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I. INTRODUCTORY
Establishment and Functions of the Committee

The ASIAN LEGAL CONSULTATIVE COMMITTEE, 
as it was originally called, was constituted by the Governments 
of BURMA, CEYLON, INDIA, INDONESIA, IRAQ, JAPAN 
and SYRIA as from the 15th of November 1956 to serve as an 
Advisory Body of Legal Experts, to deal with problems that 
may be referred to it, and to help in the exchange of views and 
information on legal matters of common concern between the 
participating countries. In response to a suggestion made by 
the then Prime Minister of India, late Mr. Jawahar Lai Nehru, 
which was accepted by all the participating countries in the 
Asian Legal Consultative Committee, the Statutes of the 
Committee wrere amended with effect from the 19th of 
April 1958, so as to include participation of the countries in the 
African continent. Consequent upon this change in the 
Statutes, the name of the Committee was altered, and it was 
renamed as the ASIAN-AFRICAN LEGAL CONSULTATIVE 
COMMITTEE. Membership of the Committee is open to the 
countries in the Asian and African continents in accordance 
with the provisions of its Statutes.

The UNITED ARAB REPUBLIC, upon its formation by 
the merger of Egypt and Syria, became an original participating 
country in the Committee in the place of SYRIA. SUDAN 
W'as admitted to the Committee with effect from the 1st of 
October 1958, PAKISTAN from the 1st of January 1959, 
MOROCCO from the 24th of February 1961, THAILAND 
from the 6th of December 1961, GHANA from the 28th of 
October 1963, and JORDAN from the 1st of January 1968.

The Commii 
and Statutory Rules, 
the Statutes are

in all matters by its Statutes 
Its functions as set out in Article 3 of
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“(a) To examine questions that are under consideration 
by the International Law Commission and to 
an ange for the views of the Committee to be placed 
before the said Commission; to examine the 
reports of the Commission and to make recommen
dations thereon to the Governments of the 
participaling countries;

(b) To consider legal problems that may be referred to 
the Committee by any of (he participating countries 
and to make such recommendations to govern
ments as may be thought fit;

(c) To exchange views and information on legal matters 
of common concern and to make recommendations 
thereon, if deemed necessary ; and

(d) To communicate with the consent of the govern
ments of (he participating countries the points of 
view of the Committee on international legal 
problems retered to it to the United Nations, other 
institutions and international organisations.”

The Committee normally meets once annually by rotation 
in the countries participating in the Committee. Its First 
Session was held in New Delhi (1957), the Second in Cairo 
(1^8), the third in Colombo (1960), the Fourth in Tokyo 
(1961), the Fifth in Rangoon (1962), the Sixth in Cairo (1964) 
the Seventh m Baghdad (1965), the Eighth in Bangkok (1966)’ 
and the Ninth Session was held in New Delhi from December 
18 to 29, 1967.

The Committee has its permanent Secretariat in New 
Delhi for the conduct of day to day work. A section of the 
Secret a liât is charged with the collection of materials and pre
paration ot background papers for assisting the Committee in 
its deliberations during the Sessions. The Committee functions 
m all its matters through its Secretary who acts in consultation

with the Liaison Officers appointed by each of the participating 
countries.

Office-Bearers of the Committee and its Secretariat

The Committee during its First Session elected the Member 
for Burma, the Hon’blc Justice U. Myint Thein, and the 
Member for Indonesia, the Hon'ble Chief Justice Dr. Wirjono 
Prodjodikoro as President and Vice-President of the Committee 
respectively for the year 1957-58. During the Second Session 
the Committee elected the Member for United Arab Republic,
H.E. Mr. Abdel Aziz Mohamed, President of the Cour de 
Cassation as President, and the Member for Ceylon, the 
Hon’ble Chief Justice Mr. H.H. Basnayake, as Vice-President 
for the year 1958-59. At the Third Session, the Member for 
Ceylon, the Hon’ble Chief Justice Mr. H.H. Basnayake, was 
elected as President of the Committee, and Chaud huri Nazir 
Ahmed Khan, Attorney-General of Pakistan, as Vice-President 
for the year 1960-61. At the Fourth Session the Member for 
Japan, Dr. Kenzo Takayanagi, President of Cabinet Commission 
on Constitutional Reforms was elected as President of the 
Committee, and the Hon’ble Dr. Wirjono Prodjodikoro, Chief 
Justice of the Republic of Indonesia, as Vice-President for the 
year 1961-62. At its Fifth Session, the Committee elected the 
Member for India, Mr. M.C. Setalved, as Tfiesident, and the 
Hon'ble Mr. A.T.M. Mustafa, Minister for Law in the 
Government of East Pakistan, as Vice-President of the 
Committee for the year 1962-63. At the Sixth Session, the 
Member for U.A.R., Mr. Hafez Sabek, Ex-President of the 
Cour de Cassation, and Mr. J. K. Abensetls, Solicitor-General 
of Ghana, were repectively elected as President and Vice
President of the Committee for the year 1964-65. During the 
Seventh Session, the Committee elected the Member for Iraq, 
Hon’ble Mr. Justice Shakir Al-Ani as President and the 
Member for Ceylon, Hon'ble Mr. Justice T.S. Fernando, as 
Vice-President of the Committee for the year 1965-66. At 
the Eighth Session the Committee elected the Member for 
Thailand, Mr. Sanya Dharmasakti, President of the Supreme

3
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Court, and the Member for Indonesia, Mr. F. Latumcten, 
respectively as President and Vice-President for the year 1966-67. 
At the Ninth Session held in New Delhi from December 18 to 
29, 1967, the Committee elected Mr. C.K. Daphtary, Attorney 
General of India, as President of the Committee, and Mr. R. J. 
Hayfron-Benjamin, Solicitor-General of Ghana, as Vice-President 
of the Committee for the year 1967-68.

Co-operation with other Organisations

The Committee at its First Session decided to locate its 
permanent Secretariat at New Delhi (India). The Committee also 
decided at its First, Second, Fourth, Sixth, Seventh and Ninth 
Sessions that Mr. B. Sen, Hony. Legal Adviser to the Ministry 
of External Affairs, Government of India, should perform the 
functions of the Secretary to the Committee.

The Committee maintains close relations with and receives 
published documentation from the United Nations, the 
International Law Commission, the International Court of 
Justice, the League of Arab States, the International Institute 
for the Unification of Private Law (UNIDROTI) and the 
Hague Conference on Private International Law. The 
Committee has taken steps to co-operate with the United 
Nations in its Programme of Assistance in the Teaching, Study, 
Dissemination and Wider Appreciation of International Law, 
and as part of that Programme the Committee has decided to 
sponsor two scholarships to be awarded to the nationals ot 
Asian and African countries.

The Committee is empowered under its Statutory Rules 
to admit to its Sessions Observers from international and 
regional inter-governmental organisations. The International 
Law Commission was represented at the Committee’s Fourth, 
Fifth, Sixth and Sexenth Sessions respectively by Dr. F.V. 
Garcia-Amador, Dr. Radhabinod Pal, Mr. Eduardo Jimenez de 
Arechaga and Prof. Roberto Ago, and at its Eighth and

• J
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Ninth Sessions by Dr. Mustafa Kamil Yasseen. The Secretary- 
General of the United Nations was represented at the 
Committee’s Fifth Session by Mr. Oscar Schachter of the U.N 
Secretariat, at the Sixth l Session by Mr. Luis Moreno Verdin 
Director of U.N. Information Centre, Cairo and at the Seventh
Session by Mr. Dik Lei 
Centre Baghdad. The 
represented by Dr. F.V.

mkul, Director 
rganisation of 
Garcia-Amador

U.N. Information 
American States was 
at the Committee’s

Sixth Session. The Aral League also sent Observers to the 
Committee’s Second, Fift , Sixth, Seventh, Eighth, and Ninth 
Sessions. At the Commiitee’s Eighth and Ninth Sessions, the 
International Law Association of the U. S. S. R. was also 
represented by an Observer.

Further, the Secretary of the Committee has discretion 
to invite the Specialised Agencies of the United Nations and 
other bodies keeping in view the agenda of a particular session 
Since the subject of “Rights of Refugees” was of particular 
interest to the United Nations Office of the High Commissioner 
for Refugees (U.N.H.C.R.), it was invited to be represented at 
the Committee’s Sixth, Seventh and Eighth Sessions when that 
subject was on the agenda of the sessions.

The Committee sends Observers to the sessions of the 
International Law Commission in response to a standing invita
tion extended to it by the Commission. The United Nations 
also invites the Committee to be represented at all Confer
ences convoked by it for consideration of legal matters. At 
the Vienna Conference on Diplomatic Relations, 1961, the 
recommendations of this Committee on that subject were 
considered by the Conference of Plenipotentiaries as a basic 
document, and in fact some of the recommendations of the 
Committee were accepted in preference to those mentioned in 
the working papers. The Committee was also represented at 
the U.N. Conference of Plenipotentiaries on the Law of Treaties. 
The Committee participated in the Second United Nations 
Conference on Trade and Development held in New Delhi in 
February-March, 1968 and in the First Meeting of the Advisory



participating governments. The latter report was placed before 
the United Nations Conference of Plenipotentiaries on 
Diplomatic Relations convoked in 1961.

The Committee gave detailed consideration to the subjects 
‘The Status of Aliens’ and “Principles of Extradition” and 
drew up provisionally the principles governing these topics in 
the form of draft articles. These provisional draft articles were 
submitted to the participating governments for their comments.

The Committee also generally considered questions 
relating to ‘Dual or Multiple Nationality’, and the recom
mendations of the International Law Commission on ‘Arbitral 
Procedure’. The Committee decided to take up at its next 
Session the question of ‘The Legality of Nuclear Tests’, ‘Conflict 
of Laws in respect of International Sales and Purchases’ and 
‘Relief against Double Taxation and Liscal Evasion'.

Fourth Session : At the Fourth Session held in Tokyo (1961), 
the Committee discussed in detail the subjects of ‘Extradition’ 
and ‘The Status of Aliens’ on the basis of the draft articles as 
provisionally drawn up by the Committee at its Third Session. 
The Committee revised the Draft Articles in the light of 
comments made by the Delegations present and adopted its 
Final Reports for submission to the participating governments.2

The topics relating to ‘Diplomatic Protection of Citizens 
Abroad’ and ‘State Responsibility for Maltreatment of Aliens’ 
were also generally considered by the Committee.

The Committee gave special attention to the question 
of‘The Legality of Nuclear Tests’. After a general discussion 
the Committee unanimously decided to place the subject as the 
first item on the agenda of the Fifth Session considering it 
to be a matter of utmost urgency.

The Committee also considered the subjects of ‘‘Free 
Legal Aid” and “Recognition of Foreign Decrees in Matrimonial

2A.A .L.C.C. Report of the Fourth Session, Tokyo (1961).



Matters”. 
Rapporteur

It decided to publish the Reports of the Special 
on both these topics.3

Fifth Session: At the Fifth Session held in Rangoon (1962), 
the Committee discussed in detail th: subjects of ‘Dual or 
Multiple Nationality’ and ‘The Legality of Nuclear Tests’. The 
Committee drew up a set of Draft Articles4 embodying the 
principles relating to elimination or reduction of dual or 
multiple nationality. It was decided that the Draft Articles 
should be submitted to the participating governments for 
their comments and that the subject be placed before the 
Committee at its next Session for fuller consideration in the 
light of comments that may be received from the governments.

The Committee discussed the subject of ‘The Legality of 
Nuclear Tests’ on the basis of materials collected by the 
Secretariat on the scientific and legal aspects of nuclear tests. 
The Committee heard the views and expressions of opinion on 
the various aspects of the question from the Delegates present 
and took note of the written memoranda presented by some of 
the governments. On the basis of these discussions the 
Secretary of the Committee drew up a Draft Report for con
sideration of the Committee. After a general discussion the 
Committee decided that the Secretariat should submit the Draft 
Report to the participating governments for their comments, 
and that the subject be placed before the next session of the 
Committee as a priority item on the agenda.

The Committee also considered the subject of ‘Arbitral 
Procedure’. The Committee decided that a report should be 
drawn up on ‘Arbitral Procedure" incorporating the views 
expressed by the various Delegations.5

Sixth Session: At the Sixth Session held in Cairo (1964),

‘A.A.L.C.C. Report of the Fourth Session, Tokyo (1961).
‘For background materials prepared by the Secretriat on the subject 

of Dual or Multiple Nationality, refer A.A.L.C.C. Report of the Fifth 
Session, Rangoon, (1962). For Final Report of the Committee on this 
subject, refer A.A.L.C.C. Report of the Sixth Session, Cairo (1964).

^A.A.L.C.C. Report of the Fifth Session, Rangoon (1962), pages 184-88.

the Committee finalised its recommendations on the subjects of 
‘Dual or Multiple Nationality'6 and ‘The Legality of Nuclear 
Tests’.7 It also discussed the subjects of ‘The Rights of Refugees’ 
and ‘The U.N. Charter from the Asian-African Viewpoint’ which 
were referred to the Committee by the Government of the U.A.R. 
The questions relating to “Reciprocal Enforcement of Foreign 
Judgments, Service of Process and Recording of Evidence in 
Civil and Criminal Cases”, referred by the Government of 
Ceylon, were considered by a Sub-Committee appointed at this 
Session.

The Committee also considered certain questions relating 
to the Vienna Convention on Diplomatic Relations, 1961; the 
Vienna Convention on Consular Relations, 1963; and the 
Vienna Convention on Nuclear Damage, 1963.

Seventh Session : At the Seventh Session held in Baghdad 
(1965), the Committee finalised its recommendations on the subject 
of ‘Reciprocal Enforcement of Foreign Judgments, Service of 
Process and Recording of Evidence both in Civil and Criminal 
Cases’8 and considered in detail the subjects of ‘The Rights of 
Refugees’ and ‘The U.N. Charter from the Asian-African 
Viewpoint’. It also took up for preliminary discussion the 
topics of ‘Law of Outer Space’ and ‘Codification of the 
Principles of Peaceful Co-existence’, both referred by the 
Government of India. The topics of ‘Relief against Double 
Taxation & Fiscal Evasion’ and ‘Diplomatic Protection and 
State Responsibility’ were given consideration by Sub-Committees 
appointed at the Session.

Eighth Session : At the Eighth Session held in Bangkok 
(1966), the Committee finalised its consideration of the subject 
of ‘The Rights of Refugees’ by formulating general principles

‘A.A.L.C.C. Report of the Sixth Session, Cairo (1964) pages, 33-36.
7A.A.L.C.C. The Legality of Nuclear Tests-Report of the Committee &
Background Materials, (New Delhi, 1964).
‘A.A.L.C.C.The Reciprocal Enforcement of Foreign Judgments-Report
of the Committee & Background Materials (New Delhi, 1965).



governing the subject in a final Report which it adopted 
unanimously and decided to submit it to the Government of the 
U.A.R. which had referred the subject and to other participat
ing Governments.

The other subjects considered by the Committee at this 
Session were ‘Relief against Double Taxation and Fiscal Evasion’ 
and ‘Codification of the Principles of Peaceful Co-existence’. 
The subject of ‘Relief against Double Taxation’ was given consi
deration by a Sub-Committee. The Sub-Committee prepared a 
report on the topics not covered by the Sub-Committee appoin
ted at the Seventh Session. The Committee directed that this 
report alongwith the report of the Sub-Committee of the 
Seventh Session be placed before it for final consideration at the 
next Session.

The subject of ‘Peaceful Co-existence’ was given detailed 
consideration by a Sub-Committee. The Sub-Committee presen
ted an Interim Report dealing with some of the aspects only as 
it did not have sufficient time to discuss all aspects of the matter. 
The Committee, therefore, directed the Secretariat to continue its 
study of the subject and to revise the draft articles prepared by it 
in the light of discussions at the Session and to place the revised 
draft articles before it for consideration at the next Session.
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the Law of Treaties which it had taken up for consideration 
at its Seventh Session as a matter arising out of the work of 
the international Law Commission. After taking note of the 
views of the Delegations and the suggestions made by the 
Chairman of the International Law Commission on the scope 
of work of this Committee vis-a-vis the subject of “The Law 
of Treaties”, the Committee decided to examine the Draft Arti
cles on the Law of Treaties at the next Session as a priority 
item with a view to formulating proposals and suggestions from 
the Asian-African viewpoint. The Committee appointed Dr. 
Sompong Sucharitkul as Special Rapporteur on the subject 
with the request that he prepare a report on the specific points 
arising out of the Commission’s Draft Articles which require 
consideration by the Committee from the Asian-African 
perspective. The Committee also requested the participating 
governments to send their comments on the Draft Articles to the 
Special Rapporteur through the Secretariat and directed the 
Secretariat to transmit the Report of the Special Rapporteur to 
the participating governments for comments and to place that 
Report and the comments thereon that may be received for 
consideration at its next Session.

Ninth Session of the Committee

11

The Committee also took up for discussion the Judgment 
of the International Court of Justice on the Southwest Africa 
Cases and certain questions arising therefrom, under Article 
3 (c) of its Statutes, at the request of the Delegation of Ghana. 
After a general discussion, the Committee decided to place 
this subject as a priority item on the agenda of its next Session 
and directed the Secretariat to study the points raised in the 
course of discussions at this Session and to prepare a compre
hensive brief to facilitate deliberations at the next Session.

The Committee also gave consideration to the subject of

•A.A.L.C.C. The Rights of Refugees : Report of the Committee &
Background Materials. (New Delhi, 1966).

The Ninth Session of the Committee was held in New 
Delhi from December 18 to 29, 1967. The Committee finalised 
at this Session its recommendations on the subject of “Relief 
against Double Taxation and Fiscal Evasion” and considered 
in extenso the subjects of ‘the Law of Treaties’ and ‘South West 
Africa Cases’ which were priority items on the agenda of the 
present Session.

The subject principally discussed at this Session was “The 
Law of Treaties”. The Committee had before it the Report on 
the subject prepared by Dr. Sompong Sucharitkul, the Special 
Rapporteur. The Secretariat also placed before the Committee 
a set of 35 questions for its consideration in relation to the 
Draft Articles formulated bv the International haw Commission. 
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After initial observations made by the Delegations, bringing 
forth additional points for consideration, the Committee appo
inted three Sub-Committees, the first on Draft Articles 1 to 22, 
the second on Articles 23 to 38, and the third on Articles 39 to 
75. The function of each of these Sub-Committees was to take 
note of the observations made by the Delegations in the plenary 
and then to submit its report to the main Committee for its con
sideration. The three Sub-Committees presented their reports, 
and after detailed discussions on them in the plenary, the Com
mittee drew up and adopted an Interim Report in the form of 
Comments on such of the Draft Articles formulated by the Com
mission as in its opinion required special consideration by the 
Member Governments. The Committee directed the Secretariat 
to submit the Interim Report to the Member Governments and 
also to place the Interim Report at the disposal of the Delega
tions of the Asian-African countries attending the Conference 
of Plenipotentiaries. The Committee also directed the Secretariat 
to transmit a copy of the Interim Report to the United Nations 
requesting it to place the same before the Conference of Pleni
potentiaries. Further, the Committee decided that the subject 
be carried forward to its next Session as a priority item for its 
final consideration, especially on the points that may arise in the 
course of deliberations at the Conference of Plenipotentiaries 
during its first Session, so as to enable the Committee to 
examine the same and make recommendations for the consider
ation of the Member Governments before the second session of 
the Conference of Plenipotentiaries is held in 1969. The Commit
tee also decided to send an Observer to the Conference of 
Plenipotentiaries.

The subject ‘‘South West Africa Cases” was considered at 
this Session on the basis of a comprehensive study prepared and 
presented by the Secretariat of the Committee. The Committee 
also invited Hon’ble Mr. Justice M. Hidayatullah (now Chief 
Justice of the Supreme Court of India) as Special Invitee under 
Rule 7(5) of the Statutory Rules of the Committee to address 
the Committee on this subject. Extensive discussions were held
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on this question. It was ‘however’ felt that as action in regard to 
this question was being taken by the United Nations, it was not 
necessary for the Committee to make any recommendations for 
the present. The Committee decided to keep the subject on the 
agenda of its next Session and directed the Secretariat to collect 
further material that may be relevant for consideration of the 
question and to place the same before it at the next Session.

On the question of “Relief against Double Taxation and 
Fiscal Evasion”, the Committee at this Session had before it the 
Reports of the two Sub-Committees appointed at its Seventh 
and Eighth Sessions. The Committee after a general discussion 
of these Reports found the principles formulated therein gene
rally acceptable and adopted its final Report on the subject. It 
was decided to submit the same to the Government of India, 
which had referred this question, and the Governments of other 
participating countries for their consideration.

The Committee took up for preliminary discussion the 
subject of “Law of International Rivers”, referred to it by the 
Governments of Iraq and Pakistan under Article 3(b) of its 
Statutes. The Delegations of Iraq and Pakistan made their pre
liminary statements indicating the points which they wished to 
be studied by the Committee, and the Delegations of Ceylon, 
India, Indonesia, Japan and the United Arab Republic expressed 
their agreement to consider the subject. The Committee directed 
the Secretariat to collect the relevant material on the issues indi
cated in the course of statements made by the Delegations and 
to prepare a brief for its consideration at the next Session.

Work Done by the Committee

During the past eleven years of its existence, the Commit
tee had to concern itself with all the three types of activities 
referred to in clauses (a), (b) and (c) of Article 3 of its Statutes, 
namely examination of questions that are under consideration 
by the International Law Commission, consideration of legal 
problems referred by Member Governments, and consideration 
ot legal matters of common concern. The subjects on which the



Committee has been able to make its Final Reports so far in
clude ‘‘Diplomatic Immunities and Privileges”, “State Immunity 
in Commercial Transactions”, ‘-Extradition”, “Status and Treat
ment of Aliens”, ‘‘Dual or Multiple Nationality”, “Legality of 
Nuclear Tests”, “Reciprocal Recognition and Enforcement of 
Foreign Judgments in Matrimonial Matters”, “Reciprocal 
Enforcement of Foreign Judgments, Service of Process and 
Recording of Evidence in Civil and Criminal Cases”, “Questions 
relating to Free Legal Aid”, “Arbitral Procedure”, “The Rights 
of Refugees”, and “Relief against Double Taxation and Fiscal 
Evasion”.

The Committee has also made considerable progress on 
“Diplomatic Protection of Citizens Abroad and State Responsi
bility for Maltreatment of Aliens”, ‘‘Law of Treaties” and 
“South West Africa Cases”. The Committee has also before it 
for consideration several other subjects including “The U.N. 
Charter from Asian-African Viewpoint”, ‘‘Law of Outer Space”, 
‘‘Codification of the Principles of Peaceful Co-existence”, 
“Accession to General Multilateral Treaties concluded under 
the auspices of the League of Nations”, “Law of Inter
national Rivers”, “Law of Territorial Seas”, ‘‘State Succes
sion”, “Special Missions”, and “Relations between States and 
Inter-Governmental Organisations”.

Studies in Economic Laws

The topics at present under consideration of the Commit 
tee in relation to International Trade and Economics are a 
follows

(/) Rules of Private International Law or Conflict of Laws 
relating to Sales and Purchases in Commercial Trans
actions between States or their Nationals

This topic was considered by a Sub-Committee appointed 
by the Committee at its Fourth Session and the Member Govern
ments have been requested to forward their laws and regulations 
relating to this topic to assist the Committee in formulating cer-
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tain principles on the topic. The International Institute for the 
Unification of Private Law (UNIDROIT) has suggested that the 
Committee might consider the two Conventions relating to a 
Uniform Law on International Sale of Goods drawn up at a 
Diplomatic Conference at The Hague in April 1964.

(2) Transport Law:
This topic has been taken up at the suggestion of the Inter

national Institute for the Unification of Private Law (UNID
ROIT) and is still at preliminary stages.

(3) Laws and Regulations relating to Industry and 
Commerce:

This Committee at its Third Session held in I960 had 
decided on the suggestion of the Government of India that it 
would proceed to prepare a study including a compilation of the 
Laws and Regulations on the “Commerce and Industry and 
connected Labour Problems” in the Asian and African countries 
To begin with, the study was confined to Member Countries of 
the Committee on the following three topics.

(i) Foreign Investment Laws and Regulations;
(ii) Laws and Regulations relating to Control of Import

and Export Trade; and 
(iii) Laws and Regulations relating on^ u_____ w to Control

Industry.
The Secretariat of the Committee has already published in 
mimeographed form two of its above studies, namely (1) Laws 
and Regulations relating to Control of Import and Export Trade 

Member Countries, and (2) Foreign Investment Laws and 
Regulations of Member Countries. The Secretariat is now ex
panding the scope of these studies to include the laws and 
regulations of all Asian and African countries on these topics.

Publications of the Committee

The full reports, including the verbatim record of discus-
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sions together with the recommendations of the Committee, are 
made available only to the governments of the Member States 
of the Committee. The Committee, however, brings out regu
larly shorter reports on its Sessions for general circulation and 
sale. So far it has published reports on its First, Second, 
Third, Fourth, Fifth, Sixth, Seventh and Eighth Sessions. The 
Committee has also published three special reports entitled: The 
Legality of Nuclear Tests—Report of the Committee and Back
ground Materials; Reciprocal Enforcement of Foreign Judg
ments, Service of Process and Recording of Evidence—Report of 
the Committee and Background Materials; and The Rights of 
Refugees—Report of the Committee and Background Materials. 
The special reports of the Committee on the topics of “Relief 
against Double Taxation and Fiscal Evasion” and “South West 
Africa Cases” are under print.

The Secretariat of the Committee has prepared a compil
ation of the Constitutions of Asian countries which is to come 
out very shortly. The compilation on the Constitutions of 
African countries has been completed and is to be given for 
printing shortly. The Secretariat has made considerable progress 
on the preparation of a Digest of Important Decisions of the 
municipal courts of Asian and African countries on international 
legal questions. It is also proposed to bring out in mimeograph
ed form a publication containing treaties and conventions regis
tered with the United Nations Secretariat to which an Asian or 
African State is a party.

II. DELEGATES OF PARTICIPATING 
COUNTRIES AND OBSERVERS

ATTENDING THE NINTH SESSION

DELEGATES
CEYLON

Member and Leader of 
the Delegation

Alternate Memb :r

Adviser

Adviser

GHANA

Member and Leader of 
the Delegation

Alternate Member

Member and Leader of

Hon’ble Mr. Justice 
T. S. Fernando,
Acting Chief Justice of Ceylon.

Mr. V. L. B. Mendis,
Deputy High Commissioner for 
Ceylon in India.
Mr. H. L. De Silva,
Crown Counsel,
Ministry of Justice.
Mr. D. S. Wijewardene,
Advocate, Supreme Court of 
Ceylon.

Mr. R. J. Hayfron-Benjamin, 
Solicitor-General of Ghana.
Mr. B. K. Nketiah,
Ministry of External Affairs.

Mr. C. K. Daphtary, 
Attorney-General of India.
Mr. B. N. Lokur,
Special Secretary and Member, 
Law Commission of India.



AlLrfflulc Men ber

Aliern&te M-emher

Ad^iirf

Adviur

AüviKJ

AdtiW

Ad*i m

Adirée-r

Ad^itcr

Addw:

tl

t>r. Mifeodn Sinjli.,
Secicujy fa tht Fr« inf-inl of Ennltj 
fimhI \femhcfr InlEmariiiEiiil Lu* 
Cynmlitififi.
Mr. K. S. Clict 
Secretary.
Uiniiliy af JjW,
fir. K. Knshiiii Ram.
Jt'inl Secretary And 
Le|d Advi^r,
Mininry of Eirrrul A [Tain
Mr, P. laipat 
Jowl Stirtlity,
P,linnlry (if □ ACCrI AiTiiijJ.

Mr. R. M. Mehta*
hsir! Secretary ftnd Lepnl AdvLier, 
Minhifry of Lan.
Or S. P lafulj. 
iïrptuy Director, 
iff.il .nid Tt*!Uu;i Divluan.
M inlitry nf Exr^mnl AITillrt
Mr. 5. ShnhiSuddir^ 
fkfnji Sfcfeijry fUSt,
MiniUfy of F.ilffitat Affairs.

Mr. Ih K Kirilm.
AmH-wl LcfjI AiJuifij 
LfUiil .inJ TV«*tfet J brill.in. 
MittirtryorEiltnitl AJIrirt
Or. I, |S Khtrtlj,
Direduf,
Indian Irtiiilutt oT public 
A.IniniilT.ilicm,
Dr Sr h "I Mohammed,
Senior Adwxjle.
^ujvtiw Omit or indu.

AJmkï

Ad'iiwr

Ailviwr

AJ* .«r

nr. J. M. Mufchi.
AdvCKtle,
Supreme Court et Jrldii.
Prof. EJoTimn Sinzf-.,
Ploleauf flf fVfclic j f Sdeme.
Pdhr LWttmtty
nr. U. S, N. Murrhy,
Director,
Itklüin An demy of |rj]trru|k.fln!

Law
Dr R. P. An*ndH
ftradrr ir Enter nuEiLiiuil |jv,
[iidinn Schciul uf I nTtrnm in n 111 

ütudïÇL

INDONESIA 
Member atrf Leader of 
the Deleputjun

Alternate Member

Antics

AdMSti

tkAQ
Member and L r»dcr of 

I he Deletion

M L Mr M 1'H.jr:.111 .nJ Razif. 
.\mbBiindor of lndi)rif-iq En Imlm.
Mr A. S-litdraliennnaf 
Fini Secretary,
bmKiw of tfcf fapgbtrt pi

Ne* cwtu
Mr <i Oarmanji,

1 i.iiriüllor,
1'iLihns.^y nf the Rr public of

(ndaneria, New Delhi.
Mr. Duntrrlo,
-V-.-nJ Secretary.
tmh;niy of the Republic of

|nderirtiflH Mew Delhi.

Dr HiOHn Al-Kawi. 
Di'Kkf'GrKal,
I æi- 11 4nd I"rea1y Dep irtme nr, 
MEfliitr) iv J'orcijn Ali.iiii.
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Mr Nbud-EidL
OoanscLkirH
1 mhiLiy of die Hepubfi. od Invij. 
Ne* Ddbi

JAPAN

Mettltwi ii nd Lender u1 
tha [Wr..:iv-n

Mr K. NlihimwHht
Member dT the Atjmk Ccerjar 

CViiimj&uon.
Adviier Mr A. Witnu.be,

MmiiiiT of Feit>tn Affiim
Ad'UP Mr k Snetiiro,

Tliiiil Saiïüry,
1 mtwvy of
Ni* DettaL

PAKISTAN
Mtmbtriitd Lender &r 
ilif J>3$fi1ton

Alirruif Member

ÜUiLPi Chins. VTohairmfeiJ, 
Atlâmry-GEonl of PaiiUin
Mr N Ann Ali. C.5-P-,
Member, Cefllml Board of fttniiut.

U.A.R
Member .iiid l i: iJci of 
thç Pdegntlun

AliernJiie Member

Hiin'Nfl Mr. Ads! Yog no. 
flLKif iitttke Of 1 hr U.À ft.
Prof. I Drived SulUr,
Pjiifoiiit of InlmHlisnelhi. 
flirt l'nu truly.

SPECIAL ISMIFE 
LFNPf R RUL l! T^S|

KK n Wr Mr tciMiïeM INi^liltnl, 
Jud|e. Supreme Court □! Indu

SFrRI TAkV
to lhe rLimfl-iiricf

Mr. 13. Sim,

Senior AdvcKitie,
Sup'eJur Cm n of India inJ
Hmy E cfjl Aduirr,
Mmutry INrenuf Affain.
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OBfiF RVF ks

INTERNA I IONAL 
LAW COMMISION

H E, Dr Mi K. Y«ken,
Menhir,
HUtruftmaL Ljty Commivvmn.

INTFEtNATf[ INAL 
LAW ASSOCIATION 
OF TUI U.iAfC

Mr. Baril V. KudrtyniKt,
Firit Sei rtur>H
Emkiii, of r|w U S.S.R.,
New Debit

LlAOLJE op ARAil 
STATES

Mr. Abbu Seif EhNiir,
Chief Kep-cicinuti™ D.nd Held of 
Mission,

Ltÿ^çie of Aul- Stata Mission,
New Ddlu.

ALGERIA Mr flactur Onlil-Jtpuu,
Ciurfe d'Aflaim ,1 i,f
Embassy erf Use licrhjciiitLc and 
Popular Republic of Aljjcru,
New Del In.

IHAN Mr- A. Moihiit^uidrh,
Attache.
I nttusiy nf l : j n.
New Delhi

JORDAN Ml Su neb I'm n|,
Secotitl SecieUirjr,
EmkuSSy uü Jordan,
New De3hL

MALAYSIA Mr Mchd. Anff Ji Othnin
Srnicr Fttfcril CnuiucL
Government of Mahyita,

MONGOLIA It C. Mr. Qyunjr hihoilmyae, 
Amtrtiifidc* .if MaftielLi in. India.
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PHILIPPINES

SINGAPORE

SFfcRKA LEDNL

Mr. Irirec t>. Corn in or 
MrnjHtrC(Mlh1*l|Lhfh 
Emk4**T nr Philippine*,
Nr* Delhi.

Mr. Anwar Litton, 
f ml Sccreiir>,
H<|h CciïiflitMMB for fof-ifjiimit,
NrwDdhi.

Ml A^n Mdüpi, 
ptrltimnUfy Coururl»
Ljw Office,
Govern ment of &trr*Uort.
Free Tpwji.

UATSON OFFICERS OF PARTICIPATING 
COUNTRIES ON THE COMMITTEE

BURMA

CEYLON

GHANA

INDIA

INDONESIA

U Tin Hliiw,
Second Secretory,
LnhjHjf of ttuiiiu.
New Delhi.

Mr. V. L. I). MudU,
Deputy High CtnWQiiiloiicr,
Ceylon Mif.h CnmraliktLrin.
New Ddhf.

Mr. A. f.K □forl'Altl,
CDiniullur,
Chan a High Cumrrmunn,
Ne* Delhi.

Dr. K. tCfnhnA Ran,
Joint Secret u-jr an J Legal AJviwr, 
Mimitfr nJ f'nenuit Affiifi, 
Gr^mmcm of Einlu,
New Delhi.

I>t S, P- yAltrmtt)
Diredw,
Lt|*I p cihJ TrealKt 
Midoitv ol fMrmjl Affmn. 
Guvcnmenl of l&Ji*,
New Delhi

Mr. Soi Wiwnlhl.
Cpuqietlor, 
tmhfuy nf ladone* ar 
New Delhi-

* Aim 1lL AOJsM, 1B(.M
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IRAQ Mr. NÎÜW el-Kadi,
Ciïü nifMtir,
Embassy of Iraq.
New DcFhi.

JAPAN- Mr. Sen; hi Qitmri.
Cnantdlnr.
Ernbauy of Jjpsn,
New DelliL,

JORDAN Dr. KhsJfid Rjbckfal,
CpUlKlIttf»
Emtuirtÿ &i .Flu dan h
Mrw l>.'3 il.

PA K lit AN Mr. Fulll Kwiffl, Idefirjf)
Third SetrOKy.
PilAl*h H-(h T'nciniHioet.
New

THAI [.A N'U Dr. Su.bill 1 t.’hi.[li j sm ii.
Tinl StltcI 11 r 'ft
Efchtt^y oFJ lui Hand,
New DeFhl.

UNITfl) ARAM 
REPUBLIC

Mr MljuéI ifa O. A M. HaJr, 
Second Secretly,
1 obwHy Of IlK L'rjteJ Arab 
ItrpÉBc,
Nr* DtlhJ.

in au nda of the ninth session

£ rjNrï Qfgm\imtk>tioi Mafttn :

1 AlL^PMuA L>r line As^ndil

2 l lerrlion üf the IbriiJenr and Vm^Ptai^qL

3. Iltrtioit ftf the SftlfUrv Tor thi mm ;
April IHÏtoMmh Ifft

■J AdmiMior ni' Observer» il> the Soûh

S, L'üiuirfEi jLiün cf &Cf EC 11*9*3 Report Aftd CctttfllfP
let's lirLi£iimnmc of work.

rt. Ontç j-iid Pines uf ihe 1 etilh Session.

H U.irfrrJ .m'jjrtf Mit ;>f t!t Ik ■■;. dthW ÈJ f/if fotirMfii mil

/4b fpiFhjririîmi Hldbr An if It J (4) «/ the Slafutt*

1- Comitkralion of i‘it Rt|mr| of (hr Cammiliit'i 
ObKncrtVlr. J. H. Ruvft m the work dopr hj the 
tiiEcrnâliCiul Law CDmmiS'.ion al Hi Sundrtnlh 
Session.

13, Ljuv of Trémie* ( Ce ^s I deration {fihtPmft Arinlc- 
-■-I rifled ::y ihç InlcnLuEJonnl l-jiv Conniiiïilun)

III Varier! totftmd <.■ it IL- ÇûAVoUite by the ConrufUmH 
it/ *br Partitipoim/t Cmmlrift wrJtr Artltlr J |A) n/ fJit
5,ta/Ui'.i .■

1_I^ of Iril-:nil .'nil Rjitn [ftcbnti hy Govern
ments ofîriq m-J flkifliii)/ilrflllBinAw.i' fUftnmti 
only.

TV Afatttft oj comtJwn fYTttcfrr fafterj ifi 1S1 .7ie Çanmltttt 
irnJfr A flick i fC) uf tltt Sfstuttj .'

1. Relief ripiruD I îoubTe Tiiiliyti -{Referr«J by |1h; 
Go^cmrhritt of IfldÙ)—Conûdcnlhffî of lh? Reports
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Cl 1h- .'inb-Cojïin:iri£ei appolqlcd m [he Seventh nn^ 
f Sciiionj.

■? Work! Oftitft Judgment an S^urh W?n \Uj. j Cuts 
I R-efcrfcJ by i he Govern mLiu of üJiinjj

3. Uüïforo, Tiimpe*! Lfc* fTifcen gfi bj ïhç Cwmmu 
M ibr illjwkkh of UNïDROm /w jvrttu**/
^ruinil aniy.

IV. LAW OF TREATIES
[CONSIDERATION OF THE DRAFT ARITCI-ES 

ADOPTED BY THE [NI ERNATIONA| LAW 
COMMISION AT rrs EIGHTEENTH SESSION)



T INTRODUCTORY MOTE

Hic OflKril AutPbty il Lhe 1 .'niLnl NllJont by Kesblio 
tïûn No. Jlfifi fXXI) adopted Dtt (he Jilt of Dji^mlWT 1966 
decided to eortvcn? Bfl. IntflmUJfinI £ 'i'111.-■ ■■ nt-c nT l>l;nipnlcn- 
(ianes 1* fnei;t In tiW KMlauii u i lii[ [he e nrly part if ]">6fl Hid 
)W9 to coniuler Lhc Law of Trrarie*. [n purtwte or this 
EtvioLulLDTi lht Cûi)[erfni nr F’ ilp^ir-nl ih lui >etr- cot> 
TDkcd 10 mcf1 Î0 Vienna for 111 I :t!l Scmrt] hot? 1|y >rh 
Mutfe lii :Fw îtfth of May IWH, The Rn.il lent *(Soptr<£ by Ihr 
ËTiLcrn-j I 'or: ^ I Lj^ Cur^mliwOO (he Ljj ol T rc ^ ïiï k
r- Eighteen! h (ieninq *iL! form the hue propel ft): COfift- 
du ration ^ the Conferenct of Plenroientunri. Tltt ituEn of 
i:: ftwt of ih.-. Conference mil be emhoditU m an inmativnail 
rrnunlàï aiu! olhtr munncnU ai might he drftufll appro- 
finale. Thin *tH be the fini .m- :■■ n ID dim u p j, general 
international convention eoddYmt the Ij* of Trtctioi.

The CoOtoffttc ftf lienlpiilillliïfin lu which all Iff
ni: in-.-.-r lxhihimc* of the I. Oiled Natlofli Kilvc been inV,led Ld
pitiidpiit ior spwUfipiiikina lo the Aiinn und African

■h r f-i aç Lh is will he (he i. n I lime lli.ii I heo mlii >n wr 11 I ive 
■ voice m form u lining u uniform i;i of (encrai principle» no ihe 
Lu* uf Ttea lies. Furthermore, the fad that tunny n-T ihc»c
...... . h.id in the past beer. mttjKtcd Ip HltaQUtl InilW ■■ 11^‘
h&uc on (heir independence Inherited IrcBtJ F^ghtl and obliga
tion! b> reason of iheir bclna part of former colonial lerittorirt 
11,11 '■■n’.piitB, ma Le I Ihe participation uT \iian :ihi| \F-raiL 
"'■nlr'ti in 1 his Conference of PlCdipotCfll =#rin j huillr: I

I^rliculjr mpoHdnCr.

TTjc Inimmiem) Law Cummiumr of the Untied hftmoni 
ft lUFir* SniitH, hew in IWfl decided that the U* ofTtaftfa 
1*1' oni= of the lopia which wit wuiibk ft* coJiII^ikh Tbt 
“th’*ïl l,g.L been çonikiered by the CniieinibiiOq, il ft! varient
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Spu1a(i»Abâ it win, a Ilk in mn Us final 
I* Ihe ihupe or Dm It V.n :l I,- - JiLrinu in E igln £■>-■•■: I Lrui.in hç:J 
Ir-. I%n It will ihtIk T'l iri.u i ihe Coimmunriei Id tlic L>rurt 
Aril,'» 3i giien lit c l’-r ftfponi Dr tllr ] ri I rtf h 111 li HD l LflW 
CoHim.^hûT. thaï tte ff\'■ [nnen Jd:Loii of Hit Qirnniilton on 
l™IT rf fh: mtlrninifj lub^ccu w ik tmtU n|T * ^umpfu- 
tmv wiuiwn. rtfanJ |û !l:t Jinipnl i»im hCwum I7
vinous menibmrtf At Comm isnDn

Under daiitc f&> of Aitidt J of the SUEutd eiUblrtiini 
the AsliLn-A.friuaii Lcjul CopiiUtKllve Commuiez, tk Ctuntnlitee 
Uf ret;. :ieij io diamine Hue-.! 1 ini'; than ire li dti uwiiMlgratiafl by 
the EntrnHtionil Lr* 1 ■ iminIsiion 11 rJ lo lafiJLKC for 1he view1; 
^ I’tr Co uni 1 Hr- lo be placed before the Cn Tin
Conmiitit 11 Tut]-.i: tequired in nuihdtr Hie rfpurii jf the
CAmOliii^n li^il ! 1 ■ r.-.jn m recoinmePililL. ■ - n ihaHM lo the 
Government k M rfi- r-..JlirjpaLin£ dduhIht' Hjviüf rtçatd lo 
UikspeL. . fondlL : : this COmmUlft ai ,. lit *11 l. 1..1: :
SblPlct, I lie Caittfllllkt hid c'-LihlLiki! .■"ku. rtUlintu *Jlh 
the InHrn,iliniml Law Comnisriûll ■ I 11 n 1 nllid Nm ir^ The 
Comm in-i mi m 1 here Tore represented hj one uf Hi Mem ben nl
LTit Sn ii)IH L>r iliK ComimttK «od lh< f omr a3so sendi .I
repfcwniillre I» «tffld the Seldom of the Intei national Li™ 
C^meiiiuMi in Iheapjiiily of » Obvrfvç?

T. IJ h.- kMtflMllW Ai .t.ir.e
by ihe J fi Lffn;i : zonal law C 'romisi .1 04 tH .■ s..hj;c: of ibw 
LâW of Trent fa durine as miioui muon.. At ill Fini 
Session liald in 1940 ihe Cointn tvùan appointed Mr. J. L 
H-l.-i'vih k" 11 SpecLnl Rappiirimr in t>n_- iubject \r r. 
Second S-nitirt n.1 J in 19S1, the CoirunUsiOfl deiutqil hr 
n'lh ,111.1 Hu I mttdflfi I;| a prrhinmjiry JlWOWltnl of Mr, J E 
Br-rr F'1 rif,i :epar. At ki Third S*;-.u,>fi m 1Ï53, the tT m n-il 
i«Ml h.-L Mott U t»P TTpiwtl from Mo Briefly. Ocre w,is j 
rani inual ion of the CtroiHjiiiiJa’1 *otl on ihe U« of
Treat if Jim1 the ollm a «vul repoa .-l “FLeserrjtiw.ii.- 
Mu In In Lera! Com entions,1" Mr Ilnri ^ » reparti ■*;« . kidued

■\
Bl thi Mih ip M'1* 1hl *th * l06ch PlCttlPS *r

rhe Third Seiiim <r
Al ,he Fo-rtl. S«H* held in 1W3. tW Cvtrnmi&vO

before It tk ihlri ^rt mtoU*rt*+*P****^
bnerLy who h^ever, had meanwhile reiL^nril lift men.berth.[■
„f Scan■!***♦ 1" -ut^
Ilrt(, did n« awm U prwr to dikni* thm
if, Haler S i> HerKlr LnuteipnchUtJ ^ced Mr. Btiwly.

Al lb Ï rfdl » l*î*i TeCHVed 1
from Mr L-Ierpoai «U*lüki|

.................hit ■» ^ it. to
t’Dmmi™ recelé Mr. MW-ctlI'r ^ ' “Ï

nwbli to toko up «he «HfP* Mnan^He Sh Mefuh
L.-uiierpKht hid reiir^ ihtCpmmiu ^ ^
ÎTÎEhiefaiikOiiiil Coi.fl or JiHlirt «Hd Bf Iti Seventh Sartor 
lfl tPW. the t™™™- d«ud Sir Gc*a!d FT I 1.1*1

ftjTini ihe nett five ^icw» oT Th* Coînm :HiPn. V ^ 
l«fi to I960, Sir Gerald FiumJürke prr-alHi
repirti ......... Pl Twlin t’enuin q-B ' ^ ■ ■
trrarj law were discussed al lh« JbH|Ji 10 ÏTOLh ineelm^ nfll-e
C... ...........in dRiriT.fr ib lîSti MUlPtl Al It* EH«nth S*^«|
held In l9Jfl the ComaiwaitHl dt^Otcd twenty-iHl mretln|* lo *
dlbcuukm dT S:t Clraîd I iBmwrirf* ftril 71'f C
Bm»a. I» compaeie iU «n« of dfafl

lllklri
Sii Gerald Fnmmiric* [ÇiJ?fcd « hii tLeclien U> ihf 

InidioiiLoiml C->nrt nr Juflw b«-1* « its tlihwnA hc '
,., 1 '■Jr"i! 1 the Commihlklfi Sir Hamrf.rr: w, i ■ ■ .k
lipri.oil RappOTlekir who #W fTdH«Wd to ic-e.frFilne the: wort 
previoiH^ done in tha The Çcnnmtu.\<m iU||M(ad W.
IT pmUr, the Special Jlnpptirleur ihoold complete Ihn worlc in
l*o lean. The ot^wE of thn ilirfi prr;™ri 1 U( or druTr
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Arti.Yi on ihe L;i»’ of 1'irslkc v hLli *oold ■■•■ eve Ji tte b-:s v 
fiir > convenlion.

A4 i(ï Fdurleflnm S-. h-■<»■ > h<-i. n I'P^i.n 11 jnrp'.i .>
WuUUncJc ML^nillCLl Un r port i>u il'fl ..................i, entry into for*
mi) jefittnatltfa of trtiUn, Thii *JI CWiikJered hy tin Com- 
Biumnal iti6KLii-*'3jfcJ ei'ciLnat jth! the r mnmtrttiiB aJup- 
uJ a prtiviH«ul drift )( DtiitH wllirirliip^ In ncvorilancs 
•'ill ATtrein It aid )t (■TjliSbliite, Ibt t■ HimiVM-.m d^v.kfd 
U' iTDn^mi! ils draft Ihioujti ihf Seetclflrj ■( ii'ivml lo ih# 
Ouwtramtnull’ 11 Hr iibur^t!*».

At the Fifteen Bl Simien held In 1443 SiT Humphry
A 11 '■ ■ ■■ i hm [ltd i i- pi il un lh: snh....  I lie lidity, > I ili -■
4 >-.' a ami iMtauUlind n-F Imtid, I I i- Ç.....minion ehhIiIitciI
he neperc of -i Rapporteur Jt ih &H7ih -7 M111.
?l4ib, Tliih-T||lli -ri.S Tlflib nttliiip j*J iibpiedi pfti^
I i. .nul dr. n Hir JnnleL Lin live i&pi-+ In j J. .j-lJiif these -ir[>L?n
1h-L Cwilrttttiirll decided, in wurfira with An.; If* It ml 
lH Its SutULC, :■■ tulmiJI I l:rn, c I-r. ■ .1 L.li lllC S . ■ rlJJi-Ci. Hf ral. Id 
Govern mem ■ i.u i in i oliSïT i-n iun.

At Ihe SlMrcmlh. Session of the IniirntHiutll Uw CoïlmE*- 
ikn, Sit Hurnphrr- WdlducL iubm "HJ a rep. rt on 'he applt- 
niwll, tlTnl^ Kvitun isij inle: p fiJii^n of licaù. This 
report—5n Hlnipriuty WaMociT —was aorank mi
hy the Ci'mmiislon al lu T^-Îülll, T39lfa-T«Olbk 76*h.*Tlb 
Cind TTdtli mcdiiuf* qnd il AdctpWtil pri'uHorurl draft Lif flrtjrict 
tffajch C0ri4tlh.il- the 1hinJ ihd Anal [mrt ofth( Cornumnurm 
Jrall - n the La* oi Treats. in .llloilIiiicc with Amtlr. i 
: id it at i S(muic,the Owminwa dfctfed to [facumii in 
drift «KTTn<in| rhe effects. apfiLrcittkm, iPiiJL&&liofi and Inter- 
pumI,.n of trejlfct, Thnnich Ihe Sceietfry-Geoeml, to Govern- 
JimiH for ttvetr □bttrtwfom

Al ns Seuenteentli Senlon held m 1965 tlic Coton Mom 
hrul before If u ctocucTicJii mbttiiurd by (be Un lied Mm mm
Srtrct:1 rut winch id uul Tn Voliitnet 4k written Culmtier....... .
Gjictittbenli and in Volume II the ConunenLs of i1le dvlrjjmei

.1^
ta Qk Siith rumoùttw on Puns I and IT of the Cm* 
jTiIU ,„*** C* the La* of Treaties- U «J» hid before h

trttins»1 lhe w^il,lfJ, É«B™en1',Tf fùitt "<h^
GO....... ..... rtkü tre wefv) affer Ibe PUKI^ of M»
,olufflctn,ration The **> W
u. mi report oh "DrfWüurï I^cti« .o RriaUon to 
Eïâtta -h dJilfd the IPUt uf JjiiiMfy. LB64 andiubmilted by Uk
V.rHin-L-rrnefuLl') tin Asstm'uly in aC»rdir«
nujkitioit 145fxiv>p and [3> «ruio fiirtW lnr«nwüod ferf 
na^rLU SHteroLai the of depodM and the
S«[Ei™rr^ t=r»l « Te^UrtlOïaathfriTï un-lct Artprfc 1H of 

t iiuici s.ooleJ b> iV S«ntari-l m fttfot-Ki'- Truest

Sir Humphrey WaUock iutnnUtçda l»pHt (Molamiuj
............. ................................. .... ao«i..mBmii «id
llow Ob the oMicltsoF Pat.......... «h* ■<« flme
■riieluof Pun 11 which Lint bee" pto'iil^Hjt ^luP!cd bï “«
Connü-nn 4trâ ..... ... in I»! 140
titjrertala fw ite i,".:Uon of ibe arUctf Ü4 Lrff|i of thoie 
Lfiinmcnit. The Commis ion tonudered iKal «port al Hi b* 

SliJrd, Islmh-HliriK H9lh *nd SKWi n»el.nfi

A: the v=i-.niO p^l of id Sevent^nth Semon, iht Com' 
nujlEotl hud before >1 a portion of Ik falrfll report of Sir 
Itumpbfty Wildcat which Lut irt been presiouily eumnifd, 
thrifth «(ton «rihe Special Baptwrlqisr. Pirr II of the drift 
■nui» mio-pieJ by cbe C™»'»#n |T 1U ftffeeoih Sess*or jq 
mi. and the eommenti of Go i ei nmert* o« Üwk 1>aft 

Article]

At ili EiihUdfith Sessiori tin Çdttfflfrin^ h«t beftff Jt 
the sixth nlpdrl of Sir Hvrnphrey WaldoeV nnd *1“ » lrtefflC
rar.Lkti TrnlitiF.: "Prep^r uion (U M'llnl'nijiiid j ce— i■'*■ AI Us
M5iMTftth+*T4lM*0(b *rJ (I*d-h9dlh itieetbrgl. Iht C* 
mission re-, nmn.nrd ÜK drill aroelei It ^ tontwlrfiii »L 
LIS Sctrenieemh Sciiii.n *heti H hod *Lan«J «™ifl ibe d«A



y*

-i cl: l« in lit Hgli i .1 |Jk ram mcm üf nawh 11 I till» 
lOdSe-il tif M J'l eaiSir : *rtld'<■>,. lC- ’.'eJ Bpm I le M-f ill Lh£
Irtinfelp dr .ill with I IDE qurilli . i r :-n1JI.... : l".

1 jipil-‘ ' ■ ■'TimcmiLilr- 41 Jirt^kï Rrtd jMmi comiftHd [tie
pfDftd rdl jnil ûrjaniü::..1-1^1 [WilblcHa tatolwd in i (HTllEbk 
«ftfenAtC Ob thî Lj.". <f îm!«k. The riininiaiii nJa|itll
I lie bntl 'em tf m Irtft ■rlîdrn P(*i iJi ..-ll.hi: Jauft ■ 11 Aitjck 
Î3, piT>|ruph L(ct) ufilt Entitle, +u bmiUciJ I lie Dh lù Ihe {Jeneml 
AvjmWif wiifulir ^cfoiturbtnJpiicd sh.it the {.'«ncral Aiwi:itily 
thoul-d ropiv-Jit jt inlf it3T»tir j] ihifeficncx .'f phmp.'k 'iiurrc-j
II h ttutfjf (1st '. 'mu mm mu ■■ drafl utileIçaun Mr. La* pf 3 rt-xt jc l 
jdhJ to C'inf i■ Je- j cuis1, iruLuJi m rlie kiihjfd H it m ;m.mdiuice 
■- ihthi* retonuiier JDthûc shit ihe LrnncJ NnltOfU CunftniHt 
Lin Ifcc Lit* ù{ IrejiUfi !>«» berrt Lu^veneJ.

The Ahnn-Afnani I-'gal Centultali* COmmltM tp* ^tti'
r.iI;l.lv- nir iht Mi-ili a| 11ic Inir: luuL'H.i Lj* I ....................
luhjïcL LhrflUflh ÜS vcirioui s(Jlifr particularly in viçwufthf very 
|rcai imr'M^nce uT ilt^ fubjcCi to the wuiitnea pf the Ailufr- 
African TTfiJ'n- A re f* H<n**t»v( ■ ■ :' ihii t'-imFi 11 ' te *** [tonail 
in tlic L^i; .uity of hi Qti^-rr'rs >farii c l1ir dchfcnticint tiir 
Law of Treaties M WH» pT the Commissions unsioni when ibe 
Law of Titties JiSLuueil. Al Üur Thirteenth ïieuiLip of 
ihr CootmuKrl^ III lihfnSilHrL. Uk then Püçf Jtrtsrt rf ni* 
LnMrd Anib RepuWn illentfed lh-t Cmntî : <ii n
bdi.iirtfflln' CnmmlLt^- Ah the ISftecmh Vision, this Com- 
■n-■ le c i ' represent U hy Hop Me Mf ffctffce H-W Ejsnb.aJi 
of tlic SupRVRCHTt of C-i^l.in. Tïc liJlirtnih 
iir.iin atfatldcd by Mi Hj|W Snt*k and Ik V■.entf:■ i^1l 
was a[[nndtd by Hi Hnsttn ZnV.ij-lyj, farmer Under-SKicliity 

i T Suit fai Foec^ft AiLii in iht GcmJrtJhcttl nf Entq Th* 
rrporl* Of Jhtsc Tcpli ttnuihmof the Ctfm" iltrt. iftfettiej v,r)
the Bïi-erti of the IrufnMîbrBt Lnw t'pmrhi«ii'n on ihe work
d..nc by [Fit fain ni i s^ n1 n LFn- 1 -i^ of Tri'allc*. ^-n: ncnL-r^tly 
ClinsidcarJ bj lü-i^ CuhimiliK It lb Siitll, üptnâ jnil fi[hth 
.Session' lie I- doniLtf i tic 15C1 i-.d i'ü-t

.. a.Brinks™»» h=u IkW» '«Co*»...... *VJg“

„f an c™-i»i«k. .k. ..™»«Hk* «=J 

i»v ik. u« &■«.«*■<•**
v in fetommciidattoiii ikmon I» is >» hf C" ^

.„o *ftk» ptaiotteMmatru»

t „nfeienpc uf FlcnifWWi^^'™-
Th, In >t.pui.sr ID ll-ii »■**“•• f"*11 “

rl«  ......... ... » “K *■“ "=m an J' ‘
Ninth teUDk. th. «' *h> r-™™"™ ^

t!fD« IK CdIWï™ . «■ rf » *«»* " “ 
ration in «Irtiipn w ihe »'tlclcl hï. E

.1-lhMKH. In *ndil*DDi IK
piDienl III. M»U‘ S»™ K««k«
%,m, to, ,h. “f <*■ Camr^
SMiOD or IK co-mliw »«• »'•“ b> "^ Dl

k,«UI. v*« I •» M"* * *-
Cammmion »llo » Ike*™» ru Co»™'“
in h* li«hl or il.llkot.Uon» Il II» Nmlk k»w™
J„- op II. roirrini inJUWWSM foe IK flOO.Lto.llo.. Of Ik.
pTiflito,., G—™ |> •“ — *“<« - £2?

Ltw Interim HKoniineriJiH‘Q“®^ 'h* ComMttlw 
unions of A»n» mü Afclfl.ti flounlcin l"'‘^1'“l "» " ,f 
UfliHl Ntli.iniCoolflolOCflOf PtalpoKOHNM» "" 1 “

Trwics. f_________________________________________ ■



IL TNTFRIM RFPORÎ \DOrnD RY T HT 
COMMim-T AT ITS NINTH SESSION

The Drift Arüctfi cm Jhc Law rT Tr^flCjn a* i-iH'iijinniHy 
4rtWn up b) th* ljKrruliun.il Law CiMnmiurtr it Pli f iftrenlli
■ï. : W. . |i ,i. .J K-;-rr iKri Contmitlfic * m 5:*lti $&âûn

!■ L-1-1 m CilrO in I i*64 unilrr [hr (VtiVUtonl of Anivfc Gf It* 
CdnmülK^ ülilula md witb dime 3<*> of ftuk < of [hî Slt- 
huirrf Rvlci AAnipwl dtirunwi urtih- Drift Arlicln 
Ehe Cpi)lit»lH« m ilm Ke^:.hl Ii-il: Jctitlïd thaL lhe Seadnrlal 
ibauld p;tp»c ■ Study m die Liw of lr^am-i induJun itjc 
quCdKM n r wm&B la ptnl mu:',..'let a! tvnwlkini nki.'g 
iinu .ih uuih iii- -pcok quL-jliiim thaï urne «lin! hy fti-7 Drle- 
p»t£l n vi" vOunc o£ dtlib raliorr. ■■ ilniE S: ■■ n Thr ( iv.mit- 
Ifc fli r'icrJrL'aJtü ttïifquftl i he Guir:nmsin tlf lhe p#rl*i Pi- 
mt ftiuulriB EP '.■amnMiollt Ihîir *irWi on (hc Draft Aîlkkl 
■■ m 111^ Lnw □l'TjtHit'n ilrnwii Lr by llrr tcHîTiiilipiml Luw t ■n- 
ftin-HJrt (o Lhe ftCnteiH of die Camirijtff. The Coffnniltc 
j ! !. .lL i--al pn-'HU ihuu .1 ta j;-iert -i th-.i uh^u and 
| N.i- U-■ wnti ■tioti'M i^n | ■ .lll J ii il Iht uf Ut nrsî
Spiiiftn

2 In iccurcLiih:.- *nh rbt Ve*t*iiJ durdnrh iW «objet* 
W plitLcd «n the d^rtida .if lhe Se^tinlh Sncioit ni'the Lummtl- 
r| - :nlil ïn Etuphdfld ;il lOliî. Ai 111 M S.iüMiin the ÇummutrC 
■JSVtutkd ü üjjrçi.J JUppHIcof lu prepare* report 1er «rmhftc^
■ ïIhjh or tlu CinmulH li uar dn'iJnl [fin the iiihjA'l he
1 -■■■■'■ i '" it il mu Stiumn with .i u-n II. formiildtiitp rr ipo- 
n\; Prk? meeciULt» frtm lhe Airan Aftlcnl vk .irioiTil lui Min- 
iidfinmo Of [|i [oicjuii-inel L»* CumxmwiJn Th= Servir* 
ft'Lif-. ■■ rut ri i u Ci'inn he: |D| ZbkoHyd) wa1-
F'1!' r' d lo prapkrt a ftpnrl '-ni 1 Lie ■ inidüi: poinh liuj'iii .'ji 
or ihu latmiâiinui Li* Dt»ri p* tiw
■ ÏIM1 r equi.1 lJ Crt^nkïttitin rrum [hc A-.rirt. pn Ul L
TJk -SprtuiJ Rap[niriçor uf the Ccraimlciet altrndsti thr SoVrn-



IfCnlFi 5rv,|<i|i (V 11IL- InlUNiillnUl.ll I m (.'■-Ml mi ccmn Vihcre 1hfl 
TJj.r :r An H If. ' I Ihfl L»u oi imPes were ImiilIP, JrKWIl up.

1 I IE He|n>rt prepurcJ by [>r. IJusssn Zukariya, Sped»] 
RuppiirtetJ of tht ConmltlK, m placed before ihe Commit
ted ,l1 Em Ei 1 n S-fli'i ■ ' I. c C(immiltetf wns informed nt th.it 
Stiiiuit ihui i'it Cutnniulw (ad (onduiM iti work cm 1 he 
Lm* Ol ftnlkt iH$ Hut the L'mteil Vntiopi Mi cotiskbrinfi 
lftc qjtmiip y/cor^vfcLrtj t-'OnfeTCri^e El r PlenipctEElHarCS 1i] 
nwl wlhtfbl I96S ^nt j cific m druiviite up a multdatcra] 
fnnnnLlon on :'it sabjctl of lhe L aw of I real» TtiePr«k3cr1 
■l ik Inmiinul Law < lOiiMiofl, H F. Dr M K- 
who llltnilnl ibc I ■ chlh Hei^kh . tlic need for the Com-
ntHtn Ly ELm-kJef Mk subite? Jlpntly 4(e) famubitc id vre** 
before the ConrgfCDtig of Flenipoitnlliarin met lo Gontidn Iht 
question Tiluni note tbiJt lhe pfoviiiortiorArticle 5i*v o( lbe 
llnliitei oi He ConuniUH cemtmplitod that ihe CorttmtEia 
ihnuld cimsiUci Ihr ftporls l>f ihe Ctiramraioil and malt 'ik -m- 
ffndufpta thereon to Ihe Govtnimenti of lhe parlicipalEni 
muntrtai! It U:i' dcoidnj! tlml thf Cfiomilla fcould Mike up 1111- 
question m ■ prluHty item during its Ninth Swshom Ji -i ■ 
Appointed lit \omppf|| VichtnilkiM (fluiilandjptt Special i-:; 
r rieur to m o[ -i re ,i report ft.r BHttifamtion of the 
Contai lltee.

J [he Rrpnri of ihe Spedel Rapporteur toc-eibcr nrtth il 
BntfpitfuAiJby IEh -Sec retiiriit ha-, lieen r lauri before ttifl 
Commit Ut füf coni idcra Lion at thrt Session. Tn Ihe tiricf prt-

by thr SetrçUi 11, lhe relevant baci-gruund mateiiul In. 
rtudpiit the tkolutloni of ihe Draft Arrhes from iii eorfitit io 
ihe hna| nj|*Ei in iht Inlcrrusnarul La» CoflHtision h n h.er. 
«I cut the vif-1 eij-rn^. J by Liiaq-A Encan Metnbe n. oft|» 
C-ini: .i. r. during erwvbj Iciasion of the La* . r" Tmlk 1 hy rhe
[inT-njii,iijl la* CmmnéSiûn ituHf. and the opinioni of i-c 
□ekgilct or Atun' muistrin In Ik Suth Coinnulift of
live General Ai^mNc l-I' th.c TJnncd N*SmS bare *fao turn Iwd; 
imi liable to fhn f'nn...... ïtk SetT-tUna! UÎH Bpi-flu» lü*

Lluraicd as many ai 7$ points «tarch require ™t**dcr..lion of the 
tom in met with regard Ip 1}ic Urafl Article* drawit up by the 
I iil"■ iL.i11■ ■:i-iI Law Coftmifcton. Thf fJLlcgitrt t'r- *c l*,,,, 
SEition have also hroishtup certnin nlher pAnll for CAni<4:ra- 
tjon of the Comm met.

J, the CoirirmtICr it I hiü Scssmtl hn ■. « n e ■ n h. ■ I : i .i : » ■ 0 
H> i|v> HihjtEL and baf. decided to Tikus .................. . «thin
.Ji, I Mi’ll Mil. ill" nbjecL ol . -i inig ihe li- '.= ..... ■■' Lllt
pariiciriLiJrif LOEiniriei io fonnutMa Hide vktvstni fbt nihjeei.

(i Due to litcb flf lime ,H ns di^po?.;il II h-n nflt lie.n 
possible for tlte Committee to esarflilic all I lie of ibo
■j.iri I' nr A M..h-. 11.IV nc regard : . Lhe  in > ik
n-jitc: nul iu Importa» to ibe eoimtraeï of iht As il ci-Africa» 
reh’-i n. hO*(VTrh the Comfltitiee haidtcuW I'1 draw up tins 
Irntnm Report ind Io submit tht mm for cpnsiderlllkin of 
Lhe Gover^zner tv coriftn nvg itself" to wmenf IV more irttp riJ'it
irniH

T. h h*s grwemQy bxn igrrcJ IhH Ihe ConddltK in
j!jan inc. u'F it ' ReiLirl rliL.u'd ind^.tiç tu J [cr (.il : mu r : - 
(vjiiu whiLhir^uNt nmude^tivh nf tfr CoiTeW of ]'.e-i- 
polHlbhb tod liai il ttiiU fffmin MJ tt»f
hy svny of JLmcndTK'nl io the .■\rLrt'fr' -*s dul I be re*H-i> .l
mailer Cot Lhe Draft inn Comm:t(e; ipprifttcd by I hr Ciimflcmt 
ni ftleiLipolfiilLiries.

h. The Ccunmil t*'s ootnüKnU m lh: Oaft All ne-- pre- 
pdiul by 1he fntcrtUlïïûn»! Li™ CoftmiidM unrn i Jhe 
tJun-.n.TC Le ihh fttport.

*> The Oiwniltec hilt! Ik advnnlife - I the preM"« °r 
Il J' L>r M.K. Ylatrn. Member O' the InterMtKmiil Law
Ci ii...... wh^ renilcEid ^reat jSM^nace to Hie CninmHtW in
its di-.4U3iLiin on I Lit suhjccl not only b> rtplnirtillt ihe object 
thHur.ii tlic partinjlir sitieLei which ivere uodtf tliscumon in 
the Cotnmitlec bol nbo Hÿ exprculiR hk pcisout vieis^ mh jp 
exper ina Lhe poml» * h ieh mquireJ e I j i i frcHtln n Tlia Lommil tcc



***"* m ptue frm rfmrJ 111 (Irtp IpprKilÜIHI und [hunk* fn 
H. E. Dr. V| K Yaucen f:Lr Vil-» unditanoc |R i±if Jf>li b? r Al lotlK 
''I ïl>e Oncnmhtn nn ilv■. y.hiiu i

]û. The rnmiïim» x !o Hm opportunity
firtftîi ,](tp ■pjiWLiinHi ne nowAKfital «nrk daqc

■ ruer: il unit Ljw Canm»4wt an tUl cçnapk* *uh.ri:i MJ 
10 Haie tti m L lhe Trw commeiHi MiicJi tlle ComnrilLec htM nmd* 
‘*™ iccipnt^ |hç vicwinf Üüt mujïilin. of i Le CnnmUttt mt 
(dîne df iJle HNptctü

c. K- DAnilA&Y
PTEjJdttll

S S COMMENTS ON TJ LE DRAFT ARTICLES 
PKI PARED ÜV THE INTERNATIONAL 

I AW COMMISSION

11' \ TIQX ta a \LRAL J-iCl t S! ATI R Ai IffL'AliLÜ

Tl'C nujooty Imh* Coramiltee cOm ben ilwt Ihr r |dj( ai 
ney M-nli C-u- f-irlA ia priieuC nuNmlniJ trcain il 
pr vitul ifti[>li"îjute lo tkO pr.’gressivc IrLflDpnenl .if Inti'nj- 
Tiotiût Ll*. Gtneral miiltiNileral ritniTi tmiLcrn rLir inlerria- 
tiàtttl «HBmUitHï ni a whoJE, M Infernal mu jI tjn ii tO 

■i ■ ; crpinf xnL [ht r:*[ intere1.: H'f l't inlenMiH'L i. cociitiu- 
vLy i-.; + L-: .cm (capture ot I ■ pr ipcsm ri lüjmcnl 
□fthi i :pi jr Jcr ia deu .ible, [heu Lhe purcktiuithri L>r every 
member ^f the comiïiutiiijr h cSHntlLl, Thr jnnjLinrjd h tüe 
Commilcre, thrt*ftJrth n>Jifcidcn thaï lhe ArtieLr* üln La» 
DlTiQÜn llNHiJd cnliin k proTUHon T^uir-j piltkiprilDr 
m jcrktrul ■ iiiÜHitet jI üealÏH.

One dcle£.ilcr hi-ncu'i, hold* Niai lu viciv ni thn pnnd;' v 
oT frerdiTii ■ i' roaLrU m il llif c-uiijeiQ criflicc i ' u-c Biltn.i- 
ÜL™I (^fer^pda J»td uHdrt ihr ampin* ni the United 
Nation* aihJ the |W»Lhh complin ilhh tha< it ruy imply* It 
■l'-■ I- be buter Hut (He J Jmf( Arli^L-. bc sidenl an Hiispdii.il.

Articte }

The Ciffflnrttrf u ni lhe apmioci ih.Li paragraph 3 uf tJin 
Article riqudhx rrlbrouilmlmi w tncluüie wnHfn III p= fl en 
only Un* umu uT* federation truf ill kn..|i i>r um^chli ..J 5Mici 
11, njyciti Oui |*mitpb J süemjM llHW|K>rib IÉ-e
falkMWB ptmcipk :



fctWvrt la ftmçt Ofl Icrnd III itçrfi ^ppiEculim and thank* ta 
H t Ut M k; Vjiieen fer Pu-, BttblpjifUB [hadcHbwnti(H« 
■■■f the Car.....ilrt un Lh^ whjc*i

IC. The Oramlltt La Ukd Un* i-ppmunty la
cxpiw ru dttp îppcecùuLhn of 11* monkmtnME «orl d;*|r by 

lhe I nlrroai lehiJ Lji* Cainhi»u»n on ihn cnoipm igtjcCL UeiîT 
ls ,tBtE 111 d[ lfl« *cw cwirrïisnli which Lhe CMtmitiK liait made 
lire taupKM IlLr '.içH'it'l tlir mejnkrj* *r Uié C. n.mMl;r aïs 
luinc t>r ihc iLpcai.
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t k. DAHirARY 
PranJtnl

COMMENTS ON THE DRAFT ARTICLES 
PREPARED itV THE INTERNATIONAL 

LAW COMMISSION

rAfiTtctiïIîtojV /a < n1 v £Ju/, .4 f tr/tk tjoh l t/e^'ht/eî

The thpjicih'ty m IhtComirH(rt etmsuien Unit Hi; n$h: af 
tnn Suie to pnltoMk is geiefil milliLr?ril irtum k 
rural im,-.jrtar« ■il>r prcifmuvf l|(-.elnprwi t of Intetra- 

lienal ta* General Fiuhilaterul i.rcutiei «mtctr Lhe bienw 

Iionul ■u'iK-ni>miy' in , whole. IT tnlcrmlioDil Lin II la 
he U1 fccepllf with Lhf nrjil mCCJCil L-r|he ifltfl JUIIl>:i j1 LL.fJJ.hLi 
II.Lj _J»J sf ünïir riJÏ KÜptlIUt irf Ihï PTOpeiikT Oï*e[nptru:ir 
nTfliit lc|ul onItriiillenblEt Hun th* parUapiHiur or cvrrL 
liicmbt. >.<f lhe L-ommunHï Ê CHKtllJal Tlic Jimj^rity if the 
Cotnnitlee, [ticKforo, CMiiSen clnrt the rtr;ù-i,. un the |_jl, 
’■’rTjrjiiri should tontam a prou* ■ >■, rt ta.: j-a ( p-irtiCj^iiPü-i 
ia p-ittiJ ;-ll [tsPj.ttTj I IralitL

Ûne delefiure, hoover, hoMi thut Ifl view ni 11 il- pfhciple 
°f fcaadom of ««met and the «hlliig practice of the Alanu- 

■■ Lit ex c- P-i!J iiaitr : ! c h_s{>k:« i>[ tEie Umï-A 
ml the pombfc roiaplmiianl [lut It may Imply, It 

wmld be heller tlui I (lie Dra/l A rtiL'Jea be irlcm un I his point.

-itlicit J

Th= Committee b of IPw opJhhm that pftN^r*ph 2 *if Ihii
Article requires refûifflUllLLiÛtl If. induite willin'. ■<<, n:n|-r m 
mly Che unit! Of n fnieraüon tut ui1 kmdi of unioai of Sum 
II, itifr^fLrre, c-jt paiafifü|nh 2 ihauld ifc^rpcraie :be
fultL'*iii| principle :
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In case of union between States, the capacity of Member
States as well as the capacity of the units of a Federal
State to conclude treaties will be subject to the respective
constitutional provisions of that union or the Federation.

Article 7

The majority in the Committee is of the opinion that this 
article should be amended so as to include a provision to the 
effect that confirmation of the act performed without authority 
should be made within a reasonable time. This is suggested with 
a view to reducing any possibility of abuse. The minority has, 
however, no objection to retention of the present text of 
Article 7 of the International Law Commission’s Draft.

Articles 10 and 11

The majority in the Committee considers that there is a 
lacuna in these provisions as no provision has been made to 
cover cases which do not fall either within Article 10 or within 
Article 11. It is felt that such cases are considerable and that 
a provision should be made, if possible, by linking up the two 
articles to cover cases which are not covered by the present 
text of these articles.

The majority is also in favour of the deletion of the 
words “or was expressed during the negotiation” in Article 
10. 1 (c).

The minority in the Committee is in favour of retention 
of the present text of the Draft Articles.

Article 15

The Committee considers this article to contain a new 
norm of International Law which could be supported as progres
sive development of International Law.

The majority in the Committee is, however, in favour of 
deletion of clause (a) of this article as in its view the object 
of a proposed treaty might not be clear during the progress
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of negotiations. Some of the delegations are of the view 
that a provision like clause (a) of this article may hamper 
negotiations for a treaty.

Some members, however, are in favour of the reten

tion of the present text.

Articles 27 and 28

The Committee discussed the provisions of these two 
articles in great detail. There was some difference of opinion 
in the Committee in regard to how the question of interpreta
tion of treaties should be approached. There was on the one 
hand those who considered the task of interpretation to be the 
elucidation of the text of a treaty and on the other those who 
held the view that the discovery of the true intention of the 
parties to be the paramount function of interpretation. One 
view expressed was that the provisions of these articles do not 
sufficiently take into account that the main aim of interpreta
tion is to look for the real intention of the parties and that 
these articles should be suitably modified to bring out that 
position. Another view that “preparatory work” as a source 
of determination of real intention of the parties should be 
included in Article 27 so as to make it a primary means of 
interpretation and that this source should not be assigned a 
secondary place in Article 28. A suggestion was, therefore, 
made for assimilation of Article 28 to Article 27 as a new sub
clause (d) to clause 3 of Article 27.

The majority whilst appreciating that it is basic to the 
whole process of interpretation that the goal should be the 
ascertainment of the true intention of the parties concludes 
that the primary emphasis should be placed on the intention 
as evidenced by the text, that is to say, the actual terms of the 
treaty, and that it would not be either necessary or desirable 
to state specifically in Article 27 that the object of interpreta
tion is the discovery of the intention of the parties. According 
to the majority view, this is manifest from the formulation of



of such third State should be a condition precedent to the crea
tion of a right also. Whatever may be the true position in 
regard to stipulations for the benefit of a third party in systems 
of municipal law, in international relations the express consent 
of such third State should be required even in the case of the 
conferment of rights consistently with the principle of sovereign 
equality of States. The majority feels that such a requirement 
would also reduce any uncertainty in regard to the question 
whether a third State has assented to the conferment of the 
right and insistence of such consent by the third State or States 
would in the case of multilateral treaties tend to the effective 
participation of all States in treaties of a law-making character. 
The majority is also of the view that if express consent of the 
third State is stipulated as a requirement, it would help to 
reduce the danger of the creation of rights which carry with 
them contingent obligations to which such third State may 
well be deemed to have assented by its silence.

The minority, however, is of the view that the Draft Arti
cles as drawn up by the International Law Commission are 
adequate.

Article 37

A view was expressed in the Committee that the modific
ations contemplated in Article 37 should be in writing so as to 
obviate any uncertainty. The majority, however, was in favour 
of the provision as in the Draft Articles.

Article 38

A view was expressed in the Committee that this article 
should be deleted as subsequent practice was too vague and 
uncertain a criterion for modification of a treaty. Another view 
is that there could be no objection to accepting this article as in 
the present draft with the clarification that the ‘‘parties” in this 
article meant all the parties to a treaty. A third view was that 
there was no objection to the present text as in the International 
Law Commission's draft
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Commislio"1”'1"*'011 “ r°rrnUla"J by llK International Law 
CommisMon are qutte adequate ,o ,he ascertainment of inten-

characteimcf the Tnterpretabve ££
-he ha, the dtslltion ~ £ £

mle whkh Theï f"' ,hat a fcnnulaMon of the
in relltiln ,o r0,t!,reSS S“ffiCienllï ^ P’im‘Cy °!
to on derah, T' S°UrCeS °f “fetation would tend 
toconsideiable uncertainty and that there should be „„ room
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elween the several sources, it is unable to accord preparatory

in Artfc ea27ar"J P"mary cri,eria ™ntioned
e 27 and is of the opinion that the two articles should 

be separate and distinct.

Articles 30, 31, 32 and 33

The Committee considered the provisions of this group of 
artides which deal with the rights and obligations of third 

ates. The majority in the Committee is of the view that Arti
cle 32 be amended by deletion of the words “and the State asse
nts thereto. Its assent shall be presumed so long as the contrary 
is not indicated” and substitution therefor of the words “and the 
Mate has expressly consented thereto”. The majority is also of 
the opinion that Article 30 be amended by interpolation of the 
word “express” before the word “consent”. The majority is of 
the opinion that as in the case of obligations the express consent
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Article 39

The principle contained in this article was generally found 
to be acceptable to the majority. A delegation was, however, 
of the view that the word “only” in paragraphs 1 and 2 of this 
article should be deleted.

Article 43

The Committee considered the provisions of this article in 
some detail. The majority was in favour of retaining the article 
as it is. A view was, however, expressed that the provision of 
Article 43 as drafted might lead to practical difficulties, and 
therefore should be brought in consonance with the princi
ple embodied in Article 110 of the United Nations Charter. 
Moreover, it was suggested that if the Committee retains the 
principle adopted in Article 43, the expression “constitutional 
law” be substituted in place of the words ‘‘internal law”.

Articles 46 and 47

One delegation was in favour of deletion of these arti
cles as in its view the provisions of these articles bring in an 
element ofdoubtinthe legal security and order. In the view 
of the delegation the provisions of Article 47 in regard to the 
concept of corruption were too vague.

Article 49

The majority in the Committee is in favour of the addition 
of the words “or by economic or political pressure” at the end 
of the article. The minority is, however, in favour of the 
retention of the article as in the draft.

Article 50

Whilst the majority had no objection to the present draft 
being retained, one delegation expressed the view that this is 
one of the concepts which may cause dispute in its application. In 
the view of the delegation it was desirable to designate

, u;rh is invested with standing competence to 
establish a body w ^ jl)dgments up0n such disputes

n solved through diplomatic negotiations
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arpass objective 
when they have not b 
or some other peaceful means.

Articles 58 and 59
One delegation was of the view that these articles should

the party itself.

Article 60
The majority in the Committee is in favour of the addition

words is superfluous.

NOTE :
A general comment on the Draft Articles made by one dele

gation is that there are quite a few provisions in the Draft Article 
which contain as is admitted by the commentary of th 
International Law Commission certain concepts which may ca 
disputes in their application. The
desirable to designate or establish appropriate bodies or au h

invested with standing competence to reso ve sue ities
in a purely objective and legal manner.

Sdl- C. K. Daphtary





preliminary statements MADE by 
DELEGATES AT THE NINTH SESSION

IRAQ :

Mr. President, distinguished delegates. There are in theory, 
as in practice, general rules accepted by nations, governing the 
uses of international rivers. These rules have been derived from 
international custom practised among nations, international 
jurists’ opinions, decisions of national (federal) courts and pro
visions of treaties and agreements.

The question of international rivers contains two points 
which should be clarified. Firstly, what is an international river 
and what it means? Secondly, what we mean by the utilisation 
of waters by the States concerned ? Our main interest is the 
utilisation for agriculture, industries and for other purposes 
apart from navigation.

The rivers with which we are concerned run through the 
territories of two or several States from each other. Such 
rivers are owned and shared by more than one State, and 
therefore, called international rivers.

The utilisation of the flow of rivers is of vital importance 
for the States concerned because it raises many different 
problems, social, economic and political, for the fact that these 
rivers are not within the arbitrary power of one of the riparian 
States; they are governed by certain rules approved by nations 
since territorial supremacy does not give an unlimited liberty 
of action. So, a State is not allowed to alter the national 
conditions of its own territory to the disadvantage of the natural 
conditions of the territory of neighbouring State, for instance, 
to stop or to divert the flow of a river which runs from its own 
territory into the territory of another State. A State is bound 
to prevent any act which is injurious to the inhabitte otfhsan



neighbouring State. For this reason, a State is not only forbidden 
to stop or divert th; flow of a river which runs from its own 
territory to a neighbouring State, but likewise to make such use 
of the waters of the river as either causes danger to the neigh
bouring State or prevents it from making proper use of the flow 
of the river on its part.

These are some of the questions that arise in this matter. 
So, we request the Secretariat to study and prepare the nece.sary 
documents and reports in order to be discussed and treated by 
the Committee.

PAKISTAN :

The subject of International Law of Rivers has been 
placed on the agenda of the Asian-African Legal Consultative 
Committee's Ninth Session at the initiative of Pakistan. This 
initiative has been prompted by consideration of Pakistan's 
national interests as well as by larger considerations involving 
the development of International Law in the new historical 
context of the emergence of independent countries in Asia and 
Africa.

In the national aspect, Pakistan’s interest in the subject 
arises from the fact that both East and West Pakistan are 
geographic areas through which major international rivers flow 
and whose economies and ecologies are indissolubly linked to 
these rivers. West Pakistan is heir to the world’s largest system 
of canal irrigation served by the Indus River System. 
East Pakistan is a densely-populated deltaic region 
marked by the confluence of two major international rivers 
viz., the Ganges and Brahmaputra together with their intricate 
system of tributaries, distributaries and off-take channels. 
Throughout history both these areas - East and West Pukistan- 
have been vitally influenced in a narrow economic as well as 
in a larger cultural sense by the uninterrupted flow of the waters 
of these rivers.

The rapid strides made in modern technologies, the world

v.ide shortage of fresh water as a natural resource and the un
precedented population explosion have all contributed to a situ
ation where the natural regime of Pakistan’s rivers is exposed to 
a menace from the occurrence of far-reaching interference and 
fundamental change, through extra-territorial action.

In West Pakistan, the problem arising from the competing 
claims of the upper riparian (India) and the lower riparian 
(Pakistan) for fresh waters has been partially solved through th; 
Indus Basin Treaty of 1960 and its ensuing programme of work 
premised on a geographic division of waters. Nevertheless, the 
Indus Water Treaty does not remove the long term threat posed 
by India’s territorial control of the sources of nearly all the 
rivers of the Indus system.

In East Pakistan, however, in the absence of a similar 
arrangement or treaty, the threat of a massive and permanent 
interruption of the natural regime of its rivers looms large as a 
result of India's project pertaining to construction of the 
Farakka Barrage with its claimed potential for the diversion 
(from a third to more than a half) of the flow of the river 
Ganges. This issue with India, with its inevitable incidents, for 
the economy and ecology of an area with the highest popula
tion density in the world, is of vital concern and importance to 
Pakistan as a sovereign independent country. Nor has there so 
far been even a partial mitigation of the problem through treaty 
solution with India. In the absence of any agreement with India 
on some possible solution, the Farakka Barrage continues as an 
unresolved problem of great magnitude pertaining to interna
tional river law.

It will thus be observed that placed as it is in this remark
able historical situation as a lower riparian heir to three great 
international river systems, Pakistan’s interest in the larger 
development of international river law as a source of rules gov
erning intractable problems of the allocation of scarce waters is 
by no means academic. For it is to these rules that Pakistan 
must look for the safeguarding of its vital national interest, even
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assuming that the search for a solution with India continues to 
provide the framework of juridical reference within which the 
parties will negotiate. It may be added that the subject gains in 
urgency and importance from the consideration that potentially, 
the applicable rules of international law will also influence the 
entire matrix of political and psychological relations between 
the two countries.

So far the subject has been treated in a national aspect. 
Passing now to general international considerations, it may be 
observed at the very outset that Pakistan’s situation is merely 
an extreme example of a problem that is rapidly coming to the 
forefront in Asia and Africa. By and large, the major inter
national rivers of the world are situated in these two continents. 
The principal water disputes of the world are increasingly to be 
found in Asian and African countries, situated as they are in 
arid areas of chronic water shortage. The perspective of survi
val in these countries involves rapid agricultural development 
based upon a more intensive and scientific use of their available 
water resources. The range of modern techniques available for 
such use is constantly expanding. The technological scope for 
changes in the natural regime of major rivers through massive 
diversions continues to grow and its growth presents not only 
perspectives for constructive development but also a deepening 
menace of far-reaching disputes cropping up over the disposal of 
waters between competing riparians. It is, therefore, no coincid
ence that Asia and Africa are e nfronted with some remarkable 
and unprecedented water disputes—on the Nile, the Mekong, 
the Shattal Arab, the Helmand, the Jordan, to mention just a 
few.

There is no denying the fact that the development of 
modern international law rests essentially upon the State prac 
tice and treaty law of European and North American countries 
It is also becoming increasingly evident that this very factor 
presents a major problem to the emerging nations of Asia and 
Africa who have, by and large, emerged from colonial subjuga

. . pvnloitation by these very countries mainly in Europe.
M mv’of the emerging countries have experienced the frustra- 

H the tensions engendered by their peculiar circumstanc- 
Ül’a ndhistorical situation as heirs to a system of law drawn up 

developed largely by European States to serve them own 
national interests and to the detriment of the emerging 

nations.
The European international legal practice in the matter of 

rivers was largely based upon the needs of navigation and lat
terly of the exploitation of water for the generation of power 
and other industrial uses. Agricultural use-especially use or 
food production through irrigation-does not figure large in the 
European experience. In other words, the consumptive use o 
water involving the massive depletions of international rivers 
has not exercised major juristic thinking in Europe.

The aforementioned historical factor and the said lacunae 
the European practice combined with the remarkable strides 

Â1I technology make it essential for the Afro-Asian countries to 
pool their resources and experience of water problems and to 
bring to bear the same upon the task of shaping and forging ot 
the developing rules of International Law. Haunted by the spec
tre of famine and abysmal poverty and conscious of the decisive 
influence of rivers in meeting these threats, the Afro Asian 
countries can ill-afford to sit as passive spectators and to let 
European publicists dominate a field of law in which the latter s 
interest is marginal and conditioned by unique regional history 
It is thus that there is a growing dissatisfaction in Atro-Asian 
countries with the efforts of various learned institutions to 
reach a consensus on rules of International Law governing

in
in

rivers.

It can be safely predicted that modern technology and the 
changed conditions existing in Asia and Africa have rendered 
international rules regarding rivers mostly otiose, inapplicable 
and infructuous. Hence the urgent need for the development of 
such law so as to reflect Afro-Asian viewpoint. Notable exam



pics where these efforts fail meeting the in extremis situations 
faced in certain Afro-Asian countries arc the draft principles of 
the International Law Association and the Institute de Droit 
International. Moreover, in the field of International Law regard
ing rivers, the major effort so far has been to reconcile conflict
ing interests through consensual procedures rather than norma
tive ones. The absence of defeasance solutions when negotia
tions fail —is an element of remarkable weakness for which a 
remedy has to be found.

Enough has been said to indicate the legal problems call
ing for attention of this Committee. I accordingly commend 
the same for consideration and appropriate action under Article 
3(b) of the Statutes.

CEYLON:

Mr. President. Nature has been so kind to us that it has, 
at least for the forseeable future, prevented us from being em
broiled in any dispute concerning an international river, unless 
some Professor in some University would enlarge the definition 
of river to include the ocean. I may say that we are quite will
ing to agree to any reasonable recommendation.

GHANA:

Mr. President. At this stage my delegation would not 
make any comment. We would like to make a formal statement 
on the subject at the appropriate time.

INDONESIA

Mr. President. At this stage our delegation would like to 
have more time to consider the ideas that have been expressed 
by the delegates of Iraq and Pakistan.

JAPAN:

Mr. President. I would like to make a very short state
ment. Like Ceylon, my country also has no great or keen inter-
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cs! on the question of international rivers. We know about the 
customary International Law. There is the Convention of Barce
lona of 1921 to which there are 23 Member States, among which 
Member Slates I find India and Thailand. But this Convention 
treats only the question of navigation liaison. Quite recently, 
there has been a big programme for the construction of dams, 
the construction of power stations and the utilisation of waters 
of international rivers and irrigation works, which is causing 
some trouble among riparian nations. We know that well. As 
clearly explained by the distinguished delegates from Iraq and 
Pakistan, we see quite well the keen necessity of formulating 
some general rules to coordinate these conflicting interests of 
riparian States. So I think our Committee should take up the 
matter as proposed by the two distinguished Delegates and my 
delegation is quite ready to collaborate.

U.A.R. :

The question of formulation of draft articles for the regu
lation of rights and duties of riparian States in matters of inter
national rivers is of very great importance to the African Stales 
in general and to the U.A.R. in particular. As hon'ble delegates 
may already know', we. in November 1959, made with the Gov
ernment of the Republic of Sudan an agreement for regulating 
the rights and duties of the U.A.R. and Sudan. It is a model 
agreement and we should be very happy indeed to discuss the 
matter which has already been considered in the International 
Law Association.

INDIA :

The Indian delegation has listened with interest the state
ments made by the distinguished delegates of Iraq and Pakistan 
yesterday regarding the subject of International Law of Rivers. 
My delegation lakes this opportunité to state that this subject is 
°i great importance and complexity. It is not merely concerned 
with the legal aspects but also with a variety of technological 
details. This subject has received increasing attention in recent



years and a number of learned bodies have taken it up for 
detailed study. The efforts of the International Law Association 
eulminaling in the Helsinki Rules are particularly noteworthy 
and would be of interest to us.

In the course of his statement certain remarks were made 
by the distinguished delegate of Pakistan concerning India and 
Pakistan. The House knows that according to the tradition of 
this Committee and the wholesome practice followed by it, bila
teral issues concerning Members of this Committee are not to he 
referred to before it. There was, we feel, no necessity to make 
these remarks in order to underline the importance of the sub
ject. The work of the Committee would be purposeful and con
structive if a subject is studied by it in an objective manner. The 
delegation of India is concerned since some remarks have been 
made by the distinguished delegate of Pakistan and wishes to put 
the records straight.

One of the observations made by tHe distinguished dele
gate of Pakistan relates to the allocation of the waters of River 
Indus under the Indus Basin Treaty of 1960. This treaty is the 
outcome of years of labours and negotiations between the legal 
ind technical experts of the two countries and also the experts 
of the World Bank. The treaty deals with the entire river system 
of the Indus including its tributaries, sub-tributaries and even 
streams in a most comprehensive manner. Under the treaty, a 
permanent Indus Commission composed of representatives of the 
two countries has been set up which periodically goes into the 
day-to-day administrative questions concerning the implementa
tion of the Treaty. In the circumstances, the Treaty completely 
solves the problem and not only partially as slated by the 
distinguished delegate of Pakistan.

Next point raised by the distinguished delegate of Pakistan 
elates to the construction of the Farakka Barrage by India 

Regarding the- implications of this project he alluded to the 
threat of massive and permanent interruption of natural regime

My delegation feels that this also is an unfortunate remark. We 
do not'wish to dilate on this bilateral matter before this 
Committee, but 1 might state that this project is not designed to 
affect and will not affect the legitimate interest of East Pakistan. 
My delegation would like to add further that experts of India 
and Pakistan have been meeting to discuss the various questions 
of mutual interest relating to eastern rivers, and nothing should 
he done to discourage this process.

May 1 conclude, Mr. President, by stating that we are in 
accord with the proposal that the Secretariat of this Committee 
should treat the subject of Law of International Rivers and 
prepare the necessary background material for the consideration 
of this Committee? In doing so, 1 have no doubt, the 
Secretariat will take into account the useful work done by the 
International Law Association.





(1) INTRODUCTORY NOTE
The Committee on the motion of the Delegation of 

Ghana present at its Eighth Session decided to lake up for 
discussion the Judgment of the International Court of Justice 
dated the I8th of July 1966 on the SouthWest Africa Cases 
under Article 3 (c) of the Committee’s Statutes and to consider 
certain questions arising therefrom. The matter was generally 
discussed at that Session and the Delegations of Ceylon, Ghana, 
India, Indonesia, Iraq, Japan, Pakistan and Thailand made 
statements on this topic. The Committee decided to give 
priority to the topic at its next Session and directed the 
Secretariat to study the questions raised in the course of discus
sions at that Session and to prepare a detailed brief for 
consideration of the Committee at its Ninth Session.

At the Ninth Session held in New Delhi in December 
1967, the subject was further discussed on the basis of a Study 
prepared by the Secretariat of the Committee, and the Dele
gations of Ceylon, Ghana, India, Indonesia, Iraq, Japan, 
Pakistan and the United Arab Republic expressed their views 
on the subject. The Committee also had the benefit of listening 
to the views of Mr. Justice M. Hidayatullah (now Chief Justice 
of the Supreme Court of India) who was invited to address the 
Committee on this topic as a Special Invitee under the pro
visions of Rule 7 (5) of the Statutory Rules of the Committee. 
After taking note of the views of the Delegations present at the 
Session and that of Mr. Justice Hidayatullah, the Committee 
felt that as suitable action had already been initiated by the 
United Nations in respect of this question, it was not necessary 
to make any recommendations for the present. However, con
sidering the views of the Delegation of Ghana, the Committee 
decided to keep the subject on its agenda and directed the 
Secretariat to collect any further material that may be relevant 
for consideration of this question and to place the same before 
the Committee at its next Session.
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(H) STATEMENTS MADE BY THE DELEGATES 
AT THE EIGHTH SESSION

GHANA

Mr President, distinguished Delegates. I am quite sure 
<ha members here ,„day are all aware of the reaction of my
UnhedTf md“d °f the emire African Gro"P of the 
United Nations, expressed in a short and concise press release
on e,9," of July 1966, towards the rathe, interesting b“
startling decision of the International Court of Justice in the
proceed,np instituted by Ethiopia and Liberia, the African
member states, parties to the Covenant of the League of Natons
against the Union of South Africa on tv,* ■ r _ 'Africa n Atnca on the •ssue of South West

In this statement, it was pointed out, “Laws do not
inJauVn 3 TT” ^ “USt be interPreted within the prevail
ing attitudes of the International Community”.

In the General Assembly of the United Nations and in 
other international forums, the voice of the twentieth century 
has always proclaimed with articulation and clarity, the pnS 
o sovereign equality, of world peace and security, of the r2 to 
self-determination, and of freedom and justice for all irr "
o"“r poiit“'

Here in Bangkok, we members of Asian-African Legal 
Consultative Committee, enthused by the common desire to 
chieve these very ends have once more met to canvass and 

formulate legal principles which we firmly believe 17,? 
mankind towards peace and security through the ob ervance^of
ed thmthe V' ? “ T’ W mUSt 3,1 feeI Appoint
ed that the general march of events has tended again and again

to demonstrate the ever widening gap between these lofty 
principles and actual practice.

All too often great measures hatched in the United Nations 
or in its Specialised Agencies or other international organi
sations have been wrecked by the dead hand of the veto or by 
the sterility of outmoded legal technicalities.

This decision of the International Court of Justice, which 
in effect has given legal sanctity and blessing to the claims of 
South Africa, a government that has been persistently condemn
ed by all peace loving nations of the world for her apartheid 
and other inhuman excesses, must constitute a serious affront to 
the legal conscience of the world community and shake the very 
basis of decency in international life. It is the unspeakable 
irony of our time that an institution of the order of the Inter
national Court of Justice, forged out of contemporary norms and 
principles, should be used to frustrate and stultify the implementa
tion and furtherance of these ideals. It is the consideration of 
these matters that has prompted my Delegation to raise the 
question of South West Africa at this stage of our deliberations.

We, in Africa, have joined hands of friendship, greater 
cooperation and understanding with you in Asia. We have 
together nearly always spoken with one voice in the deliberations 
at many international gatherings. What therefore affects Africa 
immediately will at least have immediate repercussion on Asia.

Accordingly, it is the ardent hope of my Delegation that 
the Committee will do its utmost in concert with other inter
national legal organisations to conduct a thorough search for the 
legal wisdom that will bring principles and practice as close 
together as possible.

To this end, my Delegation would suggest that the Commi
ttee consider this matter and request the Secretariat to make 
available detailed material on the subject to facilitate a discuss
ion at the next Session of the Committee.
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pr nations have hitherto shown a disinclination to use
the IT ” h ground that its composition is heavily weighted 
♦ l-v*» Pnurt Oil tfl & _M/xtliina to

" , thiti fear That a luuh p ........I""0.” ' „a the nations cannot be gainsaid, bn, i« appears o

l',C Ctr,them thfs judgment certainly contributes nothing to 
«thTfr-' That a Courtis essential in the mterests of

^rbTv"!al,to'r',hae'“should be" a more determined wish 
“In. the nations not only to abide by the rule of aw, but 
T to f* themselves from the apron strings of techmeal, y 
aid move forward with the purpose of fashionmg that rule 

eallv in the direction of legitimation of a just and moral 
oider oltiy then can the rule of law have positive bas,s tn 

the will and acquiescence of man.
Mr President, that the Government of South Africa 

accepted a mandate is not doubted, and I apprehend it is not 
doubted by South Africa itself. If Ethiopia and Liberia who 
were members of the League of Nations have not a sufficient 
legal right in seeing that the conditions of the mandate ai 
observed by the mandatory, is it not doubtful whether al 
former members of the League have likewise no ^ch leg 
right? If that be so, then do we not reach a result that the 
Court can in no circumstances now give a binding judgment o 
a mandatory’s obligations ? Changes in procedure an 
amplification of ihe powers of the Court in certain irec 10 
appear to be called for in the light of the present predica
ment. To some of us who have been brought up in the tiadition 
whereby a stage is reached when certain issues once adjudicated 
upon are considered binding upon the parties to a suit, e 
doctrine of res judicata has meaning. Much of the wor o 
Courts, and the International Court of Justice is no exception, 
will be interminable if that doctrine is not respected an main 
tained. Yet the recent decision appears to me to be in breac 
of this doctrine. Did not the applicant-nations have a right to 
believe that by the 1962 decision the question of jurisdiction 
had come to be settled as between them and South Africa . 
The “antecedent” point that found favour with the majority 
(and that too by the invocation of a casting vote) appears to
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amount to nothing less than a reversal of th- 196? i A 
Then, is not the reversal an accident of th ^ Judgment 
Bench, and does not thnt „ u • f the comP°sition of the 
and impermanence in the d eIement of uncertainty
"ot »eip someZ, to ZeT"’ Z' C°Ur‘ ? *
validity of even the ■ ■ ■ confidence of men in the
hopefn ly y“ o f “‘Th «*r which we
- in th'facc or Md despi"

by.HifdS„:ist,fr;r:r::re —

nations of the World are anv less ** SUggCSted that the other 
nations in Asia have an ahidi C°ncerncd ? Certainly the 
Africa taking their rightful ni"8 mtCreSt the peoples of
Can technicality be over-refined 7n d’" 7 W°rld C°mmunity'
of human beings to live ** **
to Jive ? Must law in the last result h beings have a right 
technicality ? Will not thic ■ a 6 governecl inevitably by
posterity as the enthronement Zm"* r ^ COnsidered by
national Law today hope to grow unless iTs V r^r” 'n'er' 
very basis in the emerein» wo m seeks to found its
in the process consciously and dol ts C°"’"1UIIUy °r nations, and 
•ha. had made possibfr,,0„tZ'VZ'^"8 ,he PllSt 

together as if they were not h co'°"“s to “here
tradictions ? b c and reconcilable con-

In this age of dynamism there can oni u 
this question. Must not wnrlH 1 i y be °ne ansWer to 
cality to its proper place ’ Th 683 °pmion relegate techni-
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INDIA
Mr. President, Distinguished Delegates and Observers. 

On behalf of my Delegation, I share the concern expressed by 
the Distinguished Delegate of Ghana over the recent judgment 
of the International Court of Justice in the case of South West 
Africa, as also his interest in the Committee expressing an 
opinion thereon after adequate study of the relevant documen
tation. May I say at the outset that although South West Africa 
is an African country, the concern and interest in the promotion 
of well-being of the people of that country and their right to 
full self-government and independence are fully shared by all 
Asian States.

It is not necessary to go over the entire background of 
the question of South West Africa. The matter has been before 
the General Assembly of the United Nations since 1946. The 
World Court has given three Advisory Opinions in this connec
tion, the first on the 11th of July 1950, the second on the 7th 
of June 1955 and the third on the 1st of June 1956, and made 
pronouncements regarding the international status of South 
West Africa, the obligations of the administering power, the 
powers of supervision of the General Assembly, and the pro
cedures to be followed by its Committees and in the plenary, 
in examining reports from the administering country and hear- 
ring petitions and petitioners. When the Union of South Africa 
did not cooperate with the United Nations notwithstanding these 
opinions, the General Assembly had no option but to encourage 
States which were Members of the League of Nations to 
agitate their rights and interest for the proper enforcement of 
the international obligations of South Africa in the World Court. 
Accordingly, Ethiopia and Liberia initiated contentious proce
edings against the Union of South Africa on the 5th of Novem
ber 1960. In the proceedings before the Court, South Africa 
raised four preliminary objections to the Court’s jurisdiction, 
which were ruled out by the Court in its Judgment of the 21st 
of December 1962. The Court then proceeded to deal with the
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merits. It is a matter of great regret that after a further lapse of 
about four years, the Court should have dismissed the applica
tions on a preliminary point, namely, that the parties had no 
legal right or interest in the subject-matter of the dispute, a 
matter which, it appears to us prima facie, has already been 
disposed of by its Judgment of the 21st of December 1962. The 
Judgment of the Court delivered on the 18th of July 1966 was 
7:7, and the President cast his second vote in favour of those 
holding that the parties (applicants) had no interest. The result 
was that the Court did not proceed to the merits, and after ex
pending so much effort, energy and expense, the Asian and 
African nations are thus faced with the position that the crucial 
questions, whether the Union of South Africa was bound by the 
obligations imposed upon it by the Mandate Agreement and the 
League Covenant, whether by pursuing a policy of apartheid 
and taking other arbitrary and discriminatory measures South 
Africa had violated its obligations, and whether it had fulfilled 
its obligations towards the United Nations, remain unresolved.

Mr. President, my Government has expressed surprise at 
the outcome of this case and at this unfortunate judgment. The 
Indian Foreign Minister stated in the Parliament on the 2nd of 
August 1966 “. . . the Judgment is not likely to inspire confi
dence in the International Court or in the establishment of the 
rule of law in international affairs”.

We, therefore, fully endorse the views expressed by the 
Distinguished Delegate of Ghana that this Judgment needs to be 
examined by our Committee, both with regard to its basis in 
International Law and with regard to its consequences. We feel 
that the Secretariat of the Committee should be requested to—

(1) prepare a background note on the question of South 
West Africa ; 2

(2) assemble the background materials relating to the case 
of South West Africa before the World Court ;
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(3) examine the question whether it will be competent for 
the General Assembly of the United Nations to termi
nate the mandate over South West Africa and bring 
the territory within its direct supervision ; and

(4) prepare a note on the representation of the main 
forum of civilisation and of the principal legal 
systems of the world in the Court.

The matter may thereafter be discussed at the Ninth Session 
of the Committee. Thank you.

INDONESIA
Mr. President. The judgment of the International Court 

of Justice, which we are discussing now, is a lengthy document 
of learned words, but the result of that lengthy document is 
not satisfactory. The judgment does not answer any of the 
questions, namely the question whether South Africa is respon
sible to the United Nations and also the underlying explosive 
questions of aparthied in particular and the independence 
movement in general. Frankly speaking, Mr. President, the 
document is for me also inter parties, but because of the 
outcome, I am concerned that there is something wrong in it. 
To find out what is wrong in the logic of the judgment and to 
find a righteous solution based on the rule of law is the duty 
of this Committee. We can find comfort in the fact that the 
votes in the case were equally divided and that the negative 
decision was the result of the casting vote of the Australian 
President. The decision is a difficult one. We, should 
therefore, refrain from rash action, and we support the propo
sal of the Distinguished Delegate from Ghana to put the 
question on the agenda of the next Session.

IRAQ

Mr. President. I shall be brief on this question because I can 
speak in concert with the views of other Delegates who have ex
pressed their views. The Government of Iraq have issued a
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declaration in this matter. The declaration analyses the decision 
of the Court and condemns the judgment. I can’t give you the 
precise text of this declaration because it is not with me, but I can 
give you some idea about it. It says in the declaration that 
this decision does not establish the rule of law and does not 
give confidence for a State in this organization. This decision 
is against freedom, justice and peace. This is the summary 
of the contents of this declaration, and we think that it is time 
to ask for amendment of the Statute of the International 
Court of Justice to have more members from the Asian and 
African countries who may be able to defend our interests and 
rights. Thank you.

JAPAN

With due respect to the highest authority of the World 
Court, the utmost which I can say at this moment is that the 
judgment in question was a disappointment and a surprise.

I must read and study carefully the full text of the judg
ment before formulating any further comments. Nevertheless, I 
think, there are two aspects to consider in this question : that 
is, the merit of the case, on the one hand, and, on the other 
hand, the constitution and function of the Court. On this 
second point, I cannot but recollect a personal experience. 
About forty years ago I visited Palais de Justice de Dijon in 
France. The guide, pointing at a tortoise in the garden, said :

“ Voila le symbol de justice. Ca marche lentement.”

(There the symbol of justice. It goes slowly.)

If justice goes fast, the social order will always be upset. 
If justice goes slowly, the society will always be disappointed.

The problem before us, it seems to me, is how to make 
the World Court go on keeping pace with the march of the 
world society-not too fast and not too slow. Thank you.
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PAKISTAN
Mr. President, Fellow Delegates, Distinguished President 

of the International Law Commission and Observer Friends. 
Let me at the outset thank my learned colleague from 
Ghana for having provided an opportunity to the members of

I this Committee to express their views on the Judgment of the
18th of July 1%6 of the International Court of Justice. I was 
in my country when this judgment was reported in the papers and 
I must say that the people of Pakistan and my Government were 
thoroughly disappointed at the performance of that august body.

I have not read the full text of the judgment but it is clear to 
all of us that the Court has dismissed the applications of 
Ethiopia and Liberia on a preliminary point that the two 
applicant countries had failed to establish in them a legal right 
or interest in the administration of South West Africa. Is it 
not shocking to the world conscience that an application made 
for such a laudable purpose as ensuring the right of self-deter
mination for fellow human beings has been dismissed on a 
technical ground and what makes it worse is that this very Court 
in the year 1962 held by majorty that the applicants had such a 
right ? The principle of res judicata which is of universal appli
cation has also been convenienly ignored.

I feel ashamed to say that those seven judges who were in a 
minority at the time of the earlier pronouncement in 1962, took 
undue advantage of the absence of three judges. One of them 
Mr. Justice Badawi from U. A. R. having died while Mr. Justice 
Bustamente from Peru could not participate due to his illness 
and Mr. Justice Chaudhuri Zafrulla Khan from Pakistan was not 
allowed by the Chairman to sit on this bench on the ground 
that he at one time was nominated as an ad hoc judge by the 
applicant countries, although he never worked as such. When 
Mr. Justice Chaudhuri Zafrulla Khan pleaded that it was no 
disqualification, the Chairman told him that several judges 
shared his view and that it was not proper for him to sit in this 
case. Placed in this awkward position, he had no option left.
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The accusation made by the press in a country that Mr. 
Justice Chaudhuri Zafrulla Khan deliberately avoided to sit in 
this case is false and if I may say say so malicious. I am 
surprised as to how could such eminent judges as the 
Chairman and seven other judges hold such a view that Mr. 
Justice Chauduri Zafrulla Khan was disqualified to sit on this 
bench. The judges appointed by their Governments ‘have always 
heard cases against those Governments’ and how could Mr. Justice 
Chaudhuri Zafrulla Khan be disqualified to hear this case only on 
account of having been nominated an ad hoc Judge by Ethiopia 
and Liberia which position he did not even occupy. The seven 
judges who were in a minority in 1962 became a majority with the 
casting vote of the Chairman. The result has been that for the 
time being the policy of apartheid which has been universally con
demned as contrary to law and humanity by all civilised nations 
shall continue towards the people of South West Africa. May 
I say that this state of affairs is a challenge to all Governments 
who are dedicated to peace and respect for human rights. I. 
on behalf of my Government and the people of Pakistan, assure 
our brethren of South West Africa that we shall continue to give 
our whole-hearted support to their efforts to end the system of 
of oppression based on apartheid and to secure for them their 
inalienable human right of self-determination. It is time that the 
Security Council or the General Assembly of the United Nations 
ask an advisory opinion of this Court on the issues raised by the 
applicant countries in their application. In that event the Court 
will have to pronounce their opinion on the merits and I have 
no doubt that the unanimous verdict of the Court on merits 
must go in favour of the people of South West Africa.

Before I conclude I would like to say a few words about 
the paper issued by the Press Service Office of Public Informa
tion, United Nations, which was supplied to us yesterday. This 
is based on a statement issued from the Registry of the Inter
national Court of Justice. This gives support to the now 
majority view of the Court. The proper thing for the Registry 
would have been to also give a brief gist of the dissenting notes

of the other seven Judges. I have no status to take exception 
to this one-sided picture depicted by the Registry, but I must 
say that I, as an humble student of law, am unable to reconcile 
the view taken in 1962 with the view taken now. It has been 
remarked at page 6 that there was no contradiction between a 
decision that the Applicants had the capacity to invoke the 
Jurisdictional Clause and a decision that the Applicants have 
not established the legal basis of their claim on the merits in 
respect of the contention that the Jurisdictional Clause of the 
Mandate conferred a substantive right to claim from the 
Mandatory the carrying out of the conduct of the Mandate 
provisions. If this was the correct view of law, why were not 
the petitions dismissed in 1962 and kept pending for four years 
involving huge expenditure and wastage of the precious time 
of the Court. Probably the Court had no better work to 
do. If the Applicants had the capacity to invoke the jurisdic
tion of the Court, the only course open to the Court was to 
decide the matter in dispute on merits and to give a finding whe
ther the Applicants were able to establish against the Respon
dent, South Africa, the various allegations of the contravention 
of the Mandate for South West Africa. I will close by saying 
that the judgment as it stands falls much too short of the 
expectation of my country.

THAILAND

Mr. President and Fellow Delegates—The Delegation of 
Thailand has followed with interest the South West Africa case. 
Although at this stage, it has not yet have time to consider the 
details of the decision, it is sufficient to make a few preliminary 
observations. This country, Thailand, supports the indepen
dence of all nations, particularly, Asian and African nations.
Thailand opposes and does not tolerate the practice of apartheid 
wherever it may be adopted. Therefore, despite its respect 
for th: International Court of Justice, it has learneJ with regret 
and dismay the substance of the decision which in effect, as 
colleague from Japan has pointed out, would delay the turning



of the the wheel of justice in this particular instance. It is 
rather heartening to hear that criticisms of this decision have 
been from all quarters, not only from the African and Asian 
countries, but also from the Soviet Union, the United States of 
America and from eastern European countries, and even from 
Poland whose judge has pronounced in favour of this decision. 
We, in Thailand, strictly observe in good faith our obligations 
under the Charter of the United Nations and we would respect 
their decisions. But this is not the first time that we have been 
disappointed or dismayed by the decision of the International 
Court of Justice. Now, we are happier that there is a growing 
sense of dissatisfaction with the result of which it is a hope of 
my Delegation that there will be marked progress and improve
ment both in the standard of justice as well as to the speed 
with which justice can be expected, particularly in the interna
tional field. Thank you.

GHANA

Mr. President and Distinguished Delegates—Having 
heard the speeches of other Delegates, at least there is a hope 
that we in Africa and Asia and in fact all peace-loving countries 
have a consensus of mind on this subject. The various opinions 
expressed are in fact a confirmation of what is to be expected. 
One golden thread runs through the speeches of Honourable 
Delegates and that is, what affects Africa now gives serious 
consideration to the thoughts of Asia.

In our times, Mr. President, might counts and the weak 
has no effective voice in international politics. We cherish the 
independence of the International Court of Justice, but can we 
seriously say that the members on the panel are independent? 
It has often been said that the judges do not represent their 
countries. This becomes a fiction when one considers the mode 
of election. The national groups are constituted by individual 
governments. Judges are human beings and perhaps in trying to 
perpetuate their position will naturally be guided by national 
interests in making up their minds on a particular issue. The

Statute and the rules of procedure of the Court also admit 
election of cul hoc judges to represent the interest of Slates 
parties to a dispute. For these reasons, my Delegation feels that 
a time has come to press for the revision of the distribution of 
the seats of the Court. The United Nations Charter itself talks 
about equality of States, peaceful co-existence and denunciation 
of colonialism, and man's inhumanity to man. The plight of the 
people in South West Africa is an unhappy one. We, in Ghana, 
have once been under colonial domain, and we are aware of the 
pinch of colonialism. It is not a happy lot, let alone when 
mingled with barbarism.

My Delegation is happy to note that a serious consideration 
has been given to this matter and the next Session of the 
Committee will probably see concrete decisions being taken to 
improve our present position as far as the International Court 
of Justice is concerned. I thank all the Delegates for supporting 
this idea. Thank you very much.

».
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CHAPTER I

BRIEF HISTORY OF THE SOUTH WEST 
AFRICA CASES

1. History of the territory.
2. Origin of the controversy.
3. Submissions of the Parties.
4. The 1962 Judgment on preliminary objections.
5. Proceedings on the merits.
6. Issues framed by the Court.
7. The 1966 Judgment.
8. Aspects of the case examined in the present study.

1. History of the territory

The territory of South West Africa, before it became a 
mandated territory, was a German protectorate and was known 
as the the Protectorate of German South West Africa (from 
1892 to to 1915). On July 9, 1915, during the First World War, 
it was occupied by the forces of the Union of South Africa and 
martial law was established throughout the territory from that 
date.

The Treaty of Versailles was signed on June 28, 1919, and 
Article 119 of the of the Treaty provided that ‘‘Germany renou
nces in favour of the Principal Allied and Associated Powers all 
her rights and titles over her overseas possessions.” At the 
Peace Conference President Wilson of the U. S. A. presented his 
14 Points replacing the concept of annexation of the conquered 
territories by the concept of sacred trust in the interest of their 
inhabitants. He even proposed a direct administration of such 
territories by the League of Nations which was opposed by other 
Allied and Associated Powers. As a result of conciliation by 
Lloyd George of the United Kingdom the concept of sacred 
trust crystallised into the mandate system provided for in Article



22 of the League Covenant. (See Annexure I of this Study). Under 
the system an advanced country was appointed as Mandatory 
for the purpose of carrying out the sacred trust, mainly to 
promote the well-being of inhabitants. Supervision of Manda
tory was the responsibillity of the League, which acted on the 
advice of the Mandates Commission, to ensure that the terms 
of the mandate were being observed faithfully.

On December 17, 1920, the Mandate for the South West 
Africa was issued by the Council of the League of Nations. 
(For text, see Annexure II to this Study). The preamble referr
ed to Articles 119 and 22 of the Treaty of Peace and recited that 
the Principal Allied and Associated Powers had agreed to confer 
on His Britannic Majesty, and that His Britannic Majesty for 
and on behalf of the Government of the Union of South 
Africa had agreed to accept, the Mandate in respect of German 
South West Africa. Since the area was sparsely populated and 
backward in respect to the stage of its development, it was 
classified as a ‘C Mandate. Article 2 of the Mandate was as 
follows :

“(2) The Mandatory shall have full powers of adminis
tration and legislation over the territory subject to the 
present Mandate as an integral portion of the Union 
of South Africa, and may apply the laws of the Union of 
South Africa, to the territory, subject to such local 
modifications as circumstances may require.

The Mandatory shall promote to the utmost the material 
and moral well-being and the social progress of the 
inhabitants of the territory subject to the present 
Mandate.”

During the existence of the League, the Union of South 
Africa administered the territory under the supervision and 
control of the Council of the League of Nations, which acted 
under the advice of the Permanent Mandates Commission. The

Union extended its policy of apartheid to the territory of South 
West Africa. The Mandates Commission on one occasion and 
the individual members of the League on a few occasions were 
critical of such policies.

After the Second World War the United Nations came 
into being and its Charter provided for the trusteeship 
system parallel to the mandates system of the League. 
In terms of Article 77 of the Charter the trusteeship 
system applied to such territories held under mandates as 
may be placed thereunder by means of trusteeship agreements. 
Article 80 provides for continuation of “the rights what
soever of any States or any peoples or the terms of existing 
international instruments of which Members of the United 
Nations may respectively be parties”. Before the dissolution of 
the League, the representatives of South Africa on 9th April, 
1946 declared before the League meeting that “the Union 
Government have deemed it incumbent upon them to consult 
the peoples of South West Africa, European and non-European 
alike, regarding the form which their own future government 
should take. On the basis of those consultations, and having 
regard to the unique circumstances which so signally differentiate 
South West Africa- a territory contiguous with the Union-from 
all other mandates, it is the intention of the Union Government, 
at the forthcoming session of the United Nations General 
Assembly in New York to formulate its case for according 
South West Africa a status under which it would be internation
ally recognised as an integral part of the Union......... The
Union Government will nevertheless regard the dissolution of 
the League as in no way diminishing its obligations under the 
mandate, which it will continue to discharge with the full and 
proper appreciation of its responsibilities until such time as other 
arrangements are agreed upon concerning the future status of 
the territory.” (See Annexure V to this Study).

On the day of its dissolution, viz. April 18, 1946, the 
League Assembly in a resolution recognised “that on the 
teimination ol the League’s existence, its functions with respect
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to the mandated territories will come to an end", but noted 
“that Chapters XI, XII and XIII of the Charter of the United 
Nations embody principles corresponding to those declared in 
Article 22 of the Covenant of the League;" and took “note of 
the expressed intentions of the members of the League now 
administering territories under mandates to continue to administer 
them for the well-being and development of the peoples con
cerned in accordance with the obligations contained in the 
respective mandates until other arrangements have been agreed 
between the United Nations and the respective Mandatory 
Powers”. (See Annexure VI to this Study).

2. Origin of the controversy

The Union of South Africa refused to place the territory 
under the trusteeship system and in the first General Assembly 
of the United Nations in 1946 it submitted a formal proposal 
of incorporation for approval. When this proposal was rejec
ted, it, while expressing regret and disappointment, announced 
that it would continue to submit reports on its administration 
of the territory as it has done before vis-a-vis the League. 
Later, it discontinued to submit such reports to the General 
Assembly and went ahead with stricter application of its policies 
of apartheid and incorporation of the territory within South 
Africa.

On December 6, 1949, the General Assembly requested 
the International Court of Justice for an advisory opinion on 
the status of the territory after dissolution of the League. In its 
opinion of 1950 the Court stated “that the Union of South 
Africa continued to have the international obligations stated in 
Article 22 of the Covenant and in the Mandate;” “that the 
provisions of Chapter XII of the Charter are applicable to the 
territory of South West Africa in the sense that they provide a 
means by which the territory may be brought under the 
Trusteeship System;” and “that the provisions of Chapter XII of 
the Charter do not impose on the Union of South Africa a legal 
obligation to place the territory under the Trusteeship System”.
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On 4th November 1960, Ethiopia and Liberia, both of which 
had been members of the League, filed concurrent applications 
in the International Court of Justice, having regard to Article 80 
of the U.N. Charter and relying on Article 7 of the Mandate for 
South West Africa, asserting the continued existence of the 
Mandate and making various allegations of contraventions of 
the Mandate by South Africa as the mandatory power. The two 
States sought a judgment of the Court to require South Africa 
to cease alleged violations and to carry out its obligations under 
the mandate. Article 7 of the Mandate provides:

“The Mandatory agrees that if any dispute whatever should 
arise between the Mandatory and another Member of the 
League of Nations relating to the interpretation or the 
application of the provisions of the Mandate, such dispute, 
if it cannot be settled by negotiation, shall be submitted to 
the Permanent Court of International Justice provided for 
by Article 14 of the Covenant of the League of Nations.”

3. Submissions of the Parties

The specific claims of the Applicants were as follows;

In the Applications

“Wherefore, may it please the Court, to adjudge and dec
lare, whether the Government of the Union of South 
Africa is present or absent and after such time limitations 
as the Court may see fit to fix, that:

A. South West Africa is a territory under the Mandate 
conferred upon His Britannic Majesty by the Principal 
Allied and Associated Powers, to be exercised on his behalf 
by the Government of the Union of South Africa, accepted 
by His Britannic Majesty for and on behalf of the Govern
ment of the Union of South Africa, and confirmed by the 
Council of the League of Nations on December 17, 1920;

aid Mandate is a treaty in force, within
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the meaning of Article 37 of the Statute of the Internatio
nal Court of Justice.

B. The Union of South Africa remains subject to the 
international obligations set forth in Article 22 of the 
Covenant of the League of Nations and in the Mandate 
for South West Africa, and that the General Assembly of 
the United Nations is legally qualified to exercise its super
visory functions previously exercised by the League of 
Nations with regard to the administration of the Terri
tory; and that the Union is under an obligation to submit 
to the supervision and control of the General Assembly 
with regard to the exercise of the Mandate.

C. The Union of South Africa remains subject to the 
obligations to transmit to the United Nations petitions 
from inhabitants of the territory, as well as to submit an 
annual report to the satisfaction of the United Nations in 
accordance with Article 6 of the Mandate.

D. The Union has substantially modified the terms of the 
Mandate without the consent of the United Nations; that 
such modification is a violation of Article 7 of the Mandate 
and Article 22 of the Covenant; and that the consent of 
the United Nations is a necessary prerequisite condition 
to attempts on the part of the Union directly or indirectly 
to modify the terms of the Mandate.

E. The Union has failed to promote to the utmost the 
material and moral well-being and social progress of the 
inhabitants of the territory; its failure to do so is a violation 
of Article 2 of the Mandate and Article 22 of the Cove
nant, and that the Union has the duty forthwith to take all 
practicable action to fulfil its duties under such Articles.

F. The Union, in administering the Territory, has prac
tised apartheid, i.e. has distinguished as to race, color, 
national or tribal origin in establishing the rights and duties 
ol the inhabitants of the Territory; that such practice is in
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violation of Article 2 of the Mandate and Article 22 of 
the Covenant and that the Union lias the duty forthwith 
to cease the practice of apartheid in the Territory.

G. The Union, in administering the Territory, has adop
ted and applied legislation, regulations, proclamations, 
and administrative decrees which arc by their terms and 
in their application, arbitrary, unreasonable, unjust and 
detrimental to human dignity; that the foregoing actions 
by the Union violate Article 2 of the Mandate and Article 
22 of the Covenant; and that the Union has the duty 
forthwith to repeal and not to apply such legislation, 
regulations, proclamations and administrative decrees.

H. The Union has adopted and applied legislation, admin
istrative régulai ions and official actions which suppress 
the rights and liberties of inhabitants of the Territory 
essential to their orderly evolution towards self-govern
ment, the right to which is implicit in the Covenant of 
the League of Nations, the terms of the Mandate and 
currently accepted international standards as embodied in 
the Charter of the United Nations and the Declaration of 
Human Rights; that the foregoing actions by the Union 
violate Article 2 of the Mandate and Article 22 of the 
Covenant; and that the Union has the duty forthwith to 
cease and desist from any action which thwarts the orderly 
development of self-government in the Territory.

/. The Union has exercised powers of administration and 
legislation over the Territory inconsistent with the inter
national status of the Territory; that the foregoing action 
by the Union is in violation of Article 2 of the Mandate 
and Article 22 of the Covenant; that the Union has the 
duty to refrain from acts of administration and legislation 
which are inconsistent with the international status of the 
Territory.

J. The Union has failed to render to the General Assem



bly of the United Nations annual reports containing 
information with regard to the Territory and indicating 
the measures it has taken to carry out its obligations under 
the Mandate; that such failure is a violation of Article 6 
of the Mandate; and that the Union has the duty 
forthwith to render such annual reports to the General 
Assembly.

K. The Union has failed to transmit to the General Ass
embly of the United Nations petitions from the Territory’s 
inhabitants addressed to the General Assembly; that such 
failure is a violation of the League of Nations rules; and 
that the Union has the duty to transmit such petitions to 
the General Assembly.

The Applicant reserves the right to request the Court 
to declare and adjudge with respect to such other and further 
matters as the Applicant may deem appropriate to present to 
the Court.

May it also please the Court to adjudge and declare what
ever else it may deem fit and proper in regard to this Application, 
and to make all necessary awards and orders, including an 
award of costs, to effectuate its determinations.”

In the memorials

“Upon the basis of the foregoing allegations of facts 
supplemented by such facts as may be adduced in further testi
mony before this Court, and the foregoing statements of law 
supplemented by such other statements of law as may be here
inafter made, may it please the Court to adjudge and declare 
whether the Government of the Union of South Africa is pre
sent or absent, that:

1. South West Africa is a territory under the Man
date conferred upon His Britannic Majesty by the Princi
pal Allied and Associated Powers, to be exercised on 
his behalf by the Government of the Union of South

4. the Union, by virtue of the economic, political, 
social and educational policies applied within the Terri
tory, which are described in details in Chapter V of this 
Memorial and summarised at Paragraph 190 thereof, 
has failed to promote to the utmost the material and 
moral well-being and social progress of the inhabitants 
of the Territory; that its failure to do so is in violation 
of its obligations as stated in the second paragraph of 
Article 2 of the Mandate and Article 22 of the Cove
nant; and that the Union has the duty forthwith to cease 
its violations as aforesaid and to take all practicable 
action to fulfil its duties under such Articles;

Africa, accepted by His Britannic Majesty for and on 
behalf of the Government of the Union of South Africa, 
and confirmed by the Council of the League of Nations 
on December 17, 1920;

2. the Union of South Africa continues to have the 
international obligations stated in Article 22 of the Cove
nant of the League of Nations and in the Mandate for 
South West Africa as well as the obligation to transmit 
petitions from the inhabitants of that Territory, the 
supervisory functions to be exercised by the United 
Nations, to which the annual report and the petitions 
are to be submitted ;

3. the Union, in the respects set forth in Chapter V 
of this Memorial and summarised in Paragraphs 189 and 
190 thereof, has practised apartheid, i.e. has distinguish
ed as to race, color, national or tribal origin in estab
lishing the rights and duties of the inhabitants of the Terri
tory; that such practice is in violation of its obligations 
as stated in Article 2 of the Mandate and Article 22 of 
the Covenant of the League of Nations; and that the 
Union has the duty forthwith to cease the practice of 
apartheid in the Territory:
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r icle 2 of the Mandate and Article 22 of the Cove
nant; that the Union has the duty forthwith to cease the 
action summarised in section C of the Chapter VIII 
herein, and to refrain from similar actions in the future- 
an that the Union has the duty to accord full faith and 
respect to the international status of the territory;

6- the Union, by virtue of the acts described in Chap
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hat the Union has the duty forthwith to remove all such 
military bases from within the Territory ; and that the 

mon has the duty to refrain from the establishment of 
military bases within the Territory;

7. the Union has failed to render to the General Ass
embly of the United Nations annual reports containing 
information with regard to the Territory and indicating 
t e measures it has taken to carry out its obligations as 
under the Mandate; that such failure is a violation of 
its obligations as stated in Article 6 of the Mandate- 
and that the Union has the duty forthwith to render 
such annual reports to the General Assembly;

8. the Union has failed to transmit to the General 
Assembly of the United Nations petitions from the Terri
tory’s inhabitants addressed to the General Assembly • 
that such failure is a violation of its obligations as Man
datory; and that the Union has the duty to transmit 
such petitions to the General Assembly;

9. the Union, by virtue of the acts described 
ters V, VI, VII and VIII of this Memorial coupled with 
its intent as recounted herein, has attempted to modify 
substantially the terms of the Mandate, without the con
sent of the United Nations ; that such attempt is in 
violation of its duties as stated in Article 7 of the Man
date and Article 22 of the Covenant; and that the 
consent of the United Nations is a necessary prerequi
site and condition precedent to attempts on the part of 
the Union directly or indirectly to modify the terms of 
the Mandate.

The Applicant reserves the right to request the Court to 
declare and adjudge in respect of events which may occur sub
sequent to the date this Memorial is filed, including any event 
by which the Union’s juridical and constitutional relationship to 
Her Britannic Majesty undergoes any substantial modification.

May it also please the Court to adjudge and declare what
ever else it may deem fit and proper in regard to this Memorial, 
and to make all necessary awards and orders, including an award 
of costs, to effectuate its determinations;”

In November 1961, South Africa filed four preliminary 
objections contesting the jurisdiction of the Court to hear the 
dispute brought by Ethiopia and Liberia. In its amended sub
missions, South Africa submitted that the Governments of 
Ethiopia and Liberia have no locus standi in these contentious 
proceedings, and that the Court has no jurisdiction to hear or 
adjudicate upon the questions of law and fact raised in the 
Applications and Memorials more particularly because:

Firstly, the Mandate for South West Africa has never 
been, or at any rate is since the dissolution of the League of 
Nations no longer a “treaty or Convention in force” within 
the meaning of Article 37 of the Statute of the Court, this 
submission being advanced



(a) with respect to the Mandate as a whole including 
Articles thereof : and

(bj in any event, with respect to Article 7 itself :

Secondly, neither the Government of Ethiopia nor 
the Government of Liberia is ‘another Member of the 
League of Nations’, as required for locus standi by Article 
7 of the Mandate for South West Africa:

Thirdly, the conflict or disagreement alleged by the 
Governments of Ethiopia and Liberia to exist between 
them and the Government of the Republic of South Africa, 
is by reason of its nature and content not a ‘dispute’ as 
envisaged in Article 7 of the Mandate for South West 
Africa, more particularly in that no material interests of the 
Governments of Ethiopia and/or Liberia or of their 
nationals are involved or affected thereby;

Fourthly, the alleged conflict or disagreement is, as 
regards its state of development, not a ‘dispute’ which 
‘cannot be settled by negotiations’ within the meaning of 
Artiele 7 of the Mandate for South West Africa.”

4. The 1962 Judgment on preliminary objections

The Court, in its judgment of 21 December 1962, dismissed 
all four of the objections raised by the Respondent and con
cluded by 8 votes to 7, that “Article 7 of the Mandate is a 
treaty or convention still in force within the meaning of Arti
cle 37 of the Statute of the Court, and that the dispute is 
one which is envisaged in the said Article 7 and cannot be 
settled by negotiations.” It held that it had jurisdiction to 
adjudicate upon the merits of the dispute.

5. Proceedings on the merits

(i) Written Pleadings: In the course of the written 
proceedings, the following submissions, apart from those 
stated before, wçre presented by the Parties:
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On behalf of the Governments of Ethiopia and Liberia, 
in the Reply '■

“Upon the basis of allegations of fact in the Memo 
rials, supplemented by those set forth herein or which may 
subsequently be adduced before this Honourable Court, and 
the statements of law pertaining thereto, as set forth in 
the Memorials and in this Reply, or by such other state
ments as hereafter may be made, Applicants respectfully 
reiterate their prayer that the Court adjudge and declare 
in accordance with, and on the basis of, the Submissions 
set forth in the Memorials, which Submissions are hereby 
reaffirmed and incorporated by reference herein.

Applicants further reserve the right to request the 
Court to declare and adjudge in respect of events which 
may occur subsequent to the date of filing of this Reply.

Applicants further reiterate and reaffirm their prayer 
that it may please the Court to adjudge and declare what
ever else it may deem fit and proper in regard to the 
Memorials or to this Reply, and to make all necessary 
awards and orders, including an award of costs, to effec
tuate its determinations.”

On behalf of the Government of South Africa 
in the Counter-Memorial:

“Upon the basis of the statements of fact and law asset 
forth in the several Volumes of this Counter-Memorial, may it 
please the Court to adjudge and declare that the Submissions of 
the Governments of Ethiopia and Liberia as recorded at pages 
168 to 169 of their Memorials are unfounded and that no decla
ration be made as claimed by them.

In particular Respondent submits:

1. That the whole Mandate for South West Africa lapsed 
on the dissolution of the League of Nations, and that



Respondent, is, in consequence thereof, no longer subject 
to any legal obligations thereunder.

2. In the alternative to (I) above, and in the event of it 
being held that the Mandate as such continued in existence 
despite the dissolution of the League of Nations:

(a) Relative to Applicants’ Submissions Nos. 2, 7 
and 8, that Respondent’s former obligations under the 
Mandate to report and account to, and to submit to the 
supervision of, the Council of the League of Nations, 
lapsed upon the dissolution of the League, and have not 
been replaced by any similar obligations relative to 
supervision by any organ of the United Nations or any 
other organisation or body. Respondent is therefore 
under no obligation to submit reports concerning its 
administration of South West Africa, or to transmit 
petitions from the inhabitants of that Territory, to the 
United Nations or any other body.

(b) Relative to Applicants’ Submissions Nos. 3, 4, 5, 6 
and 9, that Respondent has not, in any of the respects 
alleged, violated its obligations as stated in the Mandate 
or in Article 22 of the Covenant of the League of 
Nations;

In the rejoinder :

“1 ■ UP°n the basis of statements of law and fact set forth 
in the Counter-Memorial, as supplemented in this 
Rejoinder and as may hereafter be adduced in further 
proceedings, Respondent reaffirms the Submissions made 
in the Counter-Memorial and respectfully asks that such 
Submissions be regarded as incorporated herein by 
reference. 2

2. Respondent further repeats its prayer that it may 
please the Court to adjudge and declare that the Sub-
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missions of the Governments of Ethiopia and Liberia, as 
recorded in the Memorials and as reaffirmed in the Reply, 
are unfounded, and no declaration be made as claimed by 
them.”

(ii) Oral Proceedings: In the oral proceedings the follow
ing Submissions were presented by the Parties:

On behalf of the Governments of Ethiopia and Liberia, 
at the hearing on 19 May 1965:

“Upon the basis of allegations of fact and statements of 
law set forth in written pleadings and oral proceedings herein, 
may it please the Court to adjudge and declare, whether the 
Government of the Republic of South Africa is present or absent, 
that :

(1) South West Africa is a territory under the Mandate 
conferred upon His Britannic Majesty by the Principal 
Allied and AssociatedTowcrs, to be exercised on his behalf 
by the Government of the Union of South Africa, accepted 
by His Britannic Majesty for and on behalf of the Govern
ment of the Union of South Africa, confirmed by the 
Council of the League of Nations on 17 December 1920 ;

(2) Respondent continues to have the international 
obligations stated in Article 22 of the Covenant of the 
League of Nations and in the Mandate for South West 
Africa as well as the obligation to transmit petitions from 
the inhabitants of that Territory, the supervisory functions 
to be exercised by the United Nations, to which the annual 
reports and the petitions are to be submitted;

(3) Respondent by laws and regulations and official 
methods and measures which are set out in the pleadings 
herein, has practised apartheid, i.e. has distinguished as to 
race, colour, nationaTor tribal origin in establishing the 
rights and duties of the inhabitants of the Territory ; that 
such practice is in violation of its obligations as stated in
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Article 2 of the Mandate and Article 22 of the Covenant 
of the League of Nations; and that Respondent has the 
duty forthwith to cease the practice of apartheid in the 
Territory;

(4) Respondent, by virtue of economic, political, social 
and educational policies applied within the Tertitory, by 
means of laws and regulations, and official methods and 
measures, which arc set out in the pleadings herein, has in 
the light of applicable international standards or inter
national legal norm, or both, failed to promote to the 
utmost the material and moral well-being and social 
progress of the inhabitants of the Territory; that its 
failure to do so is in violation of its obligations as stated 
in Article 2 of the Mandate and Article 22 of the 
Covenant; and that Respondent has the duty forthwith to 
cease its violations as aforesaid and to take all practicable 
action to fulfil its duties under such Articles;

(5) Respondent by word and by action has treated the 
Territory in a manner inconsistent with the international 
status of the Territory and has thereby impeded opport
unities for self-determination by the inhabitants of the 
Territory; that such treatment is in violation of the Res
pondent’s obligations as stated in the first paragraph of 
Article 2 of the Mandate and Article 22 of the Covenant; 
that Respondent has the duty forthwith to cease such 
actions, and to refrain from similar actions in the future; 
and that Respondent has duty to accord full faith and 
respect to the international status of the Territory;

(6) Respondent has established military bases within the 
Territory in violation of its obligations as stated in Article 
4 of the Mandate and Article 22 of the Covenant; that
Respondent has duty forthwith to remove all such military 
bases from within the Territory; and that Respondent has 
the duty to refrain from the establishment of military bases 
within the territory;
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6. Issues framed by the Court1

(i) Whether the Mandate for South West Africa was still 
in force?

(ii) If so, whether the Mandatory’s obligation under 
Article 6 of the Mandate to furnish annual reports to 
the Council of the former League of Nations concern
ing its administration of the mandated territory had 
become transformed by one means or another into 
an obligation to furnish such reports to the General 
Assembly of the United Nations, or had, on the 
other hand lapsed entirely?

(iii) Whether there had been any contravention by the 
Respondent of the second paragraph of Article 2 of 
the Mandate which required the Mandatory to “pro
mote to the utmost the material and moral well-being 
and the social progress if the inhabitants of the 
territory” ?

(iv) Whether there had been any contravention of Article 
4 of the Mandate, prohibiting (except for police and 
local defence purposes) the “military training of the 
natives” and forbidding the establishment of military 
or naval bases, or the erection of fortifications in the 
territory ?

The Applicants also alleged that the Respondent had 
contravened paragraph 1 of Article 7 of the Mandate (which 
provided that the Mandate can only be modified with the consent 
of the Council of the League of Nations) by attempting to modify 
the Mandate without the consent of the General Assembly of the 
United Nations which had replaced the Council of the League of 
Nations for this and other purposes.

As regards the issues involved in the case, the Court was 
of the view that “there was one matter that appertained to the



42 43

merits of the case but which had an antecedent character, namely 
the question of the Applicants’ standing in the present phase of 
the proceedings—not, that is to say, of their standing before the 
Court itself, which was the subject of the Court’s decision in 
1962, but the question, as a matter of the merits of the case, of 
their legal right or interest regarding the subject-matter of their 
claim, as set out in their final submissions.” Further, the Court 
said : ‘‘Despite the antecedent character of this question, the 
Court was unable to go into it until the Parties had presented 
their arguments on the other questions of merits involved.... 
The Parties having dealt with all the elements involved, it 
became the Court’s duty to begin by considering those questions 
which had such a character that a decision respecting any of 
them might render unnecessary an enquiry into other aspects of 
the matter.”

7. 1966 Judgment

The Court concluded that the Applicants could not be 
considered to have established any legal right or interest appert
aining to them in the subject-matter of the present claims, and 
that, accordingly, the Court must decline to give effect to them. 
By the President’s casting vote—the votes being equally divided— 
the Court decided to reject the claims of the Applicants.

8. Aspects of the case examined in the present Study

In the light of the discussion on the subject at the Eighth 
Session of the Committee as also in the light of the suggestions 
contained in the Ceylon Government’s letter No. AALCC/27 
dated 8th May, 1967 and the Government of India’s letter dated 
5th September, 1967, the following aspects of the case have been 
examined in the present study.

1. Whether there is, in law, a distinction and a difference 
between a preliminary objection and an antecedent ques
tion and if so, whether it was validly and appropriately 
applied on the facts of the case having regard to the 
proceedings of the first phase of the case.

Court’s failure to indicate to the 
Applicants that it reserved the right to reconsider the
2. Whether the

question of standing when it decided the case on the ments 
and its decision to rule thereon without a full argument
occasioned a failure of justice.

3. Applicability of the doctrine of res judicata. The 
question whether the Judgment of the Court cn ie 
Preliminary Objections in 1962 rejecting the South African
contention that no “dispute” as would found jurisdiction
under Article 7 existed as no material interests of the 
applicants or their nationals were involved was res judicata 
and precluded the reagitation of the same issue at the 

hearing on the merits.

4. Consideration of the special features of the Mandates 
System as an international regime in relation to the 
question of rights of States in the international community 
and the applicability of traditional principles of Intei-

national Law.
5. whether South Africa was bound by the obligations 
imposed upon it by the mandate and the League Covenant- 
survival of the mandate on dissolution ol the League.

6 Whether Respondent is responsible to the United 
Nations and has fulfilled its obligations to the United

Nations.
7 Whether the distinction between “conduct provisions 
and “particular provisions" of the Mandate and the view 
that the League Council alone had standing in a dispu e 
as to the former and not an individual member o( the 
Leaeue is warranted in International Law.
8. Appropriateness of applying the rule as to standing to 
raise the issue in all contentious litigation before the 
International Court of Justice. Necessity for drawing a 

hftween the degree of interest necessary toi t e
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CHAPTER 2

WHETHER THE COURT DISPOSED OF THE QUESTION 
OF APPLICANTS’ INTEREST IN 1962,

OR THE QUESTION IS A MATTER APPERTAINING 
TO MERITS ?

/. Two phases of the case.
2. Distinction between a jurisdictional question and a matter 

appertaining to merits.
3. A preliminary objection—whether a jurisdictional question or 

a matter appertaining to merits.
4. Character of the 4 preliminary objections in the South West 

Africa cases.
5. 1962 Judgment and the principle of‘res judicata'.
6. The question of compliance with the decision.
7. Only th e decisions, but not the reasons for such decisions, to 

be binding.
8. A decision on preliminary objections is preclusive of a matter 

appertaining to merits.
9. Distinction between a preliminary objection and a matter of 

antecedent character.
10. The question of the Court's jurisdiction considering whether 

the Mandate still subsists.
11. Distinction between the question of Applicants' interest and 

the question of th: Court's jurisdiction.
12. Whether the Court in 1962 decided the question of its jurisdi

ction or the question of admissibility of the claims ?
13. Whether the question of Applicants' interest was disposed of 

in 19622
14. Character of the question of the Applicants' interest—whether
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1966 Judgment 
Separate Opinion
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JUDGE MORELLI
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Dissenting opinion
JUDGE KORETSKY

“The Rules of the Court, and the practice of the Court, do 
not recognise any direct line of demarcation between 
questions of merits and those of jurisdiction. The 
circumstances of the case and the formulation of the 
submissions of the parties are of guiding if not of 
decisive significance.”2

Comments
The distinction between a jurisdictional question and a 

matter appertaining to merits is not always clear-cut. At best, 
it may be said that any issue in a case, as is relevant to deciding
(1) that the applicant has a right in the case to institute proceed
ings, and (2) that the Court lias jurisdiction in the case before 
it, is regarded to be a jurisdictional question, provided it is not 
necessary to look into the evidence presented by the parties to 
support their claims and counter-claims, before a decision on 
such issue can be made. On the other hand, where the Court 
finds it necessary to look into such evidence before it can make 
a decision on the issue, the latter is regarded to be a matter 
appertaining to merits.
3. A preliminary objection whether a jurisdictional question or a 

matter appertaining to merits
1966 Judgment
Dissenting Opinion

JUDGE MBANEFO
“In dealing wdth preliminary objections the Court had 

two courses open to it under Article 62, paragraph 5 
of the Rules of the Court. It could either give its 
decision on them or join the objections or any of 
them to the merits. The Court chose the first course 
and gave its decision on all the objections raised by 
the Respondent in their submissions...” 3

47
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Comments

A preliminary objection can either be a purely jurisdictio
nal question, or partly a jurisdictional question and partly a 
matter appertaining to the merits of the case. It is a purely 
jurisdictional question where a decision on it can be made with
out going into the merits at all. On the other hand, where it 
is necessary to examine the merits as well, in order to arrive at 
a decision on a preliminary objection, the same is said to bc 
partly a jurisdictional question and partly a matter appertaining 
to merits. Whereas in the former case the Court disposes of the 
objection in the first phase, in the latter case the Court does not 
make a decision in the first phase, but joins the matter to the 
merits for a consideration thereof and a decision thereon in the 
second, or the merits, phase of the case, after an examination of 
the merits of the claims and counter-claims of, and relevant 
evidence presented by, the parties.

It may be pointed out here that in its 1962 Judgment on 
the first phase of the South West Africa Cases, the Court did 
not join any of the 4 preliminary objections to the merits of 
the case.

4. Character of the four preliminary objections in the South
West Africa Cases

1962 Judgment

“The issue of the jurisdiction of the Court was raised by 
the Respondent in the form of four Preliminary objec
tions...”4

Separate opinion

JUDGE MBANEFO

“I agree generally with the reasons given in the Judgment 
of the Court, but I feel that a great deal of the argu
ment on the first three Preliminary Objections in the
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to avoid touching on £mphasis should be cm
notwithstanding. I f 1 essentially with the
a line of reasoning that deals
issue of jurisdiction....

1966 Judgment 

Dissenting opinions
JUDGE JESSUP

. nf the Court today concludes that all of
.■The Judgment of t ^ considered as objections to

these objections ai 2 Judgment
the jurisdiction- As ot Mgc
and as emphasised in admissibility
Morelli, they include objection to he fa
of the claim. The distinction *s ^ell est
the jurisprudence of the -our ....

JUDGE MBANEFO
■ 'mi on the preliminary objections I

"r so did not detract from
thc'effect of the Judgment of thc Court on the issues 

decided... .”7

of this Study that
Comments

It has been pointed out in ^^"biections contesting 
the Respondent raised 4 prehmma y J

5 Ibid., p.437. „ 336.
6 South West Africa (second phase) Judgment , P
7 South West Africa (second phase) Judgment 19 , P- - •
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the locus standi of the Applicants and the jurisdiction of the 
Court to hear the dispute. As is apparent from the extracts 
quoted above, the Court in 1962 considered these objections as 
raising “the issue of the jurisdiction of the Court.” Judge 
Mbanefo, however, was of the view, in 1962 as well as in 1966, 
that even though the said objections are primarily jurisdictional 
questions, a great deal of them touched the merits of the case. 
It may be noted in this connection that the Court in 1962 did 
not hold this view, inasmuch as it did not join any of the objec
tions of the merits of the case. In 1962, the Court treated all 
these objections as purely jurisdictional questions. However, 
Judge Jessup regards these objections as objections, not to the 
jurisdiction, but to the admissibility of the claim. This aspect 
of the matter has been considered in relation to the question of 
Applicants’ interest, under item 12 of this Chapter.

5. 1962 Judgment and the principle of ‘res judicata’

1966 Judgment

“.. . As regards the issue of preclusion, the Court finds it 
unnecessary to pronounce on various issues which have 
been raised in this connection, such as whether a 
decision on a preliminary objection constitutes a res 

judicata in the proper sense of that term,—whether it 
ranks as a “decision” for the purposes of Article 59 
of the Court’s Statute, or as “final” within the mean
ing of Article 60.... ”8

Dissenting opinions

JUDGE KORETSKY

“The (1962) Judgment has not only a binding force 
between the parties (Article 59 of the Statute), it is final 
(Article 60 of the Statute). Being final, it is—one may 
say—final for the Court itself unless revised by the Court

8 Ibid., p. 37.
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under the conditions and in accordance with the proce
dure prescribed in Article 61 of the Statute and Article 78 
of thc Rules of Court.

“In discussing the meaning of the principle of res 
judicata, and its applicability in international judicial 
practice, its significance is often limited by the statement 
that a given judgment could not be considered as binding 
upon other States or in other disputes. One may some
times easily fail to take into consideration the fact that 
res judicata has been said to be not only pro obligatione 
habetur, but pro veritate as well. And it cannot be said 
that what today was for the Court a veritas, will to
morrow be a non-veritas. A decision binds not only the 
parties to a given case, but the Court itself. One cannot 
forget the principle of immutability, of the consistency of 
final decision, which is so important for national courts, 
is still more important for international courts.

JUDGE TANAKA

“The effect of res judicata concerning a judgment on 
jurisdictional matters must be confined to the point of 
existence or otherwise of the Court’s jurisdiction. In case 
of an affirmative decision, the only effect is that the Court 
shall proceed to examine the question of the merits. To 
the preliminary stage must not be attached more meaning 
than this.”9 10

JUDGE JESSUP

“The statement in Article 60 of the Statute that ‘the 
judgment is final and without appeal’ taken in conjunction 
with thc reference in Article 59 to ‘that particular case’, 
constitutes a practical adoption in the Statute of the rule 
of res judicata, a rule or principle, cited in the proceedings

9 South West Africa (Second phase) Judgment, 1966, pp. 240-241.
10 Ibid., p. 261.
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of the Commission of Jurists which drafted the Statute of 
thc Permanent Court of International Justice in 1920, as a 
clear example of a general principle of law' recognised by 
civilised nations.”11

And

“There is no clear distinction betw'een “decision” and 
“judgment”—the terms can bc used interchangeably. 
Under Article 60 of the Statute, the Judgment of 21 
December 1962 was “final and without appeal” although 
(under Article 59) it “has no binding force except between 
the parties and in respect of that particular case.” Within 
the meaning of Article 59, the present proceedings are in 
“that particular case”.. ,12

And

“I am at a loss to understand how the Court can say 
that the Court’s disposal of these first submissions in its 
1962 Judgment was merely basing itself upon an hypothe
sis or some sort of provisional basis. No such thought is 
expressed in the Court’s 1962 Judgment.”13

Judgment was final and binding not only upon the parties, but 
also upon thc Court under the provisions of Articles 59 and 60 
of the Court’s Statute. In Judge Jessup’s opinion “the decision 
of 1962 was res judicata on three points which the Judgment of 
1966 had not reversed. They were: (a) the States qualified 
as “Members of the League” ; (b) there was a dispute which 
could not be settled by negotiation; and (c) the dispute related 
to the interpretation of the Mandate.”14 15

Judge Tanaka, in his dissenting opinion, expressed the 
view that res judicata applied only to the Court's decision in 
the preliminary phase of the case, on the question of its 
jurisdiction. It may be pointed out in this connection that all 
decisions on the preliminary objections become final and bind
ing except for the decisions on such preliminary objections as 
are joined by the Court to the merits of the case.

6. The question of compliance with the decision 

1966 Judgment 
Dissenting opinion

JUDGE JESSUP
Comments

(This and items 7 and 8 of this Chapter are relevant to 
determining as to how far a decision in thc first phase of a case 
is binding in thc subsequent proceedings.)

The Court, in its 1966 Judgment, avoided pronouncing 
upon the applicability of the principle of res judicata or of 
Articles 59 and 60 of the Statute of the Court to the matters 
decided in 1962. However, Judge Koretsky and Judge 
Jessup, in their dissenting opinions, expressed the view that the 
principle of res judicata applied in the case, and that the 1962

“.. .It is argued, however, that there is nothing with 
which a party can “comply” in decisions of this character 
If Article 60 and Article 94(1) were indeed to be inter
preted as applying only to judgments calling for some 
affirmative step, the Article would be largely emas
culated.”13

And

“The Respondent’s duty of compliance under Article 
94(1) of the Charter with respect to the judgment of 21 
December 1962, was a duty to acquiesce in the finding of

11 Ibid., pp. 332-33.
12 Ibid., p. 332.
13 Ibid., p. 336.

14 Pointed out by Judge M. Hidayatulkih of the Supreme Court of India 
in his book on The South West Africa Case, p. 53.

15 South West Africa (secondphase) Judgment, 1966, p. 337.



the Court and to conduct itself accordingly. By pleading 
to the merits, Respondent recognised and fulfilled its 
duty. When the Court decides that it has jurisdiction, a 
State which denied the correctness of the Court’s deci
sion, failed to plead to the merits and maintained that a 
subsequent adverse judgment on the merits was invalid, 
would violate ité obligation under Article 94. It may be 
arguable that Respondent’s first submission ‘‘that the 
whole Mandate for South West Africa lapsed on the 
dissolution of the League of Nations”, was inconsistent 
with the Judgment of 21 December 1962, but this could 
be a matter of interpretation on which argument was 
justifiable.”16

Comments

In his dissenting opinion to the 1966 Judgment, Judge 
Jessup raised the question of compliance with the 1962 Judg
ment which, according to him, was final and binding 
under the provisions of Article 94(1) of the Charter. He 
refuted the argument that there was nothing to comply, 
since no part of the Judgment needed implementation. 
He pointed out the cases of Corfu Channel,17 United States 
Nationals in Morocco,18 and Northern Cameroons,19 which 
were final decisions and to which Article 94(1) applied, even 
though no action for implementation was required in any of 
them. According to him, it was the Respondent’s duty, in 
accordance with the provisions of the said Article, to conduct 
in accordance with, and not to assume a stand in conflict with, 
the 1962 findings of the Court.
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16 Ibid., p. 337.
17 I.C.J. Reports, 1949.
18 l.C.J. Reports, 1952.
19I.C.J. Reports, 1953.

0„ly the decisions, tot not the tensons for snch decisions, 

to be binding 

1966 Judgment 

Separate opinions

JUDGE MORELLÏ

“It is my view that a judgment on preliminary 
obiections particularly a judgment which, like the ju g- 
ment in question, dismisses the preliminary objections 
submitted by a party, is final and binding m the further 
nroceedings. Its binding effect is however confined to 
Sie questions decided, and these can relate only to the 
admissibility of the claim or the jurisdiction of t 

Court.
On the other hand, the Court’s reasoning in deciding 

a question submitted to it in the form of a preliminary 
objection is devoid of any binding effect. This limitation 
on the binding effect of the judgment applies to all the 
reasons for the decision, whatever their nature, whether of 
fact or of law, procedural or touching on the merits.

JUDGE VAN WYK
“Inasmuch as the voting in 1962 was eight to seven 

it follows that, apart from all other considerations, no 
statement not made with the approval of all the eight 
majority judges and not intended by all those judges to 
constitute a decision could have effect as a decision of e 

Court.”21
Dissenting opinions

JUDGE KORETSKY

“. . . It will be recalled that Article 56 of the Statute
" 20 South West Africa {Secondphase) Judgment, 1966, P- 59.

11 Ihid n . 71.



says : "The judgment shall state the reasons on which it is 
based (italics added). These words are evidence that the 
reasons have a binding force as an obligatory part of the 
judgment, and at the same time, they determine the 
character of the reasons which should have a binding 
force. They are reasons which substantiate the operative 
conclusion directly (“on which it is based”). They have 
sometimes been called "consideranda". These are reasons 
which play a role as the grounds of a given decision of the 
Court—a role such that if these grounds were changed or 
altered in such a way that this decision in its operative 
part would be left without grounds on which it was 
based, the decision would fall to the ground like a build
ing which has lost its foundation.”22

JUDGE JESSUP

“The Permanent Court . . . indicated that reasons 
which do not go beyond the operative part (dispositif ) are 
binding (Polish Postal Service in Danzig, P.C.I.J. Series 
B, No. 11, p. 29). But it is clear that not every reason 
or argument given by the Court in support of the decision 
is part of res judicata.”23

Comments

Judge Morelli, in his separate opinion to the 1966 Judg
ment “made a distinction between the dispositif and the reasons 
for the decision.”24 * He was of the view that even though a 
decision dismissing the preliminary objections is final and binding 
in further proceedings, none of the reasons (irrespective of their 
character) for the decision is binding. Judge van Wyk expressed 
the view' that no statement, not intended to constitute a decision 
in 1962 by all the eight majority judges, is binding.

56

22 South West Africa (second phase) Judgment, 1966, p. 241.
23 Ihid., p. 334.
24 Pointed out by Judge M. Hidayatullah of the Supreme Court of

India, in his book on The South West Africa Case, p. 44.
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On the other hand, Judge Koretsky and Judge Jessup, in 
their dissenting opinions, pointed out that even though every 
reason given in the judgment is not binding, the reasons upon 
which the Court bases its conclusions, and without which the 
decision would be left without any support, are binding. Judge 
Koretsky calls such reasons as “consideranda”. Judge Jessup 
also cited the opinion of Judge Anzilotti in Judgment No. 11, 
1927, P.C.I.J., Series A, No. 13, pp. 23-7, which ran as follows:

“When I say that only the term of a judgment (le 
dispositif de Tarret) are binding, I do not mean that only 
what is actually written in the operative part (dispostif ) 
constitutes the Court’s decision. On the contrary, it is 
certain that it is almost necessary to refer to the statement 
of reasons to understand clearly the operative part and 
above all to ascertain the causa petendi."

Judge Jessup also pointed out the case of Polish Postal 
Service in Danzig,-5 in which a similar view was expressed. 
This also seems to be the correct position.

8. A decision on preliminary objections is preclusive of a 
matter appertaining to merits

1966 Judgment

“. . . The essential point is that a decision on a 
preliminary objection can never be preclusive of a matter 
appertaining to the merits, whether or not it has in fact 
been dealt with in connection with the preliminary ob
jection. When preliminary objections are entered by the 
defendant party in a case, the proceedings on the merits 
are, by virtue of Article 62, paragraph 3, of the Court’s 
Rules, suspended. Thereafter, and until the proceedings 
on the merits are resumed, the preliminary objections 
having been rejected, there can be no decision finally

No. 11, p. 29.
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determining or pre-judging any issue of merits. It may 
occur that a judgment on a preliminary objection touches 
on a point of merits, but this it can do only in a provi
sional way, to the extent necessary for deciding the ques
tion raised by the preliminary objection. Any finding on 
the merits, therefore, ranks simply as part of motivation 
of the decision on the preliminary objection, and not as 
the object of that decision. It cannot rank as a final 
decision on the points of merits involved.”26

Separate opinion

JUDGE VAN WYK

“. . . a preliminary objection is not intended to, and is not 
capable of giving rise to a binding judgment on the 
issues of merits involved. ,”27

Dissenting opinions

JUDGE TANAKA

“...What was decided in a finding in the perliminary 
objection proceedings as a basis of jurisdiction, must 
not be prejudicial to the decision on the merits, 
therefore may not have binding force vis-a-vis the 
parties...”28

JUDGE JESSUP

“Paragraph 3 of Article 62 of the Rules of Court provides : 
“Upon receipt by the Registrar of a preliminary 
objection filed by a party, the proceedings on the 
merits shall be suspended...” On the basis of this 
provision it is argued that if the Court is delivering

26 South West Africa (Second phase) Judgment, 1966, p. 37.
27 Ibid., p. 69.
28 Ibid., p. 261.

judgment on a preliminary objection-whether to 
jurisdiction or to admissibility-touches on any matter 
which pertains or appertains to the merits, what it 
says is just obiter dicta. This argument is based on 
a misconception of the Rule, as its history reveals. 
It was in the revision of the Rules in 1936 that there 
was inserted the provision that “proceedings on the 
merits shall be suspended.” Before that, the Rules 
contained no such provision. The discussion of the 
matter in the Court shows that the entire concern was 
focussed on the problem of the time-limits which the 
Court would already have fixed for the main proceed
ings. ”39

And

“It is perfectly clear that the provision of the Rule in 
question was purely a matter of administrative proce
dure having to do with the setting of time-limits 
and was not conceived to have the substantive 
implications now sought to be attributed to it. The 
Court’s Judgment today pressed the new theory 
further than it has been pressed before; it is now 
pressed too far and the historical origin of the Rule 
must be recalled.”29 30

JUDGE MBANEFO

“.. .The fact that the proceedings were so suspended did 
not and could not in my view affect the binding force 
of the 1962 Judgment (which has not been challenged) 
on the issues raised in the submissions and decided 
by the Court.”31

29 South West Africa (Second phase) Judgment, p. 334.
30 Ibid.
31 Ibid. p. 494.
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And

n my separate opinion on the preliminary objections 
1 sa^ l^a[ a 8reat cleal of the argument on the first 
three preliminary objections in the Judgment went to 
the merits of the case. But the fact that it was so 
did not detract from the effect of the Judgment of 
the Court on the issues decided. It only meant that 
whatever the Court found in that phase of the 
proceedings should not prejudice its findings 
subsequently on any issue relevant to the merits ..”32

Comments

In its 1966 Judgment, the Court expressed the view that 
a decision on a preliminary objection cannot be regarded to be 
binding m respect of a matter appertaining to the merits 
inasmuch as in pursuance of the provisions of Article 62 (3) of 
Court’s Rules, the proceedings on the merits remain suspended 
As such, no issue of merits can be said to have been decided 
by the 1962 Judgment. Judge van Wyk, in his separate opinion 
agreed with this view and pointed out that there was actually 
an order, dated 5th December 1961, suspending the proceedings 
on the merits under the provisions of Article 62 (3) of the Court’s 
Rules. He also quoted the decisions in Mavrommatis Palestine 
Concessions Case33 and Polish Upper Silesia Case31 where the 
aforesaid view was expressed as follows:

‘...the Court cannot...in anyway prejudice its future 
decision on merits.”

And

“Even if this enquiry involves touching upon subjects 
belonging to thc merits of the case nothing which the

32 South West Africa (second phase) Judgment 1966 p. 496
33 P.C.I.J., Series A, No. 2. p. 13.
34 P.C.I.J., Scries A, No. 6, p. 15.

Court says in the present Judgment can be regarded 
as restricting its entire freedom to estimate the value 
of any arrangements by either side on the same 
subject during the proceedings on the merits.”

Judge Tanaka, in his dissenting opinion, seems to agree 
with this view.

On the other hand, Judge Jessup, in his dissenting opinion, 
traced the history of insertion of the provision “proceedings on 
the merits shall be suspended” in Article 62 (3) of the Court’s 
Rules, and pointed out that the said provision referred to the 
suspension of “the obligation of the parties to file a particular 
written Memorial” within a stated time. This was a rule of 
admininistrative procedure which gave effect to the principle 
in excipiendo reus fit actor (the defendant by his plea may make 
himself a plaintiff). He criticised the Court for drawing subs
tantive implications from the Rule and making it a basis for a 
new theory as regards the binding effect of the decisions, while 
ignoring the historical origin of the Rule. According to Judge 
Jessup, the binding effect of a decision is not effected in any 
manner by Article 62 (3) of the Court’s Rules. Judge Mbanefo, 
in his dissenting opinion, agreed with this view, subject to the 
qualification that a finding on any matter of merits is not pre
judiced by a decision on preliminary objection in the first phase 
of the case. This also seems to be the correct view.

9. Distinction between a preliminary objection and a matter of
antecedent character

1966 Judgment

“The Parties having dealt with all the elements involved, 
it becomes the Court’s duty to begin by considering 
those questions which had such a (i.e. antecedent)

35 Pointed out by Judge M. Hidayatullah of the Supreme Court of 
India, in his book on the South West Africa Case, p. 55.
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character that a decision respecting any of them might 
render unnecessary an enquiry into other aspects of 
the matter....”3®

And

..there was one matter that appertained to the merits of 
the case but which had an antecedent character, 
namely the question of Applicants’ standing in the 
present phase of the proceedings,—not that is to say 
of their standing before the Court itself, which was 
the subject of the Court’s decision in 1962, but the 
question, as a matter of merits of the case, of their 
legal right or interest regarding the subject-matter of 
of their claim, as set out in their final submissions.”36 37

Separate opinion

JUDGE MORELLI

“It must be observed that as between the various ques
tions all of which concern the merits, there is no strict 
order of logic, the order to be followed in any par
ticular case in dealing with the various questions of 
merits is dictated by reasons of what might be called 
economy, which counsel the use of the simplest means 
of reaching the decision.. ”38

Comments

As pointed out before, the jurisdictional questions involved 
in a case are inquired into and determined in the first phase 
of the case. Preliminary objections also are inquired into and 
determined by the Court in the first phase of the case, except for 
such of them as are joined to the merits of the case. On the

36 South West Africa (Secondphase) Judgment, 1966 p. 18.
37 Ibid.
38 Ibid. p. 65.
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39 In his book on The South Opinion
40 International Status of South West j

I.C.J. Report 1950, p. 143.
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And (by twelve votes to two)

“...the Union of South Africa continues to have the 
international obligations stated in Article 22 of the 
Covenant of the League of Nations and in the 
Mandate for South West Africa...and the reference 
to the Permanent Court of International Justice is 
replaced by a reference to the International Court of 
Justice, in accordance with Article 7 of the Mandate 
and Article 37 of the Statute of the Court.”11

1962 Judgment

“The Court concludes that Article 7 of the Mandate is a 
treaty or convention still in force within the meaning 
of Article 37 of the Statute of the Court. . ”12

1966 Judgment

“..its 1962 decision on the question of competence was 
equally given without prejudice to that of the 
survival of the Mandate, which is a question apper
taining to the merits of the case. It was not in 
issue in 1962, except in the sense that survival had to 
be assumed for the purpose of determining the purely 
jurisdictional issue which was all that was then 
before the Court.. ,”13

Separate opinion

JUDGE VAN WYK

“While it is true that the Court remarked in the course of 
its judgment that “the Mandate as a whole is still in 
force”, this remark could not possibly have been 
intended to constitute a decision of any of the issues

41 Ibid.
42 South West Africa Cases, Preliminary Objections, Judgment of 21 

December 1962 :1.C.J. Reports 1962, p. 347.
43 South West Africa (second phase) Judgment, 1966, p. 19.

embraced by the Submission No. 1 or 2 or any other 
part of the merits. The preliminary objections were 
argued on the assumption that the Mandate was still 
in force, and even a preliminary finding on this matter 
was therefore not necessary.’-11

Dissenting opinions

JUDGE TANAKA
“At the preliminary objection stage the question of the 

survival of the Mandate was examined. But this 
examination was made from the viewpoint of Article 
7, paragraph 2, of the Mandate and Article 37 of the 
Statute, i.e., mainly from the angle of the jurisdiction 
of the Court and more thorough and exhaustive 
investigations and arguments might be expected at the 
merits stage. Therefore, the Court’s reasoning underly
ing its finding in the 1962 Judgment does not 
prohibit or make superfluous de now arguments 
on the question of the survival or otherwise of the 
Mandate after the dissolution of the League.. 40

JUDGE JESSUP

“.. .the Court’s present Judgment does not decide that the 
Mandate or Article 7 thereof has lapsed and the 
authority of the Court’s prior utterances on that 
subject remain unimpaired.’ 16

Comments
Both in its 1950 Advisory Opinion and its 1962 Judgment 

the Court held that the Mandate as a whole, including Article 7
(2) thereof, survived the dissolution of the League of Nations 
and was still in force. However, in 1966 the Court expressed 
the view that at the time of its 1962 Judgment the Court had 
merely assumed survival of the Mandate purely for the purpose 44 45 46

44 Ibid., p. 72.
45 Ibid., p. 261.
46 Ibid,, p. 3i8.



of determining the jurisdiction and did not, at that time, dispose 
of the issue finally. “For the purpose of that question the 
existence of the Mandate was assumed but not conceded." 17 
Judge van Wyk, in his separate opinion, agreed with this view. 
Judge Tanaka, in his dissenting opinion, does not say that the 
survival of Mandate was “assumed’’ by the Court in 1962. 
According to him the question of survival was examined (not 
“assumed’’) mainly from the viewpoint of the Court’s jurisdiction 
and as such de novo arguments on the said question may be 
entertained in the second phase of the case for the purposes of a 
thorough and exhaustive examination thereof.

It may be pointed out here that in 1962 the Court held 
that the Mandate was a “treaty or convention in force” within 
the meaning of Article 37 of the Statute of the Court, and did 
not, 'at that time, join the issue of survival of the Mandate to 
the merits of the case. Moreover, in its 1962 Judgment 
the Court nowhere said that it had assumed the survival 
of the Mandate, but specifically dealt with, and disposed 
of, the issue. Since, as pointed out by Judge Jessup, the 1966 
Judgment did not decide against survival of the Mandate or 
Article 7 thereof, the aforesaid decision of 1962 on the issue 
remains binding.

88. Distinction between the question of Applicants’ interest 
and the question of the Court’s jurisdiction
1962 Judgment

“...the manifest scope and purport of the provisions of this 
Article (Article 7 of the Mandate) indicate that the 
Members of the League were understood to have a 
legal right or interest in the observance by the 
Mandatory of Fits obligations both towards the 
inhabitants of the Mandated Territory, and towards 
the League of Nations and its Members.”47 48

47 Pointed out by Judge M. Hidayatullah of the Supreme Court of 
India in his book on The South West Africa Case, p. 38.

48 South West Africa Cases, Preliminary Objections, Judgment of 21
December 1962 : I.C.J. Reports, 1962, p. 343.

1966 Judgment
“ .The faculty of invoking a jurisdictional clause depends 

upon what tests or conditions of the right to do so 
are laid down by the clause itself...all that the 
applicants had to do in order to bring themselves 
under this clause and establish their capacity to invoke 
it, was to show (a) ratione personae, that they were 
members of the League. .. and (b) ratione materiae, 
that the dispute did relate to the interpretation 
or application of one or more provisions of the 
Mandate. If the Court considered that these require
ments were satisfied, it could assume jurisdiction to 
hear and determine the merits without going into the 
question of the Applicants’ legal right or interest 
relative to the subject-matter of their claim ; for the 
jurisdictional clause did not, according to its terms, 
require them to establish the existence of such a right 
or interest for the purpose of founding the competence 
of the Court.”49

And
“...It is a universal and necessary, but yet almost 

elementary principle of procedural law that a 
distinction has to be made between, on the one hand, 
the right to activate a Court and the right of the 
Court to examine the mérité of the claim,—and, on 
the other, the plaintiff party’s legal right in respect 
of the subject-matter of that which it claims, which 
would have to be established to the satisfaction of 
the Court.”60

Separate opinion
JUDGE MORELLI

“An analysis of that part of the 1962 Judgment which
49 South West Africa (Second phase) Judgment, I.C.J, Reports, 

1966. pp. 37-38.
50 Ibid., p. 39.



51 South West Africa {second phase) Judgment, I.C.J. Reports, 1966,

relates to the third preliminary objection leads to the 
conclusion that the decision represented by the 
dismissal of that preliminary objection amounts solely 
to a finding that the dispute submitted to the Court, 
held by the Judgment to exist, was a dispute, within 
the meaning of Article 7 of the Mandate.. .this decision 
does not give such action the quite universal character
ization according to which it could be utilised 
without the need for the applicant to rely on a 
substantive right of its own.”51

Dissenting opinions
JUDGE WELLINGTON KOO

“It will also be recalled that the possession of this legal 
right is the basis of the Court’s finding in the 1962 
Judgment that the dispute is one envisaged within the 
purport of Article 7, to establish its jurisdiction. . ”52

JUDGE KORETSKY
“.. .If one wants to differentiate in these cases between a 

right to invoke the jurisdiction of the Court and the 
substantive right (which underlies the claims) it is 
practically impossible to do so as in these cases the 
substantive right of the applicants, their legal right or 
interest, in the subject-matter of the claims, one may 
say, coincides with their right to sumbit to the „Court 
their dispute relating to the interpretation or the 
application of the provision...”53

JUDGE JESSUP
“The Court (in 1962, p. 344) expressly decided that the 

objection (the third preliminary objection) must be 
dismissed because there was a dispute within the

And
“.. .The question of Applicants’ interest was treated by the 

Parties and by this Court in 1962 as an element of the 
issue of the capacity of the Applicants to invoke the 
compromissory clause in respect ot the present 
dispute. .”57

54 South West Africa {Secondphase) Judgment, I. C. J. Reports, 1966, 
P. 336.

55 Ibid., p. 3S2.
56 Ibid., p. 484.
57 Ibid., p. 491.

meaning of Article 7. This decision that the dispute 
could concern “the well-being and development of the 
inhabitants" and need not include material interests 
of the Applicants, is res judicata.'’™

And

“The (1966) Judgment of the Court rests upon the 
assertion that even though—as the Court decided 
in 1962—the Applicants had locus standi to institute 
the actions in this case, this does not mean that they 
have the legal interest which would entitle them to a 
judgment on the merits. No authority is produced in 
support of this assertion which suggests a procedure 
of utter futility. .”35

JUDGE MBANEFO

“.. .when thc Court has found that the dispute in the pre
sent cases is within the orbit of the compromissory 
clause, Article 7 (2) of the Mandate, as it did in 1962 
Judgment on the preliminary objections, the Applicants 
do not have to show again in order to succeed that 
they have individual legal interests, in the subject- 
matter of the dispute unless their claims are founded 
on damage or prejudice to such interests. .”56
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Comments

In its 1962 Judgment, the Court treated the question of 
Applicants’ interest as being covered by the provisions of Article 
7, paragraph 2, of the Mandate for South West Africa. On the 
other hand, in its 1966 Judgment, the Court made a distinction 
between the question of its jurisdiction under Article 7 (2) and 
the question of Applicants’ interest, and held that in 1962 only 
the question of the Court’s jurisdiction and not that of the 
Applicants’ interest, was disposed of. By making the,said distinc
tion the Court was trying to tell the Applicants : Alright, we 
agree that we have jurisdiction over the subject-matter of your 
claims under the provisions of Article 7 (2) of the Mandate, but 
the question before the Court is also whether you have a legal 
right or interest or ‘locus standi’ in respect of the matter of 
your claim. Such legal right or interest of yours you will have 
to establish separately from the question of our jurisdiction over 
the subject-matter of your claims. The Court expressed the view 
that in 1962 it considered only the question of its jurisdiction and 
the Applicants proved only two things. ..(1) that they were the 
ratione personae and (2) that there was ratione materiae. The 
question of Applicants’ interest was not considered at that time, 
since the same was not then regarded to be necessary for deciding 
upon the Court’s jurisdiction. Judge Morelli, in his separate 
opinion, supported the aforesaid view. “He did not read the 
discussion on the third preliminary objection (overruled in 1962) 
as a decision on the right of the Applicants to commence the 
action. All that the Court found was a dispute and that required 
by implication that there should be a conflict of interests.”5®

Judge Wellington Koo, Judge Koretsky, Judge Jessup 
and Judge Mbanefo, in their dissenting opinions, criticised the 
distinction between the question of Applicants’ interest and the 
question of the Court’s jurisdiction being without any legal 58

58 Pointed out by Justice M. Hidayatullah of the Supreme Court of 
The South West Africa Case, p. 44

foundation. (Judge Koretsky also pointed out that i 
practically impossible to make such a distinction)
V . . • action

it IS
They

expressed the view that the question of Applicants’ interest
was a part, and included within the purport, of the right to 
invoke the Court’s jurisdiction under Article 7(2) of the 
Mandate. Since the latter question was disposed of by the 
Court in 1962 while dismissing the third preliminary objection, 
the former question was also disposed of thereby.

The aforesaid distinction provided the foundation upon 
which the Court claimed a right to consider the question of 
Applicants’ intererest in the second phase of proceedings, 
inasmuch as it held that, whereas the existence of dispute within 
Article 7(2) of the Mandate was a jurisdictional question, the 
question of Applicants’ interest was a matter appertaining to 
merits. If it is said that the distinction has no legal validity, 
it would have to be conceded that the question of Applicants 
interest was disposed of by the Court in 1962 at the time of its 
dismissing the third preliminary objection.

12. Whether the Court in 1962 decided the question of its juris
diction or the question of admissibility of the claims?

1962 Judgment

Dissenting opinion

JUDGE MORELLI

“The question of terminology is of only secondary 
importance. It will be sufficient to observe that if the 
term is used in the very wide sense to which I have just 
referred, it must be recognised at thc outset that among 
the conditions for admissibility there are others than 
those relating to jurisdiction. But what is above all of 
interest here is the fact that among these latter conditions 
there are some which must be considered before the 
question of jurisdiction is considered. One of these.



for example, is the condition of validity of the application, 
because a Court which is not validly seized cannot 
adjudicate even on its jurisdiction. Another such is the 
condition of the existence of a dispute, since it is only 
with relation to a genuinely existing dispute that it is 
possible to decide whether such a dispute is subject or not 
to the jurisdiction of the Court to which it has been 
referred.”69

1966 Judgment

“. . . The Court in 1962 did not think that any 
question of the admissibility of the claim, and distinct 
from that of its own jurisdiction arose, or that the 
Respondent had put forward any plea of inadmissibility as 
such: nor had it,—for in arguing that the dispute was 
not of the kind contemplated by the jurisdictional clause 
of the Mandate, the purpose of the Respondent was to 
show that the case was not covered by that clause, and 
that it did not in consequence fall within the scope of the 
competence conferred on the Court by that provision.

“If therefore any question of admissibility were involved, 
it would fall to be decided now, as occurred in the merits 
phase of the Nottebohm case (I.C.J. Reports, 1955, 
p. 4). .60

Dissenting opinions

JUDGE JESSUP

The Judgment of the Court today concludes that all 
of these objections are to be considered as objections to 
the jurisdiction. As explained in the 1962 Judgment and 
as emphasised in the dissenting opinion of Judge Morelli, 
they include objections to the admissibility of the claim.

59 South West Africa Cases, Preliminary Objections, Judgment of 21 
December 1962: I.C.J. Reports, 1962, p. 574.

60 South West Africa (Second phase) Judgment, 1966, pp. 22-43.

The distinction is well established in the jurisprudence of

the Court.”61 62
JUDGE MBANEFO

-The Court in the present Judgment, although it says
that the question of Applicants’ legal interest is an issue on
the merits, deals with it in the context of the scope and
applicability of Article 7 (2)-an approach which relates
more to admissibility than to the meiits.

Comments
As explained by Judge Morelli, in his dissenting opinion 

to the 1962 Judgment, the conditions of admissibility of a 
claim include, apart from the condition of existence of the Court s 
jurisdiction in the case, certain other conditions, such as the 
condition of validity of the claim and the condition of existence 
of a dispute. In its 1966 Judgment, the Court was of the 
view that, in 1962, it dealt with only the question of its 
jurisdiction and not with the whole question of admissibility of 
the claims of Applicants. As such, the latter question was left 
to be dealt with by the Court in the second phase of the case.

On the other hand, Judge Jessup was of the view that the 
Court in 1962 dealt with and disposed of thc question of
admissibility of Applicants’claims at the time of its dismissing 
the preliminary objection since the preliminary objection then 
before the Court included objections to the admissibility of 
the claim. Judge Mbanefo expressed the view that, since the 
Court has dealt with the question of Applicants’ interest m e 
context of Article 7 (2) of the Mandate, the question relates 
more to admissibility of the claim (which was dealt with and 
disposed of by the Court in 1962 while dismissing the third 
preliminary objection) than to the merits of the case (to be 
dealt with by the Court in the second phase).

61 South West Africa (Secondphase) Judgment, 1966, pp. 42-43.

62 Ibid. p. 336.
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A careful examination of the 1962 Judgment reveals that 
the question of Applicants’ interest was dealt with by the Court 
while looking into, and dismissing, the third preliminary objection. 
Such examination also reveals that the Court, in 1962, dealt 
with the whole question of admissibility of claim, and not the 
question of its jurisdiction alone.

13. Whether thc question of Applicants’ interest was disposed 
of in 1962

1962 Judgment
‘■For the manifest scope and purport of the provisions of 
this Article indicate that the Members of the League were 
understood to have a legal right or interest in the observance 
by the Mandatory of its obligations both towards the 
inhabitants of the Mandated Territory, and towards the 
League of Nations and its Members.”63

And 

“The reason of the
1962 Judgment relating to a legal rig

w-rœs'JüS'-EÊCourt’s decision to dis ^ what waS then decided
submitted by the Respon ■ is finally not provi-
with the reason on which it cannot
sionally decided. And I repeat tha these ^ 
be reversed in the way chosen by the Cour .

JUDGE PADILLA NERVO

T iA hpfore - with this finding of the 
“1 disagree - as I said .ustified. This point was
Court which, mmy opmi . present stage, the
"0t ‘7,llê toi righTor interest ot the Applicants was 
TadHecid'd by this Court - expressly or by implicate 

. in its 1962 Judgment.”61

1966 Judgment

Separate opinion

JUDGE MORELLI

“... There is nothing in the (1962) Judgment to the 
effect that to establish whether the claim is well-founded 
it is not necessary to ascertain whether it is based on 
rights pertaining to the Applicants.”64

Dissenting opinions
JUDGE KORETSKY

“So the question of the Applicants’ interest in their claims 
was decided as, one might say, should have been decided, 
by the Court in 1962 ... ,”65

63 South West Africa Cases, Preliminary Objections, Judgment of 
21 December 1962, 1. C. J. Reports 1962, p. 343.

64 South West Africa (Second phase) Judgment, 1966, p. 60.
65 Ibid., p. 239.

And

of Nations in the conduct ot : ht to invoke
by ,hc Court in holding that they tad the right w
the compromissory clause against the Mandate y.

Comments
re i™k back at the excerpts included in, and the
If we look back we discover two

comments under, the preceding i em Ju(J 0j the Court. The 
different lines of reasoning among 1962> the Court deter-
dissenting Judges were o t e vl^ j 0fthe claim, and not 
mined the whole question ^'concurring Judges,

-thrrr"--——*

67 Ibid., p.452.
68 Ibid., p.471.
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Assenting Judges, however, poit tL 'SP°SC<1 °f in l962'The
etween the question of the Court’s ' °r> t,lat anJ distinction

f«* interesMs 1^ gestion
'« foundation; ,*l si«, “ ala° without a„y
whole question of admissibility If a’e 1 dlsposed of the 
Appi,cants’ interest was also disposed of ^’“f ^

The excerpts from the 1 qai t a
nt item *h„„ 1962 Judgmentpresent item dearly that the cTfT' qUOted Under ^

égal right or interest in the claim w’^ the question of
either in the question of ApZn ^l *** diSt™“°" 
Jurisdiction or in the questions If ^ and the Court
the Court’s jurisdiction a missiblhty of the claim and

The dissenting Judges to the lQfifi r, a me of reasoning, while pointing out th *8meat folIowed this 
disposed of as a ground for the Court’s H - ° qUestion W£»s 

third preliminary objection. However th dlSmissinS tbe
concurring Judges, in 1966, pointed out’ that^ ^ Wdl aS the
Court m 1562 on the questL a e not 1 'any/ndingS °f the
Phase was the proper phase for deal; dmg (and the merits
another reason, viz that th„ "ê Wlth the questiou) for“ " matter appertaining to Lrits^Th °.f Applicants’ interest 

the other hand, regarded L qUe ln J * Jud^s, on
one on which the 1962 Judgment wouldhJ ",SdictionaI 'question,

1966 Judgment Pertaining to merits

The present Judgment is based
on the view that the

question of what rights as separate members of thc 
League the Applicants had relating to the performance of 
the Mandate, is a question appertaining to the merits of 
the claims .. .”69

And

“Hence, whatever observations the Court may have 
made on that matter, it remained for the Applicants, on 
the merits, to establish that they had this right or interest 
in the carrying out of the provisions which they invoked, 
such as to entitle them to the pronouncements and declara
tions they were seeking from the Court. Since decisions 
of an interlocutory character cannot prejudge questions 
of merits, there can be no contradiction between a deci
sion allowing that Applicants had the capacity to invoke 
the jurisdictional clause—this being the only question 
which, so far as this point goes, the Court was then called 
upon to decide, or could decide,—and a decision that the 
Applicants have not established the legal basis of their 
claim on the merits.”70

Separate opinions

JUDGE MORELLI

“This is a question which belongs entirely to the 
merits and one therefore which could not in any way be 
prejudged by the 1962 Judgment.”71

JUDGE VAN WYK

“As already stated the 1962 Judgment could not 
decide any issue forming part of the merits.. .”72

69 South West Africa (Second phase) Judgment, 1966, p. 42.
70 Ibid., p. 38.
71 Ibid., p. 64.
72 Ibid., p. 69.
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Dissenting opinions

JUDGE KORETSKY

■ion aquM.
considered as a jurisdietf ™ na,l0naUlaw systems is

'-w system as a groj/for” ‘"faX “"he FrenCh 
procedure." ”f3 - n “e n°n-rece\ioir de

And

- 'hequesfa 
question at that time ft HM , .Court dec,tied thts
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interest in the subject-matter of th»', Appllcants’ Both Parties dealt 1 of the” claims was evident.

complete manner.. To join the ,n 3 suffic>ently
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r^.n8 new, ase^^“— -vent
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Applicants’ interest „as considered tl ‘“’’“’“I0"01' ,he 
plane.”74 on a Jurisdictional

JUDGE TANAKA

* «-
related to the nature of

1966, P.239.

79

Court by the Applicants, namely to the question 
existence of their legal right or interest. This matter again, 
at this stage of the proceedings, has been taken up by the 
Court and examined, but from the viewpoint of the 
merits... “The result is that the Applicants’ claims are de
clared to be rejected on the ground of the lack of any 

right or interest appertaining to them in the subject- 
matter of the present claims and that the 1962 Judgment 
is substantively overruled concerning its decision on the 
third preliminary objection.”75 76

JUDGE MBANEFO

. The need to establish a substantive right or 
interest in the merits phase of the case will, in the 

circumstances of the present case, arise only if, as a 
matter of evidence, it is necessary to prove any item of 
the Applicants’ claims. That is not the case here where 
the Applicants have claimed no damages and where their 
request is for a declaratory judgment.”76

And

. The question of Applicants’ legal interest was 
raised as an issue of jurisdiction, the submission being 
that the dispute was one in which neither the national 
interest of the Applicants, nor that of their own nationals 
was prejudiced, and consequently, that it was not covered 
by the compromissory clause of Article 7(2) of the 
Mandate. The Court and Parties regarded it, as in truth 
it was, as an issue of jurisdiction and treated it as such."

Comments

The Court, in 1966, treated the question of Applicants

75 South West Africa (Second phase) Judgment, 1966 p, 250.
76 Ibid., p. 490.
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1966 Judgment
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An Appraisal”,

Applicants had any

78 In his article on “The South West Africa^ Case . 
See International Organisation, Winter 196,. P. 7.
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interest as a matter appertaining to merits and held that the 
1962 Judgment could not, as such, have prejudged thc ques
tion. It also said that there was no contradiction between the 
1962 Judgment, which only decided “that the Applicants had 
the capacity to invoke the jurisdictional clause” and the 1966 
Judgment which, as a matter of merits, required the Applicants 
to establish their legal right or interest in the subject-matter of 
their claims and found that they had not established the same. 
Judge Morelli and Judge van Wyk, in their separate opinions, 
also said that the question of Applicants’ interest, which is a 
matter of merits, could not have been disposed of by the 1962 
Judgment.

However, Judge Koretsky, Judge Tanaka, and Judge 
Mbanefo, in their dissenting opinions questioned the very treat
ment by the Court of the question of Applicants’ interest as a 
matter appertaining to merits. Judge Koretsky pointed out 
that even in national law systems the said question is regarded 
to be a jurisdictional question; that in 1962 the question was 
raised by the Respondent and decided by the Court; that the 
Court did not think it necessary to join it to the merits of the 
case; and that even the 1962 dissenting Judges—President 
Winiarski, Sir Percy Spender, Sir Gerald Fitzmaurice, Judge ad 
hoc van Wyk—treated the question on a jurisdictional 
plane. Judge Tanaka pointed out that the question of 
Applicants’ interest was considered by the Court in 1962, 
while examining the third preliminary objection and was 
disposed of while the latter was dismissed; and that the 
Court’s treatment of the said question in 1966 as a matter 
of merit had resulted in a substantial overruling of the 
1962 decision on the third preliminary objection. Judge 
Mbanefo pointed out that the question of Applicants’ 
interest cannot be treated as a matter appertaining to merits, 
inasmuch as it is not necessary to prove any issue of the 
Applicants' claim as a matter of evidence, and as the Applicants 
have not claimed any damages and are asking only for a 
declaratory remedy. He also poined out that in 1962 the said
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matter of their claims,—a denial which, at this stage 
of the case, clearly cannot have been intended merely 
as an argument against the applicability of the juris
dictional clause of the Mandate. In its final submis
sion the Respondent asks the Court, upon the basis, 
inter alia of “the statements of fact and law as set forth 
in (its) pleadings and the oral proceedings”, to make 
no declaration as claimed by the Applicants in their 
final submissions.’’79 *

Separate opinion

JUDGE VAN WYK

In the Counter-Memorial, the Rejoinder and the oral 
proceedings, the Respondent disputed not only the 
Applicants’ legal right or interest in respect of the 
specific submissions referred to above, but did so also in 
regard to the claim generally. In the final submissions 
the Respondent expressly claimed that upon the basis 
of the statements of fact and law set forth in the 
pleadings and oral proceedings the Applicants’ sub
missions should be adjudged and declared unfound
ed, and that no declaration be made as claimed by 
the Applicants. In these circumstances, no reason
able person could have been unaware of what the 
submissions were intended to convey.”8U

And

‘The question of Applicants’ legal right or interest in the 
claim not only arises generally—as happens at the 
merits stage of every case of this kind -but actually 
constitutes an important sub-issue for several specific 
submissions of the Applicants. The issue raised in

79 South West Africa (second phase) Judgment 1966, p. 19.
SO Ibid., p. 69,
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their submission No. 1 is whether the Mandate is 
still in force, and one of the questions bearing on 
this is the legal effect of Article 7 (2). particularly 
whether it conferred any substantive legal rights or 
interests on members of the League, (e.g. Counter 
Memorials, Book II, Chap. V, Part 3). Another issue 
included in the merits (by Applicants' Submissions 
Nos. 3 and 4) is on what basis, if any, Article 2(2) 
of the Mandate was intended to be justiciable, and 
here again the aforesaid question arises.”81

Dissenting opinions

JUDGE JESSUP

The judgment bases itself on a reason not advanced in 
the final submissions of the Respondent, namely on 
Applicants’ lack of “any legal right or interest in 
the subject-matter of the present claims.”82

JUDGE MBANEFO

‘No issue was raised in the final submissions of the Parties 
in the present phase of the proceedings regarding the 
non-existence of a legal interest appertaining to the 
Applicants in the subject-matter of the dispute. The 
Applicants in their oral arguments regarded the 
issue of legal interest as settled by the 1962 Judg
ment on the preliminary objections. The respondent 
referred to it in Book II of the Counter-Memoiial, 
Chapter V, Part B, only in connection with the scope 
and purpose of the compromissory clause and in the 
context of the lapse of the Mandate as a whole. ..Like
wise in their final submissions the Respondent raised

81 South West Africa (secondphase) Judgment. 1966, p, 68.
82 Ibid., p. 326.



no issue as to lack of substantive rights or legal 
interest of the Applicants in the subject-matter of the 
claims . The parties placed before the Court in their 
final submissions the basic points of difference... the 
real issues- between them for decision..." 83

Comments

It may be recalled that, in the Counter-Memorial and 
Rejoinder submitted by the Respondent before the Court, 
the Respondent prayed “that it may please the Court to 
adjudge and declare that the submissions of the Governments 
of the Ethiopia and Liberia as recorded in the Memorials 
and as reaffirmed in reply, are unfounded, and that no 
declaration be made as claimed by them”, (quoted from the 
Rejoinder). This was also prayed by the Respondent in its oral 
submissions at the hearing of 5 November 1965. On the basis of 
these prayers, the Court in 1966 expressd the view that 
the question of the Applicants’ interest was raised by the 
Respondent in the second phase of the proceedings. Judge van 
Wyk expressed the view that the Respondent thereby, “disputed 
not only the Applicants’ legal right or interest in respect of the 
specific submissions ... but did so also in regard to the claim 
generally.”

On the other hand, Judge Jessup and Judge Mbanefo, in 
their dissenting opinions, denied that the Respondent raised any 
question of the Applicants’ interest in its above-mentioned 
prayer. Judge Jessup criticised the Court for basing the Judge
ment “on a reason not advanced in the final submissions of the 
Respondent.” Judge Mbanefo pointed out that the Respondent 
referred to the question “in Book II of the Counter-Memorial, 
Chapter V. Part B, only in connection with the scope and 
purpose of the compromissory clause and in the context of the 
lapse of the Mandate as a whole” and did not raise the same in 
its final submissions. Thus, it can hardly be said that the

S3 Snulh WoKt A f /Qf\f\ nn

Respondent specifically raised, or intended to raise, the question 
of Applicants’ interest in its final submissions during the second 
phase of the proceedings. The above-noted prayer of the 
Respondent cannot be said to be raising the question of Appli
cants’ interest by any interpretation.

Judge van Wyk, in his separate opinion, also expressed 
the view that the question of Applicants’ interest “constitutes 
an important sub-issue for several specific submissions of the 
Applicants.” In support he pointed out submission Nos. 1, 3 
and 4 by the Applicants. An examination of these submissions 
reveals that the issue cannot be said to have been raised in them, 
either specifically or by implication. In this regard, Judge 
Mbanefo pointed out, in his dissenting opinion that the “Appli
cants in their oral argument regarded the issue of legal interest 
as settled by the 1962 Judgment on the preliminary 
objections.”

In the circumstances, it is not legally sound to say that 
the question had been raised in the final submissions of either 
or both the parties. In 1966 the Court and some of the concurr
ing Judges also asserted that the Court can deal with the said 
question, even in case the same is not raised by any of the 
parties in their submissions. This aspect of the matter has been 
examined in the next item, viz. item 16 of this Chapter.

16. Can the Court raise the question of Applicants’ interest on its 
own motion, and deal with the same in the merits phase of 
the proceedings ?
1966 Judgment

Separate opinions

JUDGE MORELLI

“It follows that if, contrary to the actual terms of the 
Applications, it were found that in this case the claims had 
been submitted without reference to any right of the



Applicants, the Court ought, rather than rejecting the claim 
on the merits, to have found that it had lacked jurisdic
tion. This would have been possible even in the merits 
phase of the proceedings, since it is a question which, 
although relating to the jurisdiction of the Court, was 
not examined in the Judgment on the preliminary objec
tions.”34

“Although we do not deny the power of the Court 
to re-examine jurisdictional and other preliminary matters 
at any stage of proceedings proprio motu, we consider 
that there are not sufficient reasons to overrule on this 
point the 1962 Judgment and that the Court should pro
ceed to decide the questions of the “ultimate merits which 
have arisen from the Applicants’ final submissions.”37

JUDGE VAN WYK JUDGE MBANEFO

“There is no substance in the contention that the Court 
is precluded from considering whether the Applicants have 
a legal right or interest in the claim merely because the 
issue was not specifically raised in the Respondents’ sub
missions. Even if Respondent did not raise that question, 
the Court would nonetheless be bound to determine whether 
the Applicants have a legal right or interest in the Claim 
before considering the ultimate merits. . . ,”8S

Dissenting opinions

JUDGE KORETSKY

*’• • • ■ The Court itself has now raised the question 
which was resolved in 1962 and has thereby reverted from 
the stage of merits to the stage of jurisdiction. . . ,”3«

JUDGE TANAKA

“The result is that the Applicants' claims are declared to be 
rejected on the ground of the lack of any legal right or inter
est appertaining to them in the subject-matter of the pre
sent claims and the 1962 Judgment is substantially over
ruled concerning its decision on the third preliminary 
objection.

84 South Weal Africa (secondphase) Judgment, 1966, p. 64.
Ibid., pp. 68-69.
Ibid., p. 240.

“. . . . That being so the question might well be asked 
whether it is open to the Court, of its own motion, to raise 
as a point for decision on the merits an issue not raised 
by the Parties in their final submissions. No reason has 
been given by the Court in its Judgment for adopting such 
a course. This is particularly important since the question 
of Applicants’ legal interest is not an issue for decision 
upon the evidence required in support of any of the 
claims in the Applicants’ final submissions. . . ,”38

Comments

Judge Morelli. in his separate opinion, stressed that even 
in the merits phase of the proceedings, the Court could look 
into a jurisdictional question which was not examined by it in 
the preliminary phase. Dissenting Judge Tanaka agreed with this 
by saying that the Court had the power “to re-examine jurisdic
tional and other preliminary matters at any stage of proceedings 
proprio motu." However, he pointed out that the question 
of Applicants’ interest had been dealt with by the Court in 
1962 while deciding upon the preliminary objection and 
that the 1966 Judgment on the point overrules the 1962 Judg
ment, for which ‘‘there are not sufficient reasons.” Judge van 
Wyk stressed the right and obligation of the Court to look 
into the question before considering the ultimate merits, even 87 88

87 South \Vest Africa (second phase) Judgment, 1966, p. 250.
88 Ibid., p. 494.



if the Respondent did not raise the same. What is material in 
this regard is that the Court should determine the question before 
dealing with the merits. However, where it has already dis
posed of the question in the preliminary phase (refer to comm 
ents under ilem 13 of this Chapter) without joining the same to 
the merits of the case— no evidence being necessary to be taken 
into consideration for deciding upon the question— and where 
none of the parties raises the same in their final submissions dur 
ing the merits phase, the Court has no reason to raise the ques
tion on its own motion and re-examine the same. In such 
circumstances, as pointed out by Judge Tanaka, its duty is to 
“proceed to decide the questions of the ‘ultimate’ merits.”

Judge Koretsky was of the view that, by raising the 
question of Applicants’ interest which it had disposed of in 
1962, on its own motion in the merits phase, the Court had 
“reverted from the stage of merits to the stage of jurisdiction.” 
Judge Mbanefo questioned the right of the Court to raise the 
question on its own motion in a case where the Parties have 
not raised the same in their final submissions. He pointed out 
that in its 1966 Judgment the Court had not given any reasons 
for raising the question on its own motion in the merits phas 
of the case, and in the circumstances where the same was “not 
in issue for decision upon the evidence” required in support of 
the Applicants’ claims.

It may be pointed out in rhis connection that, in its 1966 
Judgment, the Court sought to assert its “recognised right..., 
implicit in paragraph 2 of Article 53 of its Statute, to select 
proprio motu the basis of its decision.” a® The said Article 
reads thus :

“1. Whenever one of the parties does not appear 
before the Court, or fails to defend its case, the other 
party may call upon the Court to decide in favour of its 
claim.

2. The Court must, before doing so. satisfy itself, 
not only that it has jurisdiction in accordance with Arti
cles 36 and 37, but also that the claim is well-founded in 
fact and law."
A careful reading of the above provision makes it obvious 

that the Article provides (in paragraph 2) for the Court’s 
power to look on its own motion, into soundness of the claim, 
only in case one of the parties is absent. In the case under 
consideration, since both the parties were present before the 
Court, and took part in the proceedings, the aforesaid provision 
is inapplicable.

In the circumstances, the inference is that the Court in 
1966 based its Judgment on (1) its view that in 1962 it had 
disposed of, not the whole question of admissibility of the 
claim, but only that of its own jurisdiction, and (2) its view 
that it is necessary for the Court to decide upon the question of 
Applicants’ interest (which according to the Court, was different 
from that of its jurisdiction) before dealing with the ultimate 
merits of the claims, and or (3) its view that the question of 
Applicants’ interest had been raised by the Respondent in its 
final submissions in the second phase of its proceedings and, as 
such, it was a matter appertaining to merits. In regard to 
these points it is necessary to refer to discussion under item 
Nos. 12, 13 together with the present item (No. 16) and item 
No. 15 respectively.

If, contrary to the Court's view , we come to a conclusion 
that the question of Applicants' interest had been disposed of 
in 1962, we are led to consider whether the Court had a power 
to revise its 1962 Judgment and if so. under what circumstances. 
This aspect has been considered under the next item, viz. item 
No. 17 of this Chapter.
17. Reconsideration of the 1962 Judgment by the Court 

1966 Judgment 
Separate opinion

JUDGE VAN WY K.
"It is true that a great deal of reasoning of the
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present Judgment is in conflict with the reasoning of the 
1962 Judgment with regard to the first three preliminary 
objections (particularly the second) — so much so the 
inescapable inference is that in 1962 the Court assumed a 
jurisdiction it does not possess but these considerations 
cannot in any way preclude the Court from now basing 
its judgment on the merits on its present reasoning. The 
Court is not bound to perpetuate faulty reasoning, and 
nothing contained in the 1962 Judgment could constitute 
a decision of any issue which is part of the merits of the 
claim."'"1

Dissenting opinions

JUDGE KORETSKY

“I can in no way concur in the present Judgment 
mainly because the Court reverts in essence to its Judg
ment of 21 December 1962 on the same cases and in fact 
revises it even without observing Article 61 of the Statute 
and without the procedure envisaged in Article 78 of the 
Rules of the Court.',,jl

JUDGE JESSUP

“But the rule in Article 60 of the Statute ‘cannot......
be considered as excluding the tribunal from itself 
revising a judgment in special circumstances when new
facts of decisive importance have been discovered......... ”
(Effect of Awards of Compensation made by the United 
Nations Administrative Tribunal, Advisory Opinion, I. C. J. 
Reports, 1954, p. 47. p. 55). Moreover, the Court is 
always free, sun sponte, to examine into its own 
jurisdiction."11-. 90 91 92

90 South West A frica (secondphase) Judgment, 1966, p. 67.
91 Ibid., p. 239.
92 Ibid., p. 333.

Comments

Judge van Wyk was of the view that there was a 
conflict between the reasonings of the 1962 and the 1966 Judg
ments and that in 1962 the Court had assumed jurisdiction 
wrongfully. He also asserted the right of the Court to recon
sider the 1962 decision on a matter appertaining to merits. The 
latter is admitted. However, whether the question of Appli
cants' interest can be regarded to be a matter appertaining to 
merits has already been discussed under items 14, 15 and 16.

If on the basis of the preceding discussion of this Chapter 
we come to a conclusion that the question of Applicants’ 
interest is not a matter appertaining to merits, and that the 
same was disposed of by the 1962 Judgment, we are led to the 
inference that the Court in 1966 reconsidered its 1962 Judgment 
insofar as the question of Applicants' interest is concerned. 
Judge Koretsky, in his dissenting opinion, criticised the Court 
for revising the 1962 Judgment “even without observing Article 
61 of the Statute and without the procedure envisaged in 
Article 78 of the Rules of the Court." Article 61 of the Court's 
Statute provides in its first two paragraphs:

“I. An application for revision of a judgment may 
be made only when it is based upon the discovery of some 
fact of such a nature as to be a decisive factor, which fact 
was, when the judgment was given, unknown to the Court 
and also to the party claiming revision, always provided 
that such ignorance was not due to negligence.

2. The proceedings for revision shall be opened by 
a judgment of the Court expressly recording the existence 
of the new fact, recognising that it has such a character as 
to lay the case open to revision, and declaring the appli
cation admissible on this ground."

Judge Jessup also emphasised that the Court can revise 
"judgment in special circumstances when new facts of decisive
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importance have been discovered.” However, in the second phase 
of the South-West Africa cases no “new facts of decisive impor
tance” were discovered by the Court. Further’ the Respondent 
had neither requested a revision of the 1962 Judgment nor 
placed any new facts before the Court in the merits phase of the 
proceedings. “If the Judgement was final and without appeal, 
said Judge Jessup, South Africa ought to have asked for revision 
under Article 61 of the Statute of the Court, at the same time 
showing satisfaction of the conditions in that Article and 
proceeded in accordance with Article 78ff of the rules of the 
Court. As this was not done, the decision of the Court, together 
with the reasons, became final and binding in accordance with 
the “classic enunciation of the law“ by Judge Anzilotti that 
there is res judicata if there is identity of parties, identity of 
cause, and identity of object in the subsequent proceedings.. 
personapetilum, causa petendi (Judgment No 11, 1927, P.C.I.J., 
Series A,No 13, pp.23-27).”93

Judge Jessup also pointed out that “the Court is always 
free, sua sponte, to examine into its own jurisdiction.” However, 
the 1966 Judgment nowhere stated that the Court was in 1966 
examining into its own jurisdiction.” On the other hand, the 
Court asserted again and again in the course of the Judgment that 
the jurisdictional aspect of the case had been disposed of in 
1962.

18. Applicants' right to a declaratory remedy 

1966 Judgment

“.. An appropriate organ of the League such as the 
Council could of course have sought an advisory opinion 
from the Court on any such matter .. .But in their indivi 
dual capacity, States can appear before the Court only as 
litigants in a dispute with another State, even if their object 
in doing so is only to obtain a declaratory judgment. The

93 Pointed out by Justice M. Hidayatullah of the Supreme Court of 
India, in his book on The South West Africa Case, p. 54.
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moment they so appear, however, it is necessary for them, 
for that limited purpose, to establish, in relation to 

the defendant party in the case, the existence of a legal 
rieht or interest in the subject-matter of the claim.”9*

Dissenting opinions

JUDGE KORETSKY

In the Applications they did not seek, anything 
for themselves. They asked the Court to declare and 
adjudicate (if we generalize their final submissions) mainly 
on the question of the rightful interpretation and 
application of the Mandate, as the Respondent denied 
that its official policy of apart hied is inconsistent with 
Article 22 of the Covenant and more specialty with 
Article 2 of the Mandate.... “

JUDGE JESSUP

“The Applicants have not asked for an award of 
damages or for any other material amend for their own 
individual benefit. They have in effect, and in part, asked 
for a declaratory judgment interpreting certain provisions 
of the Mandate for South West Africa. The Court having 
decided in 1962 that they had standing (locus standi) to 
bring the action, they are now entitled to a declaratory 
judement without any further showing of interest.

JUDGE MBANEFO

“___What the Applicants are asking the Court to do is
to declare that on a proper interpretation of certain 
provisions of the Mandate the Respondent by its laws, 
policies and measures has committed breaches of those 
provisions. I find myself unable to accept the view' that with 94 95 96

94 South West Africa (Second phase) Judgment, 1966, p.33.
95 Ibid., p,248
96 Ibid., p.328



respect to the same disoute the Applicants will have the 
capacity to bring the dispute before the Court but cannot 
recover unless they can show that their substantive rights 
or legal interest were directly involved or prejudiced even 
though they have not alleged any damage and have not 
asked for reparation.

Comments
In its 1966 Judgment the Court was of the view that, whereas 

the League could request the Court io render advisory opinions, 
the Applicants can ask for a declaratory judgment only in dispu'e 
and only after showing ‘‘the existence of a legal right or interest 
in the subject-matter of the claim." On the other hand, Judge 
Koretsky, Judge Jessup and Judge Mbanefo, in their dissenting 
opinions, expressed the view that a showing of the Applicants’ 
interest is necessary only in ease they ask -dor an award of 
damages or for any other material amend for their own individ
ual benefit," and not in the present case, where they sought 
only a declaratory judgment. Judge Jessup also quoted the 
separate opinion of Judge Sir Gerald Fitzmaurice in Northern 
Cameroon Case, which stated :

“By not claiming any compensation the Applicant 
State placed itself in a position in which, had the Court 
proceeded to the merits, the Applicant could have obtained 
a judgment in its favour merely by establishing that brea
ches of the Trust Agreement had been committed, without 
having to establish, as it would otherwise have had to do 
(i.e., if reparation had been claimed) that these breaches 
were the actua. and proximate cause of the damage alleged 
to have been suffered....’'97 98
Issues left undecided by the Court 
1966 Judgment 
Dissenting opinions

JUDGE JESSUP
“The Judgment of the Court today does not const!

97 South West Africa (secondphase) Judgment 1966, pp. 196-497.
98 I.C.J. Reports, 1963, p. 99

tute a final binding judicial decision on the real merits of 
the controversy litigated in this case. In effect reversing 
its Judgment of 21 December 1962, it rejected the Appli
cants’ claims in limine and precluded itself from passing on 
the real merits...")99

JUDGE PADILLA NERVO

The Court now decided to examine first the ques
tions which it considered of antecedent and fundamental 
character, in the sense that a decision respecting any of 
them might render unnecessary an enquiry into other 
aspects of the case.”

1 cannot agree with the Court in the assertion that: 
•it became the Court’s duty” to follow that course because 

such course unavoidably prevented adjudication in respect 
of the main issues of the official policy of aparthied and 
the compliance with the obligations stated in the Covenant 
andin Article 2(2) of the Mandate. In my opinion, the 
duty of the Court was to adjudicate on such main
issues. •100

JUDGE FORSTER

“Since in 1962 the Court upheld its ‘‘jurisdiction to 
adjudicate upon the merits ot the dispute it was its duty, 
today, to declare whether or not South Africa has commit
ted abuses in South West Africa and is in breach of its 
obligations under the Mandate. For that is the real merits 
of the dispute, not merely an arid scrutiny and relentless 
analysis of the individual legal interest of the Applicant 
States, Ethiopia and Liberia, which, in the last resort, did 
no more than have recourse legitimately and legally to 
■‘the final bulwark of protection... against possible abuse

99 South West Africa (second phase) Judgment, 1966, p. 330.
100 Ibid., p. 453.
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or breaches of the Mandate” (to use the Court’s own 
terms).” ]fll

JUDGE MBANEFO

Both Parties have gone into a great deal of 
trouble and expense to bring all the facts and arguments 
relied upon by them before the Court in sittings lasting 100 
days and it would have been more rewarding to them if the 
Court had stated its views or conclusions on the allega
tions.”

Comments

(a) that the whole of Mandate for South West Africa lapsed on 
the dissolution of the League and there was no obligation as 
claimed by South Africa; (b) that the Mandatory’s obligation 
to report, to account, and to submit to supervision had lapsed 
upon the dissolution of the League; and (c) that the Applicants 
were in error in asserting that the Mandatory had violated its 
obligations under the Mandate and committed breaches of the 
sacred trust.”103 He also said that the “Court has not ren
dered a decision contrary to the fundamental legal conclusion 
embodied in its Advisory Opinion of 1950 supplemented by its 
Advisory Opinions of 1955 and 1956 and substantially reaffirmed 
in its Judgment of 1962.”101 102

Judge Jessup, Judge Padilla Nervo and Judge Mbanefo, in 
their dissenting opinions, emphasised that the Court in its 1966 
Judgment had not decided upon the main issues of the case 
Where as Judge Mbanefo w'as of the view that it would have 
been “more rewarding... if. the Court had stated its views or 
conclusions on the allegations.” Judge Padilla Nervo and Judge 
Forster emphasised that it was the Court's duty to adjudicate 
upon the issues of aparthied and contravention by South Africa 
of its obligations vis-a-vis South West Africa, under the Man
date. Judge Padilla Nervo criticized the Court for its approach 
of proceeding “to examine first the questions which it considered 
of antecedent and fundamental character” - an approach 
which “unavoidably prevented adjudication in respect of the 
main issues” relating to aparthied and contravention by South 
Africa of its obligations. Judge Forster also criticised the Court 
for its “arid scrutiny and relentless analysis of the individual 
legal interest of the Applicant States,” and not adjudicating 
upon the question of breach by South Africa of its obligations.

Further, according to Judge Jessup, “the Court in its judgment 
of 1966 had left some important contentions undecided such as

101 South 1Vest Africa (Second phase) Judgment, 1966
102 Ibid., p.490.

20. Conclusions

On the basis of the discussions contained in this Chapter, 
we arrive at the following conclusions:

(1) Where as the Court in its 1966 Judgment attempted to 
make a distinction between the question of its own jurisdiction 
and that of the Applicants’interest and asserted that in 1962 it 
dealt with only the question of its ow'n jurisdiction, and not 
the whole question of admissibility of Applicants’ claims, the 
fact is that in 1962 the Court dealt with the question of Appli
cants’ interest within the context of its consideration of the third 
preliminary objection. It also disposed of the question while 
dismissing the said objection.

(2) The Court, in 1966, treated the question of Applicants’
interest as a matter appertaining to merits without any legal 
foundation inasmuch as-----

(a) a consideration of evidence to be presented by the 
parties not being necessary, for deciding upon the question, the 
Court, in 1962, did not join the issue to the merits of the cases;

103 Pointed out by Justice M. Hidayatullah of by Supreme Court of 
India in his book “The South 1 Vest Africa Case” p. 53.

104 South U'est Africa (secondphase) Judgment, 1966 p. 331,



(b) the Court, in 
jurisdictional question;

1962, treated the question to be a

(c) the question was not raised, either specifically or by 
implication, in the final submissions of either of the parties 
made during the second phase of the case; and

(d) having once considered the question in 1962 and no 
evidence being necessary to decide upon the same, it is highly 
doubtful that the Court could raise the question in 1966, on its 
own motion.

(3) The Court, in 1966, revised the 1962 Judgment without 
there being circumstances or conditions (such as discovery of 
“new facts of substantial importance” not known to the Court in 
1962) which required for a revision.

(4) The Court, in 1966, failed in its duty to adjudicate 
upon the real merits or main issues of the case, such as those 
relating to aparthied and contravention of obligations under 
the Mandate, by the Mandatory.

And

(5) Decisions made in 1962 on the issues left undecided by 
the 1966 Judgment remain binding. These include the Court’s 
conclusion of 1962 that “Article 7 of the Mandate is a treaty 
or convention still in force within the meaning of Article 37 of 
the Statute of the Court and that the dispute is one which is 
envisaged in the said Article 7 and cannot be settled by 
negotiation.”

CHAPTER III

THE MANDATES SYSTEM

7. Historical background :

O') President Wilson’s Fourteen Points.
00 Opposition to President Wilson’s idea and conciliation 

by Lloyd George.

2. The Sacred Trust of Civilization :

(0 Nature of the Trust.
00 Instruments embodying the Trust.
O'O Tutelage entrusted not to the League, but to certain 

Mandatory on behalf of the League.
00 Type of regime set up by the Mandates system.

3. Terms of the Trust :

(0 Different kinds of mandates.
(ii) Mandatory’s full power and responsibility under a 

‘C’ class mandate.
{Hi) Mandatory’s obligations.

4. Securities for performance of the Trust :

(0 Mechanism of the securities for performance of the 
Trust.

('0 Annual reports concerning administration of the 
mandated territory.

{m) Supervision and control by the League over Man
datory.

00 Role of the Permanent Mandates Commission.
(v) Judicial control over performance of the Trust l
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(a) Distinction between the jurisdictional clauses in 
different categories of mandates ;

(b) Mechanism of judicial control.

5. Role of the League Members vis-a-vis the Mandates 
system.

6. Modification of the terms of the Mandate.

1. Historical background :
(/) President Wilson’s Fourteen Points 

1966 Judgment 

Dissenting opinions

JUDGE WELLINGTON KOO

“......... As we all know, it was President Wilson,
author of the Fourteen Points, who first made the radical 
proposal in the Council of Ten of the Versailles Peace 
Conference to renounce in fact the time-honoured principle 
of annexation by conquest and to set up in its stead a new 
international mandates system to be operated by the Lea
gue of Nations and based upon the concept of a sacred 
trust entirely in the interest of the inhabitants of the terri
tory to be placed under mandate. He had at first even 
proposed direct administration by League of Nations of the 
territories taken from the Central Powers. He advocated the 
mandates system so strongly as to make it practically a sine 
qua non in the peace settlement......... ” 1

JUDGE KORETSKY
“The mandates system arose in the conflicting condi

tions of the post-War 1 international situation, when 
the Principal Allied and Associated Powers, or some 
of them, realised that they should try—parallel with their 
endeavour to reconcile their contradictions—to mitigate the 
colonial forms of undisguised domination, to respond, in

1 South West Africa (secondphase) Judgment. 1966, at p. 217.

101
the epoch of national liberation movements in colonial 
territories to the struggle of dependent peoples striving for 
independence, to pacify them, to give a hope to those peo
ple that they would be able to achieve their freedom by 
peaceful means, through the mandates system. It was 
then that the notion of a sacred trust of civilisation found 
expression.

This made it possible for the Court to say in its 
1950 Advisory Opinion (p. 132): The Mandate was creat
ed in the interest of the inhabitants of the territory and of 
humanity in general, as an international institution with an 
international object—a sacred trust of civilisation.” Refe
rence was made in the Court to President Wilson’s words: 
“The fundamental idea would be that the world was acting 
as trustee through a mandatory.”2

JUDGE JESSUP

“......... It is of course true, that two points of view
were aired at the Paris Peace Conference. On the one 
hand, there were those who advocated the annexation of 
the colonial possessions of the enemy powers. The 
interests of some of the victorious Powers which advo
cated this point of view attached differing importance to 
the Middle Eastern area and to the African area, President 
Wilson was vigorously opposed to the idea of annexa
tion....”3

Comments

In respect of the colonies formerly under the enemy, two 
points of views were put forth at the Paris Peace Conference. 
Some of the delegates from the victorious powers were in favour 
of annexation of these territories. President Wilson of the
U.S.A., on the other hand, “first made the radical proposal in the 
Council of Ten of the Versailles Peace Conference to renounce in

2 South West Africa (Secondphase) Judgment, 1966, at p. 245.
3 Ibid., at p. 397.



fact the time honoured principle of annexation by conquest and 
to set up in its stead a new international mandate system to be 
operated by League of Nations and based upon the concept of a 
sacred trust entirely in the interest of the inhabitants of the terri
tory to be placed under mandate. He had at fimt even proposed 
direct administration by the League of Nations” of the said 
territories.1

Some of the Principal Allied and Associated Powers 
favoured the idea as being necessary “in the epoch of national 
liberation movement in colonial territories” in order to give a hope 
to those people that they would be able to achieve their freedom 
by peaceful means through mandate system.”4 5 6 As pointed out 
by Judge Koretsky, the International Court of Justice in its 1950 
Advisory Opinion on the international status of South West 
Africa said: “The Mandate was created in the interest of the in
habitants of the territory and of humanity in general as an 
international institution with an international object—a sacred 
trust of civilization.”

(/'/) Opposition to President Wilson's idea and conciliation 
by Llyod George

1966 Judgment

Separate opinions
JUDGE VAN WYK

‘Tt was with great reluctance that the Respondent, New 
Zealand and Australia agreed to the mandates system 
devised in Article 22 of the Covenant...

Indeed, it was in order to avoid a stalemate that the 
Respondent and other States were prepared to accept 
Article 92 of the Covenant as a compromise___”®

4 In the words of Judge Wellington Koo.
5 In the words of Judge Koretsky.

6 South West Africa (secondphase) Judgment, 1966, at p. 87.

Dissenting opinions

JUDGE WELLINGTON KOO

“....It was, however, opposed at first with equal 
firmness by some of his principal allies in the war, notably 
some of the British Dominions. The confrontation of the 
two opposing theses became so serious as to constitute not 
only a deadlock but even to threaten for a time the break
up of the Peace Conference. It was largely through the 
conciliatory efforts of Lloyd George that an agreement was 
finally reached on this difficult question.”7

JUDGE JESSUP

“...........There is no need here to dwell upon the
familiar incidents at the Paris Peace Conference in the last 
few days of January 1919, but it may be recalled that at 
this stage President Wilson had succeeded in gaining the 
support of Mr. Lloyd George for the principle of non
annexation and the establishment of the mandates system. 
The other members of the ‘big Five’ were no longer in 
opposition. The final ‘compromise’ based on the 
memorandum presentd to the Council of Ten by Lloyd 
George on 30 January (the text of which with only some 
modifications became Article 22 of the Covenant) was a 
domestic matter concerning the internal arrangements of
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the opposing view-points, he succeeded in arriving at a com
promise with such States in the shape of Article 22 of the 
Covenant. Thus the mandates system was brought into being. 
(See Annexure I to this Study).

Erenest A. Gross pointed out that the “Mandate was 
established in 1920. At the Paris Peace Conference the South 
African Government had manifested its desire to annex the 
territory outright and incorporate this former German colony 
into the Union. The bid was supported by the British and 
French representatives of the Allied and Associated Powers, but 
vehemently, and in the end successfully, opposed by Woodrow 
Wilson. The result was that, rather grudingly one can say from 
the record, the South Africans undertook the responsibility as 
Mandatory under a broadly stated charter..........”9

2 The Sacred Trust of Civilization

(:') Nature of the Trust

1962 Judgment

“The essential principles of the Mandates System 
consist chiefly in the recognition of certain rights of the 
people of the underdeveloped territories ; the establish
ment of a regime of tutelage for each of such peoples to 
be exercised by an advanced nation as a “Mandatory” ; 
and the recognition of “a sacred trust of civilisation” laid 
upon the League as an organised international community 
and upon its Member States. This system is dedicated 
to the avowed object of promoting the well-being and 
development of the peoples concerned and is fortified by 
setting up safeguards for the protection of their rights.”10

9 In his article on “The South West Africa Cases : On the Threshold of 
Decision”, Columbia Journal of Transnational Law, Vol. 3, 1964, No. 1, 
p. 11.

10 South West Africa, Preliminary Objections, Judgment, I.C.J., Reports,
1962, p. 329.
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1966 Judgment

“As is well known, the Mandates system originated 
in the decision taken at the Peace Conference following 
upon the World War of 1914-1918, that the Colonial 
territories over which, by Article 119 of the Treaty of 
Versailles Germany renounced “all her rights and titles 
in favour of the then Principal Allied and Associated 
Powers, should not be annexed by those Powers or by 
any country affiliated to them; but should be placed under 
an international regime, in the application to the peoples 
of those territories, deemed “not yet able to stand by 
themselves”, of the principle, declared by Article 22 of the 
League Covenant, that their “well-being and development 
should form “a sacred trust of civilisation.” ’ 11

Dissenting opinions

JUDGE TANAKA

“If we seek some type of legal concept analogous to 
the mandate agreement in the field of private law, we can 
mention the terms “mandatum” “tutelage” and “trust”. 
These institutions possess some common elements with the 
mandates system, although the principles governing 
the latter cannot be exhaustively explained by 
those governing the former. The point w'hich we indi
cated above, namely, the identity of aims betw'een the 
parties, exists in the case of guardianship, tutelage and 
trust.

Secondly, the long-term nature of the mandate agree
ment is what characterises it from other contracts. This 
character derives from the nature of the purposes of the 
mandates system, namely the promotion of material and 
moral well-being and social progress of the mandated

11 South West Africa (second phase) Judgment, 1966, at p. 24.



territories, which cannot be realised instantaneously or 
within a foreseeable space of time.

Thirdly, the mandate agreement requires from the 
Mandatory a strong sense of moral conscience in fulfilling 
its responsibility as is required in the case of guardian
ship, tutelage and trust. “The Mandatory shall promote 
to the utmost the material and moral well-being and the
social progress of the inhabitants of the territory..............
The obligations incumbent upon the Mandatory are of an 
ethical nature, and therefore unlimited. The mandate 
agreement is of the nature of a benafide contract. For its 
performance the utmost wisdom and delicacy are 
required.”12

JUDGE PADILLA NERVO

“The purpose of the Mandate for South West 
Africa—in the terms defined by the Council—is to give 
practical effect to the principle of the sacred trust of civi
lisation. The'Mandate is the “method” chosen by the 
Allied and Associated Powers to accomplish that end.”

And

‘The sacred trust is not only a moral idea, it has 
also a legal character, and significance ; it is in fact a 
legal principle. This concept was incorporated into the 
Covenant after long and difficult negotiations between the 
parties over the settlement of the colonial issue.”1*

Comments

The Mandates system recognised the rights of the inhabi
tants of the colonial territories, formerly belonging to Germany, 
their well-being and development, and provided for adequate 
safeguards for the protection of such rights. As has already

12 South West Africa (secondphase) Judgment, 1966. at p. 267.
13 Ibid., at p. 453.

been pointed out, the system prevented annexation of the said
territories by the victors. According to Judge Tanaka, the pur
pose of the system was “the promotion of material and moral 
well-being and social development of the mandated territories, 
which cannot be realised instantaneously or within a foreseeable 
space of time.” In order to give practical effect to the said 
purpose, the system postulated an international regime of tute 
lage to be exercised, under the supervision and control of the 
League of Nations, by an advanced nation as a “Mandatory” 
on behalf of the League.

The Mandatory was, like a trustee, tutor or guardian, 
required to carry out “the sacred trust” entrusted to him with 
the utmost wisdom and delicacy”, since the “obligations in
cumbent upon the Mandatory are of an ethical nature, and 
therefore unlimited.” The legal framework for the obligation 
was provided by the Mandates system.

(h) Instruments embodying the Trust

1966 Judgment
“It follows that any enquiry into the rights and ob

ligations of the Parties in the present case must proceed 
principally on thé basis of considering, in the setting of 
their period, the texts of the instruments and particular 
provisions intended to give juridical expression to the no
tion of the ‘sacred trust of civilisation’ by instituting 
a mandates system.”11
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Dissenting opinions

JUDGE WELLINGTON KOO

“Moreover, while it may be true that acceptance of 
the concept of a sacred trust of civilisation in and of itself 
does not necessarily imply more than a moral or human.

14 South West Africa (secondphase) Judgment, at p. 23.



tarian obligation to respect it, once this concept is made 
the “corner-stone” of the mandates system and imple
mented in the legal instruments based upon it such as 
Article 22 of the Covenant and Article 7(2) of the 
Mandate Agreement for South West Africa, full account 
must be taken of this fact in interpreting the legal rela
tions, the rights and obligations of the parties to these 
instruments..................................”'5

JUDGE PADILLA NERVO

“The Covenant is in the nature of a constitutional 
legal instrument, which is the source of rights and obliga
tions relating to the system of mandates, and to the secu
rities and safeguards for the performance of the sacred 
trust.

The principle proclaimed in Article 22 and its provi
sions are binding on the Members of the League, which 
were willing to accept the tutelage and exercise it as 
mandatories on behalf of the League, in the interest of the 
indigenous population.

And

The legal obligations stated in the Covenant were 
translated and spelled out in the specific case of 
each mandate, ‘according to the stage of development of 
the people, the geographical situation of the territory, its 
economic conditions and other similar circumstances.”16

Comments

Inasmuch as the legal framework for the Mandates System 
is provided by Article 22 of the League Covenant and the 
mandate agreement relating to the territory concerned, it is to 
these instruments we have to turn in order to determine “the

15 South West Africa (secondphase) Judgement, 1969, at p. 228.
16 Ibid., at p. 453.

Moreover, in “c^rred trust of civilisation ,

genous population.” (See Annexures I and II to th.s Yl-

Whereas the Covenant served as a constitutional docu

ment concerning the
relating to^ of development of the people, the

and other similar circumstances.

(Hi) Tutelage entrusted not to the League,
but to certain Mandatory on behalf of the League

1966 Judgment 

Separate opinion
JUDGE VAN WYK

Paragraph 2 (of Article 22 of the Covenant) 
■rms that the best method of giving 

practical effect to the principle that the well-being and 
development of the peoples of the territories concerned 
form a sacred trust of civilisation, is that the tutelage o 
such peoples should be entrusted to advanced nations 
1 by reason of their resources, their experience, o 
J!” geographical position could best undertake h, 
responsibility. This tutelage was entrusted to certa. 
count" s as mandatories on behalf of the League;.! 
was not entrusted to the League. The tutelage became 
the responsibility of the mandatory. In the case of Sou 
Wes. Africa, Paraph 6 of
express terms that it “can best be administered under the
laws of the Mandatory as integral portion of its territory. 
The only qualification of this wide statement was that 
I t „uLL™,in„ was to be subject to the safeguards

states in
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mentioned in the interests of the indigenous population,
i. e., provisions relating to freedom of conscience and 
religion, the slave trade, arms traffic, liquor traffic, 
military training of natives etc....... ”17

Dissenting opinion

JUDGE TANAKA

“The mandates system is from the structural view
point very complicated. The parties to the Mandate, as 
a treaty or convention, are on the one side the League of 
Nations and on the other the Mandatory-in the present 
cases, the Respondent. The latter accepted the Mandate 
in respect of the Territory of South West Africa “on 
behalf of the League of Nations." Besides these parties, 
there are persons who are connected with the Mandate in 
some way, particularly who collaborate in the establish
ment or the proper functioning of this system, such as the 
Principal Allied and Associated Powers, to which these 
territories had been ceded by the Peace Treaty, Members 
of the League, and those who are interested as beneficia
ries, namely the inhabitants of the mandated territo
ries. . . ,”18

Comments

Judge van Wyk pointed out that tutelage under the 
mandates system was entrusted not to the League of Nations, 
but to a certain mandatory on behalf of the League ; and that 
in case of South West Africa, which was required to be 
“administered under the laws of the Mandatory as integral 
portion of its territory”, such tutelage became the responsi
bility of the mandatory. According to him, the only limitation 
upon the mandatory’s authority was “that such administration 
was to be subject to the safeguards mentioned in the interests of 
the indigenous population" specified in the mandate agreement.

17 South West Africa (second phase) Judgment, 1966, at pp. 160-161.
18 Ibid., at p. 265.

Ill
ren though it wasJudge Tanaka ^P^^^J’^utelale^on behalf of the 

lhc mandatory who ac epted^ ^ ^ ^ tQ the mandate
League and not t 0 mnnriatorv. vet there were other
were the League and the
persons who were

mandatory,
concerned “in the establishment and proper 

■- . . f this system." These included the Principa
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TyPe of regime set up by the mandates system

1962 Judgment

. The rights of the mandatory in relation 

enable it to fulfil itsfoundation in the 
ak, i
The fact is that

me so to speak, mere tools given toare, sow p ’ . . ... each Mandate under the
obligations. 
Mandates system constitutes a new international institu-
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of the territory/ under Mandate.

Separate opinion
JUDGE BUSTAMANTE

.. The legal concept * nearer to .ha. of the an a- 
teral commets of private law rather than that ol sy, a ■- 
rrmatic contracts. The rights granted to tlreh ■> 
are for the purpose only of the better fu « me" of 
obligations towards the country under tutelage The

Preliminary Objections. Judgment. I.C.J.,
19 South West Africa Cases, 

Reports. 1962. at p. 329.
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concept of obligation predominates. Once the Mandate
as been accepted, the mission 0r the Mandatory becomes 

a mission which, to a varying extent, must always surpass 
he Mandatory s own interests and, first and foremost

interests of t,lc Population under tutelage. The 
C Mandates do not Constitute an exception to this rule.

is true that under them the Mandatory enjoys wider 
powers and may even legitimately obtain greater economic 
benefits by the use made of the ex-colonial territory, but 
as ar as the Mandatory is concerned, the territory is 
res aliéna as in all the Mandates, and its inhabitants are 
legal persons who will one day have the capacity to decid* 
for themselves.”20 '

1966 Judgment

Separate opinion

JUDGE VAN WYK

■ ■ • • • The object was, in a sense, to define the 
international status of South West Africa, to create an 
international regime ; but an integral part of the defini- 
ion ot the regime was supervision by the Council of the 
eague. This appears clear not only from the very pro

visions of Article 22 of the Covenant, but also from the 
travaux préparatoires, which reveal that the general pro
visions would not have been agreed to had the Article 
not contained the specific provisions relating to the met
hods devised to give practical effect thereto..........”21

Dissenting opinions

JUDGE WELLINGTON KOO

‘But the mandates system, while it bears some resem- 
b]anCC t0’ and Was Probab,y inspired by, the concept of

20 Rep or t s^l 9 6 l!^cu p. 357"' Pre!i""'"ar.v Objections, Judgment, I.C.J.,

21 South West Africa (secondphase) Judgment. 1966 at

guardianship or tutelle in private law, the similarity is 
very limited. Unlike the municipal law concept with its 
simple characteristics and limited scope, the mandates 
system has a complex character of its own, with a set of 
general and particular obligations for the mandatory to 
observe and carry out, and with a scheme of multiple 
control and supervision by the League of Nations with its 
Council, Assembly, member States and the Permanent 
Mandates Commission and with judicial protection in the 
last resort by the Permanent Court. It is a novel inter
national institution. Nothing of the kind had existed 
before. It is sui generis."-*

JUDGE KORETSKY

“Two kinds of securities for the performance of the 
trust were created, (a) political supervision by the Council 
of the League of Nations, to whose satisfaction the Manda
tory was required to make an annual report, and (b) judi
cial supervision by the Permanent Court, which had to 
decide whether the Mandatory’s interpretation or applica
tion of the provisions of the Mandate were correct.”22 23 24

JUDGE TANAKA

“The Mandate, constituting an aggregate of the said 
diverse personal elements—presents itself as a complex of 
many kinds of interests. The League and Mandatory, as 
parties to the Mandate, have a common interest in the 
proper performance of the provisions of the Mandate. 
The inhabitants of the mandated territories possess, as 
beneficiaries, a most vital interest in the performance of 
the Mandate.”21

22 South West Africa (secondphase) Judgment, 1966, at p. 217,

23 Ibid., at p. 245.

24 Ibid., at p. 266.



And

“From the nature and characteristics of the mandates 
system and the mandate agreement .... we can 
conclude that although the existence of contractual ele
ments in the Mandate cannot be denied, the institutional 
elements predominate over the former. We cannot ex
plain ail the contents and functions of the mandates 
system from the contractual, namely the individualistic 
and subjective viewpoint, but we arc required to consider 
them from the institutional, namely collectivistic and 
objective viewpoint also............... '

JUDGE PADILLA NERVO

“The functions were of international character and 
their exercise, therefore, was subjected to the supervision 
of the Council of the League of Nations and to the obli
gation to submit annual reports.

Obligations : (a) administration as a “sacred
trust"; (b) machinery for implementation, supervision 
and control as “securities for the performance of this 
trust". These obligations represent the very essence of 
the sacred trust."-6

Comments

According to Judge van Wyk, the object of the Mandate, 
as evidenced by the provisions of Article 22 of the Covenant as 
well as travaux preparatories, was to define the international 
status of South West Africa, and to create an international 
regime," functioning under supervision by the Council of the 
League." (See Annexure 1 to this Study) Judge Wellington 
Koo expressed the view that, even though the Mandates System 
in many respects resembles the private law concept of guardian
ship or tutelage, it was much more complex in character than

25 South J! '« si Ifric.i (second phaseJ Judgment, 1966, at pp. 267-268.

the latter inasmuch as it provided “a set of general and particu
lar obligations for the mandatory to observe and carry out .... 
a scheme of multiple control and supervision by the League of 
Nations with its Council, Assembly, member States and the 
Permanent Mandates Commission and .... judicial protec
tion in the last resort by the Permanent Court.” Judge Koret
sky emphasized the political supervision by the League Council 
and the judicial supervision by the Permanent Court: that the 
Mandatory was obliged to make an annual report to the satis
faction of the League Council ; and that the Court was 
authorised “to decide whether the Mandatory's interpretation or 
application of the provisions of the Mandate were correct.”

Judge Tanaka regarded the mandate as “an aggregate of 
diverse personal elements and a complex of many kinds of 
interests", and pointed out that, while the beneficiaries viz., the 
inhabitants of the territory concerned, had “a most vital interest 
in the performance of the Mandate”, both the parties to it, viz., 
the League and the Mandatory, too had a common interest in 
its performance. Judge Bustamante, in his separate opinion to 
the 1962 Judgment, pointed out that the interest of the inhabi
tants of the territory was to have “one day............... the capa
city to decide for themselves.” Judge Padilla Nervo emphasized 
the obligation of the Mandatory to administer the territory as 
a sacred trust, and the securities for performance of the trust, 
which consisted in the machinery for its implementation, super
vision and control.

Whereas Judge Bustamante regarded the concept of man
date to be nearer to the private law concept of unilateral 
contracts “rather than that of synallagmatic contracts”, the 
Court in 1962. as also Judge Wellington Koo and Judge Tanaka 
in their dissenting opinions to the 1966 Judgment, regarded the 
mandate to be an international institution. Judge Wellington 
Koo also expressed the view that it “is a novel international 
institution. Nothing of the kind had existed before. It is sui
K€H6flS. Alter rmnlvKinn- thr» rvitnrr* rirwi pIpirtir‘tf»rÎKtir'C rvf
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system, Judge 
the existence 
denied, the 
former.”

Tanaka arri 
of contracts 
institutional

ved at the conclusion “that, although 
al elements in the Mandate cannot be 

elements predominate over the

As regards the rights of the Mandatory, the Court in its 
1962 Judgment pointed out that they “have their foundation in 
the obligations of Mandatory and they are, so to speak, mere 
tools given to enable it to fulfil its obligations.” This was 
emphasized by Judge Bustamante in relation to a ‘C mandate, 
under which the Mandatory enjoyed wide powers. According 
to him, the “concept of obligation predominates. Once the 
Mandate has been accepted, the mission of the Mandatory be
comes a mission which, to a varying extent, must always surpass 
the Mandatory’s own interests and, first and foremost, serve 
the interests of the population under tutelage.”

3. Terms of the Trust

(/) Different kinds of mandates

1966 Judgment

“...... there were to be three categories of mandates,
designated as ‘A’, Ml’ and ‘C mandates respectively, the 
Mandate for South West Africa being one of the ‘C’ 
category. The difference between these categories lay in 
the nature and geographical situation of the territories 
concerned, the state of development of their peoples, and 
the powers accordingly to be vested in the administering 
authority, or mandatory, for each territory placed under 
mandate ....

“ . . . their substantive provisions may be regarded 
as falling into two main categories. On the one hand, 
. . . there were articles defining the mandatory’s powers, 
and its obligations in respect of the inhabitants of the 
territory and towards the League and its organs ....

On the other hand, there were articles conferring in diffe
rent degrees, according to particular mandate or category 
of mandates, certain rights relative to the mandated terri
tory, directly upon the members of the League as indivi
dual States, or in favour of their nationals. As rcgaids 
the ‘A’ and lB’ mandates (particularly the latter) these 
rights were numerous and figured promincntly-a fact which 
as will be seen later, is significant for the case of the 
‘C mandates also, even though, in the latter case, 
they were confined to provisions for freedom for 
missionaries (“nationals of any State Member of 
the League of Nations") to “enter into, travel and 
reside in the territory for the purpose of prose
cuting their calling”—(Mandate for South West Africa,

Article 5)............”37-

And
“In addition to the classes of provisions so far noti

ced, every instrument of mandate contained a jurisdic
tional clause which, with a single exception to be noticed 
in due course, was in identical terms for each mandate, 
whether belonging to the ‘A’, ’B’ or ‘C category. The 
language and effect of the clause will be considered later; 
but it provided for a reference of disputes to the Perma
nent Court of International Justice and, so the Court 
found in the first phase of the case, as already mentioned, 
this reference was now, by virtue of Article 37 of the 
Court’s Statute, to be construed as a reference to the 
present Court. Another feature of the mandates gener
ally, was a provision according to which their terms 
could not be modified without the consent of the Council 
of the League. A further element, though peculiar to the 
‘C mandates, may be noted : it was provided both by 
Article 22 of the Covenant of the League and by a provi-

27 South West Africa (second phase) Judgment, 1966, at pp. 20-21.
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sion of the instruments of :C’ mandates that, subject to 
certain conditions not here material, a ‘C‘ mandatory 
was to administer the mandated territory “as an integral 
portion of its own territory.”28

118

Dissenting opinion

JUDGE JESSUP

“ It is well known that in addition to the 
idealistic concern for the welfare of the indigenous peoples 
who were not yet able to stand for themselves, the man
dates system, in rejecting the idea that colonies formerly 
belonging to the defeated enemy would be appropriated 
as part of the spoils of war and for the benefit of the 
conquerors, built upon the practical proposition that the 
mandated areas—at least those under the ‘A’ and ‘B’ cate
gories—should offer equal economic opportunities to all 
Members of the League; this was the principle of the 
‘open door”. It was incorporated in the ‘A’ and ‘B 

mandates and the long delay in approving the ‘C manda 
tes was due to unsuccessful Japanese insistence on having 
it applied to ‘C mandates in the Pacific area . . . .”29

Comments

The Court, in its 1966 Judgment, provided that, three 
categories of mandates, termed ‘A’, ‘B’ and ‘C' mandates, were 
created with differences based upon “the nature and geographi
cal situation of the territories concerned, the state of develop
ment of their peoples and the powers” vested in the mandatory. 
Features which were common to all these three categories were : 
(1) provisions relating to mandatory’s powers and obligations 
vis-a-vis the inhabitants of the territory and the League and its 
organs; (2) a jurisdictional clause, providing for reference of

28 South West Africa (secondphase) Judgment, 1966, at p. 21.
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Separate opinion
JUDGE VAN WYK.

of Southwest Africa, para-In the case
graph 6 of Article 22 provided in express terms that it

30 South West Africa Cases (Preliminary 
Reports, 1962, at p. 3-9.

Objection) Judgment, IC.J.
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“can best be administered under the laws of the Manda
tory as integral portions of its territory”. The only 
qualification ot this wide statement was that such adminis
tration was to be subject to the safeguards mentioned in 
the interests of the indigenous population, i. e. provisions 
relating to freedom of conscience and religion, the slave 
trade, arms traffic, liquor traffic, military training of 
natives etc. . . ,”31 32

And

. . . Full power of legislation and administration, 
subject only to the provisions of the Mandate was 
granted to the Respondent. No such power was vested 
in the Council of the League. The obligation to promote 
well-being and progress to the best of its ability, having 
regard to the lesources available to it, was imposed on 
the Mandatory; and the Mandate provided that the 
Mandatory would have discretionary powers required for 
the effective discharge of such an obligation.............. ”32

Dissenting opinions

JUDGE TANAKA

“ ■ ■ • although the Mandatory is conferred “full 
power of administration and legislation over the terri
tory’, the weight of the mandates system shall be put 
on the obligations of the Mandatory rather than on its 
rights.”33

And

“ ■ • ■ Judge Bustamante emphasised very appropri
ately (I .C. J. Reports, 1962, p. 357) the more important 
aspect of responsibility rather than of rights regarding

the function of the Mandatory. The Mandatory must 
exercise its power only for the purpose of realising the 
well-being and progress of the inhabitants of the territory 
and not for the purpose of serving its egoistic ends. As 
Professor Quincy Wright puts it, “it has been recognised 
that the conception of mandates in the Covenant requires 
that the Mandatory receive no direct profit from its 
administration of the territory.” This is called the 
“principle of gratuitous administration.” (Quincy Wright, 
op. cii, pp. 452-453).”33

JUDGE JESSUP

“. . . . The record shows that the Union of South 
Africa was intent upon controlling the territory of South 
West Africa which was adjacent to its borders and that 
when it became apparent that outright annexation was 
not politically possible, the Government of South Africa 
was ready to accept the ‘C Mandate for South West 
Africa with that measure of control which paragraph 6 of 
Article 22 of the Covenant envisaged......... ”31

Comments

Judge Jessup pointed out that South Africa accepted the 
mandate for South West Africa “with that measure of control 
which paragraph 6 of Article 22 of the Covenant envisaged” 
after being convinced that an outright annexation of the territory 
was not possible. (See Annexure I to this Study). The said 
provision of the Covenant, as is also pointed out by Judge van 
Wyk, authorised the mandatory to administer the territory 
under its own laws “as integral portions of its territory subject 
to safeguards abovementioned in the interests of the indigenous 
population.” According to Judge van Wyk, the League 
Council en'oyed no such power. The safeguards provided in

31 South West Africa (second phase) Judgment. 1966, at pp. 160-61.
32 Ibid., at p. 162.

33 South West Africa (secondphase) Judgment, 1966. at p. 267.

34 Ibid., at p. 339.



the interest of the indigenous population consisted of “pro
visions relating to freedom of conscience and religion, the 
slave trade, arms traffic, liquor traffic, military training of 
Natives, etc.” Judge van Wyk also expressed the view that in 
respect of discharge of its obligation to promote well-being and 
progress of the inhabitants “to the best of its ability, having 
regard to the resources available to it”, the mandatory enjoyed 
discretionary powers.

The Court in its 1962 Judgment, and Judge Tanaka in his 
dissenting opinion to the 1966 Judgment, expressed the view 
that mandatory’s rights had foundation in its obligation and 
were “mere tools given to enable it to fulfil its obligation,” and 
that “the weight of the mandates system was on Mandatory's 
obligations, rather than on its rights.” Judge Tanaka also 
expressed the view that the mandatory was required to exercise 
its pow'er only for realising the objectives of the mandates system, 
viz., the well-being and progress of the inhabitants of the 
territory, and not for its own selfish ends. He also stressed“the 
principle of gratuitous administration”, according to which the 
“mandatory was to receive no direct profit from its administra
tion of the territory.”

122

(iii) Mandatory's obligations

1950 Advisory opinion 

Separate opinion

JUDGE READ

“The first, and the most important, were obligations 
designed to secure and proelcl the well-being of the 
inhabitants. They did not enure to the benefit of the 
Members of the League, although each and every Member 
had a right to insist upon their discharge. The most 
important corner-stone of the mandates system, was the 

nciple that the well-being and development of such

123

peoples forms a sacred trust of civilisation, a principle 
which was established in paragraph 1 of Article 22 of the 
Covenant.

The second kind of obligation comprised those which
were due to, and enured to, the benefit of the Members 
of the League : e. g., in respect of missionaries and

nationals.
The third kind of obligation comprised the legal 

duties which were concerned with the supervision and 
enforcement of the first and second. There was the
compulsory jurisdiction of the Permanent Court, cstabh
shed by Article 7 of the Mandate Agreement ; and there 
was the system of Reports, accountability, supervision and 
modification, under paragraphs 7, 8 and 9 of Article ^22 
and Articles 6 and 7 of the Mandate Agreement.........

1966 Judgment

Separate opinion

JUDGE VAN WYK

“In the case of the Mandate, the limitations upon 
the Mandatory’s powers were laid down in Articles 3, 
4 and 5 of the Mandate Declaration .... and in Article 
2 (2) thereof. The latter Article in effect lays down the 
objective to be pursued by the Mandatory. It follows, 
therefore, that an exercise of the Mandatory s discretion 
would be declared illegal in terms of Article 2 (2) only 
where the Mandatory did not pursue the authorised pur
pose. Such a failure on the part of the Mandatory could, 
in practice, hardly arise from a bona fide misinterpretation 
of the Mandate. It is consequently difficult to imagine 
a case where a purported exercise of discretion by the 35

35 International Status of South West Africa, Advisory Opinion : I.C.J. 
Reports, 1950, at pp. 164-165.



Mandatory could contravene Article 2 (2) unless some 
element of bad faith were present . . .”39

Dissenting opinions

I JUDGE WELLINGTON KOO

"... The order in which the various obligations of 
the Mandatory are stipulated in the mandate instrument 
for South West Africa is not without significance. Thus 
the unquestionably most important of these obligations— 
those relating to the promotion to the utmost of the 
material and moral well-being and the social progress 
of the inhabitants of the territory subject to the present 
Mandate—are provided for in Article 2. Then follows 
Article 3 providing for the prohibition of slave-trade and 
forced labour and the control of the arms traffic and 
the prohibition of the supply of intoxicating spirits and 
beverages to the Natives. Article 4 prohibits the military 
training of the Natives, etc. and finally Article 5 “ensuring 
in the Territory freedom of conscience and the free exer
cise of all forms of worship and the admission of all 
missionaries, nationals of any State Members of the Lea
gue of Nations, to enter into, travel and reside in the 
territory for the purpose of prosecuting their calling ..”37

JUDGE KORETSKY

"... .The French Member of the (Mandates) Commi
ssion (M. Simon) expressed the view “that the idea of 
commercial equality preceded that of the Mandates, that 
it embraced the whole theory of the Mandates, that the 
Mandates had been devised to ensure : (1) commercial 
equality ; (2) the protection of the indigenous populations” 
and that “the Mandate could not exist without those two

conditions.” (Translation) But the President of the Commi
ssion (Lord Milner) did not agree with this.

He said :

(Translation)

“He maintained that ‘C Mandate differed from the 
‘B’ Mandate precisely in respect of commercial equality. 
Territories which came within the category of the ‘C 
Mandate were attached to the State of the mandatory 
Power and were consequently subject only to the stipu
lations concerning the protection of indigenous popula
tion . . . .”33

JUDGE TANAKA

“The idea that it belongs to the noble obligation of 
conquering powers to treat indigenous peoples of con
quered territories and to promote their well-being has 
existed for many hundred years, at least since the era of 
Victoria. But we had to wait for the Treaty of Peace 
with Germany, signed at Versailles in 1919, and the cre
ation of the League of Nations for this idea to take the 
concrete form of an international institution, namely the 
mandates system, and to be realised by a large and com
plicated machinery of implementation. After the dissolution 
of the League the same idea and principles have been 
continued in the “International Trusteeship System” in 
the Charter of the United Nations.”39

JUDGE FORSTER

“However, this discretionary power is by no means 
synonymous with arbitrary power. It may be lawfully 
used only for the achievement of the purposes laid down

36 South West Africa (secondphase) Judgment, 1966, atpp. 151-152. 38 South West Africa (second phase) Judgment, 1966, at pp. 243-44.
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in the Mandate, namely “the promotion of the material 
and moral well-being and the social progress of the inha
bitants of the territory,” and must only be so used. For 
in the last resort, however complete the powers conferred 
on the Mandatory, they stop short of sovereignty over 
South West Africa. Therefore the discretionary power 
cannot cover acts performed for a purpose different from 
that stipulated in the Mandate. Such acts would be abuse 
of power (détournement de pouvoir):10

Comments

According to Judge Wellington Koo the order in which
the Mandatory's obligations have been specified in the Mandate 
instrument is important. Here too they have been treated in 
the same order. Judge van Wyk pointed out that these obli
gations are specified in Articles 2(2) , 3, 4 and 5 of the Mandates 
Declaration. (See Annexure II to this Study).

In connection with the Mandatory’s obligation to adminis
ter the territory in such a manner as to further “the material 
and moral well-being and social progress of the inhabitants of 
the territory”, Judge Tanaka pointed out that such an idea had 
existed since the Victorian era; that it crystallised only after the 
Versailles Treaty and the creation of the League of Nations; 
and that the idea ha-> been continued in the form of the U. N. 
Trusteeship System. Judge Read, in his separate opinion to the 
1950 Advisory Opinion on the International Status of South West 
Africa, and Judge Wellington Koo, in his dissenting opinion to 
the 1966 Judgment, regarded the said obligation to be the most 
mportant one and the corner-stone of the mandates system. 

According to Judge Read, the obligation “did not enure to the 
benefit of the Members of the League, although each and every 
Member had a right to insist upon their discharge.”

Further, according to Judge van Wyk and Judge Koretsky, 
the said obligation was the only obligation limiting the Manda-

40 SouthWest Africa (secondphase) Judgment, 1966, at p. 481.

torv's discretionary powers in relation to a ‘C Mandate. Judge 
van Wyk also expressed the view that “an exercise of the Man
datory's discretion would be declared illegal in terms of Article 
2(2) only where the Mandatory did not pursue the authorised 
purpose”, and that Mandatory's exercise of discretion could be 
said to be in contravention of Article 2(2). only in case “some 
element of bad faith were present.” However, according to 
judge Forster, Mandatory's discretionary powers are not arbi
trary powers, inasmuch as they fall “short of sovereignty over 
South West Africa”, and any exercise of such powers for any 
purpose other than that specified in the Mandate would amount 
to abuse of pow'er.

As regards other obligations of the Mandatory, Judge 
Wellington Koo points out that Article 3 provides “for the 
prohibition of slave-trade and forced labour and the control of 
the arms traffic and the prohibition of the supplying of intoxica
ting spirits and beverages to the Natives. Article 4 prohibits 
the Military Training of the Natives, etc., and finally Article 5 
for ensuring in the Territory freedom of conscience and the free 
exercise of all forms of worship.”

Judge Read also pointed out another kind of obligations 
“which were due to, and enured to, the benefit of the Members 
of the League : e.g., in respect of missionaries and nationals.”
Article 5, in the words of Judge Wellington Koo, provided for 
“the admission of all missionaries, nationals of any States Mem
bers of the League of Nations, to enter into, travel and reside 
in the territory for the purpose of prosecuting their calling” 
Regarding the right of all League Members to commercial 
equality in the mandated territory, Judge Koretsky pointed out 
that such right was not available in respect of territories under 
‘C’ Mandate.

Judge Read also pointed out a third category of Manda
tory’s obligations which were concerned with the machinery for 
supervision and enforcement of the abovementioned two cate
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gories of obligations. “There was the compulsory jurisdiction 
of the Permanent Court, established by Article 7 of the Mandate 
Agreement; and there was the system of reports, accountability, 
supervision and modification, under paragraphs 7, 8 and 9 of 
Article 22 and Articles 6 and 7 of the Mandate Agreement.”

4. Securities for performance of the Trust :
(/) Mechanism of securities for performance of the 

Trust

1966 Judgment

“ ... By paragraphs 7 and 9 respectively of Article 
22, every mandatory was to “render to the Council (of the 
League—not to any other entity) an annual report in 
reference to the territory committed to its charge”; and a 
permanent commission, which came to be known as the 
Permanent Mandates Commission was to be constituted 
“to advise the Council on all matters relating to the obser
vance of the Mandates.” The Permanent Mandates 
Commission alone had this advisory role, just as the 
Council alone had the supervisory function. The Com
mission consisted of independent experts in their own 
right, appointed in their personal capacity as such, not as 
representing any individual member of the League or the 
member States generally.”11

Dissenting opinion

JUDGE WELLINGTON KOO

“The whole system was inspired by, and built upon, 
the conditional purpose of protecting and promoting the 
welfare of the peoples of the territories placed under 
mandate. It constituted an international joint enterprise, 
the success of which was predicated upon the co-operation

41 South West Africa {second phase) Judgment, 1966, at p. 25.

of all the parts and parties to it under the League—the 
Council, the Permanent Mandates Commission, the mem
ber States and the mandatories. In order to ensure success 
various securities were provided both in Article 22 of the 
Covenant and in the respective mandate instruments. 
The examination and consideration of the mandatories’ 
annual reports on the administration of their respective 
territories tinder mandate by the Council with the assis
tance and advice of the Permanent Commission and the 
discussion and debate in the annual session of the Assem
bly on the chapter on mandate administration in the 
Council’s own yearly report, in both cases with the parti
cipation of the representatives of the Mandatory Powers, 
constituted the normal operation of the supervisory func
tions of the League of Nations. The harmonious and 
effective working of the securities for the protection of the 
overriding interests of the inhabitants of the mandated 
territories depended upon the whole-hearted co-operation 
of the mandatory Siates . . . the authors of the mandates 
system could not have been unaware of human failures 
and therefore the unrealistic nature of any hope and faith 
on their part that every mandatory could always be relied 
upon to show an identity of view with the Council on a 
given matter relating to the particular mandate, or to 
manifest a never failing spirit of accommodation to yield 
to the views of the Council in the interest of the peoples 
of the territories under mandate. To meet such a contin
gency, however rare it might be, and equally conscious of 
the primary purpose of the mandates system, the authors 
of the mandates instrument appointed by the Principal 
Allied and Associated Powers in 1919, introduced the 
adjudication clause first in ‘B’ mandates and later in ‘C’ 
mandates, and used the same text, for both categories, 
in order to provide a means of judicial protection of the 
interests of the said inhabitants through the exercise 
by individual members of the League of their substantive



right or legal interest in the observance of the mandate 
obligations towards them by the respective mandato
ries.

Comments

In order to ensure that the purpose of promoting the well
being and progress of the inhabitants of the territory is fulfilled, 
which w'as dependent upon the co-operation of the League 
Council, the Permanent Mandates Commission, the League 
Members and the mandatories, certain securities were provided. 
Foremost amongst these was the Mandatory's obligation to 
render an annual report to the League Council concerning the 
administration of the territory concerned, to the satisfaction of 
the Council. Such report was examined and considered by 
the Council with the assistance and advice of the Permanent 
Mandates Commission, a body consisting of the nationals of the 
mandatories and the League Members with a majority of the 
latter. The report would also be discussed by the League 
Members at the annual session of the Assembly.

Since the Covenant required a unanimous agreement, “the 
successful working of the securities depended upon the whole
hearted co-operation of the Mandatory States.” In order to 
provide for a contingency where a Mandatory was not co
operative, the adjudication clause was introduced in the mandate 
instruments. Under the said clause, each Member of the 
League had a right to bring before the Permanent Court any 
dispute regarding interpretation or application of the mandate, 
a form of judicial control by the Court, which together with 
supervision of the Mandate by the League Council, constituted 
the essence of securities for performance of the trust.

(//) Annual reports concerning administration of mandated 
territory

1966 Judgment
“The obligation to furnish annual reports was re

produced in the instruments of mandate themselves, where

42 South West Africa (secondphase) Judgment, 1966, at pp. 218-219.

it was stated that they were to be rendered to the satisfac
tion of the Council.”1*

JUDGE VAN WYK

“........... In terms of paragraphs 7 and 9 of Article 22
of the Covenant and Article 6 of the Mandate the Respon
dent accepted an obligation to render annual reports to 
the Council of the League.

And
Earlier proposals that the League itself 

should be vested with complete authority and control and 
that it should be entitled to govern the territories which 
eventually became mandated territories by delegating its 
powers to States or organised agencies”, were abandoned, 
and the final outcome was that the League’s functions were 
to be limited to examining the mandatories’ annual reports 
with a view to ascertaining whether they had performed 
their duties, and to assist and advise them..............

JUDGE JESSUP

“............On 10 July, at the fifth session of the Com
mission, there was a discussion of Article 11 of the French 
draft which required a report by the mandatory to the 
Council. The American draft had again included numer
ous details concerning the contents of the report. After 
Lord Milner suggested the mandatory would supply the 
information it thought appropriate and that the Council 
could then ask for more details if it wished them, it was 
agreed to substitute the expression which is now found 43 44 45

43 South West Africa (secondphase) Judgment, 1966, at p. 25
44 Ibid., at p. 85,
45 Ibid., at p. 161.



Iin Article 6 of tire South West Africa Mandate, namely, 
“an annual report to the satisfaction of the Council.” 
This did not and does not mean that the Council must 
be satisfied with the actual measures taken to carry out 
the obligations of the mandatory, it means satisfied with 
the amount of information supplied. The whole subse
quent practice of the Permanent Mandates Commission 
and of the Council of the League confirms this interpreta
tion.”4®

Comments

Judge van Wyk pointed out that the earlier proposals en
visaging indirect government of the territories concerned by the 
League, were abandoned in favour of supervision by the League 
of their administration by the mandatories, by means of exami
nation of the annual reports submitted by the latter and through 
assistance and advice of the Permanent Mandates Commission. 
The Covenant, in paragraphs 7 and 9 of Article 22, required 
the Mandatory to render to the League Council annual reports 
in reference to the territory concerned. Article 6 of the Man
date Agreement required that the reports should be rendered 
to the satisfaction of the Council. (See Anne.xures I and II to 
this study).

Judge Jessup pointed out that the aforesaid provision “does 
not mean that the Council must be satisfied with the actual 
measures taken to carry out the obligations of the mandatory; 
it means satisfied with the amount of information supplied.” (iii)

(iii) Supervision and control by the League over Manda
tory

1962 Judgment

“............While the faithful discharge of the trust
was assigned to the Mandatory Power alone, the duty and

46 South (West Africa (Secondphase) Judgment 1966, at pp. 361-362.

the right of ensuring the performance of this trust was 
given to the League with its Council, the Assembly, the 
Permanent Mandates Commission and all its Members 
within the limits of their respective authority, power and 
functions, as constituting administrative supervision, and 
the Permanent Court was to adjudicate and determine 
any dispute within the meaning of Article 7 of the Man
date ............”47

1966 Judgment

“By paragraph 8 of Article 22 of the Covenant it was 
provided that the “degree of authority, control or admi
nistration” which the various mandatoiies were to exercise, 
was to be “explicitly defined in each case by the Council”, 
if these matters had not been “previously agreed upon by 
the Members of the League”. The language of this para
graph was reproduced, in effect textually, in the fourth 
paragraph of the preamble, to the Mandate for South 
West Africa, w'hich the League Council itself inserted, thus 
stating the basis on which it was acting in adopting the 
resolution of 17 December, 1920, in which the terms of 
mandate w'ere set out. Taken by itself this necessarily 
implied that these terms had not been previously agreed 
upon by the Members of the League.”

There is however some evidence in the record to 
indicate that in the context of the mandates, the allusion 
to agreement on the part of “the members of the League” 
was regarded at the time as referring only to the five 
Principal Allied and Associated Powers engaged in the 
drafting ; but this of course could only lend emphasis 
to the view that the members of the League generally 
were not considered as having any direct concern with 
the setting up of the various mandates ; and the record

47 South West Africa Case, Preliminary Objections, Judgment, I.C.J. 
Reports, 1962, at p. 336.



indicates that they were given virtually no information 
on the subject until a very later stage.”48
And

“In the Council, which the mandatory was entitled 
to attend as a member for the purposes of any mandate 
entrusted to it, if not otherwise a member— (Article 4, 
paragraph 5, of the Covenant), the vote of the mandatory, 
if present at the meeting, was necessary for any actual 
“decision” of the Council, since unanimity of those 
attending was the basic voting rule on matters of subs
tance in the main League organs—(Article 5, paragraph 
1, of the Covenant). Thus there could never beany 
formal clash between the mandatory and the Council as 
such. In practice, the unanimity rule was frequently 
not insisted upon, or its impact was mitigated by a 
process of give and take and by various devices to which 
both the Council and the mandatories lent themselves. 
So far as the Court’s information goes, there never 
occurred any case in which a mandatory “vetoed” what 
would otherwise have been a Council decision. Equally, 
however, much trouble was taken to avoid situations in 
which the mandatory have been forced to acquiesce in 
the views of the rest of the Council short of casting an 
adverse vote. The occasional deliberate absence of the 
mandatory from a meeting, enabled decision to be taken 
that the mandatory might have felt obliged to vote 
against if it had been present. This was part of the 
above-mentioned process for arriving at generally accep
table conclusions.”49

Separate opinion
JUDGE VAN WYK

“..... in terms of paragraph 8 of Article 22, the
Council was authorised to define the degree of authority,

control or administration to be exercised by the manda
tory. But this power is not relevant to the present dis
cussion, since it was obviously intended to be exercised 
only once, i.c., for the purposes of framing the mandate 
instruments. This is so, appears not only from the 
provisions of paragraph 8, which made the Councils 
function in this respect dependent on whether or no 
such degree of authority, etc., had not previously been 
agreed upon by the members of the League, but also 
from the mandate declarations themselves which in effect 
provided that the mandates would not be amended 
without the consent of the mandatory and the Council. 
Paragraph 9 of Article 22 provided for the creation of a 
“permanent Commission” which was to advise the Coun
cil on all matters relating to the “observance” ot the 
mandates. If it was intended that the Council would have 
legislative powers in respect of the mandates, the function
of this expert commission would not have been confined
to advising on the “observance” of the mandates but 
would also have related to the enactment and amendment 
of standards from time to time.”00

Dissenting opinions
JUDGE WELLINGTON KOO

»........... While paragraphs 7 and 9 of Article 22 of
this instrument provide respectively for the rendering to 
the Council of the League an annual report by the man
datory “in reference to the territory committed to its 
charge”, and for the constitution of a permanent commi
ssion “to receive and examine the annual reports of the 
mandatories and to advise the Council on all matters 
relating to the observance of the Mandates”, not all securi
ties were spelled out in the same instrument. On the 
contrary by paragraph 8 “the degree of authority, contro

48 South West Africa (secondphase) Judgment, 1966, at pp. 26-27.
49 Ibid., at pp. 44-45. * >

50 South West Africa (second phase) Judgment, 1966, at p. 161.



or administration to be exercised by the Mandatory shall, 
if not previously agreed upon by the Members of the 
League, be expressly defined in each case by the Council.” 
Thus, for example, Article 6 of the Mandate for South 
West Africa provides for the making of annual reports 
by the Mandatory “to the satisfaction of the Council”, 
and Article 7 of the same Mandate provides in the first 
paragraph that “the consent of the Council of the League 
of Nations is required for any modification of the terms 
of the present mandate”.....................”51

And

The second cardinal principle of the mandates system 
is international accountability for the performance of the 
sacred trust. It is broadly sanctioned by paragraphs 7, 
8 and 9 of Article 22 of the Covenant and more concretely 
by the provisions of Articles 6 and 7 of the mandate 
agreement. By virtue of the said Article 6 requiring the 
Mandatory to “make to the Council of the League of 
Nations an annual report to the satisfaction of the 
Council” on its administration of the mandated territory 
and similar provisions in the other Mandates, this body, 
by its resolution of 31 January 1923 also adopted a set 
of rules calling upon the Mandatories to transmit peti
tions from the inhabitants of each mandated territory 
to the Permanent Mandates Commission. In short, 
international accountability necessarily comprises the 
essential obligations of submission to international super
vision and control of the mandatory’s administration of 
the mandated territory and acceptance of the compulsory 
jurisdiction of the Permanent Court in any dispute bet
ween it and another Member of the League of Nations 
relating to the interpretation or application of the provi
sions of a given mandate.”52

51 South West Africa (secondphase) Judgment, 1966, at p. 218.
fkiyi of «

JUDGE JESSUP

“Neither Article 22 of the Covenant nor the text 
of the Mandate refers to any role for the Assembly of 
the League of Nations. The evolution of Assembly ac
tivity under Article 3(3) of the Covenant was not then 
foreseen, but Article 3 of the Covenant is co-equal 
with Article 22 in the allocation of functions between 
organs of the League. The Assembly became the cen
tral organ of the League” (Walters, Op. cit Vol. 1, p. 
127), and from the First Session insisted annually on 
reviewing the operation of the Mandates system. 53

JUDGE PADILLA NERVO
“The Council of the League defined the degree of 

authority, control or administration to be exercised by 
the Mandatory for South West Africa, in the terms that 
the Principal Allied and Associated Powers did propose 
that the Mandate should be formulated.”64

Comments
Judge Wellington Koo regarded international account

ability for the performance of the sacred trust, and embodied 
in paragraphs 7, 8 and 9 of Article 22 of the Covenant and 
Articles 6 and 7 of the Mandate for South West Africa, as 
one of the cardinal principles of the mandates system. (See 
Annexures I and II to this Study). The Court, in its 1962 
Judgment, pointed out that the right and duty in respect of 
administrative supervision of performance of this trust were 
given to the League with its Council, the Assembly, the Per
manent Mandates Commission and all its Members within the 
limits of their respective authority.

Judge Wellington Koo also pointed out that Article 
22(7) of the League Covenant and Article 6 of the Mandate

53 South West Africa (secondphase) Judgment, 1966. at p. 403.

54 Ibid., at p. 453.



for South West Africa required the Mandatory to make to the 
League Council “an annual report to the satisfaction of the 
Council” on administration of the mandated territory. He 
and Judge van Wyk also pointed out that Article 22(9) of the 
Covenant provided for the creation of the Permanent Manda 
tes Commission “to receive and examine the annual reports of 
the Mandatories and to advise the Council on all matters relat
ing to the observance of the Mandates.” Judge van Wyk, how 
ever, pointed out that the Commission’s functions did not 
include “the enactment and amendment of standards” binding 
upon the Mandatory. Further, Judge Wellington Koo pointed 
out that the League Council, by its resolution of 31 January 
1923, also adopted a set of rules calling upon the Mandato
ries to transmit petitions from the inhabitants of each manda 
ted territory to the Commission.

The Court, in its 1966 Judgment, as also Judge var 
Wyk, Judge Wellington Koo and Judge Padilla Nervo, refer 
red to the Council’s power to define the degree of authority 
control or administration to be exercised by the Mandatory 
in each ease where the same has not been “previously agreed 
upon by the Members of the League". The Court pointed 
out that in case of the South West Africa Mandate, these 
matters were defined by the Council in its resolution of 17 
December 1920, inasmuch as the same had not been “pre 
viously agreed upon by the Members of the League”, which 
term the Court found on the basis of some evidence, meant 
only the five Principal Allied and Associated Powers. Thus 
according to the Court, only these five Powers and not all the 
members of the League, were generally concerned with the 
setting up of the mandates, and information to the Leagu 
members was given only at a very late stage. Judge Padill; 
Nervo was also of the view that in defining the degree of 
authority, control and administration to be exercised by the 
Mandatory for South West Africa, the League Council merely 
accepted the terms proposed by the Principal Allied and 
Associated Powers.

Judge Wellington Koo also referred to Article 7(1) of the 
Mandate which provided that “the ' consent of the Council of 
the League of Nations is required for any modification of the 
terms of the present mandate." However, Judge van Wyk 
was of the view that the consent of both the Council and the 
Mandatory, and not the Council alone, was necessary for any 
such modification. It may be noted in this connection that 
the provisions of Article 7(1) of the Mandate refers only to 
the consent of the League Council, and not to that of both the 
Council and the Mandatory.

With reference to the proceedings in the League Council 
concerning the mandates, the Court, in its 1966 Judgment, ex
pressed the view that the Mandatory’s concurrence “was neces
sary for any actual ‘decision’ of the Council”, under the pro
visions of Article 5(1) of the Covenant which required unani
mous vote of all those attending......... the Mandatory, if not
otherwise a member, being entitled to attend for the purposes 
of the mandate under its administration, under the provisions 
of Article 4(5) of the Covenant. In actual practice in no case 
a Mandatory exercised its veto, inasmuch as “the unanimity 
rule was frequently not insisted upon, or its impact was miti
gated by a process of give and lake, and by various devices to 
which both the Council and the mandatories lent themselves”, 
which included the “occasional deliberate absence of the manda
tory from a meeting.”

Judge Jessup dealt with the role of the Assembly of the 
League of Nations in respect of the affairs of the mandates. 
He pointed out that, even though neither Article 22 of the 
League Covenant, nor the Mandate agreement referred to any 
role for the Assembly, with the evolution of its activities it
became “the Central organ of the League”...............and from
the First Session insisted annually on reviewing the operation of 
the mandates system.”

The Court in its 1966 Judgment, as well as Judge Welling
ton Koo, in his dissenting opinion to the 1966 Judgment,



referred to the judicial control and supervision of the perfor
mance of the trust under the provisions of Article 7(2) of the 
Mandate, which provided for the compulsory jurisdiction of 
the Permanent Court in disputes between the Mandatory and 
another League Member relating to interpretation or applica
tion of the provisions of the Mandate. This matter has been 
dealt with in details below under the sub-heading No. (v) en
titled “Judicial control’', in the present item.

(ir) Role of Permanent Mandates Commission

1966 Judgment 

Separate opinion

JUDGE VAN WYK

“............The truth is that the Mandates Commission
had no legislative powers. Indeed it possessed no inde
pendent powers at all. Its function was limited to advis
ing the Council. It is true that an interpretation of the 
mandate by the Permanent Mandates Commission which 
was accepted by the Council became a precedent to which 
a prudent mandatory would have due regard; but this is 
something quite different from saying that such a prece
dent became binding law which had to be applied by 
each and every mandatory, irrespective of its particular 
circumstances.

The nature of the twofold task of the Commission 
was contrasted by Quincy Wright as follows :

“In supervising the mandates, the Commission has 
felt obliged to limit its criticism by law. It does not 
censure the mandatory unless the latter’s orders or their 
application are in definite conflict with the mandate or 
other authoritative text, but if such a conflict is reported 
by the Commission and the report is adopted by the 
Council, the mandatory is bound to recognize it. It

141

became an authoritative interpretation of the latter’s 
obligations..........”48

And
“In any event, although the Mandates Commission on 

one occasion, and individual members thereof on a few 
occasions, appeared to have been critical of certain as
pects of some of the Respondent’s policies of differenti
ation, the over-all impression gained from a detailed study 
of the Mandatory's and the Commission's reports is not 
only that the general principles of the Respondent’s poli
cies were not objected to by the Commission, but that 
in basic and important respects they were actually ap
proved of . . . ”“6

Dissenting opinion
JUDGE JESSUP

“ . . . The debates in the Council continued and at 
the meeting of 26 November, it was agreed that there 
should be nine members with a majority from non-Man
datory States . . .

“The actual procedures later to be followed by the 
Permanent Mandates Commisson were certainly not 
known when South Africa accepted the Mandate. The 
questionnaire which was regularly sent to each Mandatory 
was not elaborated until 1922. The Council of the League 
did not approve the procedures for examining petitions 
until January 1925 . . . .67

And
“Paragraph 9 of Article 22 of the Covenant hardly 

gave any indication of the way in which the Permanent 55 56 57

55 South West Africa (secondphase) Judgment, 1966, at p. 163.

56 Ibid at p. 164.
57 Ibid., at p. 401.



Mandates Commission would function; it merely said that 
it would receive and examine the annual reports of the 
Mandatories” and would “advise the Council”. There 
was no hint here of the practice established under which 
representatives of the Mandatories appeared regularly 
before the Commission at Geneva and were often sub
jected to severe cross-examination although in general 
during the days of the League of Nations the amenities 
of diplomatic interchange were much more rigorously 
observed than they have come to be in the United Nations. 
Harsh and violent language was rare at Geneva, ‘resolu
tions were couched with extreme diplomatic indirection 
and the general tendency was to avoid putting a Mem
ber on the spot” . . .

It was true that the Members of the Permanent 
Mandates Commission were selected as individual experts 
but this did not prevent some of the members from 
serving as their countries’ delegates to the Assembly of 
the League where as national representatives they took 
an active part in political discussion concerning events 
in the mandated territories.”58 59
And

142 143

Comments

“Nor would it be correct to assume that the Man
date for South West Africa was not discussed in the 
Permanent Mandates Commission except when a repre
sentative of the Mandatory was present. . . Even when 
representatives of South Africa attended a session of the 
Permanent Mandates Commission, it was the regular 
practice of the Commission to discuss the problems of 
the Mandale, privately, either before the representative 
of the Mandatory was called in or after he had left or 
both.”50

58 South West Africa (secondphase) Judgment 1966, at p. 402
59 Ibid., at p. 405

Regarding the membership of the Permanent Mandates 
Commission, Judge Jessup points out that the League Council, 
at its meeting of 26 November 1920, agreed to have nine 
members at the Commission with a majority from non-Man
datory States, and that the members were selected as individual 
experts. However, “this did not prevent some of the members 
from serving as their countries’ delegates to the Assembly of 
the League where as national representatives they took an 
active part in political discussions concerning events in the 
mandated territories.” He also pointed out that, according to 
paragraph 9 of Article 22 of the Covenant, the Commission’s 
functions were to “receive and examine the annual reports of 
the Mandatories and to advise the Council on all matters 
relating to the observance of the mandates” ; and that the 
procedure for examining petitions of the inhabitants of the 
mandated territories was not approved by the League Council 
until 31 January 1923.

Judge van Wyk expressed the view that the Commission 
had no independent powers and no legislative powers and that 
its function was limited to advising the Council. However, 
he pointed out that any such interpretation of the mandate 
by the Commission, as was accepted by the League Council, 
became a precedent to which a prudent mandatory would have 
due regard. He also quoted Professor Quincy Wright, who 
had said that a Commission's report pointing out conflict 
between the Mandatory's policies and actions and the provi
sions of the mandate, which report was adopted by the League 
Council, became binding upon the Mandatory. In this regard 
Judge van Wyk pointed out that any precedent thus established 
did certainly not become a “binding law which had to be 
applied by each and every mandatory, irrespective of its parti
cular circumstances.”

Professor Quincy Wright, as quoted by Judge van Wyk, 
also expressed the view that the Commission "felt obliged to
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limit its criticism by law.” Judge van Wyk pointed out that 
the “Commission on one occasion, and individual members 
thereof on a few occasions, appeared to have been critical of 
certian aspects of some of the Respondent’s policies of differen
tiation.” However, in general these policies were approved 
by the Commission. In this regard, Judge Jessup pointed out 
that even though the representatives of the Mandatories “were 
often subjected to severe cross-examination” by the Commission, 
harsh and violent language was seldom used either during the 
proceedings or in the resolutions “and the general tendency 
was to avoid putting a Member‘on the spot’...He also pointed 
out that the Commission discussed the affairs of the Mandate 
for South West Africa on many occasions in the absence of 
the representative of South Africa ; and that on occasions when 
the latter was present, “it was the regular practice of the 
Commission to discuss the problems of Mandate privately, 
either before the representative of the Mandatory was called 
in or after he had left or both.”

(v) Judicial control over performance of the Trust

(a) Distinction between jurisdictional clauses in different
categories of Mandates :

1966 Judgment
“...The original drafts contained no jurisdictional 

clause. Such a clause was first introduced in connection 
with the ‘B’ mandates by one of the States participating 
in the drafting, and concurrently with proposals made 
by that same State for a number of detailed provisions 
about commercial and other “special interests” rights 
(including missionary rights) for member States of the 
League. It was little discussed but, so far as it is possible 
to judge from what is only a summary record, what 
discussion there was centred mainly on the commer
cial aspects of the mandates and the possibility of disputes 
arising in that regard over the interests of nationals of

members of the League...In the same way, the original 
drafts of the ‘C’ mandates, which in a different form 
contained broadly all that now appears in the first four 
articles ot the Mandate for South West Africa, had no 
jurisdictional clause and no “missionary clause” either. 
The one appeared when the other did.

“The inference to be drawn from this drafting 
history is confirmed by the very fact that the question of 
a right of recourse to the Court arose only at the stage 
of the drafting of the instruments of mandate, and that 
as already mentioned, no such right figured among the 
“securities” for the performance of the sacred trust 
embodied in the League Covenant.

“After going through various stages, the jurisdictio
nal clause finally appeared in the same form in all the 
mandates, except that in the case of the Mandate for 
Tanganyika (as it then was) a drafting caprice caused the 
retention of an additional paragraph which did not 
appear, or had been dropped in all the other cases. Once 
the piinciple of a jurisdictional clause had been accepted, 
the clause was then introduced as a matter of course into 
all the mandates......”60

Dissenting opinions

JUDGE KORETSKY

“It is necessary to turn to the history of the inclu
sion of the jurisdictional clause in the mandate instrument. 
It is a fact that the Mandates Commission (usually called 
the Milner Commission) was set up in June 1919 for the 
purpose of drafting mandate instruments ‘B’ and ‘C’. 
There were two tendencies that arose at once (a) to

60 South West AJ'rica (secondphase) Judgment, 1966, pp. 43-44.



defend first of all the interests of commercial and indu
strial circles (this was reflected in seeking to include in 
the draft clauses concerning the “open door , and 
“commercial equality”), and (b) to protect indigenous 
peoples. The French member of the Commission (M. 
Simon) expressed the view “that the idea of commercial 
equality preceded that of the Mandates, that it embraced 
the whole theory of the Mandates, that the Mandates 
had been devised to ensure : (1) commercial equality ;
(2) the production of indigenous populations and that 

the Mandate could not exist without those twjo condi
tions.” Translation.] But the President of the Commission 
(Lord Milner) did not agree with this—He said :

[ Translation ]
“He maintained that the ‘C’ Mandate differed from 

the ‘B’ Mandate precisely in respect of commercial equa
lity. Territories which came within the category of the 
C Mandate w'ere attached to the State of the mandatory 
Power and were consequently subject only to the stipu
lations concerning the protection ot indigenous peo
ples. . .

“And this difference between the two kinds of man
dates ‘B' and ‘C resulted in two kinds of jurisdictional 
clauses in drafts relating to them.

“The draft of mandate ‘B’ had Article 15 which 
consisted of two paragraphs : one which corresponds to 
the present Article 7(2) of the Mandate......... bl

And

“......... A ‘C’ mandate had (and has) no provisions
which could be connected (directly at least) with the 
specific legal rights and interests of members States on

146

61 South West Africa (secondphase) Judgment, 1966, pp, 243-244.

their nationals (save perhaps in some measure Article 5, 
which was added for reasons which were not aimed at 
protecting direct State interests). And accordingly the 
draft of a ‘C’ mandate had no paragraph 2 analogous to 
that of a 'B' mandate.”62

JUDGE JESSUP

147

“The original Milner draft for ‘C mandates contained 
provisions about slavery, forced labour, control of arms 
traffic, alcoholic beverages, military service and fortifi
cations, but nothing on the requisite consent of the 
Council of the League for modifications of the terms of 
the mandate and no adjudication clause as in eventual 
Article 7.”63 64

And

“At the fourth session, later on 9 July, it is correct 
that Colonel House suggested that they consider Article 15 
of the American draft—the adjudication clause. The en
suing debate was on the procedural question whether suits 
in the International Court could be initiated by individus 
citizens—as suggested in the second paragraph of the 
American text—or whether it should, in accordance with 
traditional diplomatic practice in claims cases, be left to 
the State to espouse the claims of its citizens and act as 
plaintiff on their behalf.”r’4

And

“At this lime (9 August), there were available tw'o 
precedents, the adjudication clause in two paragraphs in 
the two ‘B’ mandates, and the adjudication clause in one

62 South West Africa ( second phase) Judgment, 1966, p. 245.
63 I hid., p. 356.
64 Ibid., p. 353.



“The French document cited above contains a note 
to the effect that the texts of the ‘B’ and ‘C’ mandates 
had been referred to the drafting committee of the Peace 
Conference, which had not discussed the merits but had 
put them in the form of treaties. The texts of the ‘B’ 
Mandates to Great Britain and the Belgium for East Africa 
are then printed; the texts of Article 15—the adjudication 
provision in two paragraphs—is identical in the two Man
dates. The text of the ‘C’ Mandates for South West 
Africa, for Nauru, for Samoa, for possessions south of the 
Equator except Samoa and Nauru, and for islands north 
of the Equator, are printed and the adjudication clause 
is the same in each one although in some mandates it is 
No. 8 and in others No. 9........... ”85

Comments

The Court, in its 1966 Judgment, points out that the right 
of recourse to the Court was not included in the securities for 
the performance of the trust provided in the League Covenant. 
Judge Koretsky further points out that the Mandates Commis
sion, which is popularly known as the Milner Commission, was 
set up in June 1919 for the purpose of drafting instruments for 
the ‘B’ and *C’ mandates.

65 South West Africa (second phase) Judgment, 1966, p. 364.

paragraph in the ‘C’ mandate. In drafting the ‘A’ man
date the American draftsmen could have chosen either one 
of these two formulae. They chose to take the formula 
containing the two paragraphs since the other articles ot 
the draft included detailed specification of economic, com
mercial, archaeological and other rights. But Lord Milner 
informed the Secretary-General of the Peace Conference 
by a letter of 14 August that since the French representa
tive was opposed to dealing with ‘A’ mandates at that 
time, the American draft was withdrawn.”

The Court also pointed out that the original mandate 
drafts did not contain any jurisdictional clause and that the 
clause was first introduced in the drafts of ‘B’ mandates and that 
too concurrently with the provisions about commercial and missi
onary rights for League Members, and was discussed mainly in 
connection with the disputes involving the commercial matters 
and interests of the nationals of the League Members. Further, 
the Court, as also the dissenting Judge Jessup, pointed out 
that the original draft for -C mandate did not contain any 
jurisdictional clause. According to Judge Koretsky, two ten
dencies could be seen during the initial discussions of the 
mandates system by the Mandates Commission, viz., “(a) to 
defend first of all the interests of commercial and industrial 
circles (this was reflected in seeking to include in the draft clau
ses concerning the “open-door”, and “commercial equality”), 
and (b) to protect indigenous population-” M. Simon, the 
French representative on the Milner Commission was of the 
view that the Mandates system was based upon the two essen
tial conditions of, and was devised to ensure : (1) commercial 
equality and (2) the protection of indigenous population, and 
that the idea of commercial equality preceded that of the 
Mandates.

On the other hand, Lord Milner, president of the Man
dates Commission said that whereas ‘B’ mandates embraced 
also the idea of commercial equality, the ‘C mandates, being 
attached to the Mandatories, did not embrace the same, and 

were consequently subject only to the stipulations concerning 
the protection of indigenous peoples.” This difference in the 
purposes behind the ‘B’ and ‘C' mandates resulted in the two 
kinds of jurisdictional clauses for these mandates. On the other 
hand, the Court, in its 1966 Judgment, pointed out that the 
clause appeared in a ‘C mandate simultaneously with the “mis
sionary clause”. (See Annexure II to this Study).

According to Judge Jessup, the adjudication clause, as 
embodied in Article 15 of the American draft for ‘B’ mandates
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was put forth by Colonel House on the fourth session of the 
Commission on 9 July. The said draft in the second paragraph 
provided that ‘'suits in the International Court could be initi
ated by individual citizens” from the States Members of the 
League. During the debate on the said provision certain 
representatives expressed disagreement and instead suggested 
that “it should, in accordance with traditional diplomatic prac
tice in claims cases, be left to the State to espouse the claims of 
its citizens and act as plaintiff on their behalf”. It may be 
noted here that the latter viewpoint prevailed in the long run.

By August 9 two precedents for the adjudication clause 
were available—the clause in the two ‘B’ mandates had two 
paragraphs, while that in a C' mandate had only one pragraph. 
In drafting the ‘A’ mandate the American draftsman adopted 
the former “since the other articles of the draft included detailed 
specification of economic, commercial, archaeological and other 
rights.” However, the said draft was withdrawn as a result of 
the French opposition to dealing with ‘A’ mandates at that time.

The adjudication clause, as provided in Article 15 in the 
final drafts of the two ‘B' mandates to Great Britain and to 
Belgium for East Africa, was identical in each of them, "except 
that in the case of the Mandate for Tanganyika (as it then was) 
a drafting caprice caused the retention of an additional 
paragraph which did not appear, or had been dropped in all 
other cases.” Similarly, the clause was identical in each of the 
‘C’ mandates for South West Africa, for Nauru, for Samoa and 
for other territories south and north of the Equator. According 
to Judge Koretsky, the adjudication clause embodied in the 
present Article 7 (2) of the mandate for South West Africa 
corresponds to the first paragraph of Article 15 of a ‘B’ mandate. 
(See Annexure 11 to this Study). He also pointed out that a 
‘C'mandate had no second paragraph corresponding to that of a 
‘B’ mandate, inasmuch as the former mandate was not con
cerned “with the specific legal rights and interests of the member 
States or their nationals (save perhaps in some measure Article 5,

which was added for reasons which were not aimed at protecting 
direct State interests).”

(/;) Mechanism of Judicial Control :

1950 Advisory Opinion

“. . . Each member of the League had a legal int
erest, vis-a-vis the Mandatory Power, in matters relating 
to the interpretation or the application of the provisions 
of the Mandate'; and had a legal right to assert its interest 
against the Union by invoking the compulsory jurisdiction 
of the Permanent Court (Article 7 of the Mandate 
Agreement) ...” 66

1962 Judgment

“In the first place, judicial protection of the sacred 
trust in each Mandate was an essential feature of the 
Mandates System. . . the Permanent Court was to adjudi
cate and determine any dispute within the meaning of 
Article 7 of the Mandate. The administrative supervision 
by the League constituted a normal security to ensure full 
performance by the Mandatory of the sacred trust to 
ward the inhabitants of the mandated territory, but the 
specially assigned role of the Court was even more essen
tial, since it was to serve as the final bulwark of protection 
by resources to the Court against possible abuse or brea
ches of the Mandate.”67

And

“In the second place, besides the essentiality of judi
cial protection for the sacred trust and for the rights of

66 International Stains of South West Africa, Advisory Opinion : I.C.J. 
Reports 1950, p. 165.

67 South 1 Vest Africa Cases (Preliminary Objections) Judgment, 1962; 
I.C.J. Reports, 1962, p. 336.



the Member States under the Mandates, and the lack of 
capacity on the part of the League or the Council to in
voke such protection, the right to implead the Mandatory 
Power before the Permanent Court was specially and 
expressly conferred on the Members of the League, evi
dently also because it was the most reliable procedure of 
ensuring protection by the Court, whatever might happen 
to or arise from the machinery of administrative super
vision.”68
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1966 Judgment

“Unlike the final version of the jurisdictional clause 
of the Mandate as issued by the Council and adopted for 
all the mandates, by which the Mandatory alone under
took to submit to adjudication in the event of a dispute 
with another member of the League, the original version 
would have extended the competence of the Court equally 
to the disputes referred to it by the Mandatory as plaintiff, 
as well as to disputes arising between other members of the 
League inter se. The reason for the change effected by 
the Council is directly relevant to what was regarded as 
being the status of the individual members of the League 
in relation to the Mandate. The reason was that, as was 
soon perceived, an obligation to submit to adjudication 
could not be imposed upon them without their con
sent...”89

Separate opinion

JUDGE VAN WYK

“If the Court had been intended to fulfil this special 
role of protection of the sacred trust a provision to that 
effect would have been embodied in the Covenant, and it

68 South West Africa (secondphase) Jaugment. 1966, p. 237,338.
69 Ibid., p. 27.

would not have been left to the Council to include this 
“super security” in the mandate declaration. . . .Further
more, even supposing that this important provision relat
ing to the Court’s special role had been intentionally 
omitted from the Covenant because it was thought that 
it would be included in the instruments of the mandate, 
one would have expected that at the time the Covenant 
was signed some reference to this would have been made.

153

Dissenting opinions
JUDGE WELLINGTON KOO

“. . . . the authors of the mandates system could not 
have been unaware of human frailties and therefore the 
unrealistic nature of any hope and faith on their part 
that every mandatory could always be relied upon to 
show an indentity of views with the Council on a given 
matter relating to the particular mandate, or to manifest 
a never failing spirit of accommodation to yield to the 
views of the Council in the interest of the peoples of the 
territories under mandate. To meet such a contingency, 
however rare it might be, and equally conscious of the 
primary purpose of the mandates system, the authors of 
the mandate instruments, appointed by the Principal 
Allied and Associated Powers in 1919, introduced the ad
judication clause first in ‘B’ mandates and latter in ‘C’ 
mandates, and used the same text for both categories, in 
order to provide a means of judicial protection of the 
interests of the said inhabitants through the exercise by 
individual Members of the League of their substantive 
right or legal interest in the observance of the mandate 
obligations towards them by the respective manda
tories.”70 71

70 South West Africa Cases (second phase) Judgment 1966, p. 74.
71 Ib‘d., p. 219.
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JUDGE KORETSKY

“ It was said that it was rather difficult to settle 
disputes relating to the Mandate in the Council as under 
the unanimity rule the vote of a Mandatory was a decid
ing one, that it would sometimes be more convenient to 
turn a dispute relating to the interpretation or the appli
cation of the provisions of the Mandate into the channel 
of calm judicial consideration.

“But who was entitled to institute proceedings against 
a Mandatory? Neither the League itself nor its Council 
could bring an action in the Court. And then the right 
to apply to the Court in defending the “common cause” 
was entrusted to any Member of the League.

“Was this something strange at that time? I venture 
to cite an excerpt from a pamphlet of the League : La 
Cour Permanente de Justice internationale (Geneva, 1921, 
P- 19)
[Translation]

“The question has been raised whether the principal 
organs of the League—above all, the Council—should not 
be able, as such, to be a party to a dispute before the 
Court. This idea has, however, been discarded both by 
the Council at its Brussels meeting and by the Assembly. 
On the other hand, it is understood, as is expressly stated 
in the report on the Statute approved by the Assembly, 
that groups of States may appear as a party. Consequent
ly, there is nothing to prevent the individual States re
presented, at a given moment on the Council from 
instituting an action collectively, but not as the Council 
of the League. This possibility may prove to be of special 
value when it comes to enforcing certain stipulations of 
the treaties concerning the protection of racial, religious, 
etc., minorities......... ”7a

72 South West Africa (secondphase) Judgment, 1966, p, 246.

JUDGE TANAKA

“As we have seen above, it is argued that the super
vision of the Mandate belongs to the Council of the 
League and to this body only, not to individual Members 
of the League; therefore they possess no right to invoke 
the Court’s jurisdiction in matters concerning the general 
administration of the Mandate, nor does the Court possess 
power to adjudicate on such matters.

‘However, the existence of the Council as a super
visory organ of the Mandate cannot be considered as con
tradictory to the existence of the Court as an organ of 
judicial protection of the Mandate. The former, being in 
charge of the policies and administration of the Manda
tory and the latter, being in charge of the legal aspects of 
the Mandate, they cannot be substituted the one for the 
other and their activities need not necessarily overlap or 
contradict one another. They belong to different planes. 
The one cannot be regarded as exercising appellate juris
diction over the other.”73

JUDGE JESSUP

“...Paragraph 1 of Article 22 has been quoted above 
with particular emphasis upon the words “and that 
securities for the performance of this trust should be 
embodied in this Covenant.” Since there is reference in 
the further paragraphs of Article 22 to the Council of 
the League and also to “a permanent commission” but 
no mention whatever of the Permanent Court of Inter
national Justice, it has been argued that resort to the 
Court as ultimately provided for in paragraph 2 of 
Article 7 of the Mandate is not one of the “securities 
for the performance of this trust” and therefore must

U South West Africa (secondphase) Judgment, 1966, p. 958.
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have some lesser or different role. In rejecting this point 
of view, it must be noted that the quoted text of paragraph 
1 of Article 22 does not say “all the securities” or even 
“the securities”, which would have the same meaning...It 
surely was not ultra vires the Council to confirm the 
inclusion in the Mandate of Article 7 with its two 
safeguards—one requiring the Council’s consent to any 
modification and the other providing for recourse to the 
Permanent Court of International Justice.”74

Comments

Judge Koretsky pointed out that on account of the 
unanimity rule attaching to a decision by the League Council, 
the vote of a Mandatory became a deciding one inasmuch as 
the latter could veto any decision by the Council ; and that, 
due to the said rule, settlement of disputes relating to Man
date in the Council was found to be difficult. According to 
Judge Wellington Koo, the authors of the mandates system could 
not be sure “on their part that every mandatory could always be 
relied upon to show an identity of views with the Council on 
a given matter relating to the particular mandate, or to mani
fest a never failing spirit of accommodation to yield to the views 
of the Council in the interests of the peoples of the territories 
under mandate.” In order to make the settlement of disputes 
possible in such a contingency and (in'the words of Judge Koret
sky) thinking “that it would sometimes be more convenient to 
turn a dispute relating to the interpretation or the application 
of the provisions of the Mandate into the channel of calm 
judicial consideration”, they introduced an adjudication clause 
providing for the right of a League Member to have recourse 
to the Permanent Court of International Justice for adjudication 
by that Court of a dispute of the aforesaid nature.

The Court, in its 1962 Judgment, regarded the judicial 
protection of the sacred trust to be “an essential feature of

74 South West Africa (secondphase) Judgment, 1966, pp. 396-397.

the Mandates System.” It expressed the view that while 
administrative supervision by the League of the performance 
of the trust towards the peoples of the mandated territories 
constituted the normal security, the judicial control and super
vision by the Court served as the final bulwark of protection 
of the interests of these peoples and against possible abuse or 
breaches of the trust by the mandatory Powers. Judge Tanaka 
expressed the view that the supervision of the Mandate by 
the League Council and judicial protection of the Mandate by 
the Court were not contradictory to each other ; that the 
Council supervised the policies and administration of the Man
datory, while the Court dealt with the legal aspects of the 
mandate ; that they cannot be substituted the one for the other; 
and that “the one cannot be regarded as exercising appellate 
urisdiction over the other.”

Judge van Wyk emphasized the fact that the Covenant 
nowhere mentioned anything about the judicial protection of the 
sacred trust, and doubted whether the Court had been intended 
to fulfil the special role given to it in the Mandates in regard 
to such protection. However, Judge Jessup expressed the view 
that the fact that the Covenant does not mention the judicial 
protection, which was ultimately provided by Article 7(2) of the 
Mandate, does not mean that the same is not one of the “secu
rities for the performance of the trust” or has “some lesser or 
different role.” He pointed out that paragraph 1 of Article 22 
of the Covenant does not say “all the securities”, and as such 
it “surely was not ultra vires the Council to confirm the inclu
sion in the Mandate of Article 7 with its two safeguards one 
requiring the Council’s consent to any modification, and the 
other providing for recourse to the Permanent Court of Interna
tional Justice.” (See Annexures I and II to this Study).

Judge Wellington Koo pointed out that the judicial pro
tection of the interests of the inhabitants of the mandated 
territories was sought to be accomplished by conferring a right 
on the individual members of the League to have recourse to



the Court in matters relating to the interpretation or application 
of the provisions of the mandate. The Court, in its 1950 Advi
sory Opinion, also referred to the said right of each member of 
the League, who could assert the same against a Mandatory by 
invoking the jurisdictional clause of the mandate agreement. 
Judge Tanaka referred to the argument that the League Members 
had no such right, nor did the Court had the jurisdiction to deal 
with such matters inasmuch as the supervision of the Mandates 
System belonged to the League Councjl alone, and at present 
belongs to the United Nations alone.

In this connection the Court, in its 1962 Judgment, and 
Judge Koretsky in his dissenting opinion to the 1966 Judgment, 
pointed out that the League as well as the Council lacked capa
city to bring an action against a Mandatory in the Court and to 
invoke the judicial protection of the trust ; and that the task of 
impleading the Mandatory before the Court for the purpose of 
protecting the trust judicially, was accomplished through the 
instrumentality of conferring the right to bring disputes con
cerning mandates before the Court on the individual League 
Members. According to the Court, “it was the most reliable 
procedure of ensuring protection by the Court, whatever might 
happen to or arise from the machinery of administrative 
supervision.” The same method was utilized for “enforcing 
certain stipulations of the treaties concerning the protection of 
racial, religious, etc., minorities." Richard A. Falk points out 
that the aforesaid “construction of the mandates system is clear
ly repudiated by the Court in 1966 ; the requirement of unani
mity in League voting is relied upon in the latter decision to 
demonstrate the intention to avoid the judicial creation of legal 
obligations binding on the Mandatory whereas in 1962 this same 
voting requirement was, as we have seen, invoked to establish 
the necessity for vesting judicial protection in the Members of 
the League.”73 75 *
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75 In his article on "The South West Africa Cases”, International Orga
nisation, Vol. XXI, No. 1, Winter 1967, p. 12.

Giving reasons for the obligation to submit to adjudica
tion being cast upon the Mandatory alone and not upon the 
League Members as well, the Court in its 1966 Judgment, point
ed out that the earlier versions of the jurisdictional clause had 
postulated such obligation equally upon the Mandatory and any 
other League Member, and sought to enable the Mandatory to 
come before the Court as a plaintiff. However, it was later 
realized that an obligation to submit to adjudication could not 
be cast upon the League Members without their consent, and 
consequently the jurisdiction of the Court, under the clause, was 
confined to the disputes relating to mandates brought against 
the Mandatory by any member of the League.

Role of League Members vis-a-vis the Mandates System

1950 Advisory Opinion

“These obligations (of the Mandatory) have one point 
in common. Each Member of the League had a legal 
interest, vis-a-vis the Mandatory Power, in matters ‘relat
ing to the interpretation or the application of the provi
sions of the Mandate’ ; and had a legal right to assert its 
interest against the Union by invoking the compulsory 
jurisdiction of the Permanent Court (Article 7 of the 
Mandate Agreement). Further, each member, at the time 
of dissolution, had substantive legal rights against the 
Union in respect of the Mandate.”78

1966 Judgment

“Accordingly, viewing the matter in the light of the 
relevant texts and instruments, and having regard to the 
structure of the League, within the framework of which 
the mandates system functioned, the Court considers that 
even in the time of the League, even as members of the 26

26 International Status of South I Vest Africa, Advisory Opinion : I.C.J. 
Reports 1950, p. 165.
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78 Ibid., p. 73.
79 Ibid., p. 219.

League when that organization still existed, the Applicants 
did not, in their individual capacity as States, possess any 
separate self-contained right which they could assert, 
independently of, or additionally to, the right of the 
League, in the pursuit of its collective institutional activity, 
to require the due performance of the Mandate in dis
charge of the ‘sacred trust’. This right was vested exclu
sively in the League, and was exercised through its 
competent organs. Each member of the League could 
share in its collective, institutional exercise by the League, 
through their participation in the work of its organs, and 
to the extent that these organs themselves were empower
ed under the mandates system to act. By their right 
to activate these organs (of which they made full use), 
they could procure consideration of mandate questions as 
of other matters within the sphere of action of the League. 
But no right was reserved to them, individually as States, 
and independently of their participation in the institu
tional activities of the League, as component parts of it, 
to claim in their own name,—still less as agents authorized 
to represent the League,—the right to investigate the sac
red trust,'—to set themselves upon as separate custodians 
of the various mandates. This was the role of the League 
organs.

“To put this conclusion in another way, the position 
was that under the mandates system, and within the gene
ral framework of the League system, the various manda
tories were responsible for their conduct of the mandates 
solely to the League—in particular to its Council—and 
were not additionally and separately responsible to each 
and every individual State member of the League. If the 
latter had been given a legal right or interest on an indivi
dual “State” basis, this would have meant that each 
member of the League, independently of the Council or 
other competent League organ, could have addressed itself 
directly to every mandatory, for the purpose of calling

for explanations or justifications of its administration, and 
generally to exact from the mandatory the due perfor
mance of its mandate, according to the view which that 
State might individually take as to what was required for 
the purpose.”77

Separate opinion

JUDGE VAN WYK

“... There is in any event no evidence to be found 
anywhere to support the statement that the rights and 
duties of ensuring performance were in addition to 
the rights and duties of the organs of the League—confer
red on all the members of the League. It follows that the 
suggestion that individual members of the League were 
given powers of administrative supervision over the man
datories is unfounded...... ”78

Dissenting opinions

JUDGE WELLINGTON KOO

“In other words the legal right or interest of the 
League Members individually as well as collectively 
through the Assembly of the League in the observance of 
the mandates by the mandatories originated with and in
herent in the mandates system, as has been demonstra
ted above, and an adjudication clause was inserted in each 
mandate not to confer this right or interest, which is already 
necessarily implied in Article 22 of the Covenant and in 
the mandate agreement, but to bear testimony to its pos
session by the League Members and to enable them, if 
need be, to invoke, in the last resort, judicial protection of 
the sacred trust.”70



JUDGE TANAKA

“The interest which the member States of the League 
possess regarding the proper administration of the manda
ted territory by the Mandatory is possessed by Members 
of the League individually, but it is vested with a corpo
rate character. Each Member of the League has this kind 
of interest as a Member of the League, that is to say, in 
the capacity of an organ of the League which is destined 
to carry out a function of the League.”sn

JUDGE JESSUP

“It is not always easy to distinguish between actions 
of the League or its organs as corporate bodies and ac
tions of the States which composed the League. I am 
not concerned here to reach a conclusion whether the 
League of Nations had separate international juridical 
personality but I am concerned with a realistic appraisal 
of its activities as an organization. In connection with the 
problems here under discussion, importance must be 
attached to the views and attitudes of Governments and 
their spokesmen in the nineteen-twenties. One may take 
as a back-drop certain statements in 1923 and 1924 by one 
of the great proponents of the League, Lord Robert 
Cecil :

“From a constitutional point of view, the League 
of Nations was nothing but the Governments which 
composed it.” (League of Nations, Official Journal, 
1923, p. 938).

“The League was not a super-national organiza
tion ; it was nothing more than the Governments 
represented in its Council and at its Assembly—

80 South West Africa (second phase) Judgment, 1966, p. 262.

Influence could therefore never be usefully exerted on 
the League as a corporate body, but only on the in
dividual Governments which composed it.” {Ibid.,
1924, p. 329-330). “----- he was a little afraid of any
proposals which might have the effect of transform
ing the Council into a body seeking to achieve the 
suppression of slavery by its own initiative. The 
Council had been created solely for the purpose of 
enabling Governments to cooperate and to assist them 
whenever necessary.” (Ibid., p. 331)81

The Court, in its 1966 Judgment, expressed the view that 
the supervision of the mandate belonged to the League Council 
that the League members took part in the same only through 
their participation in the work of the Council in connection 
with mandate affairs ; and that they possessed no right to require 
due performance by the Mandatory, of the trust, independent 
of, or in addition to, that of the Council. It also emphasized 
that a grant of any such right to the individual Members of the 
League “would have meant that each member of the League 
independently of the Council or other competent League organ 
could address itself directly to every mandatory, for the purpose 
of calling for explanations or justifications of its administration 
and generally to exact from the mandatory the due perfor
mance of its mandate, according to the view which that 
State might individually take as to what was required for the 
purpose.” Judge van Wyk found that there was no evidence 
to support the view that individual League members had a 
right, independent of the League or its organs, to ensure due 
performance of the mandate and any suggestion that they had 
a right to any supervision over the mandate was unfounded.

However, according to Judge Jessup, it was not easy 
to distinguish between the actions of the organs of the League
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as corporate bodies and those of the individual League mem
bers, in so far as a realistic appraisal of the activities of the 
League are concerned. He quoted Lord Robert Cecil, who 
was of the view that the League, from a constitutional point 
of view, was nothing but its Member States and that “influence 
could therefore never be usefully exerted on the League as 
a corporate body, but only on the individual Governments 
which composed it.” Judge Tanaka expressed the view that 
the League Members individually were the organs of the League 
destined to carry out its functions and possessed the legal 
interest in the proper administration of the mandate though 
the same was vested with a corporate character.” Further, the 
Court, in its 1950 Advisory Opinion, emphasized the legal 
right of each League Member in matters “relating to the inter
pretation or the application of the provisions of the Mandate”, 
which was asserted “against the Union by invoking the 
compulsory jurisdiction of the Permanent Court (Article 7 of 
the Mandate Agreement-—see Annexure II to this Study.) The 
Court, as well as Judge Wellington Koo in his dissenting 
opinion to the 1966 Judgment, also emphasized the individual and 
collective substantive legal rights of the League Members in the 
observance of the mandate by the mandatory—the collective 
ones being exercised through the League organs. According 
to Judge Koo “the adjudication clause was inserted in each 
mandate not to confer this right or interest-----but to bear
testimony to its possession by the League Members and to 
enable them, if need be, to invoke in the last resort, judicial 
protection of the sacred trust.”

Further, as has also been noted in the previous item 
of this Chapter, the League or its Council could not appear 
as a party before the Court, and as such the task of adjudi
cation of a dispute relating to a mandate, was sought to be 
accomplished by enabling the League Members to bring any 
such dispute before the Court, and to act thereby as an instru
mentality of thejudicial protection of the mandate
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6. Modification of the terms of the mandate 

1966 Judgment

Dissenting opinions

JUDGE JESSUP

“The original Milner draft for ‘C mandates conta
ined provisions about slavery, forced labour, control of 
arms traffic, alcoholic beverages, military service and 
fortifications, but nothing on the requisite consent of 
the Council of the League for modification of the terms 
of the mandate...

“The second meeting of the Commission was on 8
July......Thus, Colonel House suggested inserting in the
‘C draft, Article 14 of his ‘B’ draft which, in expanded 
form, deals with the necessity for the consent of the 
Council to any changes, as is now recorded in paragraph 
1 of Article 7 of the South West Africa ‘C mandate.”82 83

JUDGE PADILLA NERVO

“The Union has no competence to modify unila
terally the international status of the territory, as is 
shown by Article 7 of the Mandate. The competence to 
determine and modify the international status of South 
West Africa rests with the Government of South Africa 
acting with the consent of the United Nations. 83

Comments

Judge Jessup has pointed out that the original Milner 
draft for ‘C mandates did not contain a provision concerning 
the procedure of modification of the mandate agreement, and 
that, at the meeting of the Commission on July 8, 1919, 
Colonel House introduced a clause, based on Article 14 of

82 South West Africa (second phase) Judgment 1966, pp. 356-357.
83 Ibid., p. 460.
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CHAPTER IV

SURVIVAL OF THE MANDATE AND OF 
ADMINISTRATIVE SUPERVISION AND 
JUDICIAL CONTROL OVER THE MAN
DATED TERRITORY ON DISSOLUTION 

OF THE LEAGUE
The controversy.

Whether the mandate was deemed to be a contract or 
an international institution ?

3. Other bases of the controvesy.
4. The controversy examined in the light of original terms of 

the mandate-
5. The controversy examined in the light of events immedia

tely preceding dissolution of the League.
6- The controversy examined in the light of the provisions of 

the U. N. Charter-

7. The controversy examined in the light of the proceedings 
of the United Nations.

Legal position of other mandates and agreements similar 
to mandates.

Respondent's contention would forfeit its right to admi
nister the territory.
Whether there is an obligation of the mandatory to submit 
annual reports to the United Nations ?

Respondent's obligation to transmit petitions to the United 
Nations.

Whether the jurisdictional clause survived the dissolution 
of Permanent Court of International Justice ?

Conclusions.



1. The Controversy 

1950 Advisory Opinion

“that South West Africa is a territory under the 
international Mandate assumed by the Union of South 
Africa on December 17, 1920 ;

“that the Union of South Africa continues to have 
the international obligations stated in Article 22 of the 
Covenant of the League of Nations and in the Mandate 
for South West Africa as well as the obligation to transmit 
petitions from the inhabitants of that Territory, the super
visory functions to be exercised by the United Nations, 
to which the annual reports and the petitions are to be 
submitted, and the reference to the Permanent Court of 
International Justice to be replaced by a reference to the 
International Court of Justice, in accordance with Article 
7 of the Mandate and Article 37 of the Statute of the 
Court.”1

Separate opinion

JUDGE READ

“...The disappearance of the obligations included in 
the first and the second classes would bring the Mandates 
System to an end. The disappearance of the regime of 
report, accountability, supervision and modification, 
through the Council and the Permanent Mandates Com
mission, might weaken the Mandates System ; but it 
would not bring it to an end. As a matter of fact, the 
record show's that the paralysis of those agencies during 
six war years had no detrimental effect upon the mainte
nance of the well-being and development of the peoples.”3

1 International Status of South West Africa, Advisory Opinion, I.C.J. 
Reports 1950, at p. 143.
7hid . at n 1
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of the Mandate, arc based on the continual existence of 
the Mandate; consequently, if its existence could not be 
proved, they would necessarily fall away.

“The Applicants’ Final Submissions Nos. 1 and 2 
deal with the matter of the survival of the Mandate. 
Submission No. 1 reads as follows :

“South West Africa is a territory under the 
Mandate conferred upon His Britannic Majesty by 
the Principal Allied and Associated Powers, to be 
exercised on his behalf by the Government of the 
Union of South Africa, accepted by His Britannic 
Majesty for and on behalf of the Government of the 
Union of South Africa, and confirmed by the Council 
of the League of Nations on December 17, 1920."

“By Submission No. 1, the Applicants define the 
international status of tire Territory of South West Africa 
and contend that this status is not merely an historical 
fact, but continues to the present time.

“By Submission No. 2, the Applicants further contend 
the continuation of the international obligations of the 
Respondent as Mandatory. It reads as follows ;

“Respondent continues to have the international 
obligations stated in Article 22 of the Covenant of 
the League of Nations and in the Mandate for South 
West Africa as well as the obligations to transmit 
petitions from the inhabitants of that Territory, the 
supervisory functions to be exercised by the United 
Nations, to which the annual reports and petitions 
are to be submitted.”

“The Respondent’s final submissions (C.R. 65/95, 
pp. 53-54) which are the same as set forth in the Counter
Memorial, Book 1, page 6, and the Rejoinder Volume II, 
page 483, particularly contend in regard to the question

of the lapse or «.to»* of .he Manda» on
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supervision had lapsed upon the dissolution of the League 
of Nations.”7

Comments

Judge Tanaka, in his dissenting opinion to the 1966 Judg
ment, expressed the view that all the claims of Applicants were 
dependent upon the question of survival of the Mandate on dis
solution of the League, and the same would fall to the ground, 
in case such survival were not established. Justice M. 
Hidayatullah of the Supreme Court of India also expressed 
the view that in “the Judgment of the Court two questions 
were stated to go to the root of the matter : first, whether the 
Mandate still subsisted...”8

As regards the said question, the Applicants contended 
that the Mandate survived; that the international status of the 
territory continued after dissolution of the League; and that the 
Union of South Africa continued to be under international obliga
tions stated in the Covenant and the Mandate. On the other 
hand, the Respondent contended that the whole Mandate had 
lapsed on the dissolution of the League; and that the Respon
dent was no longer subject to any obligations under the same. 
It may be remarked here that in its 1966 Judgment the Court 
did not express any specific view on the subject, but its treat
ment of the case discloses that it proceeded on the assumption 
of survival of the Mandate. Judge Jessup has expressed the 
view that the Court did not decide the question and the Res
pondent’s contention.

In its 1950 Advisory Opinion the Court found that South 
West Africa continues to be a teiritory under the Mandate; and 
that “South Africa continues to have international obligations 
stated in Article 22 of the Covenant of the League of Nations 
and in the Mandate.” Judge Read, in his separate opinion,

7 South West Africa (second phase) Judgment, 1966, at pp. 330-331.
8 In his book on The South West Africa Case, at p. 38.
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tely wrong.” Judge van Wyk, in his separate opinion to the 
1966 Judgment, did not agree with the view that in its 1962 
Judgment the Court supported its aforesaid finding in 1950, 
and was of the view that, in 1962, the Court made no express 
findings on the question and deliberately avoided the issue 
inasmuch as it "did not intend expressing any opinion thereat.” 
Mr. Richard A. Falk has expressed the view that the 
question, ‘whether the General Assembly succeeded to the 
role of the League....was settled affirmatively by the I. C. J. 
in its unanimous Advisory Opinion of 1950 and never subse
quently contradicted. Even if this line of reasoning is accepted, 
South Africa can emphasize that it is not bound by I. C. J. 
determinations that are set forth in an Advisory Opinion.”9

2. Whether the Mandate was deemed to be a Contract or an 
International Institution?

1950 Advisory Opinion

Separate opinion

SIR ARNOLD McNAIR

“. . . the Mandate created a status for South West 
Africa. This fact is important in assessing the effect of 
the dissolution of the League. This status valid in rem 
supplies the clement of permanence which would enable 
the legal condition of the Territory to survive the disap
pearance of the League, even if there were no surviving 
obligations between the Union and other former Members 
of the League. ‘Real’ rights created by an international 
agreement have a greater degree of permanence than 
personal rights. . . .”10

9 In his article on "The South West Africa Cases”, International Orga
nisation, Vol. XXI, No. 1, Winter 1967, at p. 18.

10 International Status of South 11 'est Africa, Advisory Opinion, I.C..J.
IQ SO nn lSfv-1^7

at

1966 Judgment 

Separate opinion
JUDGE VAN WYK.
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Dissenting opinions
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mously adopted by the Assembly of the League of 
Nations at its last meeting on 18th April 1946, including 
the concurrence of the Respondent.”12

JUDGE TANAKA
“From the point of view of purely juridical forma

lism, there is the conclusion that, so far as the Mandate is 
conceived as a contract between the two parties, namely 
the League of Nations on the one hand and the Manda
tory on the other, the dissolution of the League would 
produce, as a necessary consequence, the absolute 
extinction of the Mandate with all its legal vincula and 
that nothing remains thereafter. This is the fundamental 
standpoint upon which the arguments of the Respondent 
are based. This pure logicism is combined with strict 
voluntarism according to which all legal consequences 
attached to a juridical act are conceived as the effect of 
the will or intent of the parties...”13 14

And
“The only important matter is that a "sacred trust of 

civilisation” is conscientiously carried out by the 
Mandatories. The Mandate, inspired by the spirit of a 
“sacred trust of civilization”, once created by an interna
tional agreement between the two parties, the League on 
the one hand and the Mandatory on the other, enjoys 
its perpetual objective existence. The continual existence 
of the organized international community guarantees the 
objectivity and perpetuity of the Mandate as an interna
tional institution...... ”1J

And
“The recognition of the institutional side of the 

Mandate beside its contractual side by the 1950 Advisory

Opinion and the 1962 Judgment can confer on the Man-
elites System a durability beyond the l.te of the . g
and an objective existence independent of the original or

ulterior intent of the parties. .
sc but a product of a scientific method of mterpretat.on 

0f the Mandates System, in which the consideration of 
spirit and objectives as well as social reality of the system 
play important roles. This method of interpretation may 
be called sociological or teleological, in contrast with strict 
juristic formalism. Relying on the concept of the Mandate 
as an institution of a sociological nature, we take a step 
forward out of traditional conceptional jurisprudence, 
which would easily assert the ^ lapse ot the Mandate on 
the dissolution of the League.

JUDGE PADILLA NERVO
■ ■The dissolution or the League «as not the funeral 

of the principles and .obligations consigned m the 
.. itip Mandate; they are alive and wiCovenant and the 

continue to be alive.
“The Mandate has not lapsed, but has been, is and 

will be in existence, as long as South West Atrica is not 
placed under the trusteeship system by agreement between 

Republic of South Africa and the United 
until the time comes when the peoples of the Terr,tor, are 
able to stand by themselves under the strenuous condn on 
of the world of today, or eventually become an tndepend

cut State.”10
JUDGE MBANEFO
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12 South West Africa (secondphase) Judgment, 1966, at p. 235.
13 Ibid., at p. 269,
14 Ibid., at p. 270

15 South West Africa (secondphase) Judgment 1966, at p.276.

16 Ibid., at pp. 465-466.
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Mandate did survive as a treaty or convention in force, 
it must also have survived in some form in an objective 
or institutional sense since the territory and the Manda
tory are still identifiable. The existence of the Mandate 
as a treaty or convention assumes its existence as an 
institution. The issue might arise as to whether all the 
obligations in the Mandate were enforceable but that 
is a different matter. The fact is that the Mandate could 
not survive as a treaty or convention without at the same 
time surviving in some form as an institution...

“The Respondent in its argument against the survival 
of the Mandate, in the merits stage, proceeded on the 
basis that Article 6 was so essential to the Mandate that 
if, because of the dissolution of the League, it ceased 
to have any effect, then its disappearance would involve 
the demise of the Mandate as a whole;—it would carry to 
its grave all the other obligations which legally would have 
survival of the Mandate. The distinction between the 
survival of the Mandate as an institution and its survival 
as a treaty or convention is drawn only in the sense of 
showing that the Mandate could survive as an institu
tion—as an embodiment of real right—even though the 
treaty creating it could have come to an end. But the 
converse has not been shown to be the case, namely that 
it could survive as a treaty without at the same time surv
iving objectively. If the Mandate survived as a treaty or 
an institution, what survived are the rights and obliga
tions created by the treaty. So that the finding of the 
Court that the Mandate survived as a treaty or conven
tion in force carries with it the implication that the Man
date might have survived also in an objective or institu
tional sense. It means that the rights and obligations 
created by the Mandate remained enforceable at law.”17

17 South West Africa (second phase) Judgment, 1966, at p. 498.

Comments

Judge van Wyk has expressed the view that the authors of 
the Mandates System did not contemplate the possibility of the 
dissolution of the League, and that had they cotemplated its 
dissolution w'ithout providing for the transfer of its powers to 
another organization, their intention would have been to pro
vide that the provisions dependent “on the existence of the 
League would simply cease to apply.”

Judge Tanaka pointed out that the Respondent has argued 
that the Mandate w'as a contract between the League and the 
Mandatory and that censequently the dissolution of the League 
resulted in “the absolute extinction of the Mandate.” This was 
regarded by Judge Tanaka to be a point of view of purley 
juridical formalism” “combined with strict voluntarism accor
ding to which all legal consequences attached to a juridical act 
are conceived as the effect of the will or intent of the parties.” 
In the words of the Judge Mbanefo, Respondent’s contention 
was that the League’s “disappearance would involve the demise 
of the Mandate as a whole - it would carry to its grave all 
the other obligations which legally would have survived with 
the Mandate.” According to Justice M. Hidayatullah18 of the 
Supreme Court of. India, the Court in its 1962 Judgment re
garded the Mandate to be an international agreement, and that 
Judge Spiropoulous, Judge Basdenant, Sir Gerald Fitzmaurice 
and Judge Spender, in their dissenting opinions to the 1962 Judg
ment did not regard it so, as merely an instrument issued by 
the League Council in the exercise of its executive powers. 
This plea, according to Justice Hidayatullah was “intended to 
cut across the question of “consent” deductable from that 
Article (37 of the Statute) and Article 7 of the Mandate read 
together.” He also pointed out that according to Judge Spiro
poulous, the Mandate as a treaty could not have survived the 
collapse of the League.19

18 In his book on The South West Africa Case at p. 68.
19 Ibid., at p. 29.
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Sir Arnold McNair, in his separate opinion to the 1950 
Advisory Opinion, distinguished between the “real" rights 
and “personal rights” created by an international agreement 
or treaty and was of the view that the former “have a greater 
degree of performance than” the latter. Judge Wellington 
Koo, in his dissenting opinion to the 1966 Judgment, expressed 
the view that the disappearance of the League did not termi
nate the obligations which constituted a fundamental feature of 
the Mandates System.” Such obligations, including “the 
obligation of international accountability”, remained intact “by 
virtue of the principle of severability under international law.” 
Justice Hidayatullah points out that “Judge Jessup in a learned 
discussion proved that the Mandate was a treaty or convention. 
He found no difference between the two. He considered the 
principle of severability of treaties particularly in multipartite 
treaties, and held that the Mandate survived and was operable 
even if certain parts of the Resolution were inoperable,” 20 
that “an international obligation remained valid so long as 
there was no cause for its extinction and that the extinction 
could not be preserved.”21 Judge Padilla Nervo was of the 
view that the Mandate and its principles and obligations would 
remain in existence until the purpose behind the “sacred 
trust” was fulfilled, which would be achieved only “when the 
peoples of the Territory are able to stand by themselves under 
the strenuous conditions of the world of today, or eventually 
become an independent State.”

According to Lord McNair the Mandate created for the 
territory, an international status, which was “valid in ran" and 
which supplies the element of permanence unaffected by the 
disappearance of the League. Judge Tanaka and Judge Mba- 
nefo regarded the Mandate to be an international institution, 
which though created by a treaty, “enjoys its perpetual objec
tive existence.” Judge Tanaka regarded the continual exis
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20 Ibid., at p. 28.
21 Ibid., at pp. 58-59

tence of the organized international community as guaranteeing 
“the objectivity and perpetuity of the Mandate as an interna
tional institution”. According to him, the Court, in 1950 and 
1962, came to recognize the institutional aspect of the Mandate 
besides its contractual aspect on the basis of a scientific (which 
may also be called to be sociological or teleological method of) 
interpretation of the Mandates System, while taking into con
sideration the spirit, objectives, and the social reality of the 
system ; such recognition gave to the “system a durability 
beyond the life of the League and an objective existence inde
pendent of the original or ulterior intent of the parties.” 
According to Judge Mbanefo, the Mandate could not survive 
as a treaty without at the same time surviving as an 
institution. “The distinction between the survival of the 
Mandate as an institution and its survival as a treaty 
or convention is drawn only in the sense of showing 
that the Mandate could survive as an institution—as an embodi
ment of real rights—even though the treaty creating it could 
have come to an end.”

3. Other bases of the controversy

1950 Advisory Opinion

“The necessity for supervision continues to exist 
despite the disappearance of the supervisory organ under 
the Mandates System. It cannot be admitted that the 
obligation to submit to supervision has disappeared merely 
because the supervisory organ has ceased to exist, when 
the United Nations has another international organ per
forming similar, though not identical, supervisory func
tions.”-2

22 International Status of South West Africa, Advisory Opinion, I.C.J,
Reports 1950, at p. 136.



1966 Judgment

“It may also be urged that the Court would be 
entitled to make good an omission resulting from the 
failure of these concerned to foresee what might happen, 
and to have regard to what it may be presumed the 
framers of the Mandate would have wished or would even 
have made express provision for, had they had advance 
knowledge of what was to occur. The Court cannot 
however presume what the wishes and intentions of those 
concerned would have been in anticipation of events that 
were neither foreseen nor foreseeable ; and even if it could, 
it would certainly not be possible to make the assump
tions in effect contended by the Applicants as to what 
those intentions were.”23

Separate opinion

JUDGE VAN WYK

“The fallacies in reasoning along the line of the so- 
called “organized international community” with the ob
ject of establishing a contention that the Mandate instru
ment embodied an implied term such as aforestated, are 
legion. It disregards firstly the fact that, although the 
expression “organized international community” and the 
other expressions mentioned may in certain contexts serve 
some useful purpose as being descriplive of a collectivity
of States, they have no legal significance whatever.......
Furthermore, the reasoning in question either disregards 
the legal principle that a party cannot be bound by a 
suggested term to which it did not agree, or it disregards 
that fact that the Respondent agreed to the supervision of 
a particular body only, viz., the Council of the League....
It entirely disregards the important differences between

23 South West Africa (secondphase) Judgment, 1966, at pp, 48-49.

And

the League and the United Nations, particularly the pro
cedural provisions relating to the functioning of their 
organs...The truth is that the authors of the mandates 
system did not contemplate the possibility that the League 
would cease to constitute or represent what in a sense 
may be regarded as the “organized international com
munity”..........and the question whether the League’s
functions would be transferred to some future organiza
tion constituting or representing what could then be des
cribed as the “organized international community”...did 
therefore not arise......”24

The principle of effectiveness can never be di
vorced from the basic object of interpretation, viz., to 
find the true common intention of the parties, and it can
not operate to give an agreement a higher degree of effici
ency than was intended by the parties. It cannot, there
fore, be invoked to justify a result which is not in har
mony with the intention of the parties as expressed by 
words used by them, read in the light of the surrounding 
circumstances and other evidence.”2

Anc

Throughout its (1950) opinion the Court pur
ported to be searching for the common intention of the
parties to the Covenant, the Mandate and the Charter......
that “the international supervision” of the administration 
of the mandated territories should continue after the dis
solution of the League...If the Court did not find such a 
common intention, the only alternative is that it must 
have decided to legislate, which would mean that it ex
ceeds its authority...... ”26

24 South West Africa (secondphase) Judgment, 1966, at pp. 88-89.
25 Ibid., at p. 126.
26 Ibid., at p. 128.
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Dissenting opinion

JUDGE TANAKA

“...... The question of supervision presupposes the
prima facie continued existence of the Mandate. That is 
why tins matter was dealt with in detail in the 1950 Ad
visory Opinion and discussed at length in the preliminary 
objections stage of the present cases in connection with 
the survival of Article 7, paragraph 2. of the Mandate, 
which is concerned with judicial supervision. Because we 
can, in the main, agree with what was decided by the Court 
in 1950 and 1962, we need not go into the details of the 
question.”27

And

“The Mandates System is generally recognized as a 
product of compromise at the period of its inception 
between two principles, annexation and internationaliza
tion. The principle of international supervision by the 
League can be conceived as a product of compromise 
between the two extremes. So long as the Mandate sur 
vives, international supervision as a factor of compromise 
must be continued by some possible means to prevent 
the Mandate from being transformed into 
nexation.”28

And

“Nevertheless, we cannot recognize universal succes
sion in the juridical sense in those cases. Universal 
succession between the two entities, namely the League 
and the United Nations did not occur. Neither can the 
application of the provisions of the trusteeship system on

27 Soiah I Vest Africa
28 Ibid., at p. 273.

the Mandate be recognized without the conclusion of a 
trusteeship agreement. But nobody would wonder that 
the Mandatory’s power once exercised on behalf of the 
League, from the necessity of circumstances, becomes 
exercised on behalf of the United Nations, and conse
quently the international supervisory power, once belong
ing to the League, now belongs to the United Nations. 
The acceptance of this power and with it the responsibility 
by the United Nations does not appear to constitute ultra 
vires because the matter concerning the tutelage of back
ward peoples without doubt lies within the scope and 
limit of the objectives of the United Nations. ’2J

And

“Undoubtedly a Court of law declares what is the 
law, but does not legislate. In reality, however, where 
the borderline can be drawn is a very delicate and difficult 
matter. Of course, judges declare the law, but they do not 
function automatically. We cannot deny the possibility of 
some degree of creative clement in their juridical activities. 
What is not permitted to judges, is to establish law inde
pendently of an existing legal system, institution or norm. 
What is permitted to them is to declare what can be 
logically inferred from the raison d' et re of a legal system, 
legal institution or norm. In the latter case the lacuna in 
the intent of legislation or parties can be filled.

‘•So far as the continuance of international supervi
sion is concerned, the above-mentioned conclusion cannot 
be criticised as exceeding the function of the Court to 
interpret law. The Court’s Opinion of 1950 on this ques
tion is not creating law' simply for the reason of necessity 
or desirability without being founded in law and tact. The 
survival of the Mandates despite the dissolution of the

29 South West Africa (second phase) Judgment, 196 6, at p, 274-275.
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League, the importance of international supervision in the 
Mandates System, the appearance of the United Nations 
which, as the organized international community, it charac
terized by political and social homogenity with the defunct 
League of Nations, particularly in respect of the “sacred 
trust” for peoples who have not yet attained a full 
measure of self-government, and the establishment of the 
international trusteeship system, the Respondent’s mem
bership in the United Nations, and, finally, the refusal by 
the Respondent to conclude a trusteeship agreement as 
expected by the Charter : these factors, individually and 
as a whole, are enough to establish the continuation of 
international supervision by the United Nations.”30

JUDGE PADILLA NERVO
“The necessity for supervision continues to exist It 

cannot be admitted that the obligation to submit to super
vision has disappeared, merely because the supervisory 
organ under the Mandates System has ceased to exist, 
when the United Nations has another international organ 
performing similar supervisory functions.’"31 
And

“The new concept of the “sacred trust of civilization 
creates a new sense of international responsibility, which 
requires consultation with the peoples of the mandated 
territories and with the appropriate international organs 
and to take into account their will and consent as a sine 
qua non condition for effecting changes in the status of 
such territories.”32

Comments

Judge Tanaka was of the view that “the question of super- 
vs.on presupposes the prima facie continued existence of the

30 South West Africa (second phase) Judgment. 1966. at p. 277.
31 Ibid., at p. 459.
32 Ibid., at p. 465.

Mandate” and that the latter question was dealt with at length 
by the Court in its 1950 Advisory Opinion and 1962 Judgment. 
Judge van Wyk pointed out that the authors of the Mandates 
System did not foresee situation resulting from the dissolution 
of the League and, therefore, did not provide for the same. He 
expressed the view that in its 1950 Advisory Opinion the Court 
resorted to legislation, (which is not its function), after having 
failed to discover a common intention of the parties to the 
Covenant, the Mandate and the Charter, to the effect that the 
international supervision over mandates should continue after 
dissolution of the League. According to him, “the intention 
of the parties as expressed by words used by them, read in the 
light of the surrounding circumstances and other evidence” 
should be the guiding factors. The Court, in its 1966 Judgment, 
also expressed the view that it is not open to the Court to sup
ply “an omission resulting from the failure of those concerned 
to foresee what might happen”, or to presume that the authors 
of the System could have intended a particular course of 
action.

On the other hand, Judge Tanaka, while agreeing that 
the Court’s function is to declare “the law” and not to legis
late, expressed the view that it was difficult to draw a border
line between them, and that “the possibility of some degree of 
the creative element” in the juridical activities of the judges 
cannot be denied. According to him, the judges could not be 
permitted “to establish law independently of an existing system, 
institution or norm.” But they are always permitted to draw 
inferences from “the raison d’ detre” of such system, institution 
or norm and, if nesssary, also to fill the lacunae in the intent 
of legislation or parties” in this manner. Judge Tanaka also 
expressed the view that principle of international supervision 
was a product of compromise between annexation and interna
tionalization of the territory concerned and that it becomes 
necessary to continue this compromise as long as the purpose 
of the Mandate is not achieved. Without such supervision, 
annexation of the mandated territory would occur.
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Judge Padilla Nervo was of the view that the concept of 
“sacred trust of civilization" had given birth to “international 
responsibility which requires consultation with the peoples of 
the mandated territories and with the appropriate international 
organs", and that the necessity for international supervision 
continued to exist. The Court, in its 1950 Advisory Opinion, 
had also expressed a similar view commenting upon the said 
opinion. Judge Tanaka said that the Court did not create law 
“simply for the reason of necessity or desirability without 
being founded in law and fact.” According to him, continua
tion of international supervision is established by many factors, 
such as survival of Mandate on dissolution of the League; the 
fact that international supervision plays an important role in 
the Mandates System; the appearance of the United Nations, 
the “organized international community" similar to the League 
in political and social objectives, “particularly in respect of the 
“sacred trust" for peoples who have not yet attained a full 
measure of self-government"; the U.N. Trusteeship System; 
South Africa's membership in the United Nations; and its 
refusal “to conclude a trusteeship as expected by the Charter”.

On the other hand, Judge van Wyk denied that the Man
date instrument embodied an implied term or concept like the 
“organized international community" and expressed the view 
that the concept has no legal significance irrespective of its use
fulness in describing “a collectivity of States". He emphasized 
that the object of interpretation was to find the true common 
intention of the parties’’, and that the principle of effectiveness 
“cannot operate to give an agreement a higher degree of effici
ency than was intended by the parties". Judge van Wyk favo
ured the principle of “literal interpretation”.

On the question of the League’s functions vis-a-vis the 
Mandates passing on to the United Nations, Judge Tanaka was 
of the view that, even though universal succession between the 
League and the United Nations did not take place, “the 
Mandatory’s power once exercised on behalf of the League,

from the necessity of circumstances, becomes exercised on be
half of the United Nations.’’ This is not in any event -ultra 
vires because the matter concerning the tutelage of backward 
peoples without doubt lies within the scope and limit ot the 
objections of the United Nations-’’ In this connection Judge 
jessup, in his dissenting opinion to the 1966 Judgment, 
quoted from a memorandum prepared by the Secretariat of the 
United Nations in 1950 at the request of the Economic and 
Social Council on the question of the then legal status of the 
regime established by and under the League for the protection 
of minorities. The relevant quotation runs as follows :

“It is true, as has been stated above (P. 11) that the 
United Nations is not legally the successor of the
League of Nations----- Nevertheless, the United
Nations, like the League of Nations, is the represen
tative organ of the international community, and in 
this capacity is naturally called upon to assume the 
functions exercised by the League of Nations vis-a-vis 
States which had entered into obligations towards 
organs of the League of Nations.” (P. 14) :i:i

However, Judge van Wyk pointed out “that South 
Africa had never agreed to substitution of the United Nations 
for the League." M He also emphasized “the important 
differences between the League and the United Nations, par
ticularly the procedural provisions relating to the functioning 
of their organs.” On the other hand, the Court, in its 19o0 
Advisory Opinion, and Judge Tanaka and Judge Padilla 
Nervo, in their dissenting opinions to the 1966 Judgment 
emphasized the fact that the United Nations has another inter
national organ performing similar, though not identica, 
supervisory functions.” Judge Tanaka also expressed the 
view that “the international supervisory power, once, belonging 
to the League, now belongs to the United Nations.”

33 South West Africa (secondphase) Judgment 1966. at p- 420.
34 According to Justice M. Hidayatullah of the Supreme Court of India
" ... i i nrt.HAAfnrn i .tlSP at D. 43-
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4. The controversy examined in the light of original terms of 
the Mandate

1966 Judgment 

Separate opinion

JUDGE VAN WYK

“Moreover, such an implied term would go beyond 
the declared scope and object of the instruments in 
question. It is true that the general object of the parties 
was that the principle should be applied “that the well
being and development” of the peoples of South West 
Africa “should form a sacred trust of civilization” ; but 
their object was also that this purpose should be achieved 
in a particular manner, i. e., within the framework of 
Article 22 of the Covenant. The object was, in a sense, 
to define the international status of South West Africa, 
to create an international regime ; but an integral part of 
the definition of the regime, was supervision by the 
Council of the League. This appears clear not only from 
the very provisions of Article 22 of the Covenant, but 
also from the travaux préparatoires, which reveal that the 
general provisions would not have been agreed to had the 
Article not contained the specific provisions relating to the 
methods devised to give practical effect thereto. . . . '

And
“It is significant that no State which was a party to 

the Covenant of the League - or any other State for that 
matter - at any material time alleged that the Mandate 
instrument must be interpreted as embodying an implied 
term to the effect that Respondent would upon the 
dissolution of the League become obliged to report and 
account to another body, such as, for example, the 
General Assembly of the United Nations.........

35 South West Africa (second phase) Judgment, 1966, at p. 86.

«A finding that the functions of the Council of 
the League, under the Mandate Declaratton, as read 
whh Arhcl 22 of the Covenant of the League, became 
«1 “he organs of the United Nations by virtue of 
an implied provision in the said instruments would go 
beyond their declared scope and object, would involve 
radical changes thereto, and would not only do violence 
to their clear and express language but would amount to 

t^al disregard of the evidence relating to the common 

intention of the parties. Such a finding would impose an
obligation on the Respondent to which it did not agree

which,! would no, have agreed had U been ashed 
to do so It would constitute legislation by the Cou 
disc ed as interpretation. No Court, including this 
Co„7 has\he power to make a party's obligations 

onerous than, those to which he
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different from, or more 
has consented. . . •

And re-
an examination of the discussions and 

commendations of the Preparatory Commission reveals
that its members ......were not under t * lIT^Sl d
the Covenant of the League, or the Mandate Decla a 
lions or the Charter of the United Nations, or any other 
. ’ . , , the effect of transferring the functions'"T ciu ^league relative to the Mandates 

to any of the organs of the United Nations. The 
examination further reveals that Respondent did not, by 
conduct or otherwise, agree to such a substitution.

Dissenting opinions
JUDGE WELLINGTON KOO

One of the two principles is, in the words of
Article 22, paragraph!, of the Covenant, .-the principle 36 37

36 Stimli West Africa {second phase) Judgment, 1966, at pp. 9

37 Z6M.,atp. 96.
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that the well-being and development of such peoples
form a sacred trust of civilization” ...... Whatever power
and authority the Mandatory possesses under the 
Mandate are clearly not conferred to serve his own 
ends or to enure to its own benefit or advantage, but 
solely for the purpose of enabling it to fulfil its obliga
tions...... ” 3!i

And

“The second cardinal principle of the Mandates System 
is international accountability for the performance of the 
sacred trust. It is broadly sanctioned by paragraphs 7, 8 
and 9 of Article 22 of the Covenant and more concretely 
by the provisions of Articles 6 and 7 of the Mandate
Agreement...... In short, international accountability
necessarily comprises the essential obligations of submission 
to international supervision and control of the Manda
tory’s administration of the mandated territory and accep
tance of the compulsory jurisdiction of the Permanent 
Court in any dispute between it and another Member of 
the League of Nations relating to the interpretation or 
the application of the provisions of a given Mandate.

“These obligations constitute a fundamental feature 
of the Mandates System. The dissolution of the League 
of Nations and the disappearance of the Council and the
Permanent Court did not terminate them...... In regard
to the obligation of international accountability as 
embodied in the relevant provisions of the Covenant and 
the Mandate for South West Africa, it had, by virtue of 
the principle of severability under international law, 
remained in existence, though latent after the disappear
ance of the Council and the Permanent Mandates Com
mission of the League. It only required an arrangement 
as envisaged in the resolution on Mandates unanimously

38 South West Africa (secondphase) Judgment, 1966. at p. 233.

adopted by the Assembly of the League of Nations at its 
last meeting on 18th April 1946, including the con
currence of the Respondent. *

JUDGE TANAKA

“From a purely contractual and individualistic view
point the Mandate would be a personal relationship 
between the two parties, the existence of which depends 
upon the continuation of the same parties. For instance, 
a Mandate contract in private lapses by reason of the 
death of the mandator. But the international Mandate 
does not remain, as we have seen above, purely a relation
ship, but an objective institution, in which several kinds of 
interests and values are incorporated and which maintains 
independent existence against third parties. The Mandate, 
as an institution, being deprived of personal character, must 
be placed outside of the free disposal of the original party 
because its content includes a humanitarian value, namely 
the promotion of the material and moral well-being of the 
inhabitants of the territories...”39 40 41

And
“The Respondent, while denying its obligations to 

submit to supervision, insists on preserving its rights or 
authority to administei the Territory. It seems that the 
Respondent recognizes the severability of its rights from its 
obligations, an attitude which is not in confirmity with the 
spirit of the Mandates System. 11

Comments
According to Judge van Wyk there was no implied term 

in the Covenant or the Mandate to the effect that the Unite
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39 South West Africa (secondphase) Judgment, 1966, at p. 235.

40 Ibid., at p. 268.
41 Ibid., at p. 273.
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Nations would step into the League’s shoes in relation to affairs 
of Mandates after the demise of the League. According to him, 
such an implied term “would go beyond the declared scope and 
object of the instruments in question", “and would not only do 
violence to their clear and express language but would amount 
to a total disregard of the evidence relating to the common in
tention of the parties.” He also pointed out that no State at 
any material time alleged the existence of such an implied term ; 
that the members of the Preparatory Commission (established to 
formulate recommendations regarding transfer of certain func
tions from the League to the United Nations also did not think 
that there was any such implied term in the Covenant, or the 
Mandates ; and that to imply such a term would constitute an 
act of legislation on the part of the Court (See Annexure IV to this 
Study). Judge Tanaka characterized this as a purely contractual 
and individualistic viewpoint, and expressed lire view that the 
Mandate was not “purely a relationship, but an objective 
institution, in which several kinds of interests and values are 
incorporated and which maintains an independent existence.” 
As such, it becomes necessary to place the Mandate “outside of 
the free disposal of the original parties.”

Judge van Wyk himself admitted that the general object 
of the parties was that the principle should be applied "that the 
well-being and development” of the peoples of South West 
Africa “should form a sacred trust of civilization”, but their 
object was also that this purpose should be achieved in a parti
cular manner, i.e., within the frame work of Article 22 of the 
Covenant.” As regards the latter viewpoint, one may ask : If 
it becomes impossible to realize the general object in the given 
manner, does it mean that the general object should not be rea
lized at all ? Obviously, in such a situation the duty would be 
to realize the said object in a manner which is similar, though 
not identical to the same, rather than to let the same remain 
unrealised. The object is certainly more important than the 
structure, and certainly there should not be any objection to

was stipulated originally, but which disappeared. Judge Tanaka 
also emphasized that the content of the Mandates System “in
cludes a humanitarian value, namely the promotion of the mate
rial and moral well-being of the inhabitants of the territories."

Judge Wellington Koo pointed out tw'o cardinal principles 
of the Mandates System, namely (i) the principle of “well-being 
and development” of the inhabitants of the territory as embo
died in Article 22(1) of the Covenant, and (ii) the principle of 
international accountability as embodied in paragraphs 7, 8 and 
9 of Article 22 of the Covenant and Articles 6 and 7 of the Man
date (See Annexures 1 and II to this Study). According to him, 
these obligations of the Mandatory constitute a fundamental 
feature of the Mandates System” and were not terminated by 
the dissolution of the League. Moreover, whatever powers were 
given to the Mandatory w'ere for the purposes of the first 
principle, and the second principle works as a security of the 
“sacred trust”. Further, international accountability, as pro
vided under the Covenant and Mandates remained intact “by 
virtue of the principle of severability under international law.” 
Judge Tanaka expressed the view that the rights and powers of 
the Mandatory could survive only alongside with the obliga
tions, and not independently of them, and that the principle of 
severability cannot be utilised by the Respondent to claim that 
his powers under the Mandate remained, while the obligations 
disappeared alongwith the League.

According to Judge van Wyk, the Mandatory could not 
be subjected to more onerous obligations than those incumbent 
upon it under the Covenant. Can it be said that a supervision 
by the United Nations of the “sacred trust” would result in 
more onerous obligations upon the Mandatory ? Judge van 
Wyk’s observation seems to be highly doubtful.

5. The controversy examined in the light of events immediately 
preceeding dissolution of the League 

1962 Judgment
“It is clear from the foregoing account that there was

a unanimous agreement among all the Member Slates
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present at the Assembly meeting that the Mandates should 
be continued to be exercised in accordance with the obli
gations therein defined although the dissolution of the 
League, in the words of the representative of South Africa 
at the meeting, “will necessarily preclude complete com
pliance with the letter of the Mandate,” i.e. notwithstand
ing the fact that some organs of the League like the 
Council and the Permanent Mandates Commission would 
be missing. In other words the common understanding 
of the Member States in the Assembly—including the 
Mandatory Powers—in passing the said resolution, was to 
continue the mandates, however, imperfect the whole sys
tem would be after the League’s dissolution, and as much 
as it would be operable, until other arrangements were 
agreed upon by the Mandatory Powers with the United 
Nations concerning their respective Mandates.”12

Dissenting opinion
SIR PERCY SPENDER AND SIR GERALD 

FITZMAURICE
“The contrast between the original Chinese draft and 

the one eventually adopted constitutes an additional reason 
why we find it impossible to accept the view... that the 
functions of the League Council in respect of Mandates 
had passed to the United Nations, for this was the very 
thing which the original Chinese draft proposed but was 
not adopted.”

1966 Judgment
Separate Opinion

JUDGE VAN WYK
“If the purpose of the final League resolution was to 

record, or to incorporate, an agreement in terms of which

42 South West Africa Case, Preliminary Objections, Judgment : I.C.J. 
Reports ' "

the Mandatories were to submit annual reports to the 
United Nations, and to submit to the supervision of the 
United Nations, the provisions of the original Chinese 
draft would have been retained as expressing the intention 
of the parties. The fact that the express provisions in the 
first draft were deleted, can in the circumstances lead to no 
other conclusion than that no agreement embodying such 
provisions was arrived at. Any suggestion that the parties 
deliberately refrained from retaining the express provisions 
of the original Chinese draft because they preferred a tacit 
agreement to an express one in regard to this important 
matter would be so nonsensical as not to merit "any consi
deration. The omission of the said provisions in the later 
draft and in the resolution constitutes conclusive proof 
that that meeting of minds which was necessary to bring 
about an agreement concerning the transfer to the United 
Nations of supervisory powers in respect of Mandates was 
lacking.”41

And
“The Board of Liquidation of the League (which 

consisted of representatives of nine ex-members of the 
League) were required by the League on its dissolution “to 
have regard in the performance of its task to all the rele
vant decisions of the League Assembly taken at its last 
session.” The Board evidently did not regard the afore
said resolution of 18 April 1946 as embodying international 
agreements transferring the supervisory functions of the 
League to the United Nations...... 4j

And
“.... But even if the resolution can at all be regarded 

as being in the nature of a treaty, it cannot!have the effects 
aforesiated. It cannot embody more than the expressed

44 South West Africa Cases (second phase) Judgment. 1966, at p. 112.
45 Ibid., at p. 113.
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intention of the parties. At most it would (on the assump
tion that it is a treaty) constitute an agreement that the 
Mandatories would continue to administer the territories 
for the well-being and development of the peoples con
cerned in accordance with the obligations contained in the 
respective Mandates. The aforesaid resolution does not 
refer to any undertaking to continue to report and 
account. As I have indicated this omission was not acci
dental but deliberate.”'1"

And

“However, be that as it may, it should be remember
ed that the resolution by itself has no legal significance : 
it is a recommendation to the Government (i.e. the Man
datory) and not an act of utterance by the Govern
ment...... ”JT

Dissenting opinions

JUDGE WELLINGTON KOO

“...For by paragraph 3 of the above-cited resolution, 
the Respondent, like the other Mandatory Powers and 
remaining Members of the League, recognized the corres
pondence to each other of the principles of the trusteeship 
system and the Mandates System and by paragraph 4 it 
undertook to make an arrangement with the United 
Nations by mutual agreement relating to the Mandate for 
South West Africa.",,s

JUDGE PADILLA NERVO

“The resolution of the League’s Assembly of 18 
April 1946 had to recognize that the functions of the 
League terminated with its existence, at the same time the 46 47 48

46 South IVcst Africa (secondphase) Judgment, 1960, at p. 115.
47 Ibid., at p. 121.
48 Ibid., at p. 237.

Assembly recognized that Chapters XI. XU and XIII of 
the Charter embodied the principles declared in Article 
22 of the Covenant of the League of Nations.

“In paragraph 4 of that resolution, the Mandatory 
Powers recognised that some time would lapse from the 
termination of the League to the implementation of the 
trusteeship system, and assumed the obligation to conti
nue nevertheless, in the meantime, to administer the 
territories under Mandate, for the well-being of the peoples 
concerned, until other arrangements have been agreed 
between them and the United Nations.

“The Assembly undeistood that the Mandates were to 
continue in existence until “other arrangements” were 
established, concerning the future status of the territory.

“Maintaining the “status quo” meant , to administer 
the territory as a sacred trust and to give account and 
report on the acts of administration.

“These are decisive reasons for an affirmative answer 
to the question whether the supervisory functions of the 
League are to be exercised by the new international orga 
nization created by the Charter.’ 4,1

And
“The resolution of 18 April 1946 of the Assembly 

of the League presupposes that the supervisory 
functions exercised by the League would be taken 
over by the United Nations, and the General Assembly 
has the competence derived from the provisions of Article 
10 of the Charter, and is legally qualified to exercise such 
supervisory functions."50

JUDGE JESSUP
“It is not surprising that Counsel for Respondent 

should hit upon the contrast between these two resolutions

49 South If est Africa (secondphase) Judgment, 1966, at p. 459,
50 Ibid., at p. 460.



to support the argument that the rejection of the original 
Chinese resolution proved that the United Nations did 
not agree that it had any responsibilities in regard to the 
Mandatory regime which had functioned under the League 
of Nations. However, as anyone familiar with proceed
ings in the United Nations would know, it is always 
dangerous to draw' inferences from the fact that a particu
lar resolution is not adopted or its "sponsor withdraws it. 
Many reasons may enter into the unwillingness of delega^ 
tions to vote for a particular proposition which may 
have been introduced as a ballon d’ essai, or for other 
reasons.....”61

Comments
On April 9, 1946, the Respondent made the following 

statement at the final plenary meeting of the League Assembly :

“It is the intention of the Union Government at the 
forthcoming session of the United Nations General 
Assembly in New York, to formulate its case for 
according South West Africa a status under which it 
would be internationally recognised as an integral 
part of the Union. As the Assembly will know, it is 
already administered under the terms of the Mandate 
as an integral part of the Union. In the meantime, 
the Union will continue to administer the territory 
scrupulously in accordance with the obligations of the 
Mandate, for the advancement and promotion of the 
interests of the inhabitants, as she has done during the 
past six years when meetings of the Mandates Com
mission could not be held.

“The disappearance of those organs of the League con
cerned with the supervision of Mandates, primarily 
the Mandates Commission and the League Council, 
with necessarily preclude complete compliance with

51 South West Africa (second phase) Judgment, 1966, at p. 348.

the letter of the Mandate. The Union Government will 
nevertheless regard the dissolution of the League as in no 
way diminishing its obligations under the Mandate, which 
it w'ill continue to discharge with the full and proper 
appreciation of its responsibilities until such time as other 
arrangements are agreed upon concerning the future status 
of the territory.” (See Annexure V to this Study).
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The Court, in its 1962 Judgment, held that inspite of 
the fact that complete compliance with the Mandate is not 
possible on account of dissolution of the Mandate, as also 
alleged by Respondent in the aforesaid statement, “there 
w7as a unanimous agreement among all the Member States 
present at the Assembly meeting that the Mandates should 
be continued to be exercised in accordance with the obli
gations therein defined.” The alleged agreement was 
contained in the resolution of the League Assembly (dated 
18 April 1946), which provided as follow's :

“The Assembly :

Recalling that Article 22 of the Covenant applies to 
certain territories placed under Mandate the principle that 
the well-being and development of peoples not yet able to 
stand alone in the strenuous conditions of the modern 
world form a sacred trust of civilization.

Expresses its satisfaction with the manner in which the 
organs of the League have performed the functions 
entrusted to them with respect to the Mandates Sys
tem and in particular pays tribute to the work accom
plished by the Mandates Commission ;

Recalls the iole of the League in assisting Iraq to 
progress from its status under ‘A’ Mandate to a con
dition of complete independence, welcomes the 
termination of the mandated status of Syria, the



Lebanon and Transjordan, which have, since the last 
session of the Assembly, become independent members 
of the world community ;

3. Recognizes that, on the termination of the League's 
existence, its functions with respect to the mandated 
territories will come to an end, but notes that Chap
ters XI, XII and XIII of the Charter of the United 
Nations embody principles corresponding to those 
declared in Article 22 of the Covenant of the 
League ;

4. Takes note of the expressed intentions of the members 
of the League now' administering territories under 
Mandate to continue to administer them for the 
well-being and development of the peoples concerned 
in accordance with the obligations contained in the 
respective Mandates until other arrangements have 
been agreed upon between the United Nations and 
the respective Mandatory powers.” (See Annexurc VI 
to this Study).

According to the 1962 Judgment, the common understand
ing of the League Members in passing the said resolution “was 
to continue the Mandates, however imperfect the whole system 
would be after the League's dissolution, and as much as it would 
be operable” until alternative arrangements with the United 
Nations are concluded. On the other hand, Judge van Wyk, 
in his separate opinion to the 1966 Judgment, pointed out that 
the Board of Liquidation of the League did not regard the said 
resolution “as embodying international agreements transferring 
the supervisory functions of the League to the United Nations," 
and that it was merely a recommendation by the League to the 
Mandatory and did not constitute an obligation assumed by tire 
latter. (The resolution was passed unanimously by the 
League Assembly and with the affirmative vote of the Respond
ent, and it referred to the aforesaid statement by the Respond
ent). According to him, even if the resolution is regarded to

be a treaty, it would at best cast an obligation on the Man
datory to continue to administer the territory for the well-being 
and development of the inhabitants of the territory m accordance 
with the obligations under the Mandate. He expressed the 
view that the resolution certainly did not cast an obligation 
upon the Mandatory to report and account to anybody and that 
the omission in this respect was “not accidental but deliberate.

Judge Wellington Koo and Judge Padilla Nervo did not 
agree with Judge Wyk's views. They pointed out that in para
graph 3 of the resolution, the similarity between the principles 
of the Mandates and Trusteeship systems is recognised, and 
that paragraph 4 refers to an express undertaking of the Man
datory to continue to administer the territory in accordance 
with the obligations under Mandates, until alternative arrange
ments with the United Nations were completed (See Annexurcs 
I and II to this Study). Judge Padilla Nervo also expressed the 
view that “maintaining the “status quo meant to administei the 
territory as a sacred trust and to give account and report on the 
acts of administration”, and that this established that the super
visory functions were to be exercised by the United Nations 
whose Charter embodied principles similar to those of the 
Mandates System.

203

The above-mentioned resolution was adopted after the 
two Chinese drafts had been considered by the Assembly and 
after the first 
as follows

Chinese draft was withdrawn. The first draft read

“The Assembly,

Considering that the Trusteeship Council has not yet 
been constituted and that all mandated territories under 
the League have not been transferred into territories under 
trusteeship;

Considering that the League's function of supervising 
mandated territories should be transferred to the United



Nations, in order to avoid a period of interregnum in the 
supervision of the Mandatory regime in these territories.

Recommends that the Mandatory powers as well as 
those administering ex-enemy mandated territories should 
continue to submit annual reports to the United Nations 
until the Trusteeship Council shall have been constituted.” 
(See Annexure VI to this Study).

The second draft, which became the resolution of 18th 
April 1946 was submitted after the first one was withdrawn. 
The withdrawal of the above-mentioned draft has been inter
preted by Sir Percy Spender and Sir Gerald Fitzmaurice in 
their joint dissent to the 1962 Judgment, and by Judge van 
Wyk in his separate opinion to the 1966 Judgment, to indicate 
that the first draft had to be withdrawn because the League 
Members were not agreeable to transferring the functions of 
the League Council in respect of Mandates to the United 
Nations. As such, there was no agreement casting an obliga
tion upon the Mandatory to report and account to the United 
Nations. However, Judge Jessup cautioned against drawing 
such an inference from the mere fact of withdrawal of the 
original Chinese draft. He pointed out that “anyone familiar 
with proceedings in the United Nations would know, it is al
ways dangerous to draw inferences from the fact that a particu
lar resolution is not adopted or its sponsor withdraws it. Many 
reasons may enter into the unwillingness of delegations to vote 
for a particular proposition" and the withdrawal of a draft 
resolution by its sponsor.

6. The controversy examined in the light of provisions of the 
U. N. Charter

1966 Judgment

“... There were of course marked divergences, as 
regards for instance composition, powers and voting 
rules, between the organs of the United Nations and 
those of the League. Subject to that however, the

Trusteeship Council was to play the same sort of role as 
the Permanent Mandates Commission had done, and the 
General Assembly (or Security Council in the case of 
strategic trusteeships) was to play the role of the League 
Council; and it was to these bodies that the various 
authorities became answerable...... ’’62

Separate opinion

JUDGE VAN WYK

«..........By express provision in the Covenant, the
Council of the League of Nations, had, in respect of its 
functions concerning Mandates, to be assisted by the 
Permanent Mandates Commission which was a body of 
independent experts; whereas there is no corresponding 
body in the United Nations. The Trusteeship Council 
of the United Nations, like all other organs of that insti
tution, consists of Government representatives of member 
States. Moreover, whereas the unanimity rule prevailed 
in the Council of the League, the General Assembly of 
the United Nations can arrive at its decisions by a bare 
majority, or in important matters by a two-thirds majori
ty, while in the Security Council seven votes (including 
those of five Permanent Members) out of 11 are suffi
cient.” (non’ 9 out of 15).63

And

*•......Had it been the intention of the parties to the
Charter to transfer the functions of the Council of 
the League with respect to mandates to an organ of the 
United Nations, such intention would have been expressed 
in positive terms. Although the Mandates were specifi
cally referred to in the Charter of the United Nations, 
there is no reference in any of the provisions of the 52 53

52 South West Africa (secondphase) Judgment, 1966, at p. 49.

53 Ibid., at pp. 89-90.



Charter, or in any of the discussions at the time of draft
ing of the Charter, to any intended transfer.”54 55 56 57 * 59 60

And

‘‘It is common cause that the Mandate Declarations 
were international instruments, and the aforesaid provision 
accordingly directs in express terms that Article 80 (which 
Article is part of Chapter XI1) should not be construed 
in or of itself as altering in any manner the terms of 
existing mandate declarations. Apart from any other 
considerations, this clear and unequivocal instruction bars 
any interpretation of Article 80 (1) which would have the 
effect of amending Article 6 of the Mandate Declaration 
for South West Africa by substituting an organ of the 
United Nations as the supervisory body in the place of the 
Council of the League...”53

And

“...the mandatories were not obliged to enter into 
trusteeship agreements, and the members of the League 
knew that a trusteeship agreement could only be conclu
ded if the mandatory power concerned and the United 
Nations could agree on the terms thereof...”30

Dissenting opinions

JUDGE TANAKA

“...the difference of the method of composition as 
well as the voting method may affect in both a favourable 
and unfavourable way. The absence of precise identity 
between the two supervisory mechanisms cannot be con
sidered as a reason for denying the supervision itself...67

“The replacement of the League as a supervisory 
organ by the United Nations is not normal; it is an exce
ptional phenomenon of the transitional period which was 
produced by the non-conclusion of a trusteeship agree
ment by the Respondent. What the Charter provided for 
the future of existing mandates was the conclusion of 
trusteeship agreements which, according to the majority 
opinion of 1950, the Respondent as Mandatory was not 
legally obliged, but expected, to make.

“The attitude of the Respondent that, on the one 
hand, it did not enter into trusteeship agreement which it 
would normally have been expected under the Charter to 
conclude and that, on the other hand, il refuses to submit 
to international supervision because of the difference of 
the mechanism of its implementation, is contrary to the 
spirit of the Mandate and the Charter and cannot be 
justified.”33

JUDGE PADILLA NERVO

“The provisions of paragraph 2 ot Article 80 of the 
Charter presuppose that the rights of States and peoples 
shall not lapse automatically on the dissolution of the 
League.”30

And

“Article 80, paragraph I, of the Charter, purports to 
safeguard the rights of the peoples of mandated teriito 
ries until trusteeship agreements are concluded, but no such 
rights of the peoples could be effectively safeguarded 
without international supervision and a duty to render 
reports to a supervisory organ.”cu

54 South West Africa (secondphase) Judgment, ]‘H56, at p. 92.
55 Ibid., at p. 94.
56 Ibid., at p. 115.
57 Ibid., at p. 275.

5S South West Africa (secondphase) Judgment. 7966, at pp. 275-276.
59 Ibid., at p. 459.
60 Ibid., at pp. 459-460
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Judge van Wyk pointed out the differences between the 
structures of the League and the U.N.-firstly, that whereas the 

eague Council was assisted by the Permanent Mandates Com
mission (a body of independent experts), the U.N. Charter did 
not provide for a corresponding body; that the U.N. Trust
eeship Council was a body consisting of government represen
tatives of the member States; and that whereas the League 

ouncil to°k decisions by unanimous vote, the U.N. General 
Assembly took decision normally by a simple majority and in 
important matters by a two-thirds majority. (See Annexures 

and II to this Study). He came to a conclusion that the Res- 
podent could not be expected to agree to an international 
supervision by the new organization which differed in these 
respects from the machinery of supervision provided in the 
Covenant and the Mandate. The Court, in its 1966 Judgment 
said that inspitc of these differences “the Trusteeship Council was 
to play the same sort of role as the Permanent Mandates Com
mission had done, and the General Assembly (or Security 
Council in the case of strategic tursteeship) was to play the 
role of the League Council; and it was to these bodies that the 
various authorities became answerable”. Judge Tanaka also 
expressed the view that the aforesaid differences between the 
two systems “cannot be considered as a reason for denying the 
supervision itself.”

Judge van Wyk also expressed the view that the Charter 
did not make it obligatory for the mandatories to enter into 
trusteeship agreements. In this regard, Judge Tanaka said 
that under the Charter provisions “the Respondent as Manda
tory was not legally obliged, but expected”, to conclude the 
trusteeship agreement, as was stated’ by the majority opinion 
of 1930. He also criticized the Respondent’s attitude in not 
concluding the trusteeship agreement, as expected under the 
Charter and, at the same time, refusing to submit to the 
international supervision of the United Nations on the pretext

of differences in the mechanisms of the mandate and trusteeship 
systems.

Judge van Wyk also pointed out that the Charter merely 
referred to the mandates but did not provide for transfer of 
functions in relation to the mandates from the League to the 
United Nations. He also expressed the view that, since 
Article 80 of the Charter barred any alterations in the rights 
of “any States or any peoples or the terms of the existing 
international instruments”, the supervision by the League 
Council as provided under Article 6 of the Mandate cannot be 
substituted by the supervision by the United Nations. Judge 
Padilla Nervo remarked, in this respect, that the said Article 
“purports to safeguard the rights of the peoples of the manda
ted territories until trusteeship agreements are concluded, but 
no such rights of the peoples could be safeguarded without 
international supervision and a duty to render reports to a 
supervisory organ”. What is important is the international 
supervision and some differences in the mechanisms of the two 
systems arc hardly material, particularly considering the fact 
that the purposes behind the two system are the same. Justice 
Hidayatullah of the Supreme Court of India has also said : 
“The suggestion, that Article 80 (1) did not give continuity 
to conventions or agreements, is only partly true. No doubt 
the words do not state this expressly, but they do suggest that 
the international instruments were to continue, unless altered 
by agreements under the provisions of the Charter. There is 
nothing to show that the principle pacta sunt servanda as a 
norm of international law and the legal basis of treaties was to 
be abandoned because one international body was dissolved 
and another was formed in its place. It is true that Article 10 
had no place unless the Mandate continued to be operative 
against the Mandatory. But the decisive argument really was 
that the Mandatory had no right to be in the Territory if the 
Mandate itself had lapsed and this was ignored again and again 
by the dissenting opinions in 1962 and the Judgment of the



Court in 1966.” S1 The latter argument has been considered 
in detail in item 9 of this Chapter.
7. The controversy examined in the light of proceedings of 

the United Nations 
1966 Judgment 
Separate opinion

JUDGE VAN WYK
“None of the statements made by the mandatories 

on this occasion can be interpreted as evidencing an 
understanding that, in case of the mandated territories 
in respect of which no trusteeship agreements were con
cluded, the United Nations, or any of its organs, would, 
after the dissolution of the League, have powers of 
supervision, or that the mandatories were prepared to 
submit to such supervision. Nor can it fairly be said 
that the Respondent’s statement that it would submit the 
question of incorporation of South West Africa to the 
judgment of the General Assembly constituted a request 
to the United Nations to assume the supervisory func
tions of the Council of the League. In my opinion, it 
was obviously no more than an intimation of Respon
dent’s desire of obtaining the approval of an important 
political act by the newly formed and important inter
national organization. It must have been apparent to all 
concerned that, whatever the legal position might be, 
unilateral incorporation of South West Africa by the 
Respondent without consulting the United Nations could 
have led to serious criticism and harmful political
results...... ” 63
And

“The cumulative weight of the evidence so far exa
mined is overwhelming, and the inescapable inference is

61 In his book on The South West Africa Case, at p. 67.
62 South West Africa {secondphase) Judgment, 1966 At pp. 103-104.

that not a single Member of the United Nations, nor a 
single State who was a Member of the League of Nations 
at its dissolution was under the impression in, or at any 
time prior to 1947, that any agreement had been conclud
ed whereby the League Council's authority had been trans
ferred to the United Nations, or whereby the Respon
dent became obliged to account to the United Nations, 
with regard to its administration of South West Africa. 
On the contrary, they either expressly or tacitly agreed 
that no such agreement was ever entered into.” 65

And

“It has been suggested that the Respondent is estop
ped from denying an obligation to report and account to 
the United Nations. In my opinion it is not estopped. 
Not only has Respondent at all material times consistently 
denied such an obligation, but also no State has at any 
material time alleged that it was induced by Respondent’s 
word or conduct into thinking that the Respondent had 
acknowledged such an obligation. The Applicants cannot 
suggest anything of the kind because they would not be 
able to reconcile such a suggestion with their silence and 
acquiescence during 1945, 1946, 1947 and 1948.”64

Dissenting opinions

JUDGE WELLINGTON KOO

“Although the Respondent, in submitting the reports, 
stated that the action was voluntary on its part and for in
formation only such as provided for by Article 73(e) of the 
Charter of the United Nations regarding non-self—govern
ing territories, the legal effect of its declaration and act 
acknowledging the General Assembly as the competent 
international organ in the matter of the Mandate for

63 South West Africa (secondphase) Judgment, 1966, at p. 124.
64 Ibid., at p. 137.



South West Africa, in view of its obligation of internation
al accountability under Arliele 6 of the Mandate, obviously 
cannot be determined unilaterally by it alone [Article 7(1)], 
just as the content and scope of its obligations under that 
instrument cannot be governed by its own interpretation 
of Article 7(2) of the Mandate. Nor can the question of 
the validity of its subsequent declaration to discontinue 
further reports to the General Assembly on its administra
tion of the mandated territory, in the actual circumstances, 
be resolved solely by itself without regard to the attitude 
and action of the General Assembly.

“The General Assembly, on its part, notwithstanding 
its earlier hesitation (resolution XIV—I, clause 3C, of 12 
February 1946), definitely undertook to exercise its powers 
and functions under the Charter and to deal with the 
matter of the Mandate for South West Africa, as evidenced 
by resolution 65(1) of 14 December 1946, declaring itself 
“unable to accede to the incorporation of the territory 
of South West Africa in the Union of South Africa.” By 
resolution 141 (II) of 1st November 1947, it took note of 
the Respondent’s decision not to proceed with the 
incorporation but to maintain with the status quo. In fact 
the competence and determination of the General Assem
bly to exercise supervision and to receive and examine 
reports relating to the administration of South West 
Africa under the Mandate were also confirmed by resolu
tion 227(111) of 26th November 1948 and 337(IV) of 6th 
December 1949.”75

JUDGE JESSUP

“...Inter alia, Counsel for Respondent on 7th April 
1965 (C. R. 65/13, p. 6) explained that the South African 
Legislative Assembly had “contemplated” the competence 
of the General Assembly to grant a South African

75 South West Africa (Second phase) Judgment 1966, at p. 236

"request” for incorporation of the Territory. This position 
would be in line with the British position which recognized 
that United Nations’ consent should be secured for any 
change in the Palestine Mandate. But Counsel for Res
pondent considered that a competency to grant a 
“request” for the ending of the Mandate “is totally un
related to the subject of a supervisory Power”. Per contra, 
the correct conclusion is that such a “competency” is one 
of the highest manifestations of supervisory power. On 
another occasion, the argument of the Respondent seemed 
to be that an agreement to change or terminate the Man
date did not need to be reached with an organ of the 
United Nations but an agreement expressed through a 
resolution of the General Assembly would be a convenient 
“short-cut”, so to speak, to securing the agreement of 
various States. But Article 7(1) does not contemplate the 
need for consent of various States as such ; it contemplates 
the need for the consent of supervisory organ which origi
nally was the Council of the League and now is the 
General Assembly of the United Nations."76

The Respondent, on several occasions made statements 
before the General Assembly to the effect that it would continue 
to administer the territory in accordance with its obligations 
under the Mandate and that it would, in accordance with 
Article 73, paragraph (e) of the Charter, transmit regularly 
to the Secretary-General of the United Nations for information 
purposes, statistical and other information of a technical nature 
relating to economic, social and educational conditions in 
South-West Africa. The Respondent, having refused to con
clude a trusteeship agreement, also made a request to the 
General Assembly to be allowed to incorporate the territory, 
but the same was not acceded to. According to Judge van

76 South West Africa (second phase) Judgment, 1966, at p. 388-389.
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Wyk, the aforesaid statements by the Respondent cannot be 
nterpreted to conclude that it agreed to a supervision of its 

administration of the territory by the United Nations. On the 
other hand, Judge Wellington Koo expressed the view that the 
legal effect of its statements and acts cannot be determined 
unilaterally by the Respondent itself, without taking into account 
the attitude and action of the General Assembly, which regarded 
itself competent “to exercise supervision and to receive and 
examine reports relating to the administration of South West 
Africa.”

Judge van Wyk pointed out that not a single Member of 
the U.N. thought that supervision of the Mandate by the League 
Council had been transferred to the United Nations or that the 
Respondent “had become obliged to account to the United 
Nations”. According to him, Respondent’s request to the 
General Assembly on the question of incorporation of the 
territory cannot be interpreted as submission to the supervision 
by the United Nations. Respondent sought United Nations’ 
approval only because unilateral incorporation “could have led 
to serious criticism and harmful political results.” He, further, 
did not agree to the plea that because of his acts and state
ments the Respondent was “estopped from denying an obliga
tion to report and account to the United Nations.” Judge 
Wellington Koo pointed out that the General Assembly “took 
note of the Respondent’s decision not to proceed with the 
incorporation but to maintain the status quo” by its resolution 
141 (II) of 1st November 1947. Judge Jessup also pointed 
out that the Legislative Assembly of South Africa had consi
dered the competence of the General Assembly to grant the 
request [for incorporation. According to him “such a com
petency” is one of the highest manifestations of supervisory 
powers”, and that under Article 7 (1) of the Mandate it 
became necessary to obtain the consent of the General 
Assembly to any modification in the status of the territory.

Considering the facts that the Mandate survived the

place the territory under trusteeship ; and that the Respondent 
by its statements and acts approached the United Nations 
General Assembly, submitted annual reports to it, requested 
it for permission to incorporate the territory, it is not unrea 
sonable to conclude that the United Nations assumed the task 
of supervision of the Mandate, inspite of the uncertain and 
changing attitudes of the Respondent.
8. Legal position of other Mandates and agreements similar to 

Mandates 

1966 Judgment 
Dissenting opinion

JUDGE JESSUP
“The United Kingdom recognized that the Mandate 

survived the dissolution of the League and admitted its 
accountability to the United Nations. In a letter of 2nd 
April 1947 to the Secretary-General, the United Kingdom 
said :

“It will submit to the Assembly an account of its 
administration of the League of Nations Mandate and 
will ask the Assembly to make recommendations under 
Article 10 of the Charter concerning the future govern
ment of Palestine.” (This quotation is from the Security
Council Official Records, 271st meet ins, 19th March 1948 
at p. 165).

“...The United Nations fully accepted its responsi 
bility to deal with the problem and even asserted powers 
which some thought it did possess. There was a vigorous 
effort to establish a United Nations trusteeship. This 
effort ended with the establishment of the State of Israel 
on 14th May 1948 which, by Israel’s admission to the 
United Nations, was sanctioned by the organization.”77 
And

77 South West Africa (secondphase) Judgment, 1966, at pp. 349-350.
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“One may compare the position taken by the British 
Government in regard to the Transjordan Mandate. The 
representative of Great Britain informed the United 
Nations General Assembly on 17th January 1946 that it 
was the intention of his Government ‘to take steps in the 
near future for establishing this territory as a sovereign 
independent State.” The General Assembly in resolution 
XI of 9 November 1946 welcomed this declaration, and 
the Assembly of the League of Nations in its resolution 
of 18th April 1946, quoted above, welcomed Transjordan's 
independence.

“However, the Polish representative subsequently de
nied that the Mandate had been legally terminated and 
asserted the “rights and obligations” of the United 
Nations. On 29th August 1946, when the question of 
the admission of Transjordan as a Member of the United 
Nations was being discussed, the British representative 
in the Security Council remarked in response :

“You expressed a doubt as to the status of Transjor
dan, in view of the fact that it was formerly under Mad- 
date. You said that the United Nations inherited certain 
rights and responsibilities in the matter of mandates from 
the League of Nations. That is quite true....... ”78

And

“The memorandum also considers the argument that 
the lapse of the League of Nations guarantee of the 
minority regime had destroyed the balance of the system. 
To these arguments, the memorandum replies :

“The consideration is certainly important, but is not 
decisive. It should not be forgotten that the United 
Nations has taken the place of the League of Nations

78 South West Africa (second phase) Judgment, 1966, at p. 351.

and has assumed the general functions formerly performed 

by the League.” (P. 17)'®.

Comments
Judge Jessup, in his dissenting opinion to the 1966 Judg

ment dealt with the altitude of the United Kingdom in respect 
of Mandates for Palestine and Transjordan. He pointed out 
that the United Kingdom recognised that the Mandate fo 
Palestine “survived the dissolution of the League and admitted 
Us accountability to the United Nations, and that the United 
Nations accepted its responsibility and asserted its powers.
In regard to the Transjordan Mandate, the British represen a- 
tive expressly admitted before the United Nations Security 
Council that the United Nations inherited certain rights and 
responsibilities in the matter of mandates from the League o 
Nations.”

Judge Jessup also dealt with the memorandum prepared 
by the United Nations Secretariat in 1950 on the question of 
the then legal status of the regime established by the League 
for the protection of minorities. He pointed out that the 
memorandum did not regard the dissolution of the League as 
totally destructive of the minority regime inasmuch as the 
United Nations has taken the place of the League ol Nations
and has assumed the general functions formerly performed by 

the League.”

9. Respondent’s contention would forfeit its right to administer 

the territory.

1950 Advisory opinion
“The terms of this mandate, as well as the provisions 

of Article 22 of the Covenant and the principles embodied 
therein, show that the creation of this new international

79 South West Africa (second phase) Judgment, 1966, at p. 4-0.
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institution did not involve any cession of territory or 
transfer of sovereignty to the Union of South Africa. 
The Union Government was to exercise an international 
function of administration on behalf of the League, with 
the object of promoting the well-being and development 
of the inhabitants.”80

And

“The authority which the Union Government exer
cises over the Territory is based on the Mandate. If the 
Mandate lapsed, as the Union Government contends the 
latter’s authority would equally have lapsed. To retain 
the rights derived from the Mandate and to deny the 
obligations thereunder could not be justified.”31

1966 Judgment 

Separate opinion

JUDGE VAN WYK

“If the Respondent’s rights and obligations under 
the Mandate in law lapsed on the dissolution of the 
League, a subsequent claim by the Respondent that it 
has rights under the Mandate cannot revive cither the 
rights or the obligations that have lapsed. In any event, 
the Respondent docs not claim any rights under the 
Mandate Declaration, which it contends has lapsed.

“Respondent bases its claim to administer the Terri
tory on the events which preceded the Mandate, and 
on the fact that it has at all material times been in de 
fact > control of the Territory...... 82

80 International Status of South West Africa, Advisory Opinion. I.C.J. 
Reports 1950, at p. 132.

81 Ibid., at p. 133.
82 South West Africa (secondphase) Judgment, 1966, p. 127.

submit to supervision, 
to administer the Territory, 
dent recognises the severab.l.ty of its
obligations, an

Dissenting opinions

JUDGE TANAKA
, . .vhile denying its obligations to“ThC ReSPOn<knl' ML J pressing its **

It seems that the Respon- 
rights from its

"u;;:d;»wch •« *» * wi,h

the spirit of the mandates system................................
-The Respondent cannot properly defend itse

the doctrine of partial lapse.
U...........Apart from the doctrinal basis of this pro

.......... , . , „„ the Mandate as ans' rs:irar-S;;-2=i=Mandate would mean denial ot its r.gn 
the mandated territory also.”8’1

JUDGE JESSUP
“In the present phase of the case, Respondent sought

^ ■ u’ffirnltv bv alleging that it had a title 
to surmount this difficulty y 8 -
to South West Africa based on eort, esU On - M.y
1965, Counsel for Respondent stated (Cl‘ W
37) ■ “The Respondent says, Mr. Prest cn , .
L nature of its rights is sued as ,s recount ed

international law as flowing from military conquest. I
is d oubtful whether Respondent relied heavily on thi
argument which is in any case devoid of legal foundation.

“It is a commonplace that international law does 
not recognise military conquest as a source of title......

83 South West Africa (second phase) Judgment, 066, at PP

84 Ibid., at p. 276.



“It is of course known that Germany did not cede 
South West Africa to South Africa and that South Africa 
did not conquer the whole of the territory of Germany.85 86

Comments

The Court, in its 1950 Advisory Opinion, expressed the 
view that the authority of the Respondent to administer the 
territory is based on the Mandate. If the Mandate lapsed, as 
the Union Government contends, the latter’s authority would 
equally have lapsed. The Court also pointed out that the 
Mandatory could not retain the rights under Mandate, while, 
at the same time, denying its obligations thereunder. Judge 
van Wyk, in his separate opinion to the 1966 Judgment, and 
Judge Tanaka, in his dissenting opinion to the 1966 Judgment 
also agreed with this view. Judge Tanaka also said that the 
Respondent’s attitude in severing its rights from its obligations 
under the Mandate “is not in conformity with the spirit of the 
mandates system,” and that the applicability of the “doctrine 
of partial lapse” is open to criticism in the circumstances of 
the case. According to Justice Hidayatullah of the Supreme 
Court of India, “the decisive argument really was that the 
Mandatory had no right to be in the territory if the Mandate 
itself had lapsed and this was ignored again and again by the 
dissenting opinions in 1962 and the Judgement of the Court in 
1966.” 86

However, according to Judge van Wyk, “the Respondent 
does not claim any rights under the Mandate Declaration, 
which it contends has lapsed.” He said that Respondent claims 
to administer the territory on the events preceding the Mandate 
and on its continuous de facto control of the territory thereafter, 
On the other hand, Judge Jessup expressed the view that Res
pondent's reliance on military conquest in order to establish its 
title is without legal foundation, since “international law does
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source of title." He also

85 South West Africa (secondphase) Judgment, 1966, at pp. 418-419
86 In his book on The South West Africa Case, at p. 67.
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JUDGE VAN WYK
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tituted for the Council of the League as the body to 
which the Respondent had to report and account.” 88

And

“During 1947 South West Africa was on several 
occasions the subject of discussion in the various organs 
of the United Nations—the Fourth Committee, the 
Trusteeship Council and the General Assembly. Respon
dent’s representatives repeatedly made statements which 
could have left no doubt that Respondent’s attitude was, 
that in the absence of the trusteeship agreement, the 
United Nations would have no supervisory jurisdiction 
over South West Africa, and that Respondent was under 
no duty to report and account to the United Nations in 
compliance with the obligations assumed under the 
Mandate.” 89

And

‘‘Having reasoned along this line, the Court found 
what it regarded as confirmation of the conclusion that 
Article 6 had survived in an amended form, i e., with the 
Council of the League being replaced by the General 
Assembly of the United Nations as the supervisory 
body.

‘•Such an amendment could, however, have come 
about only with the consent of the Respondent, and the 
evidence establishes that not only was there no agreement 
that the mandatory’s duty to report and account to the 
Council of the League would become a duty to report to 
an organ of the United Nations, but, that on the 
contrary, it was common cause at all material times that 
no such change had taken place.” 90

Dissenting opinion
JUDGE WELLINGTON KOO

“Although the Respondent, in submitting the reports, 
stated that the action was voluntary on its part and for 
information only such as provided for by Article 73 (e) 
of the Charter of the United Nations regarding non-selt- 
aoverning territories, the legal effect of its declaration 
and act acknowledging the General Assembly as the com
petent international organ in the matter of the Mandate 
for South West Africa, in view of its obligation of inter
national accountability under Article 6 of the Mandate, 
obviously cannot be determined unilaterally by it alone 
[Article 7 (1)], just as the content and scope of its 
obligations under that instrument cannot be go veined y 
its own interpretation of Article 7 (2) of the Mandate.
Nor could the question of the validity of its subsequent
declaration to discontinue further reports to the General 
Assembly on its administration of the mandated territory 
intheactualcircumstances.be resolved solely by Use 
without regard to the attitude and action of the 
General Assembly.” 91

JUDGE JESSUP

“ ...the Court has not decided, as submitted by the 
Respondent in the alternative, that the Mandatory’s
former obligations to report, to account and to submit
to supervision had lapsed upon the dissolution of the 
League of Nations. 9_

Comments
jud‘>c van Wyk expressed the view

obligation in respect of annual reports under the Covenant and
that the Mandatory’s

91 South West Africa (secondphase) Judgment, 1966, at p. 236.

92 Ibid., at p. 331.



the Mandate, was dependent upon the existence of the League; 
and that Article 6 of the Mandate cannot now be amended so 
as to substitute the League by the United Nations, without the 
consent of the Respondent. He further pointed out that the 
Respondent had never agreed to such a substitution, and 
instead, in its statements before the organs of the United 
Nations, it had expressly stated that it “was under no duty to 
repor t and account to the United Nations in compliance with 
the obligations assumed under the Mandate.”

On the other hand, Judge Wellington Koo was of the view 
that inspite of Respondent’s assertion, at the time of submitting 
the reports, to the effect that “the action was voluntary on its 
part and for information only such as provided by Article 73(e) 
of the Charter,” the legal effect of its submitting such reports 
and its statements could not be determined unilaterally by the 
Respondent. He also said that the effect of its subsequent 
discontinuation of reports to the General Assembly could also 
not be determined by the Respondent unilaterally “without re
gard to the attitude and action of the General Assembly.” Justice 
Hidayatullah of the Supreme Court of India is also of the view 
“that the obligation to submit reports to the United Nations 
instead of to the League existed in the same manner as the 
obligation to obtain the concurrence of the United Nations in 
place of the League to change the status of the Territory. If 
the United Nations can be read in place of the League for 
paragraphs 6 and 8 of Article 22 of the Covenant and Articles 1, 
2, 3, 4, 5 and 7 of the Mandate Agreement, why not in every 
respect'?”"3 (See Annexures land II to this Study). It is also 
important to note in this connection that the Court in its 1966 
Judgment, as is pointed out by Judge Jessup, did not take a 
contrary view and did not decide “as submitted by the Respon
dent in the alternative, that the Mandatory’s former obligations 
to report, to account and to submit to supervision had lapsed 
upon the dissolution of the League of Nations.”

11. Respondent’s obligation to transmit petitions to the United 
Nations

1966 Judgment

.Neither Article 6, nor any other pro
vision of the Mandate, required tire Mandatory to 
transmit petitions to the Council or any other organ of 
the League. The procedure of submitting petitions 
through the mandatories arose as a result of rules of pro
cedure drafted by the Council in 1923 [League of Nations, 
Official Journal, 1923 (No. 13), p. 300], It is clear that 
these rules could not impose on the mandatories an obli
gation not provided for in the Mandate Declaration or 
in Article 22 of the Covenant. And, indeed, the said 
rules did not purport to do so. These rules were designed 
for the protection of the mandatories against frivolous or 
one-sided petitions by ensuring that the mandatories 
would have an opportunity of commenting on them before 
they were considered by the League.....................”9J

And

“However, even if the Council’s rules of procedure 
could in some way or another have given rise to an obli
gation on the part of the mandatories, such an obligation 
could, in any event, not be described as an obli
gation embodied in the “provisions of the Mandate.” 
It follows that the Court would, in any event, not have 
jurisdiction in terms of Article 7 (2) of the Mandate to 
entertain disputes regarding the alleged violations of such 
an obligation.”95

94 South West Africa (second phase) Judgment, 1966, at p. 213.

95 Ibid., at p. 214.



Dissenting opinions

226

JUDGE TANAKA

<■ ....... If there were no guarantee through the re
cognition of a right of petition, the fulfilment of the pro
tection of human rights and fundamental freedoms in 
general and in the mandates might be illusory. This 
right is inherent in the concept of the body police and 
other political institutions. Even if the right of petition 
is not based upon any legal provision, it is “in a sense, a 
natural right” (Duncan Hall, Mandates, Dependencies and 
Trusteeship, 1948, p. 198). In this sense the above men
tioned “League of Nations Rules” and the provisions of
the Charter concerning the competence of the Trusteeship 
Council (Article 87 (b) ) have no more than a confirma
tory meaning.

“The right of petition entails the obligation of the 
Mandatory to transmit petitions to the supervisory organ 
for acceptance and examination. In this respect, what L 
said about the survival of international supervision, 
despite the dissolution of the League and the replacement 
of the Council of the League by the General Assembly 
as the supervisory organ, can be applied to the right ol 
petition.””6

JUDGE PADILLA NERVO

“On 31 January 1923 the Council of the League 
adopted certain rules by which the mandatory govern
ments were to transmit petitions. This right which the 
inhabitants of South West Africa have thus acquired is 
maintained by Article 80, paragraph 1, of the Charter.

“The dispatch and examination of petitions form 
a part of the supervision, and petitions are to be trans-

South West Africa (second phase) Judgment, 1966. at p. 320.
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milted to the General Assembly, which is legally quali
fied to deal with them.””7

Comments

Judge van Wyk pointed out that the procedure of 
submitting petitions originated from the rules drafted by the 
League Council in 1923. and not out of provisions of the 
Mandate and the Charter, and expressed the view that the said 
rules could not, and did not, “impose on the mandatories an 
obligation not provided for in the Mandate” or the Covenant. 
According to him, the said procedure was devised to enable 
the mandatories to comment on the petitions and thereby to 
protect themselves “against false or one-sided petitions.” He 
was also of the view that, inasmuch as the procedure of sub
mitting petitions did not originate from the Mandate provi
sions,. the Court did not have jurisdiction over disputes 
concerning violation, thereof.

On the other hand, Judge Tanaka regarded the right of 
petition as fundamental to the protection of the human rights 
and fulfilment of the purposes of the Mandate, viz., the well
being and progress of inhabitants. According to him, the 
said right was a natural right, even though not based upon 
any legal provisions. Further, inasmuch as the said right 
followed from the supervision of the sacred trust, that survival 
of international supervision with the United Nations General 
Assembly as the supervisory body makes the right of petition 
indispensable. According to Judge Padilla Nervo, the said 
right has also been confirmed by Article 80 (1) of the Charter. 
He also expressed the view that the “dispatch and examination 
of petitions from a part of the supervision” and that the 
General Assembly was the body which was qualified to receive,
and deal with, them.

91 South Judgment, 1966, at p. 460.



12. Whether the jurisdictional clause survived dissolution of 
Permanent Court of International Justice ?

1962 Judgment
“The Court concludes that Article 7 of the Mandate 

is a treaty or convention still in force within the meaning 
of Article 37 of the Statute of the Court......

1966 Judgment

Separate opinion

JUDGE VAN WYK
“ _ in other words, it (the Court) found that the

rights of the members of the League under the Mandate 
were not transferred to the members of the United 
Nations, but that States which were members of the 
League at its dissolution retained their rights to invoke 
the adjudication clause in Article 7 of the Mandate...... JJ

Dissenting opinions

JUDGE WELLINGTON KOO

... In short, international accountability necessarily 
comprises the essential obligations of submission to inter
national supervision and control of the mandatory’s 
administration of the mandated territory and acceptance 
of the compulsory jurisdiction of the Permanent Court in 
any dispute between it and another Member of the League 
of Nations relating to the interpretation or the appli
cation of the provisions of a given mandate.

“These obligations constitute a fundamental feature 
of the mandates system. The dissolution of the League of

98 South West Africa Case, Preliminary Objections, Judgment. I.C.J. 
Reports 1962, at p. 347.

99 South West Africa {secondphase) Judgment,1966, at p. 137.

Nations and the disappearance of the Council and the 
Permanent Court did not terminate them. By virtue of 
Article 37 of the Statute the compulsory jurisdiction of 
the Parmanent Court was transferred to the present 
Court...... ”100

JUDGE PADILLA NERVO

“The Court was of the opinion that Article 7 of the 
Mandate is still in force and that having regard to Article 
37 of the Statute of the International Court and Article 
80 (1) of the Charter, the Union Government is under an 
obligation to accept the compulsory jurisdiction of the 
Court.”101

JUDGE MBANEFO

“The 1962 Judgment decided ...that the articles of the 
Mandate, in particular Article 7(2), as part of that treaty, 
also survived, was still in force and was applicable to the 
present dispute. It was on the basis that Article 7(2) was 
in force and was applicable that the Court held that it had 
jurisdiction to hear the present case.”102.

Comments

The Court, in its 1962 Judgment, decided and Judge 
Tanaka, Judge Padilla Nervo and Judge Mbancfo, in their 
dissenting opinions to the 1966 Judgment, expressed the view, 
“that Article 7 of the Mandate is a treaty or convention still in 
force within the meaning of Article 37 of the Statute of the 
Court.” Judge Wellington Koo also said that submission to the 
compulsory jurisdiction of the Permanent Court in disputes re
lating to interpretation or application of the provisions of the 
Mandate was one of the essential obligations under the man-

100 South West Africa (second phase) Judgment, 1966, at p. 235 '
101 Ibid:, at p. 460.
102 Ibid., at p: 498.



dates system—one which was not terminated by the disappearance 
of the Permanent Court: and that in view of “Article 37 of the 
Statute the compulsory jurisdiction was transferred to the 
present Court."

Further, Judge Mbanefo pointed out that the Court got 
jurisdiction to hear the case only because Article 7(2) was held 
to be in force. Judge van Wyk, in his separate opinion to the 
1966 Judgment, expressed the view that the rights of League 
Members under Article 7(2) of the Mandate were not transfer
red to the members of the United Nations, but remained with 
“the States which were members of the Lcasue at its dissolution.'’

13. Conclusions

On the basis of consideration in this Chapter of various 
views, on the effects of dissolution of the League, we come to 
the following conclusions :

(i) that the Mandate survived 
League and is still in force;

the dissolution of the

(ii) that international supervision of the administration of 
the territory by the mandatory in accordance with the provisions 
of the mandate, has passed on to the United Nations from 
the League Council, on dissolution of the League; and that the 
mandatory is under a legal obligation to submit to international 
supervision by the United Nations;

(iii) that the mandatory is under an obligation to submit 
annual reports, and to transmit petitions, to the General 
Assembly of the United Nations; and

(iv) that judicial control of the sacred trust, as provided 
in Article 7(2) of the Mandate, is still in force and has passed 
on to the Internationa] Court of Justice

CHAPTER V

APPLICANTS’ LEGAL RIGHT OR INTEREST, 
AS REQUIRED UNDER ARTICLE 7(2)

OF THE MANDATE

1. Validity of distinction between “conduct” provisions and 
“special-interest" provisions of the Mandate-

2. Scope and extent of Applicants' legal right or interest under
' ~ ' ndate, as required by Article 7(2).

3. Legal right or interest of Applicants on dissolution of the 
League.

4. Conclusions.

1. Validity of distinction between “conduct” provisions and 
“special-interest” provisions of the Mandate

1966 Judgm

“These (Mandate) instruments, whatever tne 
rence between certain of their terms, had various features 
in common as regards their structure. For present 
purposes, their substantive provisions may be regarded 
as falling into two main categories. On the one hand, 
and of course as the principal element of each instru
ment, there were articles defining the mandatory's 
powers, and its obligations in respect ot the inhabitants 
of the territory and towards the League and its organs. 
These provisions, relating to the carrying out of the 
mandate as mandates, will hereinafter be referred to as 
“conduct of the mandate”, or simply “conduct ’ 
provisions. On the other hand, there were articles 
conferring in different degrees, according to the parti
cular mandate or category of mandate, certain rights



relative to the mandated territory, directly upon the 
members of the League as individual States, or in 
favour of 'their nationals. Many of these rights were 
of the same kind as are to be found in certain provisions 
of ordinary treaties of commerce, establishment and 
navigation concluded between States. Rights of this 
kind will hereinafter be referred to as “special interests” 
rights, embodied in the “special interests" provisions of 
the mandates. As regards the ’A’ ‘and ‘B’ mandates 
(particularly the latter) these rights were numerous 
and figured prominently—a fact which, as will be seen 
later, is significant for the case of the ‘C’ mandates 
also, even though, in the latter case they were confined 
to provisions for freedom for missionaries (“nationals 
of any State Member of the League of Nations”) to 
“enter into, travel and reside in the territory for the 
purpose of prosecuting their calling”—(Mandate for South 
West Africa, Article 5). In the present case, the dispute 
between the parties relates exclusively to the former of 
these two categories of provisions, and not to the latter.

“The broad distinction just noticed was a genuine, 
indeed an obvious one. Even if it may be the case that 
certain provisions of some of the mandates (such as for 
instance the “open door” provisions of the ‘A’ and ‘B’ 
mandates) can be regarded as having a double aspect, 
this does not affect the validity or relevance of the distinc
tion. Such provisions would, in their “conduct of the man
date” aspect, fall under that head ; and in their aspect of 
affording commercial opportunities for members of the 
League and their nationals, they would come under the 
head of “special interest” clauses...... 1,1
And

“Having regard to the situation thus outlined, and 
in particular to the distinction to be drawn between

1 South West Afrirn {seronrl nhnsp) ludomput IQ66 at nn 70 anri 71

the “conduct” and the “special interest” provisions 
of the various instruments of mandate, the question 
which now arises for decision by the Court is whether 
any legal right or interest exists for the Applicants 
relative to the Mandate, apart from such as they 
may have in respect of the latter category of provisions ; 
-a matter on which the Court expresses no opinion, 
since this category is not in issue in the present^ case. 
In respect of the former category—the “conduct” pro- 
visions-the question which has to be decided is whether
..........any legal right or interest.............. was vested in
the members of the League of Nations, including the 
present Applicants, individually .and each in its own 
separate right to call for the carrying out of the man
dates as regards their “conduct” clauses or whether 
this function must, rather, be regarded as having apper
tained "exclusively to the League itself, and not to 
each and every member State, separately and indepen
dently......

Dissenting opinions

JUDGE TANAKA

<< .....yiie first category of interest although
related to the Mandate, is of an individual nature and 
each member State of the League may possess such an 
interest regarding the mandated territory, incidentally, 
that is to say, for some reason other than the Mandate 
itself. The second category of interest emanates from 
the sphere of social or corporate law concerning the 
function of the League in regard to the Mandate. The 
member States of the League are in the position of 
constituting a personal clement of the League and its

2 South West Africa (second phase) Judgment, 1966, at p. 22.



organs and, consequently, are interested in the reali
zation of the objectives of the mandates system and in the 
proper administration of mandated territories.........."3

234

And

“The interest which the member States of the League 
possess regarding the proper administration of the manda
ted territory by the Mandatory is possessed by Members 
of the League individually, but it is vested with a corpo
rate character. Each Member of the League has this kind 
of interest as a Member of the League, that is to say, in 
the capacity of an organ of the League which is destined 
to carry out a function of the League”.'1

And

“Although Article 5 of the Mandate is partly con
cerned with the national interest of the Member States of 

the League, the nature of this provision is not fundamen
tally different from the rest of the provisions of the Man
date. It possess the same nature as the “conduct” clause. 
It does not confer upon the member Slates any substan
tive right. They receive only a certain benefit as a “reflec
tive” effect of the mandate instrument, but not any right 
as an effect of an independent juridical act which docs 
not exist.

“Incidentally. Article 5 of the Mandate mentions "all 
missionaries, nationals of any State Member of the League 
of Nations”. But this phrase does not mean that any 
Member State possesses a right concerning its missionaries 
and nationals, because it is used simply to identify the 
missionaries and nationals. Whether the Member States 
of the League possess the right of diplomatic protection is 
another matter.

“Accordingly, the distinction between the “conduct” 
clause and “national” clause is not an essential one. w 
latter must be considered as an integral part of the Man
datory’s obligations which are derived from the objectives 
of the mandates system, namely the promotion of mate
rial and moral well-being and social progress...... a

JUDGE JESSUP

“The Judgment accepts or rejects certain conclusions 
by the test of their acceptability as being reasonable. By 
this test I find it impossible to find that because the “mis
sionary” rights under Article 5 may constitute what the 
Judgment calls “special interests” rights, or may have 
what it calls in some contexts a “double aspect , tic P 
plicants’ legal right or interest to prosecute a daim to 
judgment in regard to missionaries, must be admitted bu 
that they have no such right or interest in regard to the 
practice of apart hied. This seems to me an entirely artifi
cial distinction, and, as I have shown, not supported by 
the history of the drafting......”1’

JUDGE PADILLA NERVO

“Now the Court’s majority makes a contrary mtci- 
pretation, and for the purpose of its argument, artificially 
divides the “provisions” in the Mandate into two different 
categories, with different effects and implications, in sup
port of its argument.

“The Court now asserts that there arc on the one 
hand, what it calls “conduct of the Mandate” provisions, 
and on the other hand “special interest” provisions. (This 
is also the Respondent’s contention.)

3 South IVcst Africa (secondphase) Judgment, 1966, at p. 251. 5 South West Africa (secondphase) Judgment, 1966, at p. 252.



And

“I believe that such classification and the meaning 
and function given to it, does not follow from the letter 
or the spirit of the Mandate ; and that the Court’s inter
pretation in 1962 is the correct one”.7

JUDGE MBANEFO

“Secondly, the Court draws a distinction between what 
it terms “conduct” and “special interests” provisions of the 
mandate instrument, and imports the distinction into its 
interpretation of Article 7(2) of the Mandate. Article 7(2) 
is a compromissory clause and does not, as it stands, per
mit of any such distinction. To do so, as 1 shall show 
later, is to do violence to the actual words of the text and 
is in the circumstances impermissible”.8

236

“The Judgment of the Court says that in the present 
cases the dispute between the Parties relates exclusively to 
the “conduct” provisions of the Mandate, and does not 
relate in any way at all to the “special interest” provi
sions. While it is true to say that the practice of 
aparthied was the chief complaint of the Applicants, it 
must be noted that Submission No. 9 has implications far 
beyond the “conduct” clauses. The Applicants in Sub
mission No. 9 say that the Respondent has attempted to 
modify the terms of the Mandate and that it has no power 
to do so without the consent of the United Nations. If 
that submission should fail, and should the Court also find 
that the Respondent has no enforceable obligations under 
the Mandate, outside Article 5, it would follow that the 
Respondent could modify even the “special interest” clause 
of the Mandate. In the same way the failure or success 
of Submissions 1, 2 and 6 could have consequences which

would materially affect the “special interests” of members 
of the League. The distinction which the Court tries to 
draw between the “conduct” and the “special interests 
provisions would appear, therefore, as a matter of treaty 
interpretation, to be illusory in relation to those submis

sions’

Comments

In Chapter II of this Study, one of the conclusions reach
ed was that the question of Applicant's legal right or interest 
had been disposed of by the 1962 Judgment and that the 
Court’s attempt in 1966 to reopen this issue and revise its 
earlier decision was not legally permissible. In the present 
chapter we are considering whether the Court’s decision in 1966 
to the effect that the Applicants lacked legal right or interest 
in the subject-matter of the dispute is correct, on the assump
tion. which is contrary to our aforesaid conclusion, that the 
Court was competent to deal with the said issue in the second 
phase of the case. However, such assumption does not mean 
that we are agreeing to the position taken by the Court that it 
was legally sound for it to deal with the issue in the second 
phase of the case. Consideration of the issue in this chapter is 
entirely without prejudice to the conclusion reached in Chapter

11.

The 1966 Judgment on the issue whether the Applicants 
had legal right or interest in the subject-matter of the dispute, 
was based on a distinction made by the Court in, what it called, 
the “conduct” provisions of the Mandate and the “special in
terest” provisions thereof. The former provisions, according 
to the Court related to “the carrying out of the mandates 
and defined “the mandatories powers, and its obligations in 
respect of the inhabitants of the territory and towards the 
League and its organs”, while the latter provisions conferred
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7 South West Africa (second phase) Judgment, 1966, at p. 450.
8 Ibid., at p. 491 9 South West Africa (second phase) Judgment, 1966, at p. 497.
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“certain rights relative to the mandated territory, directly upon 
the members of the League as individual States, or in favour of 
their nationals”, in the latter category, viz., “special interest” 
category of provisions the Court included the “provisions for 
freedom for missionaries, as provided under Article 5 of the 
Mandate” (See Annexure II to this Study). Having made this 
distinction, the Court proceeded to say that under the provisions 
of Article 7(2) of the Mandate, any League Member had a 
right of resort to the Court only for enforcement of the “special 
interest” provisions of the Mandate in respect of which it had 
a legal interest, and had no such right for the enforcement of 
the “conduct” provisions of the mandate, in respect of which 
it had no legal right or interest. In other words, the Court 
held that the Applicants could resort to the Court under the 
provisions of Article 7(2) only in cases of disputes falling under 
the “missionary” clause, and not in case of a dispute concern
ing the Respondent’s policy of Aparthiccl or the manner in 
which the Respondent carries on administration of the territory. 
The question whether this is a correct view would be discussed 
in item No. 2 of this Chapter. In the present item we are 
concerned with the question whether the distinction made by 
the Court is legally valid and permissible. We may also note 
here that the Court found that the dispute in the case related 
to the “conduct provisions” of the Mandate, in respect of which, 
according to it, the Applicants had no right of resort to, or 
locus standi before, the Court, and having come to this con
clusion it declined to give effect to the Applicants' claims, 
which, according to it, related to “conduct” provisions of the 
Mandate, and in the subject-matter of which they did not 
have any legal right or interest.

Can it be said that the distinction upon which the 
Court based its Judgment is legally permissible and valid ? 
In respect of 4the “conduct” provisions of the Mandate, 
Judge Tanaka expressed the view that the League Members 
“are in the position of constituting a personal element of the *

League and its organs and, consequently, are interested in 
the realization of the objectives of the mandates system 
and in the proper administration ot mandated teiritories. 
According to him, the League Members were individually 
interested in the proper implementation of the “conduct” 
provisions of the Mandate; as well, and not only in its “special 
interest” provisions alone. Judge Padilla Nervo regarded the 
distinction to be artificial.

According to the 1966 Judgment, the issue before the 
Court was whether the Applicants had any legal right or 
interest in “the carrying out of the Mandate as regards their 
“conduct” clauses, or whether the League alone was entitled 
to ensure their observance and not “each and every member 
State, separately and independently. In its view, such legal 
right or interest belonged only to the League and not to the 
League Members “separately and independently”. “The Court 
stated that under Article 7 of the Mandate, application by in
dividual States was not contemplated.”10 Judge Tanaka and 
judge Jessup did not agree with this. According to them, the 
League Members were individually interested in the realiza
tion of the objectives of the Mandate. Judge Tanaka 
expressed the view that they are so interested as members of 
the League, and that even though this interest is “vested with a 
corporate character”, the same is possessed by them individually. 
Judge Jessup regarded the distinction to be “entirely artificial 
......not supported by the history of the dialling.

Further, according to the 1966 Judgment the special- 
interest” provision in the Mandate lor South West Aliica was 
confined to the missionary clause as provided in Ailiele 5, 
which, according to it, was not in dispute in the present cases.

“Thus, in the context of “C” Mandates, of which South 
West Africa was an example, the only special interest

10 As pointed out by Justice M. Hidayatullah of the Supreme Court ol 
India in his book on The South West Africa Case at p. 39.



conferred upon League Members in their individual capacity 
was the right to send missionaries and have them reside and 
travel in the mandated territory...For the majority of the 
Court, in 1966, the evidence establishes beyond doubt that 
individual Members of the League possessed no judicial 
remedy to secure the general observance of the Mandate as 
distinct from the judicial remedy restricted to special interest.”11 
On the other hand, according to Judge Tanaka, Article 5, “is 
not fundamentally different from the rest of the provisions 
of the Mandate. It possesses the same nature as the “conduct 
clause.” He also found the distinction as “not an essential 
one” and expressed the view that the “special interest” 
provisions of the Mandate “must be considered as an integral 
part of the Mandatory’s obligations which are derived from the 
objectives of the mandates system, namely the promotion of 
material and moral well-being and social progress.”

The Court, while making the aforesaid distinction, itself 
found that certain provisions, like the “open door” provisions, 
have a double aspect. Judge Jessup remarked that the missionary 
clause also may have in some contexts, according to the 
Court, a double aspect. Further, Judge Mbanefo pointed 
out that the compromissory clause, as embodied in Article 
7 (2) of the Mandate, does not permit a distinction between 
the “conduct” provisions and the “special interest” provisions 
of the Mandate. “To do so...is to do violence to the actual 
words of the text and is in the circumstances impermissible.” 
He also termed the distinction, “as a matter of treaty inter
pretation, to be illusory”. According to Judge Padilla Nervo 
the distinction “and the meaning and function given to it, 
does not follow from the letter or the spirit of the Mandate.” 
'Ihis conclusion is also borne out by an examination of the 
language and wording of Article 7 (2), which does not make
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11 As pointed out by Mr. Richard A. Falk in his article on “The South 
West Africa Cases” •. International Organization, Vol. XXL No. 1,
U/int^r 1QA7 nt nn 8 nnd Q

any distinction between the “conduct” provisions and the
“special interest” provisions of the Mandate.

2. Scope and extent of Applicants’ legal right or interest 
under the Mandate, as required by Article 7 (2).

1950 Advisory opinion

“The essentially international character of the func 
tions which had been entrusted to the Union of South
Africa..............appears from the fact that any Member
of the League of Nations could, according to Article 
of the League Mandate, submit to the Permanent Court 
of International Justice any dispute with the Union 
Government relating to the interpretation or the appli 
cation of the provisions of the Mandate.”12

Separate opinion

JUDGE SIR ARNOLD Mc NA1R

“...The Mandate provides two kinds of machinery 
for its supervision—judicial, by means of the right of 
any Member of the League under Article 7 to bring the 
Mandatory compulsorily before the Permanent Court 
and administrative, by means of annual reports and their 
examination by the Permanent Mandates Commission of 
the League.”13

1962 Judgment

“Under the unanimity rule (Articles 4 and 5 of the 
Covenant), the Council could not impose its own views 
on the Mandatory. It could of course ask for an 
advisory opinion of the Permanent Court but that opinion 
would not have binding force, and the Mandatory could
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\2 International Status of South West Africa, Advisory Opinion,!. C. J.
Reports, 1950, at p. 133.

13 Ibid., at p. 158.



continue to turn a deaf car to the Council’s admonitions. 
In such an event the only course left to defend the 
interests of the inhabitants in order to protect the sacred 
trust would be to obtain an adjudication by the Court 
on the matter connected with the interpretation or the 
application of the Mandate. But neither the Council 
nor the League was entitled to appear before the Court. 
The only effective recourse for protection of the sacred 
trust would be for a Member or Members of the League 
to invoke Article 7 and bring the dispute as also one 
between them and the Mandatory to the Permanent Court 
for adjudication.
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And

.The language used is broad, clear and precise: 
it gives rise to no ambiguity and it permits of no 
exception. It refers to any dispute whatever relating not 
to any one particular provision or provisions, but to 
“the provisions” of the Mandate, obviously meaning all 
or any provisions, whether they relate to substantive 
obligations of the Mandatory towards the inhabitants 
of the Territory or towards the other Members of the 
League or to its obligation to submit to supervision by the 
League under Article 6 or to protection under Article 
7 itself. For the manifest scope and purport of the 
provisions of this Article indicate that the Members of 
the League were understood to have a legal right or 
interest in the observance by the Mandatory of its 
obligations both towards the inhabitants of the manda
ted Territory, and towards the League of Nations and 
its Members.”14 15

14 South West Africa Cases, Preliminary Objections, Judgment, I.C.J. 
Reports, 1962, at p. 337.

15 Ibid., at p. 343.

Separate opinion
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JUDGE BUSTAMANTE

“......Member States, as integral parts of the League
itself, have possessed a direct legal interest in the protec
tion of under-developed peoples. It is no doubt on the 
basis of these principles that the Mandate Agreement, 
in its Article 7, conferred upon Member States, in their 
individual capacity, the right to invoke the compro- 
missory clause to require of the Mandatory a correct 
application of the Mandate.”18

1966 Judgment

“The real position of the individual members of the 
League relative to the various instruments of mandate 
was a different one. They were not parties to them ; 
but they were, to a limited extent, and in certain respects 
only in the position of deriving rights from these 
instruments...Apart from the jurisdictional clause,...men
tion of the members of the League is made only in the 
“special interest” provisions of these instruments. It 
is in respect of these interests alone that any direct link 
is established between the mandatories and the members 
of the League individually. In the case of the “conduct’ 
provisions, mention is made only of the mandatory and 
where required, of the appropriate organ of the League 
The link in respect of these provisions is with the League 
or League organs alone.”17

And

“...... It is a court of law, and can take account of
moral principles only in so far these are given a sufficient 
expression in legal form...

16 Ibid., at p. 380.
17 South West Africa {second phase) Judgment, 1966, at p. 28.



“Humanitarian considerations may constitute the 
inspirational basis for rules of law, just as, for instance, 
the preambular parts of the United Nations Charter 
constitute the moral and political basis for the specific 
legal provisions thereafter set out. Such considerations 
do not, however, in themselves amount to rules of law. 
All States are interested—have an interest-in such matters. 
But the existence of an “interest” does not of itself entail 
that this interest is specifically juridical in character.”18

“In the present case, that subject-matter includes 
the question whether the Applicants possess any legal 
right to require the performance of the “conduct” pro
visions of the Mandate. This is something which cannot 
be pre-determined by the language of a common-form 
jurisdictional clause such as Article 7, paragraph 2, of 
the Mandate for South West Africa. This provision, 
with slight differences of wording and emphasis, is in the 
same form as that of many other jurisdictional clauses. 
The Court can see nothing in it that would take the clause 
outside the normal rule that, in a dispute causing the acti
vation of a jurisdictional clause, the substantive rights 
themselves which the dispute is about, must be sought for 
elsewhere than in this clause, or in some element apart 
from it, and must therefore be established aliunde ve! aliter. 
Jurisdictional clauses do not determine whether parties 
have substantive rights, but only whether, if they have 
them, they can vindicate them by recourse to a tribunal.”19

And

“......The Court does not, however, consider that
the word “whatever” in Article 7, paragraph 2, does

18 South West Africa (secondphase) Judgment, 1966, at p. 34.
19 Ibid., at p. 39.

anything more than lend emphasis to a phrase that would 
have meant exactly the same without it ; or that the 
phrase “any dispute” (whatever) means anything intrin
sically different from “a dispute’ ; or that the reference 
to the “provisions” of the Mandate, in the plural, has 
any different effect from what would have resulted from 
saying “a provision..

And it must not be forgotten that it was 
simultaneously with the missionary clause that the juris
dictional clause was introduced ; and that at the 
time much importance was attached to missionary 
rights.

And

“Under this system, viewed as a whole, the possibi
lity of serious complication was remote ; nor did any 
arise. That possibility would have been introduced only 
if the individual members of the League had been held 
to have the rights the Applicants now contend for. In 
actual fact, in the 27 years of the League, all questions 
were, by one means or another, resolved in the Council ; 
no request was made to the Court for an advisory 
opinion ; so far as is known, no member of the League 
attempted to settle direct with the Mandatory any ques
tion that did not affect its own interests as a State or 
those of its nationals, and no cases were referred to the 
Permanent Court under the ad'udication clause except 
the various phases of one single case (that of the Mavrom- 
matis concessions) coming under the head of special 
interests.” ....... 23

20 South West Africa (se

21 Ibid., at p. 44.
22 Ibid., at p. 45.



And
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“.......  Looked at in another way moreover, the
argument amounts to a plea that the Court should allow 
the equivalent of an “actio popularis”, or right resident 
in any member of a community to take legal action in 
vindication of a public interest. But although a right of 
this kind may be known to certain municipal systems of 
law, it is not known to international law as it stands at 
present, nor is the Court able to regard it as imported by 
the “general principles of law” referred to in Article 
38, paragraph 1 (c), of its Statute”. 23 24

Separate opinion

JUDGE MORELLI

“These collective interests are not protected by the 
provisions in question by means of rights conferred on the 
diffeient States concerned, so that each of those States 
could individually require the prescribed conduct ; this 
would give rise to possibility of conflicting demands on 
the part of two or more States all relying on the same 
provision of the Mandate. Such an eventuality must be 
ruled out by the very fact that the right is conferred not 
on the States Members in their individual capacities, but 
either on the League of Nations as a single person dis
tinct from its component States, or if the League of 
Nations is not accepted as having legal personality, then 
on the States Members as a group and not in their indi
vidual capacities. Under the second of these two con
cepts it would be a right the exercise of which is orga
nized in a certain way, so that it may be exercised by its 
holders only collectively, that is to say through corporate 
organs.” -■*

23 South West Africa (secondphasej Judgment, P)66, at p. 47.
24 Ibid.,

Dissenting opinions
JUDGE WELLINGTON KOO
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“It should be stated, in addition, that the same 
adjudication clause with its broad, comprehensive language 
and a practically identical text, is embodted in all the 
•B’ and ‘C mandates, notwithstanding the marked diffe
rences between the great variety of national or material 
interests of the Member States, as in the case of the 
Mandate for Palestine, and the one single kind of nationa 
or individual interests relating to missionaries and their 
freedom to practise their calling, as in the case of the 
Mandate for South West Africa (Article 5) This fact 
would seem to support the view that Article 7(2) of the 
latter Mandate, like similar provisions in the othei man
dates of ‘B' and ‘C categories, is intended to provide 
a means primarily for the exercise by League Members 
of their legal right or interest, through the judicial pro
cess, in the performance of the mandate by the manda
tory as to its obligations towards the inhabitants o the 
mandated territory and towards the League of Nations 
and only secondarily for the judicial protection of the 
national or material interests of the Members of the 

League of Nations.

“There is yet another fact which throws light on the 
point of issue under consideration. The order m which 
the various obligations of the Mandatory arc stipulated in 
the Mandate instrument for South West Atnca is no
without significance ........  It is therefore not unreasonable
to infer from this arrangement the varying degrees of 
importance which the authors of the instrument attached 
in their minds to the different categories of obligations of 
the Mandatory and to conclude that the tact that the 
compromissory provision with its all-embracing language 
comes at the end, was intended to apply to all obligations
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undertaken by the Mandatory and not merely to those 
under Article 5, thus further confirming the comprehen
sive scope and purport of Article 7, paragraph 2, as to
“any dispute whatever .......  relating to the interpretation
or the application of the provisions of the Mandate”. 25

And

“The fact that only one ease was brought to the 
Permanent Court of International Justice by any Member 
of the League of Nations during the 25 years of its exis
tence under an adjudication clause similar to Article 7 of 
the Mandate for South West Africa (Article 26 of the 
Palestine Mandate) in respect of alleged injury to the 
material interests of a national of the Applicant and that 
no recourse was ever made to the Court to invoke its 
protection and ensure due observance by the mandatory 
Power of its substantive obligations under a given man
date towards the inhabitants of the mandated territory 
docs not necessarily prove that individual League 
Members had no legal right or interest in such obser
vance ....... ” 20

JUDGE KORETSKY

“These general interests in relation to a ‘C’ mandate 
might be only the interest of protecting the indigenous 
peoples, which were (and are) under the Mandate. And 
if the judgment of the Court insists that the Applicants 
had to establish their own legal interests in the subject- 
matter of their claims, one might say that the general 
interest in a proper observance of the provisions of the 
Mandate became the interest of any Member of the 
League on his own, as his proper interest.

25 South West Afri ■ a (secondphase) Judgment, 1966, at pp. 221 and 222.
26 Ibid., at p. 228

“This is confirmed by what might appear to be merely 
a detail ; Article 7 (2) of the Mandate puts the words 
the “provisions of the Mandate” in the plural—that is 
to say, the Applicants possessed the right to apply to the 
Court on questions relating to the interpretation or the 
application of all provisions of the Mandate (and not 
merely relating to provision 5 (the missionaries 
clause ) ” 27

And

“And to prove the Applicants’ right to apply to the 
Court on this ground, it is not necessary to assert that 
the Mandate was established “on behalf of the Members 
of the League in their individual capacities" (Judgment, 
para. 20), or that the Applicants (as former Members 
of the League) were separate parties to the instrument 
of mandate as such, that they had a status, analogous to 
that of a beneficiary or—which is much the same—that 
they were tertii in favoitrent of whom the Mandate was 
instituted. To lay down these conditions would be 
beside the point as the Applicants themselves did not rest 
their right to invoke the jurisdiction of the Court upon 
such grounds.

“Article 7 (2) does not call for such conditions. Its 
wording is quite clear to anyone who is not seeking to 
read into it what it does not contain....... ” 28

JUDGE TANAKA

“The fact that international law has long recognized 
that States may have legal interests in matters which do 
not affect their financial, economic, or other “material” 
or so-called “physical” or “tangible” interests was exhaus
tively pointed out by Judge Jessup in his separate opinion

27 South West Africa (second phase) Judgment, 1966, at p. 247.
28 Ibid., at p. 248-
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in the South West Africa Cases (1962 Judgment & I C J. 
Reports 1962, pp. 425—428). As outstanding example 
of the legal interests of States in general humanitarian 
causes, the international efforts to suppress the slave 
trade, the minorities treaties, the Genocide Convention 
and the constitution of the International Labour Orga
nization are cited.

“We consider that in these treaties and organizations 
common and humanitarian interests are incorporated. 
By being given organizational form, these interests take 
the nature of “legal interest’’ and require to be protected 
by specific procedural means.

“The mandates system which was created under the 
League presents itself as nothing other than an historical 
manifestation of the trend of thought which contributed 
to establish the above-mentioned treaties and organi
zations. The mandates system as a whole, by incorpo
rating humanitarian and other interests, can be said to 
be a “legal interest”. 29

And

“One of the arguments in denial of the Applicants’ 
legal interest in the Respondent’s observance of the 
conduct clauses is that Applicants do not suffer any 
injuries from non-observance of the conduct clauses. 
The Applicants, however, may not suffer any injuries 
in the sense that their own State interests or the interests 
of their nationals are injured. The injuries need not be 
physical and material, but may be psychological and 
immaterial, and this latter kind of injuries may exist for 
the Applicants in the case of non-observance by the 
Respondent of the conduct clauses.

■v
1 “The supreme objectives of the mandates system, 

namely the promotion of the well-being and social 
progress of the inhabitants of the Territory mentioned in 
Article 2, paragraph 2, of the Mandate, inspite of their 
highly abstract nature, cannot be denied the nature of a 
legal interest in which all Members of the League par
ticipate”. 30

JUDGE JESSUP

“The standing of Applicants in the present cases 
rests squarely on the right recognized in paragraph 2 of 
Article 7 of the Mandate, which is a right appertaining 
to many States. But it must be recognized that Appli
cants as African States, do in addition have a special 
interest in the present and future of the mandated terri
tory of South West Africa and its inhabitants.........

“The impact on other African States south of Sahara 
of racial conflict and the practice of aparthied in South 
West Africa could be, and is, just as great if not greater 
than certain impacts which Respondent concedes...... ”31

And

Since it is agreed in the Judgment of the Court that 
Members of the League might invoke the adjudication 
clauses of the mandates in order to assure observance of 
the provisions directed to the maintenance of economic 
equality, and since these same provisions were designed 
also tor the benefit of the indigenous populations, it is clear 
that arguments which seek to dilute the reach of the 
adjudication clause by the theory that the mandatories 
would never have agreed to a system which might subject

29 Soia/i West Africa (secondphase) Judgment, 1966, at p. 252. 30 South West Africa (secondphase) Judgment, 1966. at p. 253.
31 Ibid., at p. 381.
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them to litigious harrassment, is ill founded and cannot be 
accepted. It may be well to recall at this point what has 
been described above, namely that the so-called “mission
ary” clause was more in the nature of a guarantee for the 
welfare of the indigenous populations than for the benefit 
of nationals of Members of the League”.3-

And

“I must repeat, as indicated above, that the municipal 
law analogy which 1 have been discussing is far from 
perfect and the differences in the international law situation 
must be clearly noted. I agree that there is no generally 
established actio popularis in international law. But 
international law has accepted and established situations in 
which States are given a right of action without any show
ing of individual prejudice or individual substantive 
interest as distinguished from the general interest”.33

JUDGE PADILLA NERVO

“I believe that the Applicants’ legal interest in the 
performance by the Mandatory of its obligations under 
the Mandate derives not only from the spirit, but from 
the very terms of the Covenant and the Mandate, and is 
clearly expressed in Article 7 (2)”.34

JUDGE MBANEFO

“The League may, in a sense, therefore, be likened to 
a members club (and here I have in mind the common law 
concept of such clubs). Any member of a club can sue 
for the club’s properties and can by appropriate action 
restrain the officers of the club from acting contrary to the 
aims and purposes of the club. A member can even

22 South West Africa (second phase) Judgment, 1966, at p. 384'
33 Ibid., at pp. 387 and 388.
34 Ibid . at p. 453,

proceed against an agent of the club or a third person in 
order to protect or recover the club’s property where the 
officers of the club fail to do so...If the analogy of a 
member s club is in that limited sense accepted, 1 do not 
see anything extraordinary in the provisions of Article 7
(2) of the Mandate allowing a member of the League to 
refer to Court any dispute with the Mandatory, whether 
or not it relates to what the Court calls the “conduct” or 
“special interests” provisions relating to the interpretation 
and application of the provisions of the Mandate, especi
ally as by Article 34 of the Court’s Statute the League, not 
being a State, could itself be a party to an action in the 
International Court.................
And

“On the ground that the text of Article 7 (2) is clear, 
it is not in my view necessary to have recourse to the 
travaux préparatoires in interpreting it. It may be said 
that mspite ot the views expressed above, the courts have 
in most cases had recourse to travaux préparatoires in 
interpreting provisions of treaties, but where they have 
done so the purpose has been to support rather than 
contradict the plain words of the text”.3(1

And

The right to invoke the compromissory clause 
against a party implies or includes the right to recover on 
the claim if the evidence justifies it. The Applicant in 
such a case docs not have to establish damage or pre
judice to its material interests in order to succeed, unless 
it was claiming damages. All it needs to prove is that it 
belongs to the class of States to whom the right to bring 
the action is given in the compromissory clause”.* 36 37

oath West Africa (secondphase) Judgment, 1966, at pp. 492 and 493
36 Ibid., at p. 501. “ u
37 Ibid,, at p. 502.
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And

“It has been said that nowhere in the Mandate was 
it stated that members of the League should have the right 
of protecting the Mandate. The answer is that it does 
not need to be so stated. The existence of such a 
right is inherent in the very act of creating the Mandate 
on behalf of tire League and Article 7 (2) emphasizes the 
existence of such a right in the members of the League. 
It seems to me that this is a logical reason for drafting 
Article 7 (2) in such wide terms. Article 7 (2) of the 
Mandate as a provision of the Mandate should be inter
preted in a manner to ensure the purpose of the Mandate. 
To do otherwise would be to corrupt both the letter and 
spirit of the Article”.38

Comments

The Court, in its 1966 Judgment, pointed out that the 
jurisdictional clause, as embodied in Article 7 (2) of the South 
West Africa Mandate, “with slight differences of wording and 
emphasis, is in the same form as that of many other jurisdic
tional clauses,” and expressed the view' that the legal right or 
interest of a League member, under the said clause, was con
fined to the provisions of Article 5, which granted to every 
League Member a substantive right” relating to missionaries 
and their freedom to practise their calling.” (See Annexure II 
to this Study). The Court also regarded it material that the 
jurisdictional clause was introduced simultaneously with the 
missionaries clause. On the other hand, according to Judge 
Wellington Koo, the fact that the same jurisdictional clause 
was introduced in ‘B’ and ‘C’ mandates, which differ in the 
scope and extent of their provisions relating to national rights, 
proves that the clause “is intended to provide a means prima
rily for the exercise by the League Members of their legal right

38 Ibid., at pp. 504 and 505.

or interest, through the judicial process, in the performance of 
the mandate by the mandatory as to its obligations towards the 
inhabitants of the mandated territory and towards the League 
of Nations, and only secondarily for the judicial protection of 
the national or material interests of the Members of the League 
of Nations.”

Further, according to the 1966 Judgment, the general 
rule in regard to activation of a jurisdictional clause was that 
“the substantive rights themselves which the dispute is about, 
must be sought for elsewhere than in this clause, or in some 
element apart from it—and must therefore be established 
aliunde vel olilor". In this regard, Judge Koretsky said in his 
dissenting opinion, that “If one wants to differentiate in these 
cases between a right to invoke the jurisdiction of the Court 
and the substantive right (which underlies the claims), it is 
practically impossible to do so as in these cases the substantive 
right of the Applicants, their legal right or interest in the 
subject-matter of the claims, one may say, coincides with their 
right to submit to the Court their dispute relating to the inter
pretation or the application of the provisions.”31’ Judge Jessup 
pointed out that the Court had not produced any authority in 
support of its distinction between the right to activate the 
Court and the substantive legal right or interest of the Appli
cants. He regarded the distinction to be utterly futile.10 
According to Judge Mbanefo, the right to activate the Court 
includes the right to obtain from the Court a decision on the 
interpretation and application of the Mandate, without having 
to show “damage or prejudice to its material interests”. All 
that was necessary to prove, in such a case, was that the 
applicant belongs to the category of States, which are authori
zed under the jurisdictional clause to bring such a dispute 39 40

39 South lVest Africa (second phase) Judgment, 1966, at p. 248.

40 Ibid., at p. 383.



before lhe Court. He also quoted Roscrmc,41 who had expressed 
the view that—

41 South West Africa (secondphase) Judgment, 1966, at p. 502, 42 South West Africa (second phase) Judgment, 1966, at p. 246.

if eaeh League member is held to have a right to resort to 
the Court under Article 7 (2). According to him, only the 
League or else its members “as a group and not in their 
individual capacities’ had such a right. We may point out 
in this connection, that the Court in its 1962 Judgment, had 
taken the opposite view and had pointed out the necessity of 
conferring the right on the individual League Members in view 
of the facts that (i) the League or any of its organs could 
only seek an advisory opinion from the Court, and not 
a judgment which would be binding upon the Mandatory, 
and (ii) the League (not being a State) was not competent to 
appear before the Court in contentious proceedings leading 
to a binding decision in a matter concerning any mandate. 
In the circumstances, the “only cffecilvc recourse for protection 
of the sacred trust would be for a Member or Members of 
the League to invoke Article 7 and bring the dispute as 
also one between them and the Mandatory to the Permanent 
Court for adjudication.” Judge Mbancfo compared the 
League to a Member’s Club, in which each member was 
authorised to bring a suit against the officers of the club as 
also against a third party, and pointed out that Article 7 (2) 
was not based on any distinction between the “conduct” and 
“special-interest” provisions of the Mandate. Judge Korestky 
posed the question : Whether it was something strange, at 
the lime of drafting the mandates, to entrust the right to 
apply to the Court in defending the mandate to the individual 
League members ?'ia He cited an excerpt from a pamphlet 
of the League : La Cour permanente Je Justice internationale
(Geneva, 1921, p. 19) : (Translation)

“The question has been raised whether the principal 
organs of the League—above all, the Council—should 
be able, as such, to be a party to a dispute before the 
Court. This idea has, however, been discarded both 
by the Council at its Brussels meeting and by the

“......Where such a treaty contains a compromissory
clause, the jurisdiction may be invoked in accordance 
with that clause even if material interests of a concrete 
character cannot be shown by the applicant State...”

Moreover, the Court in its 1950 Advisory Opinion, and 
Judge Sir Arnold McNair in his separate opinion to the said 
opinion, and Judge Wellington Koo, Judge Jessup and Judge 
Padilla Nervo in their dissenting opinions to the 1966 Judg
ment, expressed the view that Article 7 (2) ot the Mandate 
conferred a substantive legal right on every League Member 
to refer to the Court for adjudication, any dispute with the 
Mandatory concerning the interpretation or application of the 
provisions of the Mandate. According to Judge Jessup, the 
said right had been squarely recognised in Article 7 (2). Judge 
Padilla Nervo believed “that the Applicant’s legal interest in 
the performance by the Mandatory of its obligations under 
the Mandate derives not only from the spirit, but from the 
very terms of the Covenant and the Mandate, and is clearly 
expressed in Article 7 (2).’’

The Court, in its 1966 Judgment, also expressed the 
view that the individual League Members were not parties to 
the Mandate ; that their direct link with the Mandatory’s 
obligations is established only in respect of the “special interest” 
provisions of. the Mandate ; and that in respect of the “con
duct” provisions, the link is between the League and the 
Mandatory’s obligations. Further, it pointed out the compli
cation that might arise if the individual League Members had 
the right to bring the Mandatory before the Court in respect 
of disputes concerning the administration of the mandated 
territory or other “conduct” provisions of the mandate. Judge 
Morelli also referred to the possibililily of conflicting demands 
by different League Members arising against the Mandatory,



Assembly. On the other hand, it is understood as is 
expressly stated in the report on the Statute approved 
by the Assembly, that groups of States may appear as 
a parly. Consequently, there is nothing to prevent the 
individual States represented at a given moment on the 
Council from instituting an action collectively, but not 
as the Council of the League. This possibility may 
prove to be of special value when it comes to enforcing 
certain stipulations of the treaties concerning the protec
tion of racial, religious, etc. minorities.”

Judge Bustamante, in his separate opinion to the 1962 
Judgment, expressed the view that the League Members 
“possessed a direct legal interest in the protection of under
developed peoples”, “as integral parts of the League itself ; 
and that Article 7 of the Mandate recognised such right ot 
each individual League member. Judge Koretsky, in his 
dissenting opinion to the 1966 Judgment, criticised the Court s 
view that the inividual League Members were not parties to 
the Mandate and had no direct link with the Mandatory’s
obligations in respect of conduct of the Mandate. According
to him, it was not necessary for the Applicants to be parties 
to the Mandate, in order to be able to exercise their right 
to apply to the Court. Judge Jessup regarded as ill-founded 
and unacceptable, the argument that in case the individual 
League members were given the aforesaid right, the Mandatory 
could be subject to “litigious harrassment.” He also criticised 
the so-called distinction between the “conduct” and “special 
interest” provisions of the Mandate made by the Court in 
respect of the Applicants’ right to apply to the Court, and 
expressed the view that the so-called “special interest” 
provisions, such as those relating to “the maintenance of econo
mic equality” and freedom of missionaries were “more in 
the nature of a guarantee for the welfare of the indigenous 
populations—than for the benefit of nationals of Members o 

i ” i,,Hue Wellineton Koo reviewed the order in
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which the Mandatory’s obligations were stipulated in the 
Mandate and came to the conclusion that the scope and 
purport of Article 7 (2) covered all of the Mandatory’s 
obligations under the Mandate, “and not merely those under 
Article 5”. It may also be pointed out here that the provisions 
of Article 7 (2) of the Mandate did not say that an individual 
League member would not have the right of resort to the 
Court in respect of the so-called “conduct” provisions of the 
Mandate. Also the Court did not slate any legal authority 
for denying the right of a League Member to enforce such 
provisions.

The Court, in its 1966 Judgment, regarded the Appli
cants’ interests in the conduct of Mandate as merely moral 
or humanitarian interests, which might “constitute the inspi
rational basis for rules of law,” but which in themselves do 
not “amount to rules of law”, and expressed the view that 
it, being a Court of law “can take account of moral princi
ples only in so far as those are given a sufficient expression 
in legal form.” In this connection, Judge Tanaka pointed 
out that in respect of recognition of legal interests of States 
in general humanitarian causes, the Mandates System was 
not an exception, but was merely a “historical manifestation 
of the trend of thought” of legal recognition of humanitarian 
and other interests in many other treaties, such as the 
minorities treaties, the Genocide Convention, the Constitution 
of the International Labour Organization, and “the inter
national efforts to suppress slave trade.” “By being given 
organizational form, these interests take the nature of “legal 
interests” and require to be protected by specific procedural 
means.'

The Court, in its 1966 Judgment, expressed the view 
that a recognition of Applicants’ legal right in respect of 
the conduct of the Mandate would amount to “actio popu- 
Iciris and that “although a right of this kind may be known 
to certain municipal systems of law, it is not known to inter-



national law as it stands at present : nor is the Court able to 
regard it as imported by the ‘general prineiples of law’ referred 
to in Article 3B, paragraph 1 (e), of its Statute.” But, as pointed 
out above, a State’s legal right and interest in matters of general 
interest has been legally recognized in many treaties including 
the Mandate. Judge Jessup pointed out that the “international 
law has accepted and established situations in which States 
are given a right of action without any showing of individual 
prejudice or individual substantive interest as distinguished 
from the general interest.” Moreover, in the present cases, 
the Applicants had a special interest too in the administration 
of the territory and treatment of its inhabitants by the 
Mandatory, inasmuch as the Applicants arc bound to exper
ience a great political impact on themselves of the Mandatory’s 
policy of aparthied and the racial conflict arising therefrom. 
Judge Tanaka expressed the view that the legal injury to the 
Applicants “need not be physical and material, but may be 
psychological and immaterial, and this latter kind of injuries 
may exist for the Applicants in the case of non-observance by 
the Respondent of the conduct clauses.” Further, both Judge 
Koretsky and Judge Tanaka expressed the view that the “general 
interests” of the League members in the “promotion of well
being and social progress of the inhabitants of the Territory” 
and the proper observance by the Mandatory of the provisions 
of the Mandate, had been legally recognized in the provisions 
of the Covenant and the Mandate, including Article 7 (2).

The Court, in its 1906 Judgment, also pointed out that 
all the questions concerning mandates were resolved in the 
Council ; that the latter body never sought an advisory 
opinion from the Court on any such question ; and that only 
one case, relating to Mavrommatis Concessions, was referred 
for adjudication to the Permanent Court by an individual 
League member, and that too concerning an interest, which 
falls within the category of “special interest.” However, 
according to Judge Wellington Koo, the fact that only one

♦ case was referred to the Permanent Court by a League 
Member during 25 years of the League’s existence “docs not 
necessarily prove that the individual League Members had no 
legal right or interest in" the observance of the provisions of 
the Mandate by the Mandatory.

In regard to interpretation of the provisions of Article 7
(2), the Court in its 1962 Judgment said that the “language 
used is broad, clear and precise ; it gives rise to no ambiguity 
and it permits no exception”, and that it covers disputes 
relating to interpretation and application of all or any 
provision of the Mandate (and not the so-called “special 
interest” provisions alone). According to the Court, the 
language being clear and unambiguous, no other interpretation 
can be placed upon them. On the other hand, the Court, in 
its 1966 Judgment did not flunk “that the reference to the 
“provisions” of the Mandate, in the plural, has any different 
effect from what would have resulted from saying “a provision.’'

Judge Koretsky, in his dissenting opinion, disagreed 
with this and expressed the view that the use of the word “pro
visions” (in plural) proved the Applicants’ right to apply to 
the Court on questions relating to the interpretation or the 
application of all provisions of the Mandate “and not merely 
the provisions of Article 5. Judge Koretsky and Judge 
Mbanefo also emphasized that the language of Article 7 (2) 
is clear and unambiguous. Judge Mbanefo expressed the 
view that inasmuch as text of the said Article was clear, it 
was unnecessary to have recourse to travaux préparatoires in 
interpreting the same ; and that the Courts have recourse to 
travaux préparatoires only with a view “to support rather than 
contradict the plain words of the text.” In reply to the 
argument that the Mandate nowhere “stated that the members 
of the League should have the right of protecting the Mandate”, 
he said that this was absolutely unnecessary in view of the 
drafting of Article 7 (2) in wide terms which cover disputes 
relating to any of the provisions of the Mandate. He also
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said that the said Article “should be interpreted in a manner 
to ensure the purpose of the Mandate. To do otherwise 
would be to corrupt both the letter and spirit of the Article.”

In regard to interpretation of the provisions of Article 7
(2), it is interesting to note lire views of Mr. R. Ballinger 
expressed in his article published in The South Africa Law 
Journal, 1964. He said at p. 46 :

“The broad, clear and precise language (of Article 7) 
made it obvious that Members of the League had been 
understood to have a legal interest in the observance of 
its obligations towards the inhabitants of of South West 
Africa by the Mandatory”.43

3. Legal right or interest of Applicants on dissolution of the 
League

1950 Advisory opinion
“According to Article 7 of the Mandate, disputes 

between the mandatory State and another Member of the 
League of Nations relating to the interpretation of the 
application of the provisions of the Mandate, if not 
settled, by negotiation, should be submitted to the Per
manent Court of International Justice. Having regard to 
Article 37 of the Statute of the International Court of 
Justice, and Article 80, paragraph 1, of the Charter, the 
Court is of opinion that this clause in the Mandate is 
still in force and that, therefore, the Union of South 
Africa is under an obligation to accept the compulsory 
jurisdiction of the Court according to those provisions”.44

Separate opinions
JUDGE SIR ARNOLD McNAIR

“Although there is no longer any League to super
vise the exercise of the Mandate, it would be an error to

43 South lVat Africa (second phase) Judgment, 1966, at p. 242.
44 International Status of South West Africa, Advisory Opinion; I. C. J. 

Reports, 1950, at p. 138.

think that there is no control over the Mandatory. Every 
State which was a Member of the League tit the time of 
its dissolution still has a legal interest in the proper 
exercise of the Mandate...... 4j

JUDGE READ

“...I regard as significant the survival of the rights 
and legal interests of the Members of the League...the 
same reasons which justify the conclusion that the Man
date and the obligations of the Union were not brought 
to an end by the dissolution of the League, lead inevitably 
to the conclusion that the legal rights and interests of the 
Members, under the Mandate, survived. If the obligations 
of the Union, one of the Mandatories on behalf of the 
League, continued, the legal rights and interests of the 
Members of the League must, by parity of reasoning, 
have been maintained”.4''

1962 Judgment

“...besides the essentiality of judicial protection foi 
the sacred trust and for the rights of Member States under 
the Mandates, and the lack of capacity on the part of the 
League or the Council to invoke such protection, the 
right to implead the Mandatory Power before the Perma
nent Court was specially and expressly conferred on the 
Members of the League, evidently also because it was the 
most reliable procedure of ensuring protection by the 
Court, whatever might happen to or arise from the 
machinery of administrative supervision.

“...the Court sees no valid ground for departing from 
the conclusion reached in the Advisory Opinion of 1950 
to the effect that the dissolution of the League of Nations

45 Ibid., at p. 158.
46 Ibid., at p. 166.
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has not rendered inoperable Article 7 of the Mandate. 
Those States who were Members of the League at the 
time of its dissolution continue to have the right to 
invoke the compulsory jurisdiction of the Court, as they 
had the right to do before the dissolution of the League. 
That right continues to exist for as long as the Respond
ent holds on the right to administer the territory under 
the Mandate”.'17

1966 Judgment

“Next, it may be suggested that even if the legal 
position of the Applicants and of other individual 
members of the League of Nations was as the Court holds 
it to be, this was so only during the lifetime of the League 
and that when the latter was dissolved, the rights previo
usly resident in the League itself, or in its competent 
organs, devolved, so to speak, upon the individual States 
which were members of it at the date of its dissolution. 
There is, however, no principle of law which would war
rant such a conclusion......”J8

Separate opinions

JUDGE MORELL1

“One of the grounds upon which the claim could also 
have been rejected is the non-existence of obligations 
owed by the Mandatory, possibly because of the lapse of 
the Mandate. Such a ground might even be considered 
as more radical in nature than the non-existence of rights 
pertaining to the Applicants; in other words, it might be 
considered that the question of the existence of obliga
tions owed by the Mandatory is a preliminary question 
with respect to the question whether such obligations, if

47 South West Africa Cases, Preliminary Objections, Judgment, 1. C. J: 
Reports, 1962, at pp. 337 and 338.

48 South West Africa (second nhrixe) Judgment IQ66 at n IS

found to exist, are owed to the Applicants or to some 
other person or persons. For it might be considered that 
it is only in respect of an actual existing obligation that it 
is possible to enquire into the identity of the holder of the 
rights corresponding to obligation".19

JUDGE VAN WYK
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“It is common cause that Article 7 can no longer 
apply, and Applicants can no longer hold any rights they 
may have bad as Members of the League, unless the 
words “Members of the League of Nations” in the 
Mandate are given a meaning which includes ex-Members 
of the League who were Members at the time of its 
dissolution......”r,n
And

“There is no evidence to justify an inference that the 
authors of the mandates system intended that a State 
which has ceased to be a member of the League should 
retain rights conferred on it as a member of the League, 
and there is nothing unreasonable in a conclusion that 
a State which has lost the qualification entitling it to 
the enjoyment of a right, has lost that right. When
ever a right is terminated it would be possible to say 
that what would have constituted a violation of an 
obligation one day would be permissible the following 
day, but this is no reason for saying that the right has 
not come to an end...... "•’1

Dissenting opinion

JUDGE WELLINGTON KOO
“This League session and the resolution it passed 

on the mandates has more than ordinary meaning and

49 Ibid-., at p‘. 65'.
50 Ibid., at p. 72.
^1 tit rv 1 S
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significance with reference to the question now under
consideration...... the pledges of the various mandatory
Powers to continue to administer their respective man
dates in accordance with the obligations stipulated 
thereunder as for as possible were in effect made not 
so much to the Assembly as a body as to the member 
States. For while the latter were meeting collectively 
as the Assembly, it was the last time they assumed this 
chaiactcr. The dissolution of the League of Nations 
was by its own resolution to take effect the day fol
lowing and with it the Assembly, as well as the Coun
cil and the Permanent Mandates Commission, equally 
disappeared for good. If the pledges were to serve any 
purpose at all as to cnsuie the observance of the Man
dates by the Mandatory Powers, they must have been, 
and were in fact, intended to be addressed more effec
tively to the individual mernbes States, thereby confirm
ing once more the possession by the latter of a substantive 
right or legal interest in the mandate performance in all 
cases".62

Comments

The Court, in its 1966 Judgment, as well as Judge 
Morelli and Judge van Wyk in their separate opinions, ex
pressed the view that whatever legal right or interest, if any 
the League Members had, the same was held by them “only 
during the lifetime of the League, and that when the latter 
was dissolved", the same got extinguished. The Court found “no 
principle of law which would warrant” the conclusion Jhat 
the rights of the League Members continued after dissolution 
of the League. According to Justice IJidayatullah of the 
Supreme Court of India, one of the principles adumbrated 
was that “rights conferred on or vested in persons or enti
ties in a specified capacity or as members of a specified class

52 IbiU., at p. 2-14.
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are not conferred on or vested in them in their personal or 
individual capacity and therefore ceases to be available to 
them in a different capacity or as members of another class”. 
It made way for the easy acceptance of the plea of South 
Africa that after the dissolution of the League the liability 
to the former Members of the League came to an end.”53

Judge Morelli regarded “the non-existence of obligations 
owed by the Mandatory, possibly because of the lapse of the 
Mandate”, as one of the grounds for rejecting the Applicant’s 
claims. In this regard it may be pointed out that in Chapter 4 
of this Study we reached the conclusion that the Mandate did 
not lapse on dissolution of the League. Judge van Wyk 
expressed the view that the Applicants could not claim under 
Article 7, “unless the words “Members” of the League of 
Nations” in the Mandate arc given a meaning which includes 
ex-members of the League who were members at the time of 
its dissolution.”

On the other hand, Judge Read in his separate opinion 
to the 1950 Advisory Opinion, and the Court in its 1962 
Judgment expressed the view that if the Mandatory's right to 
administer the territory continues after the dissolution of the 
League, the rights of the States who were members of the 
League also continue. According to Judge Read, “the same 
reasons which justify the conclusion that the Mandate and 
the obligations of the Union were not brought to an end by 
dissolution of the League, lead inevitably to the conclusion 
that the legal rights and interests of the Members, under the 
Mandate, survived.” Further, the Court, in its 1950 Advisory 
Opinion, regarded Article 7 to be still in force in view of Article 
37 of the Statute of the International Court of Justice and 
Article 80 (1) of the Charter.

Judge Spiropolous, in his dissenting opinion to the 
1962 Judgment, “found that...it was difficult to find that the

53 In his book on The South West Africa Case at p. 68.



4. ConclusionsMandate was a treaty or convention within the meaning of 
Article 37 of the Statute of the Court." On the other hand, the 
Court in its 1962 Judgment pointed out that the right to invoke 
the judicial control of the Mandate “was specially and ex
pressly conferred on the Members of the League, evidently also 
because it was the most reliable procedure of ensuring pro 
tection by the Court, whatever might happen to or arise from 
the machinery of administrative supervision." However, Judge 
van Wyk found “no evidence to justify an inference that the 
authors of the Mandates System intended that a State which 
has ceased to be a member of the League should retain rights 
conferred on it as a member of the League." According to 
him, termination of a right resulted in the lapse of obligation. 
However, if this view is accepted, we would have to say that 
the right of tlie Respondent to continue administering the 
territory also came to an end.

Both Judge McNair in his separate opinion, and the 
Court in its 1962 Judgment, emphasized that the States, which 
were members of the League at the time of its dissolution 
still continue to possess their rights under the Mandate and 
their interest in the proper exercise thereof. Judge Wellington 
Koo, in his dissenting opinion to the 1966 Judgment referred 
to the League resolution and the pledges given by the Manda
tories at the last session of the League. (See Annexures V and 
VI to this study.) According to him these pledges were given 
to the Members of the League, and not to the League 
Assembly which was going to be dissolved. “If the pledges 
were to serve any purpose at all as to ensure the observance 
of the Mandates by the Mandatory Powers, they must have 
been, and were in fact, intended to be addressed more effec 
tivcly to the individual member Stales thereby confirming once 
more the possession by the latter of a substantive right or 
legal interest in the mandate performance in all cases’

On the basis of the discussions contained in this Chapter, 
we arrive at the following conclusions :

(i) The distinction made by the Court, in its 1966 
Judgment, in regard to the provisions of the Mandate, 'lor the 
interpretation and application of which the individual League 
members could refer the dispute under Article 7 to the Couit, 
is artificial and is without any legal Inundation ;

(ii) Every individual League Member had a legal right 
and interest under Article 7 of obtaining, from the Court, a 
decision on its dispute with the Mandatory concerning inter
pretation and application of any or all provisions of the 
Mandate ; and

(iii) Every State which was a member of the League 
at the time of its dissolution still continues to possess the 
aforesaid legal right and interest.



CHAPTER VI

VIOLATION BY THE RESPONDENT OF ITS 
LEGAL OBLIGATIONS

1. Submissions of parties on the issue.

2. Mandatory s obligation to promote well-being and social 
progress of inhabitants under Article 2(2) of the Man
date.

3. Extent and scope of Mandatory's discretionary powers 
in regard to administration of the mandated territory.

4. Legal norm and standards of non-discrimination.

5. Respondent's policy of aparthicd.

6. Modification by the Respondent of the terms of the 
Mandate.

7. Measures taken by the Respondent to incorporate the 
territory into South Africa.

8. Military training of natives and establishment of military 
bases on the territory.

9. Refusal by the Respondent to submit annual reports and to 
transmit petitions to the United Nations.

10. Conclusions.

1. Submissions of parties on the issue 
1966 Judgment 
Separate opinion

JUDGE VAN WYK
“If one now compares the final submissions with the 

original statement of the precise nature of Applicants’

■>

f

claims in the Applications, it appears that the claims 
based upon allegations of arbitrary, unreasonable, and 
unjust actions, and on conduct detrimental to human dig
nity, have disappeared from the final submissions. The 
same applies to claims based on allegations that Respon
dent had in fact failed to achieve the results contemplated 
by Article 2(2) of the Mandate. Indeed it appears quite 
clearly that the allegation of failure on the part of the 
Respondent to perform its duties has been narrowed 
down to breaches of an alleged international norm and 
or standards as defined at page 273 of the Reply...... ’-1

“...... in a case like the present (assuming jurisdic
tion and admissibility), the Applicants are entitled to 
place any dispute falling within a defined category before 
the Court. To ascertain the nature of the dispute, refer
ence must prima facie be had to the submissions. The 
Court may, in my view, depart from the submissions only 
where it is satisfied that they do not accurately reflect the 
intention of the Applicants, and where, in addition, the 
Court is satisfied that the Respondent had adequate 
knowledge or notice of the actual case sought to be made 
by the Applicants. It goes without saying that no Court 
would decide an issue against a party who has not had 
proper and fair notice thereof.”1 2

And

“The effect of the submissions, read together with 
Applicants’ formal definitions and explanations, is conse
quently that the norm and standard upon which the Ap
plicants rely are contended to be absolute rules of law in 
terms of which measures which distinguish in the manner 
described are per sc invalid, no matter what the facts and

1 Smith West Africa (secondphase) Judgment, 1966, at p. 147.

2 Ibid., at p. 149.



circumstances may be. Such policies of differentiation 
(i.e. discrimination or separation as defined) are m Appli
cants’ Agent’s own words “impermissible...... at all times,
under all circumstances, and in all places . The alleged 
norm and standards apply, according to Applicants 
Agent, irrespective of whether or not the polices in ques
tion in fact promote the progress and well-being of the 
population as a whole. For this reason he contended 
that no evidence relative to purpose, motive, effect, etc., 
would be relevant or admissible.

“Respondent has never disputed that its policies do 
in important respects allot rights, duties, etc., on the 
basis of membership in the various ethnic groups in 
the Territory, and has indeed contended that the cir
cumstances in the Territory are such as to render such 
policies desirable, if not inevitable. Nothing need now 
be said about the merits of Respondents' polices. For 
present purposes it is important to note only that1 
the norm or standard as defined at page 27 o e 
Reply did exist and were applicable to South West 
Africa, at least a substantial number of Respondents’ 
measures or policies would be in conflict therewith 
The effect of this is that the issue before the Court, 
which is presented as being whether Respondents’ poli
cies violated Article 2(2) of the Mandate, in reality 
turns only on whether Respondent is bound to conform 
to the alleged norm or standards in the administration
of the Territory”."

Dissenting opinions
JUDGE TANAKA

“Now the Applicants do not allege the violation 
of obligations by the Respondent indepently of any

272
legal norm or standards. Since the Applicants’ amend
ed Submission No. 4 in the Memorials had inserted a 
phrase “in the light of applicable international stand
ards or international legal norm”, the violation of the 
obligations as stated in Article 2 of the Mandate and 
Article 22 of the Covenant (Submission No. 3) which 
is identical with the failure to promote to the utmost— 
the material and moral well-being and social progress 
of the inhabitants of the Territory (Submission No. 4) 
has come to possess a special meaning, namely of a 
juridical character. Applicants’ cause is no longer based 
directly on a violation of the well-being and progress by 
the practice of apanhied, but on the alleged violation of 
certain international standards or international legal 
norm and not directly on the obligation to promote the 
well-being and social progress of the inhabitants. There 
is no doubt that, if such standards and norm exist, 
their observance in itself may constitute a part of Res
pondents’ general obligations to promote the well-being 
and social progress”.1 
And

Briefly, the Applicants' Submissions Nos. 3 and 4, as 
newly formulated rest upon a norm and or standard. 
This norm or standard has been added by the Applicants 
to Submission No. 4. The existence of this norm or 
standard to be applied to the Mandate relationships, 
according to the Applicants’ allegations, constitutes a 
legal limitation oT the Raspondent’s discretionary power 
and makes the practice of apanhied illegal, and according
ly a violation of the obligations incumbent on the Man
datory.”3

“The Respondent denies the existence of a norm or 
standard to prohibit the practice of apanhied and tries to

273

4 Ibid'., at pp: 285 at 2S6.
5 Ibid., at p: 286.
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justify this practice from the discretionary nature of the 
Mandatory’s power. The Respondent emphasizes that the 
practice of aparthied is only impermissible when it is carried 
out in bad faith”.6

And

“One of the contentions concerning the application 
of the said legal norm is that, if such a legal norm exists 
forjudging the Respondents’ obligations under Article 2, 
paragraph 2 of the Mandate, it would be the one in exis
tence at the time the Mandate was entrusted to the Res
pondent. This is evidently a question of inter-temporal 
law.

“The Respondent’s position is that of denying the 
application of a new law to a matter which arose under 
an old law, namely the negation of retroactivity of a new 
customary law. The Applicants’ argument is based on 
“the relevance of the evolving practice and views of States, 
growth of experience and increasing knowledge in politi
cal and social science to the determination of obligations 
bearing on Ihe nature and purpose of the Mandate in 
general, and Article 2, paragraph 2” ; briefly, it rests on 
the assertion of the concept of the continuous, dynamic 
and ascending growth of the obligation of the Manda
tory”.7

And

“...... although the Court is bound by the submissions
of the Parties, it is entirely free to choose the reasons 
for its decision. The parties may present and develop 
their own argument as to the interpretation of the pfovi- 
sions of the Mandate, the Covenant, the Charter, etc.,

v!

but the Court, so far as legal questions are concerned, 
quite unfettered by what has been put forward by the 
Parties, can exercise its power of interpretation in ap
proving or rejecting the submissions of the Parties”.8

JUDGE MBANEFO

“The facts relied upon by the Applicants in support 
of their Submissions 2 and 4 are certain laws, regula
tions and official measures introduced in the territory by 
the Respondent which are listed in the Applications and 
amplified in the Memorials......”9 10

“These facts and their sources are not in dispute 
between the Parties. The Applicants by amendments 
say that as a matter of governmental policy they are 
judged by acceptable international norm and or standards, 
in violation of the Respondent’s Mandate obligations. 
By doing so the Applicants were introducing a measure 
by which the conduct of the Respondent should be 
judged. What the amendments have done is to bring 
out the essentially legal character of the dispute as one 
relating to the interpretation and application of the pro
visions of the Mandate. They have not in any material 
sense altered the basic complaint of the Applicants which 
is that the practice of aparthied is discriminatory, unwar
ranted, inhuman and, therefore, inherently and per se 
incompatible with, and in violation of, Article 2, para
graph 2, of the Mandate......

Comments

For the purpose of discussions under 'this chapter, we 
must refer to the Applicants’ Submission Nos. E, F, G, and

8 Ibid., at p. 316.
9 Ibid., at pp. 4S6 and 487.

10 Ibid

6 Ibid-, at pp. 286 and 287.
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H of their 'Applications, Submission Nos. 3 to 9 of their 
Memorials and page 274 of their Reply, [as also Respond
ent’s Submissions in its Counter-Memorials. These submis
sions have been set out in Chapter I of this Study.

In respect of .the Applicants’ submissions, Judge van 
Wyk in his separate opinion, and Judge Tanaka and Judge 
Mbanefo in their dissenting opinions, to the 1966 Judgment 
pointed out that the original claim of the Applicants, as con
tained in Submissions Nos. 3 and 4 of the Memorials, related 
to violations by the Respondent of its obligation under 
Article 2(2) of the Mandate and Article 22 ot the Covenant 
by its “arbitrary, unreasonable, and unjust actions, and... 
conduct detrimental to human dignity”. These claims, accord
ing to Judge van Wyk, were “based on allegations that the 
Respondent had in fact failed to achieve the results contem
plated by Article 2(2) of the Mandate”. (See Annexures I 
and II to this Study). It may be noted, in this connection, 
that Mandatory’s obligation under Article 22 of the Cove
nant and Article 2(2) of the Mandate is “to promote to the 
utmost the material and moral well-being and social progress 
of the inhabitants of the Territory”. Judge Tanaka^ points 
out that the Applicants’ cause was originally based “directly 
on a violation of the well-being and progress by the practice of 
aparthied”. According to Judge Mbanefo, the original com
plaint, which remained to be their basic complaint even 
after the amendments later made by them, was that the 
practice of aparthied is discriminatory, unwarranted, inhuman 
and, therefore, inherently and per se incompatible with,^ and 
in violation of, Article 2, paragraph 2 of the Mandate ’.

In their Final Submissions, the Applicants amended their 
Submission No. 4 in the Memorials and inserted therein a 
phrase “in the light of applicable international standards or 
international legal norm”. The effect of the aforesaid amend
ment, according to Judge van Wyk, was “that the allegation 
of failure on the part of the Respondent to perform its duties

has been narrowed down to breaches of an alleged internatio
nal norm and or standards as defined at page 274 of the Reply” 
and the issue before the Court turned “only on whether Res
pondent is bound to conform to the alleged norm or standards 
in the administration of the Territory”. The said norm is 
defined by the Applicants at page 274 of their Reply in the 
following terms :

“In the following analysis of the relevant legal norms, 
the terms ‘non-discrimination’ or ‘non-separation’ are 
used in their prevalent and customary sense; stated nega
tively, the terms refer to the absence of governmental 
policies or actions which allot status, rights, duties, 
privileges or burdens on the basis of membership in a 
group, class or race rather than on the basis of individual 
merit, capacity or potential; stated affirmatively, the terms 
refer to governmental policies and actions the objective of 
which is to protect equality of opportunity and equal 
protection of laws to individual persons as such”.

According to Judge Tanaka, claims made in Submission 
Nos. 3 and 4 of the Applicants, after the aforesaid amendment, 
came “to possess a special meaning; namely of a juridical 
character”, inasmuch as they were, after the amendment, based 
on a violation by the Respondent of the said international 
legal norm and/or standards, and not directly on a violation 
of its obligation to promote the well-being and social progress 
of the inhabitants. Judge Mbanefo expressed the view that 
the aforesaid amendment provided a norm or standard, which 
can be used as “a measure by which the conduct of the Respon
dent should be judged”.

The legal effect of the Applicants’ amended submission, 
read together with the formal definitions and explanations, 
according to Judge van Wyk, was that the aforesaid internatio
nal legal norm and or standards provided absolute rules oflaw, 
to which, the Applicants contend the Respondent was bound to
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conform, irrespective of whether or not the policies in question 
in fact promote the progress and well-being of the population 
as a whole. For this reason the (Applicants’ Agent) contended 
that no evidence relative to purpose, motive, effect, etc., would 
be relevant or admissible”. On the other hand, Judge Tanaka 
regarded an obligation to observe the aforesaid norm and/or 
standards, in case they exist, to be a part of the Mandatory’s 
general obligation to promote the well-being and progress. 
According to him, the Applicants’ contention was to the ^effect 
that the aforesaid norm or standard constitutes a legal limita
tion of the Respondent's discretionary power and makes the 
practice of aparthied illegal”.

Judge Mbanefo pointed out that the facts relied upon 
by the Applicants in support of their aforesaid claims are 
listed in the Applications and amplified in the Memorials, 
and that they and their sources are not in dispute between 
the Parties. The Respondent, according to Judge van Wyk, 
did not deny its policies of differential treatment on a racial 
basis, but asserted that “the circumstances in the Territory 
are such as to render such policies desirable, if not inevi
table”. Further, according to Judge Tanaka, the Respondent 
denied the existence of the said norm or standards, which it 
is bound to observe in its administration of Territory, and 
asserted the discretionary nature of its powers. '‘The Respon
dent emphasized that the practice of aparthied is only imper
missible when it is carried out in bad faith”.

So we discover that the issues before the Court were (i) 
whether an international legal norm and/or standards of non
discrimination existed; (li) whether in his administration of the 
Territory, the Respondent was bound to conform to such 
norm or standards or whether Respondent’s policies could be 
questioned only when they were carried out in bad faith.

One more issue, upon which the parties differed, is 
important for the present discussions. The Applicants conten
ded that the scope, content and nature of the Respondent’s

obligation under the Mandate, has , facts at

change with the passage b, 1», a.
a given time the norms and stanto^ ^

the time in questio , , ,.tue reievance of the
The Applicants argument was base^ rf Mperience and

evolving practice an \ie\ ^ ^ science to the
increasing knowledge in po i ica a turc and purpose
determination of obiigatio. bem,ng.on t^md-^. ^ P^

Of the Mandate in general, ^ ^ ascending growth

concept of the continuous, Respondent denied
of the obligation of the Mandatory - The Resp^ ^ ^

“the application of a new aw o a f custa-

z:;zw: zizt: ix J -—»
existed at the time of creation of the Mandate.

As regards ascertaining the nature of the case, Judge van
Wyk expressed the "^ '‘’^"“andTaUhe'Court could 

to the Submissions of the Pc , same are found
depart from the ^^J^tLion accurately, provided 
not to reflect the AppUcan notice of the

rnts”. 1

...........—MrciKiine,he
Submissions of the Parties .
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progress of inhabitants under Art.ele 2 (2) of the Man

the Respondent had adequate Knowteugc o ^
actual case sough, to be made by the Appltc^

‘exercise

1966 Judgment 

Dissenting opinions
JUDGE TANAKA

“What is meant by well-being or progrès • 
Which omT has priority in case of conflict between
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material and moral well-being ? Is there any différence 
between “progress” and “development”? Concerning the 
latter two concepts there may be great divergence of 
standpoints between evolutionists or pragmatists and 
conservatives. Concerning the appreciation of the moral 
well-being and what it consists of idealists and materialists 
may differ one from the other.

“The creators of Article 22 and the drafters of the 
Mandate Agreement, however, do not appear to have 
scrutinized these matters from the above-mentioned point 
of view. They wanted to indicate by this simple formula 
the goal of good government as it should be applied to 
the administration of mandated territories. They wanted 
to find some idea or principle which could be considered 
a common denominator among divergent political ideas 
and thoughts on good government just as it is inevitable 
in the case of indicating a constitutional aim of a 
democratic Stale or, in an analogous case, of an inter
national organization whose purposes are as general as 
those of the League of Nations or the United Nations”.11

JUDGE JESSUP
“...If the “sacred trust” obligated the Mandatory 

to “promote to the utmost the material and moral well
being and the social progress” of all the inhabitants of 
the territory, that is, of the European Whites as well as 
of the non-Whites, the Mandatory might justify certain 
policies which were especially directed to the welfare of 
the white segment of the population. But if it was the 
non-white segment of the population whose well-being 
and progress were to be promoted, then other criteria 
would be applicable.

“The sound conclusion would seem to be that in the 
‘C’ mandates, the protective provisions were intended to

apply to the indigenous peoples and not to the White 
settlers...It is paragraph 6 of Article 22 which applies to 
the ‘C mandates and this paragraph explicitly mentions 
“the indigenous population”-12

JUDGE PADILLA NERVO

“The Mandatories have the duty, not only to “pro
mote to the utmost the well-being and development” of 
such peoples entrusted to their care, but to do it by 
means and methods most likely to achieve that end, and 
which do not by their very nature run contrary to the 
intended goal. The Charter prescribes the roads which 
will lead to it; those of non-discrimination and respect 
for human rights and fundamental freedoms, among other 
ways and means will help the peoples to overcome the 
hardships and strains of our time.”13 14

And

“Paragraph 3 of Article 22 ol the Covenant did not 
presuppose a static condition of the peoples of the territo
ries. Their stage of development had to be transitory, 
and therefore the character of the Mandate, even of a 
given Mandate, could not be conceived as a static and 
frozen one; it had to difler as the development of the 
people changed or passed from one stage to another. 
Are the people of South West Africa in the same stage of 
development as 50 years ago?”11

Comments

For purposes of consideration of this item, discussions 
contained in Chapter II of this Study may also be referred to.

12 Ibid., at p. 426.

13 Ibid., at p. 465.r

14 Ibid., at p. 467,11 Ibid., at p. 280.
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According to Judge Jessup, the proper beneficiaries of 

the Mandatories’ obligation to promote the material and moral 
well-being and social progress were the non-Whites or indige
nous peoples of the Territory, and not the Whites. He also 
referred to paragraph 6 of Article 22 of the Covenant “which 
applies to ‘C’ mandates and this paragraph explicitly mentions 
“the indigenous population”. (See Annexure I to this Study).

Judge Tanaka was of the view that the Mandatory’s 
obligation to promote well-being and progress, as provided in 
the Covenant and the Mandate, was merely a formula for 
good government of the territory... “a common denomination 
among divergent political ideas and thoughts on good govern
ment”. In this regard, Judge Padilla Nervo expressed the 
view that the Mandatory’s obligation was to promote the well
being and development of indigenous peoples by “means and 
methods most likely to achieve that end, and which do not-by 
their very nature-run contrary to the intended goal”. Accord
ing to him, such means and methods can be found in the 
Charter and “those of non-discrimination and respect for 
human rights and fundamental freedoms, among other means 
will help the peoples to overcome the hardships and strains of 
our time”. Further, he favoured a dynamic concept of well
being and progress, inasmuch as each stage of development was 
transitory. As such, the character of the Mandate “had to 
differ as the development of the people changed or passed from 
one stage to another”. According to the said concept, it becomes 
necessary to take into consideration the changing legal norms 
coming into being and prevailing during the stage of develop
ment concerned.
3. Extent and scope of Mandatory’s discretionary powers in 

regard to administration of the mandated territory
1966 Judgment 
Separate opinion

JUDGE VAN WYK
“The essence of a discretionary power is that the

holder of the power is entitled by law to choose between 
two or more alternative courses of conduct. When 
he so chooses, he does no more than he is entitled 
to, and a Court of law, unless specifically granted 
powers of appeal, cannot interfere merely because it 
does not agree with the decision of ths person exer
cising the discretion. In the absence of special provi
sion, a Court of law is not an appellate authority 
over the holder of such a power, and the Court cannot 
substitute its own decision for his. The most a Court of 
law could do by virtue of its normal powers is to enquire 
whether the acts in question were illegal; and it follows 
from the very nature of a discretionary power that an act 
is not illegal merely because a Court considers that, had 
it been the holder of the power, it would have acted 
differently”. 15

Dissenting opinion :

JUDGE WELLINGTON KOO
“Whatever power and authority the Mandatory pos

sesses under the Mandate are clearly not conferred to 
serve its own ends or to enure to its own benefit or ad
vantage, but solely for the purpose of enabling it to fulfil 
its obligations. Any policy it adopts to administer the 
mandated Territory is subject, among others, to this 
overriding obligation. Thus the policy of aparthied or 
separate development (here I refer, not to such policy 
as is in operation in South Africa, with which the Court 
is not called upon to deal, but only to that which has 
been and is pursued in South West Africa) should be 
examined in the light of this primary obligation. The 
laws, regulations and measures of the Union (now republic) 
of South Africa are relevant to the instant cases only 
in so far as they, by official proclamations have been

15 Ibid., at p. 151.
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and are applied 
territory". 16

or made applicable to the mandated

JUDGE TANAKA

“Investigation of the degree of expediency is not a 
matter for Courts of law to deal with. The appropriate
ness of the exercise of a discretionary power by the 
Mandatory does not belong to matters subject to the 
jurisdiction of a Court of law. Therefore the contention 
of the Respondent that the exercise of the Mandatory’s 
power is discretionary, and that it is not justiciable 
unless the power has been exercised in bad faith, can be 
recognized as being fundamentally right. The political 
obligations are in themselves incompatible with judicial 
review”. 16 17

And

“The discretionary power of the Mandatory, however, 
is not unlimited. Besides the general rules which prohibit 
the Mandatory from abusing its power and mala fides in 
performing its obligations, and besides the individual pro
visions of the Mandate and the Covenant, the Mandatory 
is subject to the Charter of the United Nations as a 
member State, the customary international law, general 
principles of law and other sources of international law 
enumerated in Article 38, paragraph 1. According to the 
contention ol the Applicants, the norm and/or standards 
which prohibit the practice of aparthied, are either 
immediately or by way of interpretation of the Mandate 
binding upon the discretionary power of the Mandatory. 
The Respondent denies the existence of such norm and/or 
standards”. 18

16 Ibid., at p. 23.1.
17 Ibid., at p. 283.
18 Ibid., at pp. 301 and 302.

JUDGE JESSUP

“There is no need and there is no intention here to 
impugn South Africa's motives ; they have not been put 
in issue. It may be assumed for purposes of this parti
cular part of the analysis that the motives are immaterial. 
The difficulties of reaching the objectives of the sacred 
trust were and are enormous ; they must not be under
estimated ; the routes which might be followed towards 
the goal are multiple. Various mandatories utilized 
various methods. But the choices of policies followed 
by a mandatory are subject to review and it does not 
follow that each member of the Court has to decide 
subjectively whether he believes the mandatory has chosen 
wisely and correctly. The law abounds in examples 
of standards or criteria which are applied by Courts as 
tests of human conduct ...... ” ia

JUDGE PADILLA NERVO

‘‘Obviousiy the power of administration and legislation 
could not be legtimately exercised by methods which run 
contrary to the aims, principles and obligations stated in 
Article 22 of the Covenant, especially in paragraphs 
1, 2 and 6. Nor could be exercised today in violation 
of the United Nations Charter's provisions - among 
others-those regarding respect for human rights and 
fundamental freedoms, or the prohibtion to discriminate 
on account of race or colour".-"

Comments

In connection with the discussions under the present 
item, those contained in item 3, sub-items (ii) and (iiijof Chap
ter II may also be referred to.

19 Ibid., at p. 434.

20 Ibid., at p. 467.
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Judge Wellington Koo emphasized that the authority 
and power with respect to the Territory were vested in the 
Mandatory, not to enable it “to serve its own benefit or 
advantage, but solely for the purpose of enabling it to fulfil 
its obligations”. Judge van Wyk and Judge Tanaka expres
sed the view that the Mandatory, in exercise of discretion 
vested in him, was free to choose between two or more 
courses of conduct and that the Court could not question 
such choice, except where the same “has been exercised in 
bad faith” or “the acts in question were illegal”. Judge 
Jessup recognized that the routes “of reaching the objectives 
of the sacred trust were and are enormous”, but he asserted 
that “the choice of policies followed by a Mandatory are 
subject to review”. According to him, motive or intention 
of the Mandatory were immaterial and not in issue, and 
what was material for the Court were certain legal “stand
ards or criteria which are applied by Courts as tests of 
human conduct”. Thus, he favoured the test of such 
standards or criteria to be applied by the Court, instead of 
the test of bona fiiks in respect of the choice of policies 
made by the Mandatory. It is obvious that, in case any 
such legal standards or criteria, which are binding on the 
Mandatory, exist, the Court is bound to take them into con
sideration in reviewing the choice of policies made by the 
Mandatory.

Various legal standards and criteria binding upon the 
Mandatory were pointed out by Judge Wellington Koo, 
Judge Tanaka and Judge Padilla Nervo in their dissenting 
opinions to the 1966 Judgment. Judge Wellington Koo em
phasized that any choice of policies by the Mandatory should 
fulfil its obligations, and that the aparthied policy and the 
laws, regulations and measures, as applied to the Territory, 
should be examined by the Court in the light of the Man
datory’s primary obligation. According to Judge Tanaka, 
the discretionary power of the Mandatory was subject to 
“the general rules which prohibit the Mandatory from abus

ing its power and mala fides in performing its ^obligations”, 
the Charter of the United Nations, the “customary interna
tional law, general principles of law and other sources of 
international law enumerated in Article 38, paragraph 1” of 
the Court's Statute- He also referred to the Applicants 
contention in regard to the existence of an international norm 
and/or standards which prohibit the practice of aparthied 
and which “are either immediately or by way of interpreta
tion of the Mandate binding upon the discretionary power 
of the Mandatory”, and to the Respondent's denial of “the 
existence of such norm and/or standards”. Judge Padilla 
Nervo expressed the view that Mandatory’s power of adminis 
tration and legislation and other acts and policies were 
subject to the principles and obligations stated in paragraphs 
1, 2 and 6 of Article 22 of the Covenant, the provisions of 
the United Nations Charter, and to “human rights and 
fundamental freedoms, or the prohibition to discriminate on 
account of race or colour”.

4. Legal norm and standards of non-discrimination 

1966 Judgment 

Separate Opinion

JUDGE VAN WYK

“It has not been, and in my view could not be, 
suggested that the Mandate has been amended to in
clude the norm or standards relied upon by Applicants. 
It is clear that no amendment could have been effected 
without the consent of the Respondent, and it is com
mon cause that Respondent has always rigorously resis
ted the imposition upon it of any rule of the sort 
relied upon by Applicants. It follows, therefore, that 
even if the alleged norm or standards were to exist, 
this Court would have no jurisdiction to consider alleged



inasmuch as they do not constitute 
provisions of the Mandate.

“In attempting to establish jurisdiction, Applicants 
contended, firstly, that the alleged standards were bind
ing on Respondent by reason of an implied agreement 
in the Mandate itself, in terms of which the Mandatory 
was bound to submit to standards laid down by the 
supervisory authoriry. This contention, if accepted, 
would partly solve Applicants’ jurisdictional problems, 
but...... it is in my view completely unsound”.-1

And

“...... in Applicants’ usage of the terms, the norm
and the standards were legally enforceable rules both 
possessing identical content, i.e,, as defined at page 274 
of the Reply. The sole difference between the two 
concepts was that standards were said to be binding 
only on Respondent as Mandatory, whereas the norm 
was said to be binding on all States, including Respon
dent in its capacity as a sovereign State...... ”22

And

“The contention is that this paragraph (Article 
38(l)(a) of the Court's Statute), which authorizes this 
Court to apply international conventions, whether gene
ral or particular, establishing rules expressly recognized by 
the contesting States, has relevance, inasmuch as ‘ the 
provisions of the United Nations Charter and the Con
stitution of the International Labour Organization as 
interpreted by these organisations respectively bind the 
Respondent.

Ibid., at p. 157.

2 Ibid., at pp. 157 and 158.

‘....... the instruments concerned cannot be inter
preted to lay down the rule relied upon by Applicants, 
the organs of the organizations do not have the power 
to lay down such a rule by way of “interpretation”,
and...... in any event, this Court has no jurisdiction to
determine disputes arising from alleged violations of 
these instruments”.* 2 23 24
And

“The next contention relies on the provisions of 
Article 38(1 )(b) and is to the effect that through the 
collective processes of the organized international commu
nity, including mainly the resolutions of the United 
Nations relative to discrimination, and particularly those 
condemning the policies pursued by the Respondent in 
South West Africa and in the Republic of South Africa, 
there has arisen a norm of customary international law 
of the content contended for by Applicants. In this 
connection the Applicants did not contend that they 
could satisfy the traditional tests applied by this Court 
in determining the existence or otherwise of “interna
tional custom” as evidence of a general practice accep
ted as law”; and indeed, it is clear that they could 
not. Applicants did not even attempt to show any 
practice by States in accordance with the alleged norm, 
but relied on statements of States relating, not to the 
practice of those or other States, but to criti
cism of the Respondent’s policies...........Applicants did
not even seek to show that such criticism was in some 
way related to the creation, or existence, of a norm 
with a content as relied upon by them”.21
And

“The Applicants next invoked the provisions of 
Article 38(l)(c) to justify their alleged norm, which

23 Ibid., at pp. 168 and 169.
24 Ibid., at p. 169.
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they contend should be distilled from the general prin
ciples of law recognized by civilized nations...... It
certainly does not mean that by legislating on particu
lar domestic matters a majority of civilized nations 
could compel a minority to introduce similar legislation.
...... [n any event, the evidence of Professor Possony,
Professor Van den Haag and Professor Manning proves 
that such a rule is not universally observed, and that 
laws and official practices to the contrary exist in a 
large number of States, including the Applicants’. The 
fact that neither of the Applicant States observes this 
alleged norm or standards in their respective countries 
indeed reveals the artificiality of their cases.

•‘Although the Applicants also purported to rely on 
the provision0 of Article 38 (1) (d) as a source of their 
norm, they did not refer to a single judgment, opinion 
or author confirming the existence thereof".2'’

Dissenting opinions
JUDGE TANAKA

■ ■ the alleged norm of non-discrimination and 
non-separation, being based on the United Nations 
Charter, particularly Articles 55(c), 56, and on numerous 
resolutions and declarations of the General Assembly 
and other organs of the United Nations, and owing to 
its nature as a general principle, can be regarded as a 
source of international law according to the provisions of 
Article 38, paragraph 1 (a)-(c). In this case three kinds 
of sources are cumulatively functioning to defend the 
above-mentioned norm : (a) international convention, (2) 
international custom and (3) the general principles of 

law".211

And

“To sum up, the principle of the protection of human 
rights has received recognition as a legal norm under 
three main sources of international law, namly, (1) inter
national conventions, (2) international custom and (3) 
the general principles of law. Now, the principles of 
equality before the law or equal protection by the law 
presents itself as a kind of human rights norm. Therefore, 
what has been said on human rights in general can be 
applied to the principle of equality. (Cf. Wilfred Jenks, 
The Common Law of Mankind, 1958, p. 121. The au
thor recognizes the principle of respect for human rights 
including equality before the law as a general principle of 
law.)”27

And

“We consider that the principle of equality, although 
it is not expressly mentioned in the mandate instrument 
constitutes, by its nature, an integral part of the mandates 
system and therefore is embodied in the Mandate. From 
the natural law character of this principle its inclusion in 
the Mandate must be justified”.28

JUDGE JESSUP
“...It has also been plainly stated herein that my con

clusion docs not rest upon the thesis that resolutions 
of the General Assembly have a general legislative 
character and by themselves create new rules of law. 
But the accumulation of aparthied as reproduced in the 
pleadings of Applicants in this case, especially as recorded 
in the resolutions of the General Assembly of the United 
Nations, are proof of the pertinent contemporary inter
national community standard...It is equally true that

25 Ibid., at p. 170.
26 Ibid., at p. 300.

27 Ibid., at p. 300.
28 Ibid., at p. 301.
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obtaining the disagreement, the condemnation of the 
United Nations, is of decisive practical and juridical value 
in determining the applicable standard. This Court is 
bound to take account of such a consensus as providing 
the standard to be used in the interpretation of Article 2 
of the Mandate...... ”29

JUDGE PADILLA NERVO
The Court cannot be indifferent to the fact that the 

Mandate operates under the conditions and circumstances 
of 1966, when the moral and legal conscience of the 
world, and the acts, decisions and attitudes of the organi
zed international community, have created principles, and 
evolved rules of law which in 1920 were not so developed, 
or did not have such strong claims to recognition. The 
Court cannot ignore that '‘the principle of non-discrimin
ation has been recognized internationally in most solemn 
form” (Jenks).

“Since far away years of the drafting of the Mandate, 
the international community has enacted important ins
truments which the Court, of course, must keep in mind, 
the Charter of the United Nations, the Constitution of the 
International Labour Organization, the Universal Dec
laration of Human Rights, the Declaration on Elimination 
of All Forms of Racial Discrimination, and numerous 
resolutions of the General Assembly and the Security 
Council, having all a bearing on the present case for the 
interpretation and application of the provisions of the 
Mandate. All these instruments confirm the obligation 
to promote respect for human rights”.30

Comments
Judge van Wyk pointed out that the Applicants used 

both the terms “norm” and“ standards”, as having identical 
content and meaning, the “legally enforceable rules”.

29 Ibid., at p. 441.
30 Ibid., at pp. 467 and 468.

“The sole difference between the two concepts was that 
standards were said to be binding only on Respondent as 
Mandatory, whereas the norms was said to be binding on all 
States, including Respondent in its capacity as a sovereign 
State".

According to Judge Tanaka, the international norm of 
non-discrimination was based upon the United Nations Charter, 
resolutions of the United Nations General Assembly and other 
organs thereof, and the general principles of law recognized by 
civilized nations, and under the provisions of Article 38, para. 
1 (a)-(c) they became a source of international law under three 
heads, viz., international conventions, international custom and 
the general principles of law. Judge Padilla Nervo referred 
to the ^United Nations Charter and the Constitution of the 
International Labour Organization which gave rise to conven
tional international norm of non-discrimination, the United 
Nations Declaration on Elimination of all forms of Racial 
Discrimination, the Universal Declaration of Human Rights, 
and various other resolutions of the General Assembly and the 
Security Council of the United Nations, which gave rise to the 
customary norm of non-discrimination.

On the other hand, Judge van Wyk did not consider the 
norm of non-discrimination to be a source of international 
law under any of the aforesaid heads. He expressed the view 
that1" the United Nations Charter and the Constitution of the 
International Labour Organisation cannot be interpreted to 
legally recognize the said norm, inasmuch as the United Nations 
organs or the International Labour Organisation lacked power 
to lay down such a norm or rule by way of “interpretation”, 
that the resolutions of the United Nations, referred to above, 
did not “satisfy the traditional tests applied by this Court in 
determining the existence or otherwise of “international 
custom , and did not constitute a State practice, but remained 
mere criticisms of the Respondent’s policies, and that the said 
norm could hardly be recognised to be a general principle of
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law recognized by civilized nations inasmuch as a large number 
of States, including the Applicants, have laws and official 
policies contrary to the said norm.

Judge Tanaka pointed out that the principle of equality 
before the law or equal protection of laws, as a human rights 
rom, had been recognized under three sources of international 
law, namely international conventions, international custom, 
and the general principles of law', and that “the principle of 
equality, although it is not expressly mentioned in the mandate 
instruments, constitutes, by its nature, an integral part of the 
mandates system, and therefore is embodied in the Mandate- 
From the natural law character of this principle, its inclusion 
in the Mandate must be justified”. Judge van Wyk did not 
agree with the suggestion that the Mandate had been amended 
to include the said norm, inasmuch as the former could not 
be amended without the consent of the Respondent, who, in 
fact, always resisted any such amendment thereof as imposed the 
obligation to observe the said norm upon the Respondent. 
Judge van Wyk also regarded as “completely unsound” the 
Applicants’ contention to the effect that the standards for 
non-discrimination were binding upon the Respondent by 
reason of an implied agreement in the Mandate itself, in terms 
of which the Mandatory was bound to submit to standards laid 
down by the supervisory authority”.

Judge Padilla Nervo, on the other hand, emphasized the 
evolving character of the legal norms, which came into being 
after the inception of the Mandates System. He pointed out 
that by 1966, “the moral and legal conscience of the world, 
and the acts, decisions and attitudes of the organized interna
tional community, have created” many such norms, including 
the norm of non-discrimination. According to him, the said 
norm, as incorporated in various international conventions and 
United Nations resolutions, which confirm the obligation to 
promote respect for human rights”, has “a bearing on the 
present case for the interpretation and application of the
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provisions of the Mandate". Judge Jessup regarded the repea
ted condemnation of the Respondent’s aparthied policy by the 
United Nations as “proof of the pertinent contemporary inter
national community standard”, and as “of decisive practical 
and juridical value in determining the applicable standard", 
which the Court was bound to take into account in interpreting 
Article 2 of the Mandate, inasmuch as the said standard w'as 
based on a consensus of the international community. In this 
connection, Richard A. Falk has remarked that “Judge 
Jessup’s reliance on standards imported in the Mandate context 
as guides to interpretation is not convincing on this issue of 
balancing Article 2 (2) against 2 (1). No State, and a fortiori 
no State in the role of Mandatory, has the discretion to violate 
rules of international law. Therefore, however wide the discre
tion of the Mandatory is conceived to be, it must, as a mini
mum condition, administer the mandated territory, in confor
mity with applicable rules of international law. Judge Tanakars 
rationale has the important side effect of making illegal the 
practice of aparthied anywhere, including South Africa”.31 * He 
commends Judge Tanaka’s thesis regarding generation of cus
tomary international law, which was in the stage of transfor
mation from a sovereignty-centered international system (opera
ting through conventions) to a community-centered internatio
nal system (operating through resolutions and acts of interna
tional organizations like the United Nations).

5. Respondent’s policy of aparthied 

1966 Judgment 

Separate opinion

JUDGE VAN WYK

“An improper purpose or motive may be proved in 
a number of ways, such as by direct statements of the

31 In his article on 
Ooganization, Vol

South West Africa Cases”. See International
. 1, Winter, 1967, at p. 22.
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person concerned. However, a more frequent source of 
proof is circumstantial evidence, including the nature of 
the act itself. If an act is so unreasonable that no reaso
nable person placed in the position of the holder of the 
power would have performed it, one may deduce that 
such act was motivated by some improper motive or 
consideration. Of course, such a conclusion can only 
be arrived at after considering all relevant facts including 
the purported purposes and effects of the act in question”.32

And

“(a) If it was intended that differentiation on the 
basis of membership of a group, class or race should be 
prohibited, express language to that effect would have 
been used in the Mandate.

“(b) The very contrary is the position-the Mandate 
expressly authorizes differentiation on the said basis in 
the provisions relating to military training and the supply 
of intoxicating spirits and beverages.

“(c) The Mandate furthermore authorized the appli
cation of Respondent’s existing laws to the Territory. 
It was generally known at the time that policies of 
differentiation were applied in the Union of South Africa, 
substantially similar to those employed in the Territory.

“(d) Policies of differentiation were being applied 
when the Mandate came into force in comparable territor
ies by several of the more important members of the 
League.

“(e) The conduct of all the parties to the Mandate 
at all material times reveals that there was general acquie
scence in the policy of differentiation.

32 South West Africa (second phase) Judgment, 1966, at p. 152.

«■(il Practically all the specific policies objected 
to in the Memorials were applied in South West 
Africa during the lifetime of the League. Many o 
these policies were expressly approved by the League
oroans. At no time was any objection made on the
grounds of a norm or standards as now contended for 

by the Applicants.
“(ii) Policies of differentiation (many af them 

similar to those applied by the Respondent) were 
applied throughout the lifetime of the League by other 
mandatories. No objection was raised on the grounds 

now advanced by the Applicants.

■■(f) ws will be shown, the undisputed statements 
in Respondent’s pleadings and the uncontradicted ev.dence 
of the expert witnesses strongly support ^ P°llCy „ 
differentiation : these witnesses all agree that, i 
g dnorm or standards were to be applied, the promotion 
of well-being and social progress would not be advanced 
This underlines the unlikelihood that the Mandate would 
at its inception have included such implied proviens and 
shows that the subsequent incorporation thereof into t 
Mandate would have constituted a material amendment

thereof”-33

And
any event, although the Mandates Commission 

on one oocasion, and individnal members hereof on a 
few occasions, appeared to have been critical of cer am
aspects of some of the Respondent s policies of differ 
dation, the over-all impression gained from a detail d
study of the Mandatory’s and the Commissions reporte
is not only that the general principles of the Respondent 
policies were not objected to by the Commission, but
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Ibid.. at P. J64.

“Policies of differentiation such as, e. g., separate 
schools, separate residential areas, reserves for the differ
ent ethnic groups, influx control, etc., were being applied 
by the Respondent in the Territory at the time the 
Mandate came into existence. The vast differences bet
ween the different groups made this both natural and 
inevitable”.35

Dissenting opinions

JUDGE WELLINGTON KOO

“From the undisputed facts presented in the written 
and oral pleadings of the Parties and in the testimony 
and cross-examination of the witnesses and experts before 
the Court, it appears that this policy, as constituted by 
the said laws, regulations and measures applied or appli
cable to South West Africa, consecrates an unjustifiable 
principle of discrimination based on grounds of race, 
colour or ethnic origin in establishing the rights and 
duties of the inhabitants of the Territory. It is applied 
to the life, work, travel and residence of a non-White or 
a Native in the Territory. It is enforced in matters re
lating, for example, to the ownership of land in the so- 
called Police Zone, mining and the mining industry, 
employment in the Railways and Harbour Administration, 
vocational training and education.

“Quite apart from considerations of an international 
norm or standard of non-discrimination in general 
international law of today or in the particular sphere of 
the trusteeship system of the United Nations, such dis
crimination as practised by the Mandatory was consis
tently criticized and deprecated even in the days of the 
Permanent Mandates Commission of the League of 
Nations.”36

35 Ibid., at p. 176.
36 Ibid., at pp. 233 and 234.
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And

“The record thus shows that the policy of aparthied 
or separate development, as pursued in South West Africa, 
as far as the non-White groups are concerned, has not 
been and is not compatible with the basic principle of 
the “sacred trust of civilization” or with the Respondent’s 
obligation under Article 2 of the Mandate................. ”37

JUDGE TANAKA

“Firstly, we shall deal with the concept of aparthied. 
The Applicants, in defining aparthied, said : “Respondent
.......... has distinguished as to race, colour, national or
tribal origin in establishing the rights and duties of the 
inhabitants of the Territory”.

“...... the Respondent has never denied its practice
of aparthied, but it wants to establish the legality and 
reasonableness of this policy under the mandates system 
and its compatibility with the obligations of the Respon
dent as Mandatory, as well as its necessity to perform 
these obligations”.38

And

“From the view point of the Applicants, the exis
tence, and objective validity, of a norm of non-discrimi
nation make the question of intention or motivation 
irrelevant for the purposes of determining whether there 
has been a violation of this norm. The principle that a 
legal precept as opposed to a moral one, insofor as .it is 
not spelically provided otherwise, shall be applied objec
tively independently of motivation on the part of those 
concerned and independently of other individual circum-

Ibicl., at p. 235.
Ibid., at p. 285.

be applicable to the Respondent’s defence of
stances, may 
bona fide s'.™

And
.. The Respondent insists that each population 

oroup developing its own characteristics and individuali
ty to attain self-development, separate development 
should be the best way to realize the well-being and
social progress of the inhabitants. The other alternaUve
namely the mixed integral society m the sense of Western 
democracy would necessarily lead to compet.t.on, friction, 
struggle. chaos, bloodshed, and dic.a.orslnp as examples 
may be found in some other African countries..............

And
“Discrimination according to the criterion of “race 

colour, national or tribal origin” in establishing tl 
•gl ts and duties of the inhabitants of the territory is not 

considered reasonable and just-
not constitute in themselves iactors which can influence 
the rights and duties of the inhabitants as in the case o 
sex age, language, religion, etc. If differentiation be 
reouired it would be derived from the difference of lan&- 
uTe rdigln, custom, etc, not from the racial difference 

itself, in the policy of aparthied the 
and material link between difference itself an 
treatment, which can justify such treatment in the case 
sex, minorities, etc., does not exist. 4L 

JUDGE JESSUP

.. the Court has not decided that the Applicants 
are in error in asserting that the Mandatory, the Republic 39 40 41

39 Ibid., at p. 2S7.
40 Ibid., at pp. 303 and 304.
41 Ibid., at p. 314.



of South Africa, has violated its obligations as stated in 
the Mandate and in Article 22 of the Covenant of the 
League of Nations. In other words, the charges by the 
Applicants of breaches of the sacred trust which the 
Mandate imposed on South Africa are not judicially re
futed or rejected by the Court’s decision”.42 
And

“...since 1946 public attention has often focussed 
on the violence with which Members of the United 
Nations have condemned policies and practices of other 
Members in areas outside as well as inside the continent 
of Africa".43

JUDGE PADILLA NERVO

“The assertion that aparthied is the only alternative 
to chaos, and that the peoples of South West Africa are 
capable of constituting a political unity and be governed 
as a single State does not justify the official policy of dis
crimination based on race, colour or membership in a 
tribal group”.11

JUDGE FORSTER

“If the Court had only consented to take its exami
nation on the merits a little further, it would have found 
the multiplicity of impediments put in the way of coloured 
peoples in all fields of social life. Barriers abound : in 
admission to employment, in access to vocational train
ing, in conditions placed on residence and freedom of 
movement; even in religious worship and at the moment 
of holy communion.

“Creating obstacles and multiplying barriers is not, 
in my view, a way to contribute to the promotion of “the

42 Ibid., at p. 331.
43 Ibid., at p. 416.
44 Ibid., at p. 467.

material and moral well-being and the social progress of 
the inhabitants of the territory”. It is, on the contrary, 
a manifest breach of the second paragraph of Article 2 
of the Mandate”.45

Comments
It has been pointed out by Judge Jessup that the Court, 

in its 1966 Judgment, did not reject or refute the Applicants 
charges of breaches by the Respondent of its obligations under 
the Mandate and Article 22 of the Covenant. Had the Court 
gone into the merits of the case, it according to Judge Forster, 
would have discovered the barriers of various sorts placed by 
the Respondent in the social life of the non-Whites through 
its policies of aparthied in the fields of admission to employ
ment, vocational training, residence, freedom of movement and

practice of religion. ,
The Applicants defined “aparthied’ at P. 108 of the

Memorials in the following terms .
“Under aparthied, the status, rights, duties, 

opportunities and burdens of the population are 
determined and allotted arbitrarily on the basis of 
race, colour and tribe, in a pattern which ignores 
the needs and capacities of the groups and individuals 
affected, and subordinates the interests and rights 
of the great majority of the peoples to the preferen
ces of a minority...It deals with aparthied in practice, 
as it actually is and as it actually has been in the 
life of the people of the Territory...”

The Applicants also said: “Respondent...has distinguished 
as to race, colour, national or tribal origin in establishing the 
rights and duties of the inhabitants of the Territory .

Judge van Wyk dealt with the question of motive and 
said that motive could be proved by the direct statements of

45 Ibid.. at pp. 482 and 483.



the persons concerned as also by the circumstantial evidence. 
He also expressed the view that if ‘‘an act is so unreasonable 
that no reasonable person placed in the position of the holder 
of the power would have performed it, one may deduce that 
such act was motivated by some improper motive or considera
tion”. In this respect, Judge Tanaka pointed out that the 
question of motivation or intention became irrelevant from the- 
Applicants’ point of view, insofar as violation of the norm of 
non-discrimination, which they alleged, was concerned. Since, 
the said norm was to be applied objectively, independently ro 
the Respondent's motivation and other individual circumstances 
the Respondent’s defence of bona fides became totally unneces
sary. We may note here that the Respondent did not deny the 
practice of aparthied, but defended the same as bona fide 
exercise of discretion vested in it, and justified the same as 
reasonable, necessary, and legally valid.

Judge van Wyk supported the above mentioned conten
tion of the Respondent and expressed the view that the 
Mandate contained no provision expressly prohibiting a policy 
of differentiation “on the basis of membership of a group”. 
On the other hand, according to him, the Mandate authorized 
such differentiation in its provisions relating to military training 
and the supply of intoxicating spirits and beverages; as also it 
authorized the application of the Respondent’s existing laws 
(which include laws relating to aparthied) to South West Africa. 
He also criticized the view that the Mandate originally incof 
porated, or could be interpreted to incorporate subsequently 
the norm of non-discrimination, inasmuch as the application 
of the said norm, according to the uncontradicted testimony 
of expert witnesses, would not have advanced, but hampered, 
the well-being and progress of inhabitants of the territory. 
On the other hand, Judge Wellington Koo and Judge Forster 
expressed the view that the policy of aparthied is incompatible 
with the principle of sacred trust or with the Respondent’s 
obligation under Article 2(2) of the Mandate. Judge Forster 
said : “Creating obstacles and multiplying barriers is not, in
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my view, a way to contribute to the promotion of “the material 
and moral well-being and the social progress of the inhabitants 
of the territory".......... .....”

Judge van Wyk also pointed out that the policies of 
differentiation were being applied by other League members 
in comparable territorities at the time of inception of the 
Mandate, and such policies were acquiesced in by the League 
and its Members. In this regard, Judge Jessup pointed out 
that the policies of differentiation and aparthied have been 
severely condemned by the United Nations’ Members from 
1946 onwards.

Judge van Wyk also pointed out that the policies in 
question were applied by the Respondent and other manda
tories in the mandated territories under their-respective admi
nistration, during the lifetime of the League, which, instead of 
objecting to them, approved the same; that the Applicants also 
did not object to such policies during the life-time of the 
League; and that except on one occasion, the aforesaid policies 
were, in basic and important respects, approved of by the 
Permanent Mandates Commission. Judge Wellington Koo 
disagreed with this conclusion and pointed out that the afore
said policies were “consistently criticized and deprecated even 
in the days of” the Commission and the League, by the League 
Members and on one occasion, by the Commission itself.

Judge van Wyk further referred to “the uncontradicted 
evidence of the expert witnesses strongly” supporting the 
policy of differentiation, and expressed the view that “in 
determining its policies relating to the administration of the 
Territory the Respondent” was expected to have due regard 
to the realities of the situation. He pointed out that separate 
homelands for different nationalities were already there at the 
inception of the Mandate, and were not created by the Res
pondent; that the tribal economies of the natives in the Police 
Zone had been shattered; that the natives, who were “under-

nnH illifprflff' flip Kirills: r^niiirpd fnr mndprn
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economic and administrative activities”; and that white leader
ship and initiative became necessary in the sphere of maintain
ing law and order, managing and administering the mines, 
railways, harbours, hospitals and the civil service, and invest
ment of capital and “enterprcneurial skill”, while the natives 
provided unskilled labour. In the light of the aforesaid 
realities and the “vast differences between the different groups 
made this both natural and inevitable” for the Respondent to 
apply the “policies of differentiation such as, e.g., separate 
schools, separate residential areas, reserves for the different 
ethnic groups, influx control, etc.”. The Respondent, accord
ing to Judge Tanaka, sought to establish the legality and reason
ableness of these policies, by insisting that they constituted 
“the best way to realize the well-being and social progress of 
the inhabitants” and that the application of Western-type 
democracy to the territory “would necessarily lead to competi
tion, friction, struggle, chaos, bloodshed, and dictatorship as 
examples may be found in some other African countries".

Even if the above-mentioned realities of circumstances in 
the territory be accepted as true, the question arises whether it 
is justified or valid to make the colour of the race, rather than 
the individual merit, as the basis of application of policies of 
differentiation. Judge Wellington Koo, Judge Tanaka and 
Judge Padilla Ncrvo were of the view that the policy of differ
entiation on the basis of colour or race was neither justified 
nor legally valid. Judge Wellington Koo referred to “the 
undisputed facts presented in the written and oral pleadings of 
the Parties and in the testimony and cross-examination of the 
witnesses and experts before the Court", which establish that 
discrimination based on grounds of race, colour or ethnic origin 
in matters of ownership of lands, mining and the mining indus
try, employment, vocational training, education, work, travel 
and residence, was totally unjustified. Judge Tanaka was of 
the view that “discrimination according to the criterion of 
“race, colour, national or tribal origin” in establishing the

rights and duties of the inhabitants of the territory is not consi
dered reasonable and just. Race, colour, etc., do not constitute 
in themselves factors which can influence the rights and duties 
of the inhabitants as in the case of sex, age, language, religion, 
etc. If differentiation be required, it would be derived from the 
difference of language, religion, custom, etc., not from the racial 
difference itself”. He also pointed out that the policy of 
aparthied made differentiation on an unjustified and unreason
able basis of race and colour. Judge Padilla Nervo criticized 
the view that aparthied was the only alternative to chaos”. The 
basis of differentiation adopted in the policy of aparthied can 
hardly be regarded as reasonable or legally valid.

6. Modification by the Respondent of the terms of Mandate 

1966 Judgment 
Separate opinion

JUDGE VAN WYK

• ‘...... On the dissolution of the League of Nations,
Article 7(1), in my view, lapsed in the same way, and for 
substantially the same reasons., Article 6, with which I 
dealt with above. It follows that, even if the Mandate 
were still in existence as an institution, Article 7(1) would 
no longer be in force. In my view no agreement has 
been concluded. Neither the United Nations nor any one 
of its organs has stepped into the shoes of the League 
Council as the authority whose consent is required for 
modification of the terms of the Mandate.

“...... even if Applicants would be entitled to a decla
ration in terms of their Submission No. 2, that would not, 
in my view, justify a declaration that Respondent has 
violated other provisions of the Mandate, for example, 
that Respondent has attempted to modify the terms of 
the Mandate in contravention of Article 7(1) thereof ’.4(l

46 Ibid., at pp. 214 and 215.
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Dissenting opinions
JUDGE TANAKA

“The facts relied upon by the Applicants to establish 
the attempts by the Respondent to modify the Mandate 
are not specified in Final Submission No. 9, but they arc 
referred to in Chapters V, VI, VII and VII [ of the Memo
rials (Submission No. 9). Chapters V, VI, and VII deal 
with alleged violations of Article (2) of the Mandate and 
Chapter VIII deals with alleged violations of Article 4 of 
his Mandate.

various States- But Article 7(1) docs not contemplate 
the need for consent of various States as such; it contem
plates the need for the consent of the supervisory organ 
which originally was the Council of the League and now 
is the General Assembly of the United Nations".1''1

Comments

In connection with the necessity of consent of the League 
Council for any modification of the Mandate, please refer to 
the discussions contained in item 6, Chapter III of this Study.

“If the alleged violations of these Articles exist, the 
violation is simply concerned with the individual provi
sions and not with Article 7, paragraph l".17 
And

"For the reason indicated above, the Applicants’ 
Submission No. 9 is not well-founded”.

JUDGE JESSUP
“It is equally clear that Court’s earlier conclusion 

that nothing has sapped the vitality of Article 7(1) of the 
Mandate, stands on the same fooling. In other words, 
the Mandatory could not modify the Mandate without 
consent. The consent originally was to be given by the 
Council of the League and now by the General Assembly 
of the United Nations. “Modification” of course inclu
des “termination”. Respondent admitted that some 
consent would be, or at least might be, required in order 
to make changes. The argument of Respondent seemed 
to be that an agreement to change or terminate the Man
date did not need to be reached with an organ of the 
United Nations but an agreement expressed through a 
resolution ol the General Assembly would be a convenient 
‘short-cut so to speak, to securing the agreement of

47 Ibid., at p. 323.

Judge van Wyk was of the view that Article 7(1) of the 
Mandate did not survive the dissolution of the I.eague, inas
much as the supervisory authority disappeared wdthout having 
been replaced by another authority, and that it was not neces
sary for the Mandatory to obtain any consent for modifying 
the terms of the Mandate. In this connection we may refer to 
Chapter IV of this Study, where w'e arrived at the conclusion 
that on dissolution of the League, the United Nations General 
Assembly became the supervisory authority. Accordingly, on 
dissolution of the League, it became necessary, under Article 
7(1) of fhe Mandate, to obtain consent of the United Nations 
General Assembly for any modification of the terms of the 
Mandate. According to Judge Jessup, Article 7(1) “contem
plates the need for the consent of the supervisory organ which 
originally was the Council of the League and now is the Gene
ral Assembly of the United Nations”.

The Applicants in Submission No. 9 of the Memorials 
alleged that the Resp ndent had violated its obligations under 
Article 7(1) of the Mandate by modifying substantially the 
terms of the Mandate, without tire consent of the United 
Nations. Judge Tanaka pointed out that the facts relied upon 
by the Applicants in this connection “are not specified in Final 
Submission No. 9, but they are referred to in Chapters V, VI,
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VII and VIII of the Mandate...... Chapters V, VI and VII
deal with alleged violations of Article 2 of the Mandate 
and Chapter VIII deals with alleged violations of Article 4 of 
the Mandate.” He expressed the view that these facts could be 
relied upon only in connection with violations of Articles 2 
and 4 of the Mandate and not w'ith violation of Article 
7(1); and that, accordingly, the Applicants' Submission No. 9 
was not well-founded. Judge van Wyk reached the same 
conclusion through a different line of argument, which was to 
the effect that, in as much as Article 7(1) of the Mandate did 
not survive the dissolution of the League, the Applicants could 
not obtain a declaration in respect of their allegation regarding 
contravention by the Respondent of the said Article. For 
reasons dealt with under Chapter IV of this Study, Judge van 
Wyk’s line of argument cannot be regarded as sound.

7. Measures taken by Respondent to incorporate the territory 
into South Africa

1966 Judgment 

Separate opinion

JUDGE VAN WYK

“The four actions relied upon in the Memorials 
were :

(a) “General conferral” of South African citizenship 
upon inhabitants of South West Africa.

(b) Inclusion of representatives from South West 
Africa in the South African Parliament.

(c) Administrative separation of the Eastern Cap- 
rivi Zipfel from the rest of South West 
Africa.

(d) The vesting of South West Africa Native Re
serve Land in the South African Native Trust, 
and the transfer of administration of Native 
affairs to the South African Minister of Bantu 
Administration and Development.

In my view it is unquestionable that these adminis
trative and legislative provisions prima facie did not go 
beyond an exercise of the “full power of administration 
and legislation” vested in Respondent, including the right 
to administer the Territory as an integral portion of the 
Union of South Africa”...... 50

And
“The firm conclusion from the admissions and the 

eventually undisputed facts is therefore that Respondent 
was not motivated by, and indeed did not have any inten
tion or motive to annex or incorporate the Territory, and 
that the measures complained of were not only intended 
for the benefit of the inhabitants of the Territory, but, in 
fact operated to their benefit.”51

And

“In the first place, its effect now' is that Submission 
No. 5 amounts merely to a paraphrase ol Submissions 
Nos. 2, 7 and 8. Consequently there appears little pur
pose in retaining it as a separate submission......

Dissenting opinions
JUDGE TANAKA

“We consider that the act of the general conferment 
of Union citizenship upon the inhabitants ot the Territory

5Ü Ibid., at p. 194.
51 Ibid., at p. 196.
52 Ibid., at p. 205.



Andbeing inconsistent with the international status of the 
Territory, goes beyond the scope and limit of the discre
tionary power recognized by Article 2, paragraph 1, of 
the Mandate and that Article 2, paragraph 1, of the
Mandate, which stipulates that “...... the Mandatory shall
have full power of administration and legislation over the 
territory subject to the present Mandate as an integral 
portion of the Union of South Africa to the territory” 
......cannot be interpreted to justify such general confer
ment of Union citizenship. The reason for this is suppo
sed to be that this provision recognizes such power in 
respect of administrative and legislative matters in the ‘C’ 
mandate because of the technical consideration of expe
diency and economy whilst not allowing highly political 
acts which may effect the international status of the 
Territory.”53 54

And

“...... the Respondent cannot justify the inclusion of
the representatives from South West Africa by referring 
to the phrase “as an integral portion of the Union” in 
Article 2, paragraph 1, of the Mandate. The act of the 
Respondent is inconsistent with the international status 
of the Territory recognized by the provisions of Article 
22 of the Covenant as well as by the Mandate for South 
West Africa.”51

And

“...... the Applicants’ contention on this matter
(item C) is not well-founded.”55

53 Ibid., at p. 317.

54 Ibid., at p. 318.

55 Ibid., at p. 319.

“...... the Applicants' contention under (d) is not well-
founded.”50

Comments

In Submission No. 5 of the Memorials, the Applicants 
alleged that the Respondent had taken certain measures which 
amount to incorporation of the territory in South Africa, and 
which arc inconsistent with the international status of the 
Territory, and has thereby impeded opportunities for self
determination by the inhabitants of the Territory”. The measu
res in question were :

(a) “General conferral of South African citizenship 
upon inhabitants of the Icrritory.

(b) Inclusion of representatives from the Territory 
in the South African parliament.

(c) Administrative separation of the Eastern Caprivi 
Zipfel from the rest of South West Africa.

And

(d) The vesting of South West Atrica Native Rcser 
ve Land in the South African Native Trust, and 
the transfer of administration of Native affairs to 
the South African Minister of Bantu Administra
tion and Development.

As regards Applicants' Submission No. 5, Judge van Wyk 
expressed the view that the said submission “amounts merely 
to a paraphrase of Submissions Nos. 2, 7 and 8, ’ and that 
there was “little purpose in retaining it as a separate submis
sion. As regards the measures complained of, lie expressed 
the view that they were administrative and legislative acts

56 Ibid., at p. 319.



which “did not go beyond an exercise of the ‘full power of 
administration and legislation” vested in Respondent, including 
the right to administer the territory as an integral portion of 
the Union of South Africa" ; that the Respondent, in taking 
these measures was not motivated by any intention to incorpo
rate the territory into South Africa ; and that the aforesaid 
measures “were not only intended for the benefit of the 
inhabitants of the Territory, but, in fact operated for their 
benefit.

However Judge Tanaka regarded the Applicants’ con
tention in respect of measures (a) and (b) as well-founded, and 
those in respect of measures (c) and (d) as not well-founded. 
He expressed the view that the provisions of Article 2 (1) of 
the Mandate, conferring on the Mandatory “full powers of 
administration and legislation over the territory...as an integral 
portion of “South Africa, empowered the Mandatory only to 
take necessary administrative and legislative measures “because 
of the technical consideration of expediency and economy," 
and not the “highly political acts which may affect the interna
tional status of the Territory.” According to him, the general 
conferment of South African citizenship went beyond the dis
cretion vested in the Respondent under Article 2 (1) of the 
Mandate in respect of the said administrative and legislative 
measures, inasmuch as it amounted to a highly political act. 
He also regarded the inclusion of the representatives from the 
territory in the South African Parliament, as a highly political 
act, which was beyond the discretion vested in the Mandatory 
under Article 2 (1), and which was inconsistent with the inter
national status of the Territory. As such, measures (a), and 
(b), according to Judge Tanaka, amounted to attempts on the 
part of the Respondent to modify the international status of 
the territory and to incorporate the territory into South 
Africa.

8. Military training of natives and establishment of military 
bases on the territory

1966 Judgment

Separate opinion

JUDGE VAN WYK

“...if we have regard to the informal statement by 
Applicants’ Agents in the oral proceedings as to what the 
Applicants’ case really is, the complaint appears to be 
that Respondent would, in the absence of international 
supervision, be able to militarize the Territory without 
anybody being aware thereof. This line of argument 
clearly provides no support for a contention that Res
pondent has established military bases within the Terri
tory, nor does it in fact suggest any other violation of 
Article 4 of the Mandate.’"’7

Dissenting opinion

JUDGE TANAKA

“...the prohibition of the military training of the 
Natives is not absolute ; the military training of the 
Natives for the purposes of internal police and the local 
defence of the Territory is permissible. The reason there
of may be that the internal police and the local defence 
are not related to the humanitarian idea of this 
provision.”’8

And

“As to the Applicants' submission, it is the military 
bases alleged to be established in the Territory by the 
Respondent that are in question, not the military training 57 58

57 Ibid., at p. 213.
58 Ibid., at p. 321,



of the Natives. The Applicants allege that the Respon
dent maintains three military bases within the Territory 
which are the Regiment Windhoek, a military landing 
ground m the Swakopmund District of South West Africa 
and “at least one military facility in or near the Kaoko-
veld” in part of the Territory.”59 60 

And

“On the evidence before the Court the Respondent 
did not establish any military or naval bases in the Terri
tory. Therefore, Applicants’ Submission No. 6 is not 
well-founded.”50

Comments

Article 4 ot the Mandate provides :

“The military training of the nalives otherwise 
t ian for purposes of internal police and the local 
defence of the territory, shall be prohibited. Further
more, no military or naval bases shall be established 
or fortifications erected in the territory” (See 
Annexure II to this Study).

In Submission No. 6 of the Memorials, the Applicants 
alleged that the Respondent had established military bases in
AretideerntTh- r1"1'01' °f ^ °bligati°ns Unde1' the ^resaid 

tide This allegation, when interpreted in the light of the
informal statement by Applicants' Agent, discloses that the
Applicants case in the words of Judge van Wyk, “appears to
be that Respondent would, in the absence of international

ST «.”° “ the TCnit°ry ^body

The aforesaid contention, according to Judge van Wvk 
■s obviously ddferent from the allegation that the Responded

59 Ibid., at p. 322.
60 Ibid.

had actually established military bases within the territory, 
or that Article 4 of the Mandate had been violated in any 
other manner. Judge Tanaka pointed out that, according to 
Applicants’ Submission, the question in issue before the Court 
related, not to the military training of the natives, but to 
establishment by the Respondent of three military bases in the 
territory, “which arc the Regiment Windhoek, a military land
ing ground in the Swakopmund District of South West Africa 
and at least one military facility in or near the Kaokoveld.” 
On an examination of the evidence before the Court, he came 
to the conclusion that the Respondent did not establish any 
military or naval bases in the Territory. Therefore, Applicants’ 
Submission No. 6 is not well-founded”.

9. Refusal by Respondent to submit annual reports, and trans
mit petitions, to the United Nations

In connection with the question of Respondent’s refusal 
to submit annual reports and transmit petitions, to the United 
Nations, the excerpts and the comments under items 10 and 11 
of Chapter IV of this Study may be referred to.

10. Conclusions

On the basis of discussions contained in the present 
Chapter, we arrive at the following conclusions :

That the Respondent’s policy of aparthied, being not 
based on a national criterion of differentiation, is in 
violation of the international legal norm and stan
dards of non-discrimination, as also in violation of 
Respondent’s obligations under Article 2 (2) of the 
Mandate. (Refer to Applicants’ Submission Nos. 3 
and 4).

(ii) That the Applicants' allegation, contained in Sub
mission No. 9 of the Memorials, in respect of 
modification by the Respondent of the terms of the

317



Mandate in violation of its obligation under Article 
7 (U of the Mandate, is not well-founded.

(in) That the measures taken by Respondent in confer
ring generally the South African citizenship upon the 
inhabitants of the territory and in including the 
representatives from South West Africa in the South 
African Parliament are inconsistent with the interna
tional status of South West Africa. On the other 
hand, Applicants’ allegations in respect of adminis
trative separation of Eastern Caprivi Zipfel from 
the rest of South West Africa, the vesting of South 
West Africa Native Reserve Land in the South Afri
can Native Trust, and the transfer of administration 
of Native affairs to the South African Minister of 
Bantu Administration and Development are not well- 
founded. (Refer the Applicants’ Submission No 
5).

(iv) That the Applicants’ allegation, contained in Sub
mission No. 6, in respect of establishment by the 
Respondent of military bases in the Territory is not 
sound. And

(v) That by refusing to submit annual reports, and to 
transmit petitions, to the United Nations, the Res
pondent has violated its obligations under the Man
date and Article 22 of the Covenant. (Refer to 
Applicants’ Submission Nos. 7 and 8).

CHAPTER VII

WAYS AND MEANS OF SOLVING 
THE DISPUTE

1. Resolution of the United Nations General Assembly 
terminating the Mandate and subsequent events.

2. Legal validity of termination of the Mandate by the 
United Nations General Assembly.

3- Alternative courses of action.

1. Resolution of the United Nations General Assembly termi
nating the Mandate and subsequent events

On the 27th October, 1966, the General Assembly of the 
United Nations adopted a 54-nation resolution, as amended 
by 19 Latin American States, Trinidad and Tobago, and Jamai
ca, terminating the Mandate for South West Africa and 
assuming a direct responsibility to administer the territory.1 
In its preamble, the resolution affirmed that the administration 
of the territory had been conducted in a manner contrary to 
the Mandate, the United Nations Charter and the Universal 
Declaration of Human Rights; “condemned the policies of 
aparthied and racial discrimination practised by the Govern
ment of South Africa in South West Africa as constituting a 
crime against humanity”; noted that all the efforts of the United 
Nations to make the Government of South Africa respect and 
carry out its obligations under the Mandate had failed ; noted 
“with deep concern the explosive situation which exists in the 
Southern region of Africa”; and affirmed the right of the United 
Nations General Assembly “to take appropriate action in the 
matter including the right to revert to itself the administration

1 Resolution 2145 (XXI) of 27 October, 1966. See VIII Annexure to
this Study.



of the Mandated Territory". In its operative part, the resolu- 
reaffirmed the inalienable right of the people of South West 
Africa “to self-determination, freedom and independence in 
accordance with the Charter"; reaffirmed further that the 
international status of South West Africa shall continue until it 
achieves independence; declared that South Africa had failed 
to fulfil its obligations under the Mandate “and to ensure the 
moral and material well-being and security of the indigenous 
inhabitants of South West Africa, and has, infact, disavowed 
the Mandate"; and decided to terminate the Mandate “con
ferred upon His Britannic Majesty to be exercised on his behalf 
by the Government of the Union of South Africa”, while 
declaring, at the same time “that South Africa has no other 
right to administer the Territory and that henceforth South 
West Africa comes under the direct responsibility of the United 
Nations.”
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The resolution also provided for an Ad Hoc Committee 
of 14 Member States, “to recommend practical means by which 
South West Africa should be administered, so as to enable 
the people of the Territory to exercise the right of self-determi
nation and to achieve independence, and to report to the 
General Assembly at a special session as soon as possible and 
in any event not later than April 1967". The members of the 
Committee were nominated by the President of the General 
Assembly. The Committee held its meetings from 17th January 
1967 through 29th March 1967. It received three formal sets 
of proposals before it:

(i) A five-Power proposal originally submitted by Ethio
pia, Nigeria, Pakistan, Senegal and the U.A.R., which would 
have the Assembly create a U.N. Council for South West 
Africa, which would proceed immediately to the Territory after 
its election for taking over the administration of the territory 
and ensuring the withdrawal of South African police and 
military forces. It would also have the Assembly declare South 
Africa’s continued presence in the territory, as also action

_ Afric.a which frustrates or obstructs the task of the
by South ‘ aggression while the Security Council
C0°U .^“enforcementaction against South Africa for the 

The proposal also envisaged complete independence for
the territory not later than June 1968.

f"t A three-power proposal submitted by Canada, Ita y
a ul A whichwould have the Assembly appoint a Spec.al 

and U S A., wh A1yica, who would report to a
Representative for Scut ^ Thc Speci.a, Represen-

n mandate to make a comprehensive survey

at its 1967 session.

i i , mile -md Mexico which would have
(iii) A proposa y fof South West Africa.

the Assembly create a ■ ■ n-ibilitv for the adminis-This Council would assume full respons.b.hty tor th _

321

U.N. Council for South 
tative would have

tration 
constituent asse

h r tor and would take steps to establish a 
mb.y charged with drawing up an independence

constitution fo, the Sled‘lid

universal adult suffrage would ^ natu[e a
entrust tasks of an ^ ,cd „ould contact
U.N. Commtsstoncr outh Africa in ordcr t0 lay
the author,ties ol m R'Pofthe territ0„ with the least 
down procedure tor the enforce-
possible upheaval. The Counctl would have, 
ment of law and public order, a police “ 0 “ ?
locally or, if necessary, provided b, the Untied Nattons

The A„ Hoc Committee was unable J-- —
on any of the aforesaid proposa s, an . ___ . . k to the
March 1967, it decided to s

ubmit all these proposals to the
The Assembly 
resolution sub

i -, a raft resolution submitted by Saudi 
mitted by 58 States and a draft resolution

Fifth Special'Session of the General Assembly , sub.
discussed the Committee’s report, also a draft résolut,on
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Arabia and on 19th May 1967 it adopted a resolution2 (co
sponsored by 79 African, Asian and Latin American States and 
Yugoslavia), establishing an 11-member United Nations 
Council for South West Africa to administer the territory until 
independence of the territory, which, it provided, should come 
about by June 1968- It also empowered the Council to pro
mulgate regulations ‘‘until a legislative assembly is established 
following elections conducted on the basis of universal adult 
suffrage”; to take immediate measures for setting up of “a 
constituent assembly to draw up a constitution on the basis of 
which elections will be held for the establishment of a legislative 
assembly and a responsible government’’; and “to transfer all 
powers to the people of the Territory upon the declaration of 
independence”. The Council was to be responsible to the 
General Assembly.

The resolution also requested the Council-which ‘ shall be 
based in South West Africa”-to enter immediately into contact 
with the authorities of South Africa to lay down procedures 
“for the transfer of the administration of the territory with the 
least possible upheaval, and to proceed to South West Africa 
with a view to taking over the administration of the Territory 
and securing withdrawal of South African police, military force 
and personnel. The resolution also provided for the office of 
a U.N. Commissioner for South West Africa to whom the 
Council could entrust such executive and administrative tasks 
as it might deem necessary. The resolution also requested 
“the Security Council to take all appropriate measures to 
enable the United Nations Council for South West Africa to 
discharge the functions and responsibilities entrusted to it by 
the General Assembly”.

On 13th June 1967, the General Assembly elected 11 
members for the Council, and on the nomination by the U.N.

2 Resolution 2248 (X—V) of 19 May, 1967. See Annexure IX to this 
Study.

Secretary-General, appointed Constantin A. Stavropoulos as 
the Acting U.N. Commissioner for South West Africa. ( ee 
Annexure IX to this Study). It may be noted here that South 
Africa has already called the resolution of 27th October 1966 
terminating the Mandate, as illegal and ultra vires. Richard A. 
Falk has'expressed the view that the “enforceability of this 
resolution appears highly unlikely for the time being, and its 
legal bearing on the Mandate is uncertain at this time. This 
action by the Assembly may encourage Balthasar Vorster, 
thought to be an advocate of annexation, to annex South 
West&Africa. Annexation, although obviously a violation o 
the Mandate, would probably make it increasingly difficult 
to proceed separately against South West Africa and might 
require any enforcement action to be directed against Sout

Africa itself”.3 4
2. Legal validity of termination of the Mandate by the United

Nations General Assembly
On the basis of the discussions contained in Chapter IV 

of this Study, we came to the conclusion that, on dissolution 
of the League, international supervision of the administration 
of the territory by the Mandatory passed on to the United 
Nations General Assembly from the League Council. Further, 
on the basis of the discussions contained in item 6 of Chapter 
VI of this Study, we came to the conclusion that Article 7 (1) 
survived the dissolution of the League and that the said Article, 
in the words of Judge Jessup, "contemplates the need for the 
consent of the supervisory organ which originally was the 
Council of the League and now is the General Assembly of the

United Nations.”1
Judge Jessup also expressed the view that the word 

“modification”, as used in Article 7 (1) of the Mandate, inclu-

3 In his article on “South West Africa Cases” International Organiza
tion, Vol. XXI, No. 1, Winter. 1967, pp. 4 and 5.

4 South West Africa {secondphase) Judgment, 1966, at p. 389.



des “termination”."1 The question which now arises is whether 
the United Nations General Assembly can terminate the 
Mandate without the consent of the Mandatory or it is necessary 
for it to obtain consent of the Mandatory to such termination. 
The conclusion which we reached in this respect, on the basis 
of discussions contained in sub-item (iii) of item 4 of Chapter 
III of this Study, is that only the consent of the supervisory 
authority, which since the League’s dissolution is the United 
Nations General Assembly, is necessary and not that of both 
the Mandatory and the United Nations. The wording of 
Article 7(1) of the Mandate refers only to the consent of the 
League Council (which on dissolution of the League, is replaced 
by the United Nations General Assembly)’ and not to that of 
both the Council and the Mandatory. Judge Wellington Koo,B 
and Judge Jessup,5 6 7 8 in their dissenting opinions to the 1966 
Judgment, also refer to only the consent of the supervisory 
authority, and not to that of both the said authority and the 
Mandatory.

However, this view is opposed not only by Judge van Wyk 
in his separate opinion to the 1966 Judgment, but also Judge 
Tanaka and Judge Padilla Nervo in their dissenting opinions 
to the 1966 Judgment. Judge van Wyk said that “the manda
te would not be amended without the consent of the manda
tory and the Council”.* Judge Tanaka expressed the view 
that the “prohibition of unilateral modification exists not only 
in regard to the Mandatory but in regard to the League of 
Nations also.”1’ Judge Padilla Nervo said that the “competence 
to determine and modify the international status of South 
West Africa rests with the Government of South Africa acting

5 Ibid., p. 388.

6 Ibid., p. 218.

7 Ibid., p. 38‘L

8 Ibid., p. 161.

324 . nef.nt of the United Nations.’’1". However, the view 
W‘th T m ndate cannot be modified or terminated without 
r " Mandatory and ,e Uni,ad Nation.

cannot be accepted for two reasons:

m Article 7(1) of the Mandate provides only for a 
odification of the Mandate by the Mandatory-in which case 

t of the League Council (now the United Nations Gene- 
C0,nA,,el ) was necessary - and not for a modification o the 
Mandate by the League Council (now the Un,ted Nations

General Assembly).

(ii) The nature of the Mandate and the mechanism of
the Mandates System (as also discussed m Chapter o 

Study) discloses that
the Mandate was exercised by the Mandatory 
on behalf of the League and lor the fulfilmen 
of the purpose defined in the Mandate;

the Mandatory was in the position of a trustee 
or an agent of the League, entrusted with the 
task of realizing the purpose of the trust entrus
ted to the Mandatory, while the legal status of 
the “principal” always belonged to the League, 
on whose behalf the Mandatory exercised the

Mandate;

(a)

(b)

(c)
all the powers and authority given to the Man
datory were mean, only to enable it ,» W> 
the purpose of the trust, and not to be used tor 
its own benefit, and were to be exercised in the
manner provided in the Mandate, and for and
on behalf of the League (See preamble to he 
Mandate Agreement-Annexure II to this Study),

and



(d) in the event of a misuse of its powers by the 
agent or the trustee or breach of the terms of 
the trust, the grantor of the power, which was 
tlie League and now the United Nations and 
on whose behalf the Mandate was exercised, 
always has the ultimate power to revoke and 
determine the agency or the trust, and to revert 
all the powers to itself.

In Chapter VI of this Study, we came to the conclusion 
that South Africa had violated the terms of the Mandate and 
its obligations contained in Article 2 (2) through its policy of 
aparthied, also those contained in Article 6 of the Mandate by 
refusing to submit annual reports, and to transmit petitions, 
to the United Nations, and had conferred South African 
citizenship on the inhabitants of the territory and had included 
representatives from the territory in the South African parlia 
ment, which measures amounted to incorporation of the terri 
tory in South Africa. Further, through its policy of aparthied, 
as applied to South West Africa, South Africa had obviously 
frustrated the main purpose of the sacred trust, which was to 
promote the material and moral well-being and social progress 
of the indigenous population of the territory. In view of 
these acts of misuse of its power, of violation of its obligations 
under the Mandate by the Mandatory, and of thwarting the 
very purpose of the Mandate, the United Nations General 
Assembly was legally justified in terminating the Mandate, and 
to revert to itself the authority and powers vested in the 
Mandatory in respect of administration of the territory. And 
it was not at all necessary for the Assembly to obtain, for 
terminating the Mandate, the consent of the Mandatory, which 
had misused its powers and violated its obligations, and which 
carried on administration merely as an agent. Thus the 
resolution of 27 October 1966, terminating the Mandate and 
placing the territory under direct responsibility of the United 
Nations, was legally valid and within the legal competence of

326

(a)

lb)

„ c united Nations General Assembly, which, on dissolution 
!'f the League, beeamc the supervisory authority.

In order to dispel any doubt the legal validity of the 
, i is suggested that the United Nations Genera

ATembl, may see* an advisor, opinion of the International 

Court of Justice in the matter.

3. Alternative courses of action
Now that the United Nations General Assembly has

down procedure f , Actin17 United Nations
territory and has also appointed an Actme
Commissioner lor  ̂ 'the

“e o°r“in'the order in which the, are speeihed below:

(■) A.WPB "ray be made^at £

RepubliiTof'hout,^Africa Negotiations between the Repub£

i-iciween the United Nations and the Rcpubl
is deemed to be more appropriate), directbetween the 

in case the same 
towards—

securing an agreement with the Republie of 
South Africa, specifying measures for tran.f 
of the administration of the territory to the 
United Nations Council for South West rica, 
failing which, towards—
securing an agreement with the Rcp^C °f 
South Africa, specifying measures to be taken 
by the Republic of South Africa before June 
1968 (or some other date as may be agreeable
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to both the Council and South Africa) for mak
ing the territory an independent country; failing 
which also, towards—

(c) securing an agreement with the Republic of 
South Africa, placing the territory under the 
United Nations Trusteeship System; failing which 
also, towards—

(d) securing an undertaking from the Republic of 
South Africa, re-affirming its obligation as a 
Mandatory to continue to administer the terri
tory in accordance with the terms of the Man
date, while accepting the international supervi
sion of the United Nations General Assembly 
in respect of the administration of the territory 
under the Mandate, and expressing its willing
ness to immediately cease applying to the terri
tory, its policy of aparthied.

Suggestion Nos (c) and No. (d) made above certainly do 
not conform to the requirements of the General Assembly 
resolution of 19 May 1967, inasmuch as they do not envisage 
a transfer of the administration of the territory to the United 
Nations Council for South West Africa, or an independence 
of the Territory by June 1968. However, in the event of 
South Africa not agreeing to settle the dispute on the terms 
contained in suggestion (a) or even suggestion (b), it is sugges
ted that negotiations with South Africa may be continued for a 
settlement on the basis of the proposal contained in suggestion
(c), failing which, that contained in suggestion (d), in the hope 
of the United Nations being better placed to realize the objec
tive of the territory’s independence, at a later date. This may 
be necessary in view of the hard realities of the international 
political life, in view of which a settlement on the basis of 
suggesstion (c), or even suggestion (d) may not be a bad bar
gain for the United Nations, in the long run. It is felt that a

solution on tho ** of,

the goodwill of the in.erna.iona. 
accept the sa ’ substantiai changes in .ts present
commun, y, " However, all the aforesaid sugges-
ETtavShout doubting, and without prejudice

T,he legal validi.y of .he resolution of 27 October 1966.)

(ii) In case all the attempts at negotiation mediation

a„d conciliation with South Africa, on the basts o'he -

“ir-rr- zê?* ^
institute Contentions proceedings against South Africa, in the 

International Court of Justice, claiming--

(a)

Ü»

a declaration to the effect that South Atr.ca 
has broken its obligations under the Mandate 
and has acted in such a manner as to frustrate 
the main purpose of the sacred trust, by follow
ing a policy of aparthied in the territory and by 
resorting to other measures discussed in Chapter 

VI of this Study;

a declaration to the effect that as a result of 
the resolution of 27 October 1966 of the United 
Nations General Assembly, the Mandate has 
come to an end and that the Republic of South 
Africa has, thereafter, no legal authority to 
be present in any form in the territory; an

(0
an order requiring the Republic of South Africa 
to withdraw from the territory with effect from 
a date, specified by the Court, and to hand 
over, by such date, the administration of the 
territory of the United Nations or to the nomi
nee or nominees thereof.



Mr. Richard A. Falk has pointed out that as “far as 
South West Africa is concerned, judicial action in the future 
is not foreclosed by the decision of 1966. The advisability 
of re-litigating some of the issues will depend upon both the 
prospects for a legal victory in a fairly short period of time 
and the outlook for translating a legal victory into an enforce
able judgment of some significance soon thereafter, especially 
in light of what might be a new legal status of South West 
Africa created by the resolution of the General Assembly 
terminating South Africa’s responsibilities as Mandatory."11

In case the Republic of South Africa refuses or fails to 
carry out the judgment of the Court granted substantially in 
the 'terms specified above, it is further suggessted that the 
Applicant or Applicants, as the case may be, may have recourse 
to the United Nations Security Council, requesting it to exer
cise the powers vested in it under Article 94 (2) of the Charter, 
in order to secure an implementation of the judgment by the 
Republic of South Africa. The Security Council may also 
order necessary enforcement action under Chapter VII of the 
Charter, after declaring the existence of the threat to peace 
because of South African attitude with respect of South West 
Africa. The General Assembly, in its resolution of 19 May 
1967, has also requested the Security Council to take all neces
sary measures to enable the United Nations Council for South 
West Africa to discharge its functions and responsibilities. Mr. 
Richard A. Falk sees the possibility of the solution of the 
problem only in an effective enforcement action by the United 
Nations Security Council. He is of the view—

‘‘In essence, the conflict over South West Africa 
has become increasingly defined in polar terms and 
its resolution appears to depend almost exclusively 
on the ability or inability of the United Nations
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11 In his article on “South West Africa Cases” : International Organiza
tion, Vo I. XXI, No. 1, Winter, 1967, p. 23.

majority to bring overwhelming m.htary power to
bear. Nothing short of such an eventuahty appears
to have any prospect of altering thc °
quality of South African control over South West

Africa."12
this respect, it is suggested that military measures

. . South Africa may be taken only as a last rcort. a
r he :ls suggestions specified in the present,tern of 
fe Chapter have been tried and found to he of no avatl.



CHAPTER VIH

QUESTION OF RESTORING CONFIDENCE IN 
THE INTERNATIONAL COURT OF JUSTICE

1. Crisis of confidence in the Court.

2. The Court upheld technicality rather than spirit of law.

3- Representation of the main forms of civilization and 
principal legal systems of the world in the Court.

1. Crisis of confidence in the Court

In 1960 when the cases were instituted by the Applicants 
in the Court, there were high hopes that the results of the pro
ceedings would demonstrate, particularly to the newly indepen
dent States, that international adjudication could be used as an 
effective means of pacific settlement of even the explosive prob
lems like that of South West Africa. However, these hopes 
were dashed to the ground as a result of the Judgment of the 
Court in 1966. This, according to Mr. Richard A. Falk, 
“generated widespread hostility to the International Court of 
Justice and indirectly seem to have damaged the cause of inter
national law in general. A negative attitude towards interna
tional legal order, especially on the part of the African and 
Asian states, may do permanent harm to the rule of law in 
world affairs if the first wave of dismay aroused by the decision 
is converted into a final assessment.”1 He also pointed out that 
amongst the criticisms of adjudication as a means of pacific 
settlement that are being made, are those relating to the “frus
tration and expense, the interminable delay, and the demoraliz
ing impact on disputants”, and that confidence in the Court 
has been undermined.

1 See his article on “South West Africa Cases” 
salion, Vol. XXI, No. 1, Winter, 1967, p. 1.
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In order to ascertain whether, and if yes, to what extent, 

the aforesaid attitude is objectively justified, an analysis of the 
circumstances surrounding the final outcome of the case, be

comes necessary.
2. The Court upheld technicality rather than spirit of law

In its 1966 Judgment the Court came to the conclusion 
that the Applicants had no legal right or interest in the subject- 

matter of their claims, which, according to it, related to t ie 

called “conduct” provisions of the Mandate. It did not choose 

to openly reverse the 1962 Judgment. “Therefore, the majority 
opinion relies upon highly technical and artificial reasoning to 

demonstrate that the 1962 Judgment does not preclude a pro

cedural’ dismissal in 1966. This way of proceeding is in line 

with the judicial conservatism of the majority. -

artificial reasoning adopted byThe highly technical and a
the majority in order to airive at the above conclusion, as also

the sharp divisions made between law and morals, and law and 
politics, while ignoring the main purpose of the sacred trust and 
the mechanism provided in the Mandate for achievement there
of, also point to the attitude of judicial conservatism on the 

part of the majority.

The majority in 1966 followed a positivist approach which 
was ridden with the concept of state sovereignty and firmly be
lieved in, and applied, the concepts of traditional Internationa 
law as evolved by the so-called “civilized nations.” This is
clearly reflected in their treatment of the issue such as (i) App i- 
cants’ legal right or interest in respect of the conduct o t e 
Mandate; (ii) distinction between the Court s jurisdiction an 
the Applicants’ standing before the Court, (iii) mechanism o 
judicial control of the sacred trust as provided in the Man ate,
(iv) lapse of the Mandate and the international supervision on

2 See his article on “South West Africa Cases" : International Organi
sation, Vol XXI, No. 1. Winter, 1967, p. 7.
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dissolution of the League; (v) Mandatory's international ac
countability under Article 6 of the Mandate; (vi) the concept 
of well-being and progress of the indigenous population; (vii) 
extent and scope, and the permissible manner of exercise, of 
discretion by the Mandatory; and (viii) avoiding to deal with the 
real issues of the case. Justice M. Hidayatullah of the Supreme 
Court of India points out : “All the time the main issue has 
been avoided, which is whether South Africa is going against 
the Mandate and its obligations, and whether the Applicants 
who had proved themselves to be other Members of the League 
could not ask for the interpretation and application of the 
Mandate by the Court in relation to the facts established ? Js 
it, therefore, surprising that there should be criticism all over 
the world ?’3

The problem, in relation to the future of adjudication by 
the International Court, is essentially that of representation on 
the Court of the Judges, inasmuch as in 1966 majority of the 
Judges stuck to the concepts of traditional international law, as 
evolved by the so-called “civilized nations”. Since, the Judges 
who believed in such concepts happened to be in majority in 
1966, the Judgment of the Court came to be what it is.

3. Representation of main forms of civilisation and principal
legal systems of the world in the Court

In its 1962 Judgment, the Court rejected the Respondent's 
preliminary objections to its jurisdiction by a narrow majority 
of 8—7. In 1966 the Court was equally divided on the ques
tion whether the Applicants had legal right or interest in the 
subject-matter of their claims, and the negative decision became 
possible only as a result of the casting note of the President of 
the Court, Sir Percy Spender, who was elected as President in 
the intervening period, and of the non-participation, in the 
second phase of the proceedings, by Judge Zafrulla Khan. It 
would not be wrong to reach the conclusion that the virtual

3 In his book on The South West Africa Case. p. 83.
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I. The Western Civilization

(a) Anglo-American legal system 

1966
1967

S r Gerald F.tmaunc (U.K., Sir Gerald Fiiznraurice 
Phrlrp C. Jessup (U.S.A.) Philip c
Sir Percy Spender (Australia) P {

(b) Continental legal system
Andre Gros (France) A , _

Andre Gros (Prance) 
Gaetano Morelli (Italy) », V ;
0 • . K y> Gaetano Morelli (Italv)Spiropoulous (Greece) otl, D . ^
Luis Padilla Nervo (Mexico) Luis Padilla Nelvo^ 

Bustamante (Peru) 0

If. Islamic Civilization and legal system

(U.K.)

(Mexico)

1966 1967
Zafrulla Khan (Pakistan) 7r,c- n viBaduwi Pasl,a ^.aT, tou,d\

Fouad Ammoun (Lebanon) 
III. African Civilization and legal system

1966 1967
Isaac Forster (Senegal) Isaac Forster (Senegal)

' Charles D. Onyeama (Nigeria)
A. Non-Islamic Asian legal system

(a) Sino-Japanese civilization 

1966
Wellington Koo (China)
K-* Tanaka (Japan)

None

1967
Wellington Koo (China)

K- Tanaka (Japan)

(b) South and South East Asian civilization 

1966
1967

Caesor Bengzon (Phillipines)
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V. Communistic civilization and legal system

1966 1967

M. M. Winiarski (Poland) 
Vladimir M. Koretsky 

(U.S.S.R.)

Manfred Lachs (Poland) 
Vladimir M. Koretsky 

(U.S.S.R.)

On examining the above picture, we find that in 1966 
whereas the continental legal system was over-represented in 
the Court, the African civilization and legal system was under
represented and the South and South-East Asian civilization 
was not represented at all. These discrepancies have been 
corrected to a great extent as far as the present composition of 
the Court is concerned. However, the continental legal system 
is still over-represented, whereas the African civilization and 
legal system and the African, Islamic, and South and South
East Asian civilizations and legal systems are not adequately 
represented. In this connection Mr. Richard A. Falk has 
observed : “Another proposal, bound to be made in the near
future, is to enlarge the number of judges on the Court to 
assure greater representation for the Afro-Asian group as the 
enlargement of the size of the Security Council has already 
done. The enactment of such a proposal would probably 
make the Court more receptive to litigation with political and 
moral overtones although it might also build an image of the 
Court as a rubber stamp of the General Assembly and thereby 
diminish its prestige as a judicial organ.”4 We certainly do 
not agree with the view that an enlargement of the number of 
judges would make the Court a rubber stamp of the General 
Assembly. It is hoped that an increase of the aforesaid nature 
would satisfy the standard of “representation of the main 
forms of civilizations and the principal legal systems” in a 
greater measure.

4 In his article on "South West Africa Case”; international Organisa
tion, Vol. XXI, No. 1, Winter. 1967, p. 19.



As regards the final outcome of the matter in case the 
dispute concerning South West Africa is once again brought 
before the Court, it may be observed that the Court, as cons
tituted at present (1967), is more likely to oppose the apartheid 
policy and favour the termination of the Mandate and assump
tion of administration by the United Nations, in view of the 
recent election of five new judges. These are Fouad Ammoun 
(Lebanon), Charles D. Onyeama (Nigeria), Caesor Bengzon 
(Philippines), Manfred Lachs (Poland), and Sture Petren 
(Sweden). These vacancies were caused by the retirement of 
Judges Sir Percy Spender, Spiropoulous, and Winiarski, all of 
whom voted with the majority in 1966, and death of Judge 
Badawi Pasha and the disablement of Judge Bustamante, both 
of whom, in 1966, appeared favourable to the Applicants. 
The election of the aforesaid five new judges is also expected 
to bring an end to the former attitude of judicial conservatism 
on the part of the majority of the judges in the Court.5



ARTICLE 22 OF THE COVENANT OF THE 
LEAGUE OF NATIONS

Article 22 reads as follows:

“(l) To those colonies and territories which as a conse
quence of the late War have ceased to be under the sover
eignty of the States which formerly governed them and which 
are inhabited by peoples not yet able to stand by themselves 
under the strenuous conditions of the modern world, there 
should be applied the principle that the well-being and 
development of such peoples form a sacred trust of civilization 
and that securities for the performance of this trust should be 
embodied in this Covenant. .

(2) The best method of giving practical effect to this 
principle is that the tutelage of such peoples should be entrus
ted to advanced nations who by reason of their resources, their 
experience or their geographical position can best undertake 
this responsibility, and who are willing to accept it, and that 
this tutelage should be exercised by them as Mandatories on 
behalf of the Leaaue.

(3) The character of the mandate must differ according to 
the stage of the development of the peoples, the geographical 
situation of the territory, its economic conditions and other similar 
circumstances.

(4) Certain communities formerly belonging to the 
Turkish Empire have reached a stage of development where their 
existence as independent nations can be provisionally recognised 
subject to the rendering of administrative advice and assistance 
by a Mandatory until such time as they are able to stand 
alone. The wishes of these communities must be a principal
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consideration in the selection of the Mandatory.

(5) Other peoples, especially those of Central Africa, are 
at such a stage that the Mandatory must be responsible for the 
administration of the territory under conditions which will 
guarantee freedom of conscience and religion, subject only to 
the maintenance of public order and morals, the prohibition of 
abuses such as the slave trade, the arms traffic and the liquor 
traffic, and the prevention of the establishment of fortifications 
or military and naval bases and of military training of the 
natives for other than police purposes and the defence of 
territory, and will also secure equal opportunities for the trade 
and commerce of other Members of the League.

(6) There are territories, such as South West Africa and 
certain of the South Pacific Islands, which, owing to the 
sparseness of their population, or their small size, or their 
remoteness from the centres of civilisation, or their geographi
cal contiguity to the territory of the Mandatory, and other 
circumstances, can be best administered under the laws of the 
Mandatory as integral portions of its territory subject to the 
safeguards above-mentioned in the interests of the indigenous 
population.

(7) In every case of mandate, the Mandatory shall 
render to the Council an annual report in reference to the 
territory committed to its charge.

(8) The degree of authority, control, or administration 
to be exercised by the Mandatory, shall, if not previously 
agreed upon by the Members of the League, be explicitly 
defined in each case by the Council.

(9) A permanent Commission shall be constituted to 
receive and examine the annual reports of the Mandatories 
and to advise the Council on all matters relating to the 
observance of the mandates.”

SOGUTHMWEST AFMCA OF
german 7sdecember 1920

The Council of the League of Nations:

* at** 1J9 ,^e“

Germany signed at Allied and Associated
renounced ^ ^ QVerseas possessions, including
Powers all her rig nutherein German South West Afnva, and

Whereas the Ptinapa,*»*! % ,enan. of
agreed that, in accordance'v.th At ^ Ma„dule should
the League of Nations) o t be exercised on hisbe conferred upon His Bntanntc Majesty to _ ,

behalf by the
, tu* Union of South Africa toGovernment *  ̂^ have proposed

din the fo,lowing ternts
that the 
and

■ ■ Mai es tv for and on behalf of the
Whereas His Britannic M J W. has agrced to

Government of the Union o ■ ^ said territory and has
accept the !" j'tehalfofthe League of Nations in
accordance with^the following provisions; and 

Whereas, by the afore-mentioned Article 
it is provided that thedegre of a not having been
tration to be exercised y f .u League, shall beprevious,y agreed upon by the Stii-ns
explicitly defined by the Council of the Leag
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Confirming the said Mandate, defines its terms as follows:

Article 1

The territory over which a Mandate is conferred upon 
His Britannic Majesty for and on behalf of the Government 
of the Union of South Africa (hereinafter called the 
Mandatory) comprises the territory which formerly 
constituted the German Protectorate of South West 
Africa.

Article 2

The Mandatory shall have full power of administra
tion and legislation over the territory subject to the 
present Mandate as an integral portion of the Union of 
South Africa, and may apply the laws of the Union of 
South Africa, to the territory, subject to such local 
modifications as circumstances may require.

The Mandatory shall promote to the utmost the 
material and moral well-being and the social progress 
of the inhabitants of the territory subject to the present 
Mandate.

Article 3

The Mandatory shall see that the slave trade is 
prohibited, and that no forced labour is permitted, except 
for essential public works and services, and then only for 
adequate remuneration.

The Mandatory shall also see that the traffic in arms 
and ammunition is controlled in accordance with 
principles analogous to those laid down in the Conven
tion relating to the Control of the Arms Traffic, signed 
on September 10th, 1919, or in any convention amending 
the same.

spirits and beverages to

otherwise
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dispute, if it cannot be settled by negotiation, shall be 
submitted to the Permanent Court of International Justice 
provided for by Article 14 of the Covenant of the League 
of Nations.

(Ill)
N general assembly resolution of

U. N. GENERA pEBRUARY y946

General Assembly passed a
February 1946 the

inter alia :Resolution which stated,

“With respect to Chapters 
ter, the General Assembly

s XU and XIII of the Char-

States
Welcomes the declarations, madefy mandate, of an 

admif ^ne^ilteTr^^iP agreements in respect of

Invites the Sta.es
under mandate to undertake pr implementa-
the other States directly provides for the
tion of Article 79 of t e ™ ^ of trusteeship for
conclusion of agreemen er t^e trusteeship system),
each territory to for approval,preferably
r"" second pat. of .Le firs, sees,on of

the General Assembly.



U.N. GENERAL ASSEMBLY RESOLUTION OF 
12 FEBRUARY 1946

Transfer of Certain Functions, Activities and Assets 
of the League of Nations.

(IV)

I

Functions and powers belonging to the League of 
Notions under international agreements.

Under various treaties and international conventions, 
agreements and other instruments, the League of Nations and 
its organs exercise, or may be requested to exercise, numerous 
functions or powers for the continuance of which, after the dis
solution of the League, it is, or may be, desirable that the United 
Nations should provide—

Certain Members of the United Nations, which are parties 
to some of these instruments and are Members of the League of 
Nations, have informed the General Assembly that, at the 
forthcoming session of the Assembly of the League, they intend 
to move a resolution whereby the Members of the League would, 
so far as this is necessary, assent and give effect to the steps 
contemplated below :

Therefore :

1. The General Assembly reserves the right to decide, 
after due examination, not to assume any particular function or 
power, and to determine which organ of the United Nations or 
which specialised agency brought into relationship with the 
United Nations should exercise each particular function or 
power assumed.
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(V)

declarations of representatives of 
mandatories at the final meeting

OF THE LEAGUE OF NATIONS

(1) By the representative of the
9th April, 1946):

The Mandates administered by the United Kingdom were 
originally those of Iraq, Palestine, Transjordan, Tanganyika, 
part of the Cameroons and part of Togoland. I wo of these 
territories have already become independent sovereign States, 
Iiaq in 1923, and Transjordan just the other day in 1946. As 
for Tanganyika and Togoland under their mandates, and the 
Cameroons under their mandate. His Majesty’s Goverment in 
the United Kingdom have already announced their intention of 
placing them under the trusteeship system of the United 
Nations, subject to negotiations on satisfactory terms of 
trusteeship.

The future of Palestine cannot be decided until the Anglo- 
American Committee of Enquiry have rendered their report, 
but until the three African territories have actually been placed 
under trusteeship and until fresh arrangements have been reach
ed in regard to Palestine—whatever those arrangements may be 
—it is the inten tion of His Majesty's Government in the United 
Kingdom to continue to administer these territories in accord
ance with the générai principles of the existing mandates.”

12) By the representative of South Africa 'on the 9th April, 
1946): \

Since the last League meeting, new circumstances have 
arisen obliging the mandatory Powers to take into review the
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(3) By the representative of Franee (on the 10th April, 1946):

of the mission entrusteTT^by^he *'T eXC°Ution
y lhe League of Nations. It

considers that it is in accordance with the spirit of the 
Charter that this mission should henceforth be carried out 
under the regime of trusteeship and it is ready to examine the 
terms of an agreement to define this regime in the case of 
Togoland and the Cameroons.”

14) By the representative of New Zealand (on the 10th April, 
1946) :

“New Zealand has always strongly supported the esta
blishment of the International Trusteeship System, and has 
already declared its willingness to place the mandated territory 
of Western Samoa under trusteeship...New Zealand does not 
consider that the dissolution of the League of Nations and, as 
a consequence, of the Permanent Mandates Commission will 
have the effect of diminishing her obligations to the inhabitants 
of Western Samoa, or of increasing her rights in the territory. 
Until the conclusion of our Trusteeship Agreement for Western 
Samoa, therefore, the territory will continue to be administered 
by New Zealand, in accordance with the terms of the Mandate, 
for the promotion of the well-being and advancement of the 
inhabitants.”

(5) By the representative of Belgium (on the llth April, 1946) :

“At the meeting of the General Assembly of the United 
Nations in London on January 20th last, she declared her 
intention of entering into negotiations with a view to placing 
the territory of Ruanda-Urundi under the new regime. In 
pursuance of this intention, the Belgian Government has 
prepared a draft agreement setting out the conditions under 
which it will administer the territory in question.

In the course of the same declaration of January 20th, 
We expressed our confidence that the Trusteeship Council 
would soon come to occupy in the United Nations Organisa
tion the important place which it deserves. We can only repeat 
that hope here and give an assurance that, pending its
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realisation, Belgium will remain fully alive to all the obligations 
devolving on members of the United Nations under Article 80 
of the Charter.”

(6) By the representative of Australia (on the 11th April 1946) :

“ The trusteeship system, strictly so called, will apply 
only to such territories as are voluntarily brought within its 
scope by individual trusteeship agreements.. .After the dissolu
tion of the League of Nations and the consequent liquidation 
of the Permanent Mandates Commission, it will be impossible 
to continue the mandates system in its entirety.

Notwithstanding this, the Government of Australia does 
not regard the dissolution of the League as lessening the 
obligations imposed upon it for the protection and advance
ment of the inhabitants of the mandated territories, which 
it regards as having still full force and effect. Accordingly, 
until the coming into force of appropriate trusteeship agree
ments under Chapter XII of the Charter, the Government of 
Australia will continue to administer the present mandated 
territories, in accordance with the provisions of the Mandates, 
for the protection and advancement of the inhabitants. In 
making plans for the dissolution of the League, the Assembly 
will very properly wish to be assured as to the future of the 
mandated territories, for the welfare of the peoples of which 
this League has been responsible. So far as the Australian 
territories are concerned, there is full assurance. In due course 
these territories will be brought under the trusteeship system 
of the United Nations; until then the ground is covered 
not only by the pledge which the Government of Australia 
has given to this Assembly today but also by the explicit 
international obligations laid down in Chapter XI of the 
Charter, to which I have referred. There will be no gap, no 
interregnum, to be provided for.”

(VI)

resolution of the assembly of 
the LEAGUE OF NATIONS OF APRIL 18, 1946

The Assembly :

Recalling that Article 22 of the Covenant applies to 
certain territories placed under mandate, the principle that the 
well-being and development of peoples not yet able to stand 
alone in the strenuous conditions of the modern world form a 
sacred trust of civilisation :

1. Expresses its satisfaction with the manner in 
which the organs of the League have performed the fun
ctions entrusted to them with respect to the mandates 
system and in particular pays tribute to the work accom
plished by the Mandates Commission;

2. Recalls the role of the League in assisting Iraq 
to progress from its status under an ‘A’ Mandate to a 
condition of complete independence, welcomes the termi
nation of the mandated status of Syria, the Lebanon and 
Transjordan, which have, since the last session of the 
Assembly, become independent members of the world 
community;

existence
Recognises that, on the termination of the League’s 
, its functions with respect to the mandated

territories will come to an end, but notes that Chapters 
XI, XII and XIII of the Charter of the United Nations 
embody principles corresponding to those declared in 
Article 22 of the Covenant of the League;



4. Takes noie of the expressed intentions of 
the members of the League now administering territories 
under mandate to continue to administer them for the 
well-being and development of the peoples concerned in 
accordance with the obligations contained in the respective 
mandates until other arrangements have been agreed 
between the United Nations and the respective mandatory 
powers
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(VII)

*The original Chinese draft read as follows:
The Assembly,
Considering that the Trusteeship Council has not yet been constituted 
and that all mandated territories under the League have not been trans
ferred into trusteeship territories; /
Considering that the League’s function of supervising mandated territo- ! 
ries should be transferred to the United Nations, in order to avoid a \ 
period of interregnum in the supervision of the mandatory regime in I 
these territories; j
Recommends that the mandatory powers as well as those administering 1 
ex-enemy mandated territories shall continue to submit annual reports to J 
the United Nations and to submit to inspection by the same until the 
Trusteeship Council shall have been constituted.

0 . nVKnRY OPINIONS AND ORDERS OF 
JUDGMinNternational court of justice

, International Status of South Wes. Africa.
Advisor, Opinron, 11 July 1^^ ^ pp m m

... Voting Procedure on ^

Petitions concerning the Terr y
(i) (Request for Advisory Opinion). Order of 14 December

1954. 1 C.J. Reports 1954, pp- HI to 114.

0» ***“» °Pi,'i0'1 tes. Reports 1955, PP- 67 to 1».

. Admissibility of Hearing b, the Committee on South Wes, 

Africa.

09 Advisory Opinion ££^ws6i pp. 23 to 71.

IV South West Africa Cases.
‘ (1) Utopia v. Union of South Africa). Order of 13

January 1961: 1-Cj. Reports 1961, PP-3 to 4

(ii) (Liberia v. Union of South Africa): Order of 13 

January 1961: I.C.J. Reports 1961, PP- 6 to



(iii) (Ethiopia v. Union of South Africa; Liberia v. Union 
of South Africa): Order of 20 May 1961:

I.C.J. Reports 1961, pp. 13 to 15.

(iv) (Ethiopia v. Union of South Africa; Liberia v. 
Union of South Africa): Order of 5 December 1961:

I.C.J. Reports 1961, pp. 61 to 62.

(v) (Ethiopia v. Union of South Africa ; Liberia v. Union 
of South Africa): Judgment of 21 Dec. 1962:

I.C.J. Reports 1962, pp. 319 to 662.

(vi) Order of 5th February 1963:
I.C.J. Reports 1963, pp. 6 to 8.

(vii) Order of 18th September 1962:
I.C.J. Reports 1963, pp. 12 to 13.

(viii) Order of 20th January 1964:
I.C.J. Reports 1964, pp. 3 to 4.

(ix) Order of 20th October 1964:
I.C.J. Reports 1964, pp. 171 to 172.
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IIN GENERAL ASSEMBLY RESOLUTION
2145 (XXI) OF 27 OCTOBER 1966

The General Assembly :
the inalienable right of the people of South 

West Africa to freedom and independence in accordance with 
ft' Charter of the United Nations General Assembly resolution 
surxviof 14 December 1960 and earlier Assembly resolu

tions the Mandated Territory of South Wes,

Africa,
Recalling the advisory opinion of the International Court 

of Justice of 11 July 1950^, which was accepted by the General 
Assembly in its resolution 449A (V) of 13 December 1950, and 
the advisory opinions of 7 June 1955- and 1 June 1956 as well 
as the judgment of 21 December, 1962/ which have established 
the fact that South Africa continues to have obligations under 
the Mandate which were entrusted to it on 17 December 1920 
and that the United Nations as the successor to the League of 
Nations has supervisory powers in respect ot South West

Africa,

1 International Status of South West Africa, Advisory Opinion: I. C. J. 
Reports, 1950, p. 128.

2 South West Africa-Voting Procedure, Advisory Opinion of June 7th,
1955: I. C. J. Reports 1955, p. 67.

3 Admissibility of Hearings of Petitioners by the Committee on South
West Africa, Advisory Opinion of the June 1st, 1956, I.C.J. epor s 
1956, p. 23.

4 South West Africa Cases (Ethiopia v. South Africa; Liberia v. South
Africa), Preliminary Objections, Judgment of 21 Decern er - 
I. C. J. Reports 1962, p. 319.

( VIII )
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Gravely concerned at the situation in the Mandated Terri

tory. which lias seriously deteriorated following the judgment of 
the International Court of Justice of 18 July, 1966,

Having studied the reports of the various committees 
which had been established to exercise the supervisory functions 
of the United Nations over the administration of the Mandated 
Territory of South West Africa,

Convinced that the administration of the Mandated 
territory by South Africa has been conducted in a manner 
contrary to the Mandate, the Charter of the United Nations and 
the Universal Declaration of Human Rights,

Reaffirming its resolution 2074 (XX) of 17 December 1965, 
in particular paragraph 4 thereof which condemned the policies 
of apartheid and racial discrimination practised by the Govern
ment of South Africa in South West Africa as constituting a 
crime against humanity,

Emphasizing that the problem of Southwest Africa is an 
issue falling within the terms of resolution 1514 (XV),

Considering that all the efforts of the United Nations to 
induce the Government of South Africa to fulfil its obligations 
in respect of the administration of the Mandated Territory and 
to ensure the well-being and security of the indigenous inhabi
tants have been of no avail.

Mindful of the obligations of the United Nations towards 
the people of South West Africa,

Noting with deep concern the explosive situation which 
exists in the southern region of Africa,
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should be administered, so as to enable the people of the 
Territory to exercise the right of self-determination and 
to achieve independence, and to report to the General 
Assembly at a special session as soon as possible and in 
any event not later than April, 1967;

7. Calls upon the Government of South Africa 
forthwith to refrain and desist from any action, consti
tutional, administrative, political or otherwise, which will 
in any manner whatsoever alter or tend to alter the present 
international status of South West Africa;

8. Calls the attention of the Security Council to the 
present resolution ;

9. Requests all States to extend their whole-hearted 
co-operation and to render assistance in the implementation 
of the present resolution;

10. Requests the Secretary-General to provide all 
assistance necessary to implement the present resolution 
and to enable the ad hoc Committee for South West 
Africa to perform its duties.

(IX)
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General Assembly resolutions 1514 (XV) and all other resolu
tions concerning South West Africa;

II

1. Decides to establish a United Nations Council for 
South West Africa (hereinafter referred to as the Council) com
prising eleven Member States to be elected during the present 
session and to entrust to it the following powers and functions, 
to be discharged in the Territory :
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(a) To administer South West Africa until independence 
with the maximum possible participation of the 
people of the Territory;

(b) To promulgate such laws, decrees and administrative 
regulations as are necessary for the administration 
of the Territory until a legislative assembly is estab
lished following elections conducted on the basis of 
universal adult suffrage;

(c) To take as an immediate task all the necessary 
measures, in consultation with the people of the 
Territory, for the establishment of a constituent ass 
embly to draw up a Constitution on the basis of 
which elections will be held for the establishment 
of a legislative assembly and a responsible 
government;

(d) To take all the necessary measures for the maintenance 
of law and order in the territory;

(e) To transfer all powers to the people of the Territory 
upon the declaration of independence;

2. Decides that in the exercise of its powers and in the 
discharge of its functions the Council shall be responsible to 
the General Assembly ;

3. Decides that the Council shall entrust such executive 
and administrative tasks as it deems necessary to a United

Nations Commissioner for South West Africa (hereinafter 
referred to as the Commissioner), who shall be appointed 
during the present session by the General Assembly on the 
nomination of the Secretary-General ;

4. Decides that in the performance of his tasks the 
Commissioner shall be responsible to the Council.

Ill

1. Decides that :

(a) The administration of South West Africa under the 
United Nations shall be financed from the revenues 
collected in the Territory;

(b) Expenses directly related to the operation of the 
Council and the office of the Commissioner—the 
travel and subsistence expenses of members of the 
Council, the remuneration of the Commissioner and 
his staff and the cost of ancillary facilities—shall be 
met from the regular budget of the United Nations;

2. Requests the specialized agencies and appropriate 
organs of the United Nations to render to South West Africa 
technical and financial assistance through a co-ordinated emer
gency programme to meet the exigencies of the situation.

IV

1. Decides that the Council shall be based in South West 
Africa;

2. Requests the Council to enter immediately into contact 
with the authorities of South Africa in order to lay down proce- 
duies, in accordance with General Assembly resolution 2145 
(XXI) and the present resolution, for the transfer of the admin
istration of the Territory with the least possible upheaval;

3. further requests the Council to proceed to South West 
Africa with a view to:



(a) Taking over the administration of the Territory;

(b) Ensuring the withdrawal of South African police and 
military forces;

(c) Ensuring the withdrawal of South African personnel 
and their replacement by personnel operating under 
the authority of the Council;

(d) Ensuring that in the utilization and recruitment of 
personnel preference be given to the indigenous 
people;

4. Calls upon the Government of South Africa to comply 
without delay with the terms of resolution 2145 (XXI) and the 
present resolution and to facilitate the transfer of the admini
stration of the Territory of South West Africa to the Council;

5. Requests the Security Council to take all appropriate 
measures to enable the United Nations Council for South West 
Africa to discharge the functions and responsibilities entrusted 
to it by the General Assembly;

6. Requests all States to extend their whole-hearted co
operation and to render assistance to the Council in implemen
tation of its task.
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Requests the Council to report to the General Assembly at 
intervals not exceeding three months on its administration of the 
Territory, and to submit a special report to the Assembly at its 
twenty-second session concerning the implementation of the 
present resolution.

VI

Decides that South West Africa shall become independent 
on a date to be fixed in accordance with the wishes of the

_____________ _ „nh ! of section U of the
On 13 June 1967, in pursuance of paragr P chile> Columbia,
above resolution, the General * stan> Turkey, U A.K-,
Guyana, India, Indonesia, f the \J.N. Council for °u
YuBDslavia and Zambia «the member ^ of paragraph 3
West Africa. On the same date, t P Assembly, on the
section II of the above resolution he Gen Constantin
nomination of the Secretary-General ( / ) Mations as Acting
A Stavropoulos, the Legal Counsel of the un



IV STATEMENTS MADE BY HON. MR. 
JUSTICE M. HID AYATULLAH*, 
''SPECIAL INVITEE AND THE 

DELEGATES AT THE 
NINTH SESSION

Mr. JUSTICE HIDAYATULLAH

Mr. Chairman and distinguished delegates, I feel greatly 
honoured and, il l may say so, overwhelmed, by the invitation 
which has been issued to me by your Consultative Committee 
to address you on tVe subject of ‘South West Africa Cases’. It 
is not that I have made a very detailed study of the subject 
because in my capacity as a Judge, I find very little spare time 
to make detailed studies of anything but the cases before me, 
but I have taken an interest which may be described as a little 
more than detailed in the subject of South West Africa and 
have therefore placed on paper certain thoughts which have 
been also placed with an amount of restraint due from a Judge 
who is sitting writing about Courts such as the International 
Court of Justice. In these cases, there has been a lot done 
about advancement of international law theory, but I have 
purposely not touched upon them because that is a matter which 
will be considered by scholars of greater merit than I can claim. 
I feel that addressing such a distinguished gathering and in the 
presence of so many experts on the subject, I should speak 
again with a certain amount of restraint and, if I may add, 
modesty, because it would be most unbecoming on my part if I 
ventured into theories or offered advice beyond what would be

Mr. Justice M. Hidayatullah, now Chief Justice of the Supreme Court 
of India, was invited to attend the Ninth Session and to assist in the 
deliberations of the Committee on the subject of South West Africa 
Cases, under Rule 7(5) of the Statutory Rules of the Committee.
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the function of a person who, so to speak, sets the field for the 
match. We have before us a problem which may be described 
as a problem of great magnitude.

I was surprised yesterday when your elected Chairman 
referred to South West Africa case as a half-dead issue. I hope 
he was only pulling my leg and did not mean it. I know that 
the South West Africa case requires all the legal acumen and 
political subtlety that man is capable of to solve, but I cannot 
describe it as even half-dead or fully-dead because I think if 
faith and energy and determination to do something have any 
meaning, the South West Africa case is not dead, but it is 
very much alive, and we are here to find the means how to 
attain independence for a section of humanity which under the 
circumstances today is finding it difficult to attain it. We know 
that most of the countries have had a colonial history, but they 
have been able to shake off the colonial yoke except certain 
old colonies of Portugal to which our Prime Minister referred 
yesterday and South West Africa which, though not a colony, 
started as a mandate but is about to become integrated into 
South Africa, if it has not already been de facto so integrated.

Now what is the question that arises about it and let us 
now get down to the problem. Before I do so, let me take 
you back a little into the history of South West Africa, which 
is as well known to you as to me. I need not therefore dwell 
upon it for any length of time. You know that South West 
Africa was formerly a part of the German Colonies. It was 
seized by Germany before Britain could seize it, and therefore 
it became a part of the German Colonies. After the First World 
War, Germany gave up South West Africa under Article 118 
of the Treaty of Versailles, and then it passed under the Man
date of South Africa on behalf of His Britannic Majesty. It 
is a curious thing that this mandate was created as a ‘C’ class 
mandate and not by any treaty or convention but by a reso
lution and therein lies the real difficulty of the problem, be
cause the resolution was not complete in itself. It only

A

men ioned certain things which the Mandatory was required to 
do til ‘C’ class ',Qtes were of that character, and this parti
cular mandate was to be administered by South Africa as an 
in/egral part of its own territories. There was no provision 
/ider which the responsibility of South Africa could be ques- 

/oned. Of course, the Mandates Commission was to look into 
/.he matter and there were to be the usual reports to that 
j Commission by South Africa on its own administration of the 
territory. There was, however, a trust created, namely, that 
South West Africa will be -administered in a way so as to reach 
independence or rather self-government in due course of 
time.

South Africa started on this venture and naturally took 
a great interest in the affairs of South West Africa. It, from 
the very beginning, started to integrate South West Africa in 
its own territories. Nominally, it was a mandate, but actually 
it was being administered as if it was a part of South 
Africa. When this went on and the investment of capital from 
South Africa took place, the interest of South Africa in South 
West Africa grew, and naturally, I do not say it is very wrong 
for anybody to think that way, the South Africans think in 
terms of their investments and what they have done in that 
territory. South Africans began to think ol South West Africa 
as a part of their own territory, but actually it never was a part 
of their territory. It was a mandate and as a mandate it was 
likely to be taken over by the comity of nations which had 
created the mandate. Now when the League of Nations died 
a natural death just before the beginning of the Second World 
War, South West Africa remained a mandated territory. When 
the Second World War ended and the trusteeship system came 
into existence, it was expected that South Africa would make 
South West Africa a part of the same scheme, but it did not. 
It was invited to do so, but declined. Thereafter, the question 
arose: What is to be done to this Mandate? And you 
aware that the United Nations General Assembly



372

Resolutions after Resolutions almost at every one of its sit
tings, reiterating the need for getting South West Africa into 
the trusteeship scheme and also bringing to the notice of the 
world that certain policies of apartheid which South Africa 
had been following in its own territories had also been exten
ded to South West Africa. Meanwhile, there grew a great deal 
of desire on the part of South West African people to attain 
independence as some of the colonies had been attaining inde
pendence. Simultaneously, there was the other question 
whether South Africa was not to report to the United Nations 
about its administration and whether the United Nations was 
entitled to receive petitions and complaints from South West 
Africa. I shall cut short the whole of the proceedings which 
took place in the United Nations so as to be able to reach the 
real point about which we are concerned. At the end of it all 
the question arose whether the mandate itself survived, and the 
first reference was made to the International Court of Justice 
to determine whether the Mandate itself continued, or not. 
That was the first reference which was made, and if I may 
tell you what was the point decided, you will see that the man
date was held to continue and there was succession of the 
United Nations in place of the League of Nations. This was 
the decision which the 1950 Advisory Opinion of the Interna
tional Court of Justice gave. South West Africa continues to 
be a territory under an international mandate. South Africa 
cannot by unilateral action alter this status. South Africa can 
alter this status of South West Africa with the consent of the 
United Nations, and the trusteeship system is available to South 
West Africa in the sense that it provides the means by which the 
territory may be brought under the system. Some of the deci
sions were unanimous, the others were not so, but it is to be 
noticed that Sir Arnold McNair, now Lord McNair, and Judge 
Read, when they gave their dissent also agreed that there would 
be a right of any member of the former League of Nations to bring 
an action and to get its interest recognised by having a suit or a 
contested action before the International Court of Justice. That 
is implicit in the decisions of all the Judges, including the two

I'

dissentient Judges, Sir Arnold McNair and Judge Read. It is 
on the basis of this that the United Nations was encouraged to 
bring two contested suits or actions at the instance of Ethiopia 
and Liberia, and these actions were filed with the consent of 
the other nations. These matters went before the International 
Court of Justice and it gave two judgments. The first was a 
preliminary judgment in 1960, and the other, was the second 
judgment by which the suits were thrown out in 1966. In 1960 
the problem had arisen as to whether there was jurisdiction in the 
Court to try these actions at all and at that time, by a majority 
of 8 to 7, it was held that the Court had jurisdiction. In 1966 
when on 18th July the Court rendered its second judgment, it 
was held that the two countries which had brought the action 
had no legal standing to bring these actions. This was because 
it was said that the provisions of the agreement did not permit 
any country to bring an action which had no legal interest of 
its own. There are two provisions in that agreement : one is 
the ordinary provision for creating a trust on behalf of humanity 
for proper administration, and the second is a special compro- 
misory clause in which it is said that the countries, signatories 
to the United Nations Charter will be entitled to send their 
missionaries and to compel their being looked after in South 
West Africa. It was said that these countries may have some 
claim under Article 7 but not under Article 2. The impasse 
therefore developed because the United Nations General 
Assembly or the Security Council have no legal standing either 
to bring a contentious action before the International Court of 
Justice, and if the Member States cannot bring a contentious 
action, it is obvious that there can be no judicial decision such 
as would compel the Security Council to take action. There
fore, according to the majority decision which was reached in 
1966 by the casting vote of the President, the position has now 
emerged that there can be no action either by the United Nations 
General Assembly or by any of the Members of the United 
Nations. That is where we are today so far as legal side of the 
matter is concerned. According to the majority judgment of the 
Court, the question is political and political action should be
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taken.

Now we come to the aspect of political action, and 
is where this Committee will be required to think, and tl 
quite deeply, what can be done. I have slurred over many 
the aspects so as to save time and not to bore you with 
details as transpired about which you must all be equally awa 
Now we have a Resolution by which the Mandate has been te 
minated. The Resolution of the General Assembly is tha 
South West Africa should be taken over directly under tht 
United Nations and a Committee first of 14, and now a Coun
cil of 11, has been appointed. The problem that is facing us 
today is how are these Resolutions to be implemented? We know 
that the United Nations has no Police Force of its own. It has 
no means of compelling obedience on the part of South Africa. 
In other words, South Africa can snap its fingers at the Reso
lutions of the United Nations as it is actually doing, and the 
question that arises is how are these committees which have 
been formed can take action. Now several alternatives occur 
to one’s mind. The first is that there can be a parallel Govern
ment set up. Now if a parallel Government is set up, it will 
obviously have to be on a foreign soil, in the sense, it will 
not be in South West Africa because that Government 
will have no entry into South West Africa so long a,«: 
South Africa keeps those people out. That is one aspect of 
the matter.

The next is whether there could be a kind of guerilla 
warfare between those of the South West Africans, who are 
expelled and who could be trained in arms, and the South 
African Government. That I would not think would be the 
function of this Commhtee to advise because any action which 
requires belligerency is something which the United Nations 
will not tolerate. Therefore, we may leave that out of account, 
although several of the South West African bodies are at the 
moment sending out guerillas into South West Africa for the 
purpose of terrorising the place, and there is also the Terrorism

Act passed by South Africa, applicable to South West Africa, 
under which I believe 37 persons are being tried, who had 
attempted to establish a parallel Government in a part of South 
West Africa. That probably will not be very useful because the 
power which these guerillas will have will certainly be unequal 
to the military might of South Africa, and you know the case 
of Stanleyville town and many other incidents in which South 
Africa has shown itself to be capable of ruthlessness which only 
a racial policy can generate.

The next is an approach to the Court again. Now here, 
the problem is very difficult one because if an approach to the 
International Court of Justice has to be made, a party has to be 
found, a party who has legal standing, who can bring an action, 
and here the old decision of the International Court of Justice 
will come in the way because no country has any right to 
enforce the Mandate Agreement according to the latest decision. 
That is to say, no one has any standing except to enforce 
Article 7 of the Agreement by which the right of missionaries is 
maintained. That is said to be the personal interest which a 
country can bring before the Court, but the conduct provisions 
cannot be brought before the Court at all. Equally, as I said 
before, the United Nations General Assembly has no legal 
standing either because in the Statute of the International 
Court of Justice, the United Nations General Assembly or the 
Security Council can ask for advisory opinion but cannot bring 
a contested action. So there again the door is shut to the 
Court.

The third method is to overhaul the entire machinery of 
the League of Nations and the Statute of the International 
Court of Justice. If it could be arranged that the decision of 
the International Court of Justice, even though an advisory 
opinion, must be binding upon the State against which it goes 
and if there be a compulsion that the Security Council can take 
action on the basis of the advisory opinion, then it is possible
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that the Security Council can be made to move in 
which cannot be done today even though you may c 
number of advisory opinions of the International 
Justice. This seems to be the only practical way in 
comity of nations can be made to move. That is tci say, the 
entire Assembly and the Security Council can be made to move 
in the matter after a decision of the Court. But this w^l req
uire an overhaul, as I said, of the entire Charter and the Statute 
of the Court.

The fourth method, as was suggested by one very eminen' 
Professor of Politics, is to send the missionaries themselves in 
large bodies to South West Africa and though they may have 
a dual character, that is to say, there may be something else in 
them which may not be liked by South Africa, and then when 
they are expelled or ill-treated, to have an action. That, I 
think, will only result in trying to solve the implications of 
Article 7 of the Mandate Agreement. It would not have any 
impact upon the taking over of South West Africa from South 
Africa and making it independent.
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Now today we are in a very curious position. We had 
a Committee of 14, which was the Ad Hoc Committee; and now 
there is a Council of 11, and they are supposed to find ways 
and means of making South West Africa independent. The 
Committee, when it met, had before it a suggestion from four 
of the Countries which underlines the real difficulty of the 
situation. Before the Committee the problem was raised as to 
how to find first the personnel for running the Government. 
Next, the difficulty was to find the finances, and there were 4 
matters: how to establish a Constituent Assembly; how to make 
laws applicable to this territory; how to maintain law and order 
on behalf of the new Government; and how ultimately to effect 
a transfer of the territory to an independent Government after 
everything is over. You see, we, therefore, are at the very 
start, faced with a problem, namely, that we have to work from 
outside; that everybody who takes an interest in South West

Africa has to work from outside; there is no means of entering 
into South West Africa with a power to establish a Govern
ment there. There is also the problem of finances; there is the 
problem of personnel, there is the problem of laws and a 
problem of setting up a Constituent Assembly for the South 
West Africa. In other words, there is the problem of establishing 
a parallel Government and making South West Africa look 
to that Government as the real Government. Now these are 
problems which are very difficult. We have fortunately members 
from the Committee of 11 who will be able to tell us how 
they will be able to effectuate all these ideas. To me it seems 
that they are very difficult indeed. Therefore, I do not 
pretend to offer any advice to such legal experts. But to my 
mind the only solution lies in the overhaul of the machinery 
of the United Nations. That is to say, the nations must make 
advisory opinions binding.

After all what did the first advisory opinion say? That 
the mandate continues, that the countries have got a personal 
interest, that is to say, a legal interest to bring their own 
grievances before the Court. Both these have been given a 
go-by by South Africa. It thinks that the mandate died with 
the League of Nations; that the authors of the mandate have 
ceased, the mandate itself has come to an end. For a time it 
subscribed to the view that the mandate existed, but now it 
docs not. And now the difficulty arises, and mark you, you 
will be faced with that difficulty and it is this, that the mandate 
itself has been terminated by the United Nations.

Now if one goes back to the agreement, one finds that 
the status of South West Africa can be altered only by South 
Africa in conjunction with the United Nations. There is no 
clause in it by which the United Nations can do it suo moto 
or unilaterally. But assuming that the mandate was created 
by the United Nations and has been rightly terminated by the 
United Nations, the question then arises is this : South Africa 
savs. there is no mandate; and the United Nations says there is
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no mandate. Therefore, either the territory falls into the lap 
of South Africa or the United Nations has to retrieve it and 
make it independent. The United Nations by its own action 
has reduced the mandate to nothing and South Africa is not 
legally there, and so the problem is how to get South Africa 
out of South West Africa. It is a question now really of war, 
one way or the other. But if action could be compelled from 
the Security Council, then sanctions could be imposed. Of 
course, sanctions have not been very successful in Rhodesia or 
elsewhere because of vested interests and even less so in South 
West Africa. At any rate, they could give a start. There 
could be an embargo, as has already been imposed by Britain 
and other countries could follow suit. One could isolate South 
Africa and South West Africa and that would be one way of 
making South Africa to toe the line of the United Nations. 
This can only be if an advisory opinion could be made the 
basis of action in the Security Council. At the present moment 
it cannot be so done. Therefore, an action being out of the 
question now because of the decision of the International Court 
of Justice and mere political approaches being very unfruitful, 
and the desire on the part of South Africa to overlook anything 
that the United Nations decides either by way of Resolution or 
in its Committees, the crux of the problem is that we have now 
to find a way out of this impasse which, to my mind very much 
exists and therefore requires all the ingenuity of man to undo. 
As your President said, that it is a half-dead issue, but if we 
allow it to go any further, it might really die out in the sense 
that after a time the big powers will acquiesce in South Africa’s 
action, and South West Africa may really become an integral 
part of the territory of South Africa. To keep the matter 
alive, we have to think on these lines. What are we to do 
in getting South West Africa out of the clutches of South 
Africa? I suggest fora start that you might consider whether 
it would be practicable and possible to amend the Statute of 
the International Court of Justice, making the advisory opinions 
binding upon the nations against which they go.

Next, it may be possible to create a body of men and set
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up a parallel government. That would be a very good start, 
because with parallel government it may be possible to bring 
the matter before the International Court of Justice in some 
or the other form—not on behalf of a party which has been 
held to have no legal standing, but on behalf of a party about 
which decision has not been given so far, because with a change 
in the composition of the International Court of Justice just 
as last time the previous decision was undone, the second 
decision might be undone by a fresh approach. So this is the 
second line of thought which occurs to me.
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The third, of course, is the direct method, namely, getting 
some country interested or a number of countries interested in 
seeing that South West Africa goes free. That would be really 
by force of arms and that would mean war, which I would not 
like to suggest. Legal methods, I see none at the moment. I 
can tell you quite frankly that the International Court of Justice 
cannot possibly now intercede in the matter in view of the 
past decision, unless you can say that the International Court 
of Justice does not consider itself bound by any 0r its previous 
decisions, which would be a very wrong thing for any Court 
to have as an ideal. It is true that the International Court of 
Justice has in many ways undone the earlier decisions and it is 
possible that it may put a gloss upon the decision of 1966 and 
carve out a new line of future action, but the party will have to 
be chosen which has legal standing. As I have said, the United 
Nations has no standing. Countiies have no standing. The 
new Government, a de facto Government, recognised "by the 
United Nations may have a standing. Then that would be
come a dispute of a type which may go before the International 
Court ol Justice. What the result would be, is on the knees of 
God. because being a Judge myself, I can say that no litigant 
can ever hope what the result would be because it depends upon 
the whims and the decision of the Judge.

So these are the problems which face us on this issue, and 
I do not wish to detain you much further
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half an hour of your time and I thank you once again for the 
honour you have done me in inviting me to this Conference. If 
there is any thing that I can do during the discussions, I shall 
certainly be able to give forthwith my views on the particular 
point which is being debated. Thank you very much.

GHANA

Mr. President, the Solicitor-General of Ghana had wanted 
to participate in this discussion. Unfortunately, he is indispos
ed and he has asked me to hold the brief for him.

The Delegation of Ghana agrees with the sentiments 
expressed by the learned Judge in his talk to us on this parti
cular subject. We consider that the judicial aspect of this 
matter has been disposed of. What remains now is the politi
cal action to be taken. As political action is being considered 
and taken by the proper organs of the United Nations, the 
Delegation of Ghana feels that the matter should always be got 
on the agenda of this Committee, so that the Committee can 
consider any legal aspects of any political action considered or 
taken. By this way, we feel, the matter will always remain 
fresh in our minds. The Delegation of Ghana is of the opinion 
that this Legal Consultative Committee will serve as the legal 
watch-dog of any political action contemplated by the United 
Nations. Thank you.

CEYLON

Mr. President, at the last session of the Committee held 
in Bangkok, when the distinguished Delegate of Ghana proposed 
the consideration of the Judgment of the International Court of 
Justice on South West Africa which had just then been deliver
ed, our delegation supported this proposal because this decision 
had occasioned deep sense of disquiet and dismay among 
Asian and African States. This feeling was shared, if I may say 
so, by a significant body of liberal opinion even in the 
western world. We are pleased to observe that the whole subject

has received careful consideration by the Secretariat of the Com
mittee and that some of the issues suggested by our Government 
too, have received due consideration. From the meagre infor
mation we had at the time of the recent decision of the majority, 
made available in August 1966, through a United Nations Press’ 
Release, our Delegation deplored the strong reliance placed by 
the Court on technicalities, when what was at stake were issues 
relating to the alleged violation of a sacred trust of civilisation 
We also deplored the fact that a purely fortuitous circumstance^ 
a change in the composition of the Bench, had led to a rever
sal of the majority decision previously given in 1962. We have 
now had the opportunity of a close study of the reasons for this 
decision, and we are now in a position to state unhesitantly that 
it is completely unfounded in law. Indeed, if I may say so, 
the degree of technicality which characterises the Judgment is 
only matched by the tenuous nature of the reasons behind the 
decision of the Court.

Mr. President, in the first place, we would like to assert 
emphatically that the Court having decided in 1962 about the 
African States, Ethiopia and Liberia, as having locus standi as 
required by Article 7 of the Mandate Agreement and having reje
cted the Respondent’s third preliminary objection, namely that 
there was no dispute in the sense of Article 7 because no material 
interests of the Applicants were involved, it lay outside the 
competence of the Court to dismiss the Applicants’ claim four 
years later in 1966 on the self-same ground that they lacked 
égal mterest or right in the subject-matter of the claim. Article 

60 of the Statute of the Court is clear on the point. The Judg
ment is final and without appeal. And under Article 59 of the 
Statute, it is binding between the parties in respect oftheparti- 
cu ar case. The Court has no power to revise its judgment 
except m terms of Article 61, and it is not pretended that the 
Court acted under this provision. The decision is, therefore, 
as we understand it, res judicata and that doctrine is well recog
nised in international law. We are unable to accept the alleged 
distinction between the questions of the Court’s jurisdiction
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in the case and the applicants' interest in the claim. 
Assuming that there is such a distinction, it is manifest that in 
1962 the Court determined the whole question of the admissi
bility of the claim, ruling adversely to the Respondent and not 
that of jurisdiction alone. By overruling itself in the same case, 
the Court has undermined one of the most secure foundations 
of international adjudication, or indeed of the whole interna
tional order. The Court having in 1962 rejected all of South 
Africa’s objections to its jurisdiction, the path was clear for the 
Court to proceed to examine the substantive merits of the case. 
And this it did between 1962 and 1966 in written and oral plead
ings of unprecedented volume and complexity. The judgment 
which the Court eventually handed down in July 1966 came as 
a great surprise to the waiting world, because it did not in fact 
provide any answers to the substantive issues raised by the 
parties. Instead, the Court declared by the President’s casting 
vote that it had first decided to deal with an antecedent question 
namely, that of the legal interest of the African States. The 
Court found that neuher of these States had the special interests. 
The Court thus declined to adjudicate, one way or the other, on 
the merits of the case.

arise as to why the parties were given no warning in 1962 that 
an antecedent question remained to be answered, and why the 
Court proceeded to assume wiihout full argument the propriety 
of its action in raising the point at this juncture. There is 
nothing in the Judgment which provides a satisfactory answer 
to either question. If the Court is really saying, Mr. President, 
that Ethiopia and Liberia can be adjudicated in 1962 to have 
legal standing to bring up a case, but not to be entitled to get 
an answer in 1966 because of lack of legal interest in the subject 
matter, then one is entitled to ask the Court: What claim could 
Ethiopia and Liberia have presented after they had been deemed 
entitled to proceed in 1962 in order to get an answer from the 
Court? To reply that the Court has now done by implication 
that a claim which rested on a special interest would have got an 
answer, is hardly satisfactory, for the Court knew, in 1962, that 
the applicant States were claiming no special or national interest 
in the mandate but only that legal interest inherent in all former 
members of the League. Moreover, in 1962, the Court had 
heard much argument on the point of whether a dispute 
sufficient to institute proceedings existed between the Applicants
and the Respondent, and the Court expressly stated as 
follows:

There are several closely related points here, Mr. President. 
The first is to ask whether in a case on the merits of a dispute 
the Court can base its judgment on the applicants’ legal stand
ing rather than on the rights and wrongs of their leg al arguments. 
In the present stage of international law, the competence of the 
International Court is only a limited one and a reluctant litigant, 
that is to say, the Respondent to a legal claim which the 
Applicant wishes to place before the Court for adjudication, 
may seek to show that the Court’s competence is inadequate in 
this particular regard. This is, of course, what happened and 
in the 1962 Judgment it was held that the Court had jurisdiction 
to proceed to adjudication of the merits. Ethiopia and Liberia, 
therefore, had every reason to hope or believe that all questions 
relating to the right to sustain a judgment had already been settled 
in 1962. Having regard to the 1966 Judgment disturbing questions

The members of the League were understood to 
have a legal right or interest in the observance by the 
mandatory of its obligations both towards the inhabi
tants of the mandated territory and towards the League of 
Nations and its members”.

It does remain baffling for the Court to assert that it was 
now dealing with a new point which had not been covered in 
1962 It seems impossible to disagree with the view expressed 
by the distinguished United States member of the Court, Justice 
Jessup, that the Court had 
1962.

in effect reversed its Judgment of

President, quite apart from the question of the finality 
of the Courts previous pronouncements on this matter, we
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think the Court was in serious error when it held that Appli
cants lacked the legal right or interest required under paragraph 
2 of Article 7 of the Mandate. We are of the view that the alleged 
distinction between the so-called conduct provisions and the 
special interest provisions is an artificial one. The essential and 
fundamental obligation of the Mandate is indivisible and each 
individual member of the League has in our view a legal ri Jit or 
interest in the due execution of the mandate. The sole purpose 
of this distinction appears to be to provide an escape for the 
mandatory from the controlling and supervisory jurisdiction 
of the Court, provided for in Article 7 of the Mandate. It 
is beyond our comprehension how the unambiguous language 
of paragraph 2 of Article 7 of the Mandate, which refers to the 
interpretation and application of the provisions of the 
Mandate, can be confined to disputes between member States 
and mandatory, arising out of the compromisory clause, Article 
5 of the Mandate alone. It is unthinkable that judicial super
vision of the so-called conduct provisions was excluded by the 
terms of the Mandate.

There is another question that requires mention. The 
ground upon which the Court gave its judgment, namely, lack 
of a legal interest by the applicants in the subject-matter of 
the claim, was not even advanced in the final submissions of 
the Respondent. The Court while conceding that South Africa s 
final submission asked simply for a rejection of those of the 
applicants’ both general and in detail, points out that the hnal 
submission did at least ask the Court to base its findings on 
statements of fact and law as set forth in its pleadings, and that 
South Africa had in the course of its pleadings denied that t e 
Applicants had any legal standing in the subject matter ot their 
claim. The Court then suggests that given the 1962 Judgment: 
“It clearly cannot have been intended merely as an argument 
against the applicability of the jurisdictional clause of the
Mandate”.

Thus, the Court, pointing to a legal argument made by 
South Africa at one stage, supposes that it relates to the merits

and not to the jurisdiction though several of South Africa’s 
arguments on the merits were in effect a mere repetition of 
its previous objections to the Court’s jurisdiction, presumably 
entered for the record and then relying on that argument rather 
than addressing itself with a clear and unambiguous argument 
on the substance of the dispute. Mr. President, we are also of 
the view that the whole approach of the Court to the nature 
of the interest to be established by the Applicant States was 
misconceived. The individualistic concept of interest appropriate 
for the termination of personal and proprietory rights, is W'holly 
inappropriate when the Court is concerned with problems 
stemming from a novel international institution of a sui generis 
character, conceived not in terms of partisan interests but as a 
sacred trust of civilisation, the common interest of mankind. 
Accordingly, we cannot accept the requisite legal right or 
interest in the subject-matter of the dispute.
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There is one other point to which I may usefully make a 
reference here. The Court has indicated in the 1966 Judgment, 
undoubtedly correctly, that it is entiried to select proprio motu 
the basis of its decision. That is to say, under Article 53 of the 
Statute of the International Court it is by implication not 
required to rely on arguments advanced by the litigants but can 
rely on what it finds the most telling and relevant legal grounds. 
This is, of course, a well-established legal principle. But with all 
due deference, its invocation does not really seem to answer all 
the points that arose upon the litigation. With any other legal 
principle, its nature and scope are subject to certain limitations. 
It seems relevant to ask whether when there has already been a 
judicial decision on preliminary questions, and when the Court 
has failed to avail itself of its right to declare that certain 
outstanding preliminary points shall be attached to the subsequent 
case on the merits, it is really open to the Court to rely after 
four years of litigation upon proprio motu principle to discover 
an outstanding antecedent question pertaining to the merits. 
Reliance on the proprio motu argument in the particular 
circumstances of the South West Africa Mandate seems to



national an WSÜ eStabHshCd Princip,C °f Inter
national Law : ,merest rei publient res judicatur non resendi.
Tte proprh m°tu principle is not a licence to ignore established 

gal concepts, nor to avoid issues upon which one has legal
the c 7 Pr°n0UnCC- R is a princiPle deigned to affirm 
the Court s superior understanding of the law to the other 
parties before it.

Mr. President, on the substantive matters in dispute we 
agree respectfully with the conclusions reached by the Secre
tariat on the policy of apartheid in South West Africa; the 
conferment of South African citizenship upon the inhabitants 
of the mandated territory and the refusal by the Respondent to 
submit annual reports and transmit petitions to the United 
Nations are violations of the mandate.

In our view, the supervision of the administration of the 
mandated territory in accordance with the terms of the Mandate 
has devolved on the General Assembly of the United Nations 
after the dissolution of the League of Nations. Article 7 of the
^ wAgJreement C°ntemplates the "^cation of the terms 
o the Mandate by the supervisory body and ‘modification’ in 

words of Judge Jessup: “Of course includes determination. 
We cannot agree with the contention that the power of the 
General Assembly is always confined to mere recommendation 
In our submission the power of the General Assembly to make 
decisions on questions in respect of which the Assembly has 
junsffiction is not only contemplated by the express provisions 
of the Charter itself but must necessarily flow from the fact of
"Tr: r affirm the legaIity 0f the termination 
of the Mandate by the United Nations General Assembly bv
its Resolution 2145 of the 27 October 1966. We refrain from
expressing any opinion on the other alternatives proposed for
the solution of this problem as we do not wish in any wav to
embarrass the work of the United Nations Council for South 
West Africa.

And in conclusion, Mr. President, our delegation wishes 
to state that the reconstitution of the Court, with due regard to 
the interest of the South and South-East Asian civilizations and 
African civilizations, is a matter of urgent necessity and will no 
doubt contribute to the restoration of the confidence of the 
Asian and African peoples in the International Court of Justice. 
I thank you, Mr. President.
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INDONESIA

Mr. President. The issue of South West Africa is conti
nuously receiving great attention in our country, and especially 
the decision of the International Court of Justice of 18 July 1966 
has left us with dismay. Having freed ourselves from colonialism 
not so long ago, we strongly support the right of all peoples 
to emancipation within the shortest possible time. The 
struggle against any form of colonialism is in line with the 
principles laid down in our State philosophy of the Panch Shila’ 
the ten Bandung principles agreed upon by Asian-African 
countries in 1955, and the de-colonisation Resolution of the 
United Nations General Assembly. Our delegation is of the 
opinion that South West Africa’s case is not purely a juridical 
one but in it the political aspects are predominant. Therefore, 
it is proper that the case be discussed in the United Nations 
General Assembly and not in the International Court of Justice. 
The juridical arguments must only serve to strengthen the 
political issues. The juridical findings of the case are the 
following:

1. The Mandate Agreement of 1920 has been violated 
by South Africa ;

2. The request of South Africa to annex South West 
Africa was refused by the League of Nations and then 
again by the General Assembly of the United Nations in 
1946;
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3. Lastly, the International Court has likewise done 
the same in its Advisory Opinions in 1950 1955 and

Sir, therefore, we support the course of action of the 
Draft Resolution No. A-1483 i.e., (a) that South Africa has 
failed in the exercise of its mandate; (b) to withdraw the mandate 
and place South West Africa under the authority of United
Nations; and (c) the formation of an United Nations Adminis
trative Authority.

For the moment, this is what T wish to say and we 
reserve any further comments, if necessary, later on.

INDIA

Mr. President, the question of South West Africa is fairly 
familiar to all other Governments, and last year at Bangkok 
at the Eighth Session of this Committee the distinguished 
delegate of Ghana had invited the attention of this 
Committee to the situation that had emerged as a result of the 
Judgment of the International Court of Justice on the two 
cases initiated by Liberia and Ethiopia. This Judgment was 
expected for a long time; it had taken the Court over six years 
in its deliberations, and when you have this element of ex
pectation and you don’t get what you expect, obviously there 
is disappointment, and that disappointment was very widespread 
and there was instantaneous reflection and comments on the 
justness or correctness of the conclusions arrived at by the 
International Court of Justice, so much so that it was considered 
to be not a legal judgment based on law but a political opinion 
as if based on considerations other than law. Now this reflection 
was not based so much only on the composition of the Court 
and their predilections but also on the views expressed in the 
Judgment itself by those who had held a different view than the 
one that was held by the majority.

In this particular case, Sir, the Judgment was actually seven
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by seven, and therefore it had to become a Judgment of the 
Court not only by majority but by the casting vote of the 
Chairman who therefore exercised two votes, and since the basic 
issues were understood and examined by the two sides in the 
Court itself and there was a substantive difference between the 
two sides, the learned Chief Justice went to the extent of 
including a long sort of oration within the Judgment as to what 
the rights of a dissenting part of a Court were in differing from 
the opinion expressed by the majority, majority being the result 
of the casting vote of the Chairman.

The issue of South West Africa, Sir, has been before the 
League of Nations and the United Nations ever since their 
inception. South West Africa’s history was very nicely elaborated 
and indicated by the distinguished visitor and special invitee, 
Mr. Justice Hidayatullah of our Supreme Court. We need 
not go into history. But the fact is that South Africa which was 
mandatory power for South West Africa for which the mandate 
had been given had never accepted the obligations in good 
faith, and had tried and made attempts to integrate South 
West Africa in 1933 or 1934 without success and later on 
repudiated all the obligations that had come to it as a result of 
the extinction of the League of Nations and the establishment 
of the United Nations on the specious plea that the mandate 
being an agreement and one other part being extinct, there was 
no obligation that flowed or that devolved on South Africa. 
There was politically even an attempt in view of the fact that a 
part of this is populated by persons of racial similarity, by those 
who constitute the minority gevernment in the Republic of 
South Africa, that South West Africa should even be divided, 
so that one part should be integrated with South Africa and the 
other could be continued as a trust territory or mandated 
territory. To all this there was an insistent opposition from the 
increasing area of the world community which was now be
coming independent, and therefore right from 1946 or 1947 
onwards there was emphasis throughout that why should the 
Union of South Africa be alone in not accepting the inter-



national obligations that had devolved on others as a result of 
the Mandates. And since South Africa continued with their 
obdurate behaviour and did not accept these obligations, references 
were made by the General Assembly to the International Court 
of Justice to invite their legal opinion as to the obligations 
which devolved on the Union of South Africa and also the 
corresponding obligations which United Nations would have in 
the matter. The opinion was very categorical in 1950 and 
indicated that South West Africa was a territory with reference 
to which the Union of South Africa had international legal 
obligations. It could not get out of it by its unilateral action. 
It was not, it is true, to enter into a trust agreement with the 
United Nations and nevertheless, it was not true that in the 
absence of such an agreement it was free to do what it 
liked with regard to its treatment pf the people of South 
West Africa. On that basis again resolutions were adopted 
but the Union of South Africa never co-operated. Again two 
more references w'ere made in 1955 and 1956 to find out as to 
whether the United Nations would be competent to receive 
reports and w'hether the Committee that they had established 
on South West Africa could hear petitions and the petitioners. 
In both cases again the International Court of Justice supported 
the viewpoint of the United Nations as against South Africa, 
with the result that it w'as clearly established that the international 
obligations continued. Notwithstanding this, the attitude of 
South Africa continued to be inconsistent, obdurate, cantan
kerous or whatever you may like to call it, so much so that the 
Special Committee even encouraged some of the members, who 
were originally members of the League of Nations at which time 
this concept of mandate and the competence of the Mandate’s 
Commission were established, to litigate the issue before the Inter
national Court of Justice in a contentious case so that if the 
International Court of Justice w'ould uphold the legal right in a 
contentious case, then the Security Council would have compet
ence through Article 94 of the United Nations Charter, and that 
would be the legal basis for the United Nations' active action in 
the matter. It was in this context that in I960 this reference was

made to the International Court of Justin, and it with a
créât sense of satisfaction that mspite ol all tin 8 ot J 

preliminary objections raised by the Union of South Africa, the 
International Court ruled by a majority of 8 to 7 that the Inter
national Court of Justice had junsd.ction to hear the c.
Then they proceeded to the merits, and after detailed consideia- 
Uon of tL issue for more than 3-4 years, in 1966 they came o 

this conclusion on their own basis which t tey justi e wi 
reference to Article 57 of the Statute of the International Court 
of Justice, to which the distinguished delegate from Ceylon 
invited our attention, and said that the Court might have had 
jurisdiction in 1962-but actually the parties had no legal interest 
to be protected by the International Court of Justice. This 
the view expressed by seven learned Judges of the Intei natioi. 
Court of Justice. The seven learned Judges on the other side 
expressed just the opposite view and the best judgment in t i 
matter I would 3ta, was given by Mr. Justice Jessup to w ic 
attention was again invited by the distinguished ddegate from 
Ceylon. Justice Jessup of U.S.A., Justice Padilla Nervo of 
Mexico and Justice Tanaka of Japan-these are the three Ju J. 
hats off to them—who said : No, there was a contradiction
between what we are doing. We have no competence to
reverse our own decision that the Court had taken 3 or 4 year 
a«o It is an exercise in futility that after determining he 
jurisdiction of the Court you had seen whether or not the parties 
who had approached the Court had legal interest and that Lea 
Interest could not be qualitatively different from the mteres 
that the Court has been asked to protect. Therefore there is a 
contradiction in terms. You have overruled 
which you have no competence to ov
seven Judges expressed an opinion that ,
been fully competent to proceed directly on the merits and
examine the question on the allegations made on 
produced and then come to a finding of the facts, that it was no
use after four years of elaborate proceedings, written and oral,
to come to the conclusion that the parties had approached the 
Court, although the Court had jurisdiction, there is no mteiest

a thing on 
rerrule. On that basis the 

the Court would have 
merits and 

the evidence



that the Court has to protect. In view of this, this decision 
shocked the conscience particularly of the States in Asia and 
Africa. And now the question is, if this is so, South Africa was 
obviously extremely very happy, that it would have washed out 
not only the judgment of 1962 but also three opinions of 1950, 
1955 and 1956. If this is the position, this is exactly what they 
wanted. In other words, the U. N. will not have competence 
now to proceed on that basis and then take action through the 
Security Council or otherwise. This was the situation that they 
wanted but this is a situation which obviously no one else could 
accept neither in law nor, of course, in the desirable moral and 
political aspects of the case. The United Nations, therefore, had 
to react and it reacted rather suddenly than had been visu’alised 
by this Committee, because at that time when this subject was 
introduced by the distinguished delegate of Ghana, the question 
that was examined was what to do next? At that time the ques
tion posed for the deliberation of this Committee was as to how 
the Committee would suggest further action by the U N Many 
things have happened since then. The United Nations acted much 
more quickly than was visualised. It terminated the Mandate 
by^Resohition No. 2145 adopted in 1966. Having terminated 
the Mandate the question arose as to what will be the status of 
South West Africa and what will be the obligations of the Union 
of South Afnca with reference to it and the obligations the 
U- N would have in respect of this. Again certain logical 
steps had to be taken and were taken. The Union of South 
Africa throughout history, to be consistent with its stand did not 
cooperate and considered this to be an illegal resolution 
without any legal force at all, and therefore refused to recognise 
he consequences of this, except to the extent to say that having 

terminated this, we are now free of any obligation that wf 
m.ght have had earlier, so that the further problem was as to
^ !° rrd fU?er' A mcre dec,arati°n of status is not 
enough. It has to be further recognised and implemented
so that South West Africa could be admitted among dre otheÎ 
free countries of Asia and Africa in the same manner as othei ■ , sauner as otherformer colonies and trust territories have already been admitted.

To facilitate the matter it was referred to the Special Session 
of the General Assembly held earlier this year. In that 
special session was adopted the Resolution 2248 by which was 
established a Council—a eleven-member Council—which will 
facilitate the attainment of independence by the territory of 
South West Africa in June 1968. Now since then the United 
Nations has attempted to strengthen that Council so (hat it 
will perform functions of a governmental nature. This body 
again has not been cooperated with, as was very much expected’ 
by the Republic of South Africa. If this is the position, how is 
this body to exercise functions which are to be functions of a 
governmental nature, such as the issue of passports, the dis
bursement of economic assistance and so forth. So step by step 
the United Nations has authorised the Council to function as if 
it is the embryo of the future Government of South West Africa. 
It is in this manner in which the present position stands, and 
the latest Ucision being that the United Nations General 
Assembly has called upon South Africa to cooperate with the 
resolution, and to see that the territory is granted independence 
by the date which was referred to in the earlier two resolutions 
adopted by the General Assembly, and at the same time it has 
strengthened the hands of the Council to take step by step govern
mental functions so that the deadline stipulated in the earlier 
resolutions by which the territory should attain independence is 
maintained. Now within this background we had thought that 
it would be up to this Committee to examine what has happened 
and then suggest what could be done within the legal framework 
to facilitate the attainment of independence by South West Africa 
by June 1968, in pursuance of the resolutions adopted by the 
General Assembly. Any measures that are suggested by this 
Committee, in particular, would have definitely the support of 
our delegation and of the Government of India. It is in that 
direction, we thought, we will certainly have further 
discussion, and we look forward to any formal proposals 
or any views that may be expressed in this regard by 
lh: distinguished delegates of other Member Stales. Thank
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you
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IRAQ

lr President; The question of South West Africa has 
not only been the concern of Asian and African nations but of 
all peace loving nations in the world. Since 1946 the United 
Nations has been dealing with this subject. Today we are 
more than ever concerned to see the people of South West 
Africa take their rightful place in the world community. Our 
concern and anxiety have even been increased in later years
since the Government of South Africa persists in pursuing the
policy of apartheid and forcing discriminatory measures 
incompatible with the dignity and livelihood of man. It is 
perhaps even more disappointing that a well respected 
international organ, such as the International Court of Justice 
should pronounce a Judgment on this issue which is neither in 
armony with our times nor does it coincide with the manda- 
ory rules. It is therefore not strange if such a Judgment should 

not appeal to world conscience, particularly bearing in mind 
hat this Judgment was influenced by political considerations 

Upon the declaration of the Judgment of the International 
Court of Justice, my Government issued a declaration, expres
sing its deep dissatisfaction and condemning I he Judgment since
it, in our view, does not establish the rule of law and does not 
give confidence for any State. If we are to refer to Article 22 
of the Covenant of the League of Nations and the decision of 
the United Nations, as embodied in General Assembly Resolu
tion of 12 February 1946, we see clearly the wrong committed 
against the people of South West Africa by the Judgment of the 
International Court of Justice. To us, Sir, authority in South 
West Africa belongs to the people. The Community of Nations 
has ruled through the resolutions of the General Assembly of 
the United Nations 2145 of 27 October 1966 and 2248 (S-V) of 
19 May 1967 and have called for the maximum participation of 
the people of the sa.d territory in the administration, and also 
to lay the ground for the transfer of administration to the United 
Nations Council for South West Africa. The findings of the Inter
national Court of Justice asembodkd in its Judgment of 1966
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do not coincide with the United Nations resolutions and the 
Covenant of the League of Nations. The said Judgment has 
paved the way for the Government of South Africa to continue 
with its discriminatory policies which are contrary to the basic 
: -inciples of human rights and the Charter of the United 
Nations. Such an attitude has hindered the application of the rule 

f the majority of nations. The General Assembly of the United 
( Nations has called for the independence of the territory on a 

date fixed in accordance with the wishes of the people and to 
attain independence by June 1968. The Government of South 
Africa has dismissed this resolution by simply calling it illegal. 
The International Court of Justice when taking up the case has 
in our view engaged itself with matters of formal nature and 
forgot the real issue which is of vital importance to the interna
tional community. The issue has raised inside the Court the ques
tion as to whether the nations which presented the case have 
the right to do so; the finding of the Court should have rested 
on the principle of causa judicata, since the case was accepted 
for examination. Instead, the Court went into formalities far 
away from the real issue. In our view, the matter rests within 
the jurisdiction of the Court. Mr. President, the Iraqi delegation 
strongly urges the Committee to follow up the case within the 
international sphere and the United Nations. Thank you. .

JAPAN

Mr. President and fellow delegates. My delegation appre
ciates highly the study prepared by the Secretariat which they 
think can constitute a solid basis for the Committee’s delibera
tion. The conclusions in Chapters II, III, IV, V and VI are gene
rally acceptable to my delegation; in regard to Chapter VII and 
VIII, almost totally so. I would like to elaborate. The Internatio
nal Court of Justice in 1962 had decided that the Applicants had 
legal right or interest in their claims as a ground for instituting 
proceedings against the Respondent as mandatory for South West 
Africa. The question of the Applicants’ interest in their claims 
was decided, as it should have been decided by the Court in 1962.
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The reason for the 1962 Judgment relating to legal righ tor inte
rest of the applicants served in 1966 as a ground for the Court’s 
decision to dismiss the claims of the Applicants, finding that 
Applicants could not be considered to have established any 
legal right or interest in the subject-matter of their claims. The 
Court closed its door to the Applicants by the same key with 
which it opened its door to them in 1962. We are disappointed, 
but the Court’s 1966 Judgment does in no way affect the Appli
cants. claims and assertion in the subject-matter of the case. It 
must further be pointed out that the 1950 Advisory Opinion of 
the Court and its 1962 Judgment remain intact and valid.

Thus, in the South West Africa case States are left without 
legal remedy against a clear breach of international obligation. 
In this case the United Nations General Assembly was and re
mains the real disputant with South Africa. Yet the United 
Nations can obtain only an Advisory Opinion, not a Judgment 
with respect to this legal issue. Here is one of many lacunae in 
the development of international law of today.

On 27th October, 1966, the General Assembly adopted a 
resolution terminating the South African mandate on South 
West Africa, and placing the territory under the direct responsi
bility of the United Nations. Thus, the United Nations General 
Assembly, as successor of the League of Nations, as supervisory 
organ of the League’s mandatories system, stepped in. Inter
national law, now or in the future, cannot be substituted for 
international politics. Now that the United Nations General 
Assembly, the highest organ of international politics, taking 
into full consideration the legal aspect of the problem, is moving 
forward towards the early realization of self-determination of 
the people in South-west Africa, the Asian-African nations 
should remain confident in the final success of the United 
Nations and act together in implementing the measures taken 
or may be taken by the United Nations General Assembly for 
the purpose.

In Chapter VII concerning “Ways and Means of solving 
the Dispute” two suggestions are presented, viz. (a) to seek the 
Court’s Advisory Opinion on the question of the legal 
validity of termination of the Mandate by the United 
Nations General Assembly, and (b) to institute by former 
members of the League a contentious proceeding before the 
Court against South Africa asking two declarations identical 
with those sought by Ethiopia and Liberia, and an order 
requiring the withdrawal of South Africa from the territory.

Point (a) is covered by the C art’s 1950 Advisory Opin
ion and point (b), it is feared that in view of the Court’s 1966 
judgment, it may be waste of time and money. At any rate, 
we are sceptical about these two suggestions.

The last question which our Committee should discuss 
is, as justly indicated by the Study, the problem of how to 
restore confidence in the International Court of Justice, because 
no world legislature exists, the International Court of Justice, 
unique organ of the sort which we have today, can and must 
contribué enormously to the development of international law. 
So long as Asian-African nations aspire for the world governed 
by rule of law, the Court should be maintained and strength
ened. Our confidence in the Court should at all costs be 
maintained and enhanced.

The Court’s Judgment of 1966 has certainly shaken the 
confidence of Asian-African nations. There is no doubt about 
that. Our confidence in the Court should be restored. But 
how? Generally speaking, the world confidence in the Court 
and the moral and legal prestige of the Court have been 
diminishing since World War II. The Court being the product 
of States, the causes of that phenomena should be found on 
both sides of Court and States. States have been in recent 
times notoriously reluctant to submit their controversies with 
other States to the Court. Their fears, in part, stem from their 
own blatant nationalism and, in part, from a genuine doubt



and concern about 15-man Court of 15 different nationalities 
which, without the guidance of a legislature or a fully accep
table legal code, may create a new law even as it presumably 
interpreted the existing law. Reciprocally, the Court also has 
been timid in exercising its jurisdiction over international 
litigation, being reluctant to awaken either national charges of 
political bias or accusations of usurping legislative powers. In 
the contentious cases before it, the Court has had strong tend
ency to stick to narrowly clarifying the law and had no bold
ness to mark its decision with judicial innovation to develop 
international law. This was manifest in the present case of 
South West Africa. Setting aside for the moment the problem 
on the side of States, and, with due regard to the 15-man Court 
of Justice—all of whom are men of wisdom and probity, a certain 
number of suggestions for rendering the Court more efficient, 
more sensitive to changes of life, circumstances and of commu
nity standards in which law functions and more worthy of 
confidence of nations, are presented. Chapter VIII of the Study 
treats them.

(A) Amendment of the Statute of the Court to allow the 
United Nations organs to be a party before the Court in certain 
contentious cases; (B) to increase the number of Judges and (C) 
the application of the Statute to realise more rational represen
tation of the main forms of civilization and of the principal 
legal systems of the world.

The study, after examining the changes in recent years in 
the personnel constituting the 15-man Court, points out that the 
situation has become a little more equitable for Asian-African 
nations in 1967 than it was in 1966. It is hoped that these 
suggestions will be studied carefully and objectively.

In concluding this statement, T would like to stress one 
thing, that is, the Asian-African nations should act in concert 
within the United Nations, and should command enough votes 
to influence the personnel construction of the Court so that it

suits better the requirements of the changing character of 
international community. Thank you.

PAKISTAN

I strongly subscribe to the view that the Judgment of 1966 
reversed the findings recorded at an earlier stage of the procee
dings in 1962, and this was impermissible under the Statute of 
the Court vide Article 38.1. (C), which says, that “when applying 
the law, the Court has to follow general principles of law 
recognised by civilised nations'’. Now the principle of res 
judicata is so general that it is applied everywhere without 
exception. It is well settled that any decision taken at an earlier 
stage of a proceeding is binding for all subsequent stages. The 
Court certainly overlooked its mandatory provisions in their own 
Statute and the Charter. And furthermore, the plea was not 
taken in writing on behalf of the Respondent, notwithstanding 
that the Court took notice of it and allowed it. This was also 
certainly impermissible under the provisions of the Statute requi
ring that the pleadings shall be in writing. It makes a distin
ction between oral and written pleadings and this was a matter 
covered by the written procedures.

After everything is said and done, the discussion is any
how at the moment of an exploratory nature and the question 
really is : what is it that we can do about ? Considering that 
the Mandate has been revoked by the United Nations, it is 
not possible to think of or to take any proceedings arising 
from the Mandate itself. It no more exists. The matter, 
therefore, lies within the framework of the United Nations 
Charter, and situated as the case is, there is no legal proceed
ing that can be taken within the framework of the Charter. 
All that could be done was that the United Nations may on an 
executive level take a decision and enforce it. This it did not 
do. We, as an important body of lawyers and jurists, can 
pass a resolution supporting the stand taken by the United



Nations and the measures that it proposes to take. That way 
we can express our mind and lend support to the measures 
taken by the United Nations.

The other question of practical importance is that we may 
convey or personally record our view in regard to the composi
tion of the Court in order to avoid recurrence of such cases. 
So, that is all, we as a legal body can do. The rest is the 
matter belonging to the political field, and constituted as we 
are, I am afraid, we cannot do anything about it. But before 
concluding, I must express may concurrence with the views and 
criticisms expressed by my learned friends from Ceylon, India, 
Japan, Iraq and other countries.

UNITED ARAB REPUBLIC

The decision of December 21, 1962, disposing of the 
preliminary objections presented in the proceedings brought by 
the two Powers against South Africa for violation of obliga
tions imposed upon South Africa by the Mandate, that the 
Court is competent to hear the dispute on the merits, was 
terminated 3i years later after extensive hearing on the merits 
involving 99 sessions devoted to oral evidence and the hearing of 
testimony of 14 witnesses, and the Court without expressing an 
opinion on the substantive question involved has, by its 
decision rendered on July 18, 1966, held that the two complain
ing Powers cannot be considered to have established any legal 
right or interest in the subject-matter of their claims and has 
accordingly rejected them.

I must point out that, in my capacity as a Judge, 1 have 
not the slightest idea of touching the judicial impartiality of the 
International Court, nehher the faith of the Justices who 
rendered the decision. It is true that in international affairs, 
law and politics are very closely interwoven, but the standing 
of the Judges working in such a high level of international

jurisdiction must denote complete non-submission to political 
pressure. We arc all aware that it is against judicial ethics to 
speculate as to what occurred behind closed doors, but I must 
confess that this decision has attracted more public interest 
than any other case that has come before the Court, and the 
reaction to it—outside of South Africa—has been largely hostile 
and has excited much comments from laymen no less than law
yers. I do not want to repeat what the other delegates have 
said while analysing this Judgment. But I would like to ask 
whether the preliminary verdict is compatible with the second or 
not. The Court, in its opinion, addressed itself not to the 
merits of the case but to two questions : the continued existence 
of the Mandate, and, secondly, the right or interest of the 
Applicants in the legal subject-matter of their claims. Approach
ing the question of legal interest, which the Court characterised 
always as a question of the merits of the dispute, the Court 
examined the various categories of Mandates and evolved a 
distinction between what it described as general conduct 
provisions and special interest provisions, and then reached a 
conclusion that the right of calling the mandatory to account 
did not accrue to the individual Member States.

As regards the proper solution of this problem, I think 
that the outcome of our discussion will lead us to a proper 
solution, and I support the suggestion brought out by the 
distinguished delegate of Pakistan that this question needs a vast 
campaign through international spheres and circles and specially 
in the U.N. General Assembly, which can probably give a solu
tion to this matter. Legally, in my opinion, I think, it would be 
hazardous to come again to the International Court of Justice. 
Thank you.

MR. JUSTICE HIDAYATULLAH

It appears to me that the problem now before the Com
mittee is to find out the ways and means in the matter of
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South West Africa. To give a start to your discussions at 
which I am only assisting, I broke up the subject into five head
ings. The first heading is : “The legal action open to the Mem
ber States of the United Nations” ; the second is : “Legal action 
possibly open to the Republic of South Africa” ; the third head
ing is : “Political action open to the Governments of Member- 
States” ; the fourth heading is : “Partition” ; and the fifth is : 
“Direct Action”. In addition, I have summarised the position 
as it exists today. In other words, what is being done in 
opposition to what may be done. With your permission, 
Mr. President, I will now run through each of these and explain 
what will happen if a particular kind of action is taken to 
resolve this deadlock.

I said that the first heading is : “Legal action open to the 
Member States of the United Nations”. Now, one of the actions 
open is, of course, an advisory opinion from the Court which 
can be obtained by the General Assembly or the Security 
Council. You know that under Article 34 of the Statute of 
the Court, only the States can be parties, and it is not open to 
the General Assembly or the Security Council to pose as con
testing party. So, the only legal action, which appears to me, 
is to ask for advisory opinion. There can be no contentious 
suit or action because of certain difficulties which I have sum
marised by showing that no party will be available. In any 
case, any party which wishes to go to the Court again will have 
to prove its legal standing and that legal standing by the 1966 
decision has been denied in respect of the Mandate Agreement 
to the Member States. Further, there is the difficulty that the 
Mandate itself has now come to an end, in the sense, that South 
Africa does not recognise that the Mandate subsists and the 
United Nations General Assembly by its resolution has put an 
end to it. So no action can really be based on the basis of the 
Mandate Agreement. And this, added to the fact that the 
General Assembly and the Security Council cannot go as parties 
before the Court and further that they can only ask for advisory 
opinion, is a stumbling block in the way of legal action. In any

case, I think the attitude of the States is that legal action now be 
replaced by political action.

Even if one were to go to the Court, what would be the 
subject on which the General Assembly or the Security Council 
may go? There are only two subjects which occur to me as 
possible. The first is apartheid compatible with Articles 55 and 
56 of the Charter. Now, even if an advisory opinion be asked 
on this subject, there will be considerable difficulty. The 
difficulty is : who will give a finding as to whether there is or is 
not any racial discrimination in Africa? We all know that there 
is, but then a judicial finding is needed. And if a judicial 
finding is asked from the Court, it may choose to follow the 
Eastern Cardia case, wherein as you will remember Finland 
under a Treaty was bound to vacate and the Court declined to 
give an opinion because it said it will be solving a political 
question through judicial means. If the Court follows the 
Eastern Cardia case, which took place in 1923, then you will not 
have a decision from the Court and the Court may decline to 
answer this question.

The next is the enforcement of the General Assembly 
Resolution 1514 of 1960 by which granting of independence to 
colonial peoples is resolved upon. Here, the difficulties are that 
this was a !C’ class Mandate to start with and it was being 
administered under the terms of the Agreement as an integral 
part of South Africa. But the more important difficulty is that 
there is already a virtual annexation of the territory by South 
Africa and it is this annexation which has to be undone. So, 
there is no question of opening up the subject of granting 
independence to these colonial people. Now, these are the legal 
actions possible on the side of the General Assembly or the 
Security Council, or the Member States of the United Nations.

What is the legal action open to South Africa? Now, you 
must remember that South Africa would be interested in delay
ing matters and it will try to gain time so as to wean away
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some of the countries from the bloc which is opposed to it, or 
at any rate, to weaken the antagonism to itself. And this it can 
do by bringing two actions before the Court. One would be in an 
indirect way through the assistance of its friends whether there 
could be a unilateral alteration of the status of South West 
Africa by the United Nations General Assembly. Here you 
will remember that the Mandate Agreement never provided for 
its termination. In fact, it is significantly silent about it. 
Similarly, Article 22 of the Covenant of the League of Nations 
did not provide for this matter and the Mandate Agreement 
itself showed that this status could only be altered by South 
Africa in consultation or with the concurrence of the League of 
Nations. In other words, the move was to come the other way, 
whereas the move has come in a very different and in an opposite 
way. So there might be some legal action possible on the side 
of South Africa. That would be merely in aid of delaying the 
matter rather than in seeking a decision for itself. The delay is 
helpful in two ways. If you remember what the Odengal Com
mission has suggested about the resettlement of the population 
in South West Africa, the gaining of time will be useful to South 
Africa because during that time it shall have settled the native 
population, because it is in common use, in areas which are less 
favourably situated, or less favourably endowed by nature. In 
this way it will be breaking it up into two parts or into more 
than two parts and keeping the better areas to itself, which it will 
hold against all force. This action, if legal action is at all 
taken by South Africa, will be in aid of delaying tactics 
so that it can settle itself very securely in whatever it holds.

Then comes the question of political action. Now political 
action, as I said at my last appearance before you, means first, 
the formation of a parallel Government. The difficulties here 
would be enormous. Who would finance that Government ? 
What would be its personnel ? Where would it be located ? 
How will it gain control of administration ? And how will it 
constitute or convene a Constituent Assembly, because no

Government, parallel Government, formed by an outside 
agency—can ever pretend to represent the peoples it seeks to 
govern, it must have the support of the people. Now this is 
the first of the political actions which might be taken.

The second political action is amendment of Article 96 of 
the Charter to make advisory opinions enforceable under 
Article 94 of the Charter. This, as I suggested last time, is the 
only suitable means of starting something new. Now here there 
are many difficulties. Several Powers, including the Powers 
which are opposed to South Africa, will shy at this change, be
cause no country would like an advisory opinion to be binding 
on itself, because today it is the case of South West Africa and 
to-morrow it may be the case arising out of some other quarter. 
Therefore many other countries will shy at this change. Then 
again the Court will be flooded with opinion cases, because 
political questions will be attempted to be solved judicially, 
instead of having a debate or negotiation or discussion. The 
easiest course would be to invite an advisory opinion from the 
Court aud hold it binding upon the losing party. And here 
again, as I said, the Court might very well decline to answer 
such advisory questions because of the Eastern Carelia case, 
There the Permanent Court did say that it would not answer a 
political question which should be decided politically.

Then comes the question of co-operation of all the parties 
required for making such an amendment. It is a drastic move 
and you cannot rely upon all the countries coming to your 
assistance in getting the article of the Charter altered. There 
is an alternative course and that is amending Article 34 of the 
Statute of the Court to make the General Assembly and/or the 
Security Council a party to a contentious proceeding. This 
appears to be more practical than the other one because the 
difficulty at the moment is that according to the 1966 decision, 
the States have no legal standing and less so now after the 
Mandate has come to an end. The only way in which the 
matter can ever go to the Court would be by having Article 34



South West Africa. It is supposed to create a Constituent 
Assembly, to maintain law and order, and to transfer territory 
on attainment of independence to people. It appears to me that 
the U.N. Council is, in a sense, a parallel Government, establish
ed by the United Nations in respect of which I suggested many 
difficulties. The U.N. Council itself may be nonplussed where 
to begin and how to begin ils work. You have, I think, mem
bers of that Council and they may be able to enlighten you 
further. On the other hand, there have been the Ovambo terro
rist operations and they attempted to liberate Anemdia in respect 
of which 37 of the leaders have been arrested and the fight is 
going on as to how to get them liberated. The United Nations 
has appointed a Commissioner, Mr. Constantin A. Stavro- 
poulos, an he will probably be able to report to the United 
Nations about the operations, which may begin.

Now I have, in this short talk to you, attempted to outline 
the various means that are open, the difficulties that attend 
them, and the possible repercussions that may take place. It 
is not for me to give you any advice. Therefore, I have pur
posely refrained from giving any except where I thought it was 
necessary to caution against any particular action. I do not 
think that I should take more of your time in this opening talk. 
We shall have occasion to get into discussion later and I only 
assure you that I hold the highest regard for the Afro-Asian 
Legal Consultative Committee and its distinguished delegates, 
and I thank them most heartily for the honour that they have 
done me in inviting me this morning again.

CEYLON

Mr. President, Mr. Justice Hidayatullah, distinguished 
leaders of delegations and learned colleagues. At this stage of 
our discussion on the question of South West Africa we just 
had the benefit of a considered talk by a distinguished profes
sional man, as Justice Hidayatullah. Mr. President, you have 
invited delegations to make any further remarks they wish to 
make on this question. I think at this stage we should limit
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ourselves in regard to the question : what are the prospects for 
the future ? We have, therefore, to reflect both upon the future 
of the International Court and the future of South West Africa. 
The dismay expressed, sometimes in terms of great vehemence, 
has not been limited to that of Africans. Criticism has also 
been widely voiced by white opponents of apartheid and by 
those who had hoped for a judicial role in the supervision of the 
Mandate. They have been joined in their criticism by those 
who denigrate the significance of international law and who see 
the Court’s Judgment as further proof of the irrelevance of 
international law in the contemporary world. Thus, both those 
whose reaction is dismay, and those whose reaction is cynical 
satisfaction, are united in their response to the Court’s Judgment. 
Mr. President, I do not suggest that the Court in giving its 
Judgment should have been guided by considerations of whether 
it would be “well received” or ‘‘badly received”. The Court 
must, of course, should give considerations solely to the law as 
it exists, but it is idle to think that there are not objective 
grounds for anxiety that the Court has not in fact done so, and 
that, as Judge Jessup put it in his dissenting opinion, it has 
given a judgment, “completely unfounded in law.”

Mr. President, it is, of course, not justifiable to disparage 
the Judgment of the Court by stressing the size of the majority. 
But one has to face the likely result that the developing nations 
will be less inclined than ever to use the Court, even if its com
position becomes less European. Complete antagonism to the 
International Court and to the employment of legal means to 
resolve disputes is likely to result. One is now required to pro
mote a system whereby years of legal arguments and expense will 
not necessarily lead to a pronouncement on the substantative 
issues. If a large number of Western observers see the Judgment 
as an attempt to dodge inconvenient questions, an even larger 
number of Africans and Asians must see it as a denial by white 
men of the use of the legal process to the coloured nations. 
The prospects of the use of the Court—the inadequate use of 
the Court has been a long standing problem, are thus exceed-
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ingly gloomy, and the work to be done in expanding those areas 
where international rules are already accepted and the hopes of 
building a universal legal order have received a severe set-back.

Mr. President, some significant alteration of the situation 
has arisen as a result of the revocation of the Mandate. Even 
the question of an advisory opinion from the Court, that Justice 
Hidayatullah dwelt upon, is not likely to receive much favour 
from the Africans and the other States now dissatisfied with the 
action of the Court. Just as much as political questions cannot 
in my submission be settled judicially, similarly I venture to 
submit that an essentially judicial question, which is what judi
cial supervision of the mandate involved, cannot, in wisdom, be 
decided politically.

Mr. President, and distinguished delegates, being but a 
judge, and in this body merely one other professional man, I 
shrink from intruding an opinion on the political action which 
unhappily now seems inevitable when judicial decision has 
proved abortive. Thank you.

GHANA

Mr. President, Mr. Justice Hidayatullah. I am sorry that 
I was not able to participate in the discussion on South West 
Africa when it last came up, but the alternate delegate from 
Ghana suggested that as it is a purely legal consultative com
mittee and as the United Nations have already taken action on 
this question, the best that this Committee can do is to keep the 
matter on the agenda and watch developments in the United 
Nations. It may very well be that at a future date a legal 
problem may arise which will need the opinion and advice of 
this Committee.
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the topic and make recommendations, where necessary. The 
question today is whether it is necessary for any recommend
ations to be made at this stage. The Ghana Delegation feels 
after having listened to the learned and lucid exposition of the 
subject by Mr. Justice Hidayatullah and the various alternatives 
that have been put to this Committee that at this present 
moment we do not think that it would be fair on us to press 
this Committee to take any action in the matter except to keep 
it on the agenda and discuss it at a later stage.

I must end by thanking Mr. Justice Hidayatullah for 
having spared the time to assist both this Committee and all the 
other countries in Africa by first coming to this Committee to 
address us and also by publishing a book in which he has ana
lysed the problem in exemplary lucidity and conscientiousness. 
Thank you.

INDONESIA

Mr. President and distinguished delegates : First of all, 
I would like to thank the distinguished Justice Hidayatullah 
for the lucid way in which he has put the case of South West 
Africa and the various ways in which it is possible to solve this 
problem in the future. I do not think that at present we have 
to decide to follow any of the suggestions he has mentioned. 
As a legal consultative committee of Afro-Asian countries, I 
highly appreciate the idea which has been proposed by Mr. 
President to keep this item on our agenda, and for the rest, I 
think, I have to agree completely with the courses expressed by 
our fellow Delegate of Ghana. Further, I do not think I have 
any other comments to make, and I thank you once again for 
the way this question of South West Africa has been tackled.
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This question was brought before this Committee by the 
Delegation from Ghana at the Conference at Bangkok and it 
was brought under Article 3 (c) of the Statute of this Committee 
which limited this Committee to discuss and exchange views on

INDIA

We would like to associate ourselves with the remarks 
made by the other distinguished Delegates regarding the deep



413

appreciation of the admirable analysis given by the distinguish
ed invitee, Mr. Justice Hidayatullah, as regards not only the 
history and background but also the possible courses of action 
that could be resorted to. But in view of the fact that this 
item was moved by the distinguished Delegate from Ghana at 
the Eighth Session, and that he has now suggested that this 
Committee should not take any action for the present, in view 
of the fact that action has already been taken in the matter by 
the United Nations, it would be more prudent to await develop
ments. The best course we could suggest or offer is that the 
various courses open will already be on record and we may, 
therefore, agree to the proposal of the distinguished Delegate 
from Ghana, and just keep it on the agenda next year, and 
meanwhile watch for developments in the United Nations.

IRAQ

Mr. President : The Iraqi Delegation associates itself 
with the other distinguished delegates in thanking Justice 
Hidayatullah for his remarks. My delegation has expressed its 
views on the issue in a previous statement. At the present time 
while we associate ourselves with the remarks that have been 
made this morning by the distinguished delegates before me, 
we cannot help but to find out at the present time that legal 
action is not possible at this stage since the decision of the 
Court is final. But since at the present stage only political 
course is open on the issue and in this regard United Nations 
has already taken a decision, we are also of the view that we 
should watch the developments. This does not mean that we 
should forget the issue on the legal level. We should keep the 
item on the agenda to be discussed again, as soon as we are 
able to find out the developments as they take shape politically, 
and as soon as the decision of the United Nations is known 
and the degree to which it is being carried out. Thank you.

JAPAN

Mr. President : I associate myself with other delegates in
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thanking Mr. Justice Hidayatullah for his presence and his clear 
statement on the matter. As you know, in my statement the 
other day, I stated not only the case of South West Africa, but 
also the Law of the United Nations General Assembly and as 
also the view of the International Court of Justice and there I 
explained exhaustively what we are contemplating at this 
moment. So I have, therefore, no further comment on the 
matter. We support whole heartedly the suggestion made by 
the Chair concerning the future course which our Committee 
should take on this matter.

PAKISTAN

I also associate myself in giving most warmly my thanks 
to Mr. Justice Hidayatullah for his address and for giving expres
sion to his very agreeable views on the pros and cons of the 
Judgment. On a previous occasion he made exhaustive com
ments in regard to the merits of the Judgment. So I do not 
think any further discussion is called for. At best, it would 
be an academic exercise. After having heard the learned dis
course of Mr. Justice Hidayatullah, the conclusion seems to be 
that no legal action is possible. That being so, there is nothing 
that we can do about it.

If any political action is possible, then that is a different 
problem. In these circumstances, the situation is one of help
lessness. I would agree with the proposal that the subject 
should remain on the agenda and we should keep a watch and 
see further developments. If at a later stage the situation 
develops and legal consideration is warranted, we shall further 
consider the matter and give expression to our views.

UNITED ARAB REPUBLIC

I have listened with great interest to the wise expose 
delivered by Mr. Justice Hidayatullah for which I associate 
myself with the other delegates in thanking him. But since the
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United Nations General Assembly is engaged on this 
matter, I believe that a talk of any solution should not be 
anticipated at this stage. So I uphold the suggestions made by 
the other fellow delegates to keep this matter pending for the 
coming session.
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I. INTRODUCTORY NOTE

The subject of “Relief against Double Taxation and 
Fiscal Evasion” was referred to this Committee by the Govern
ment of fndia under Article 3 (c) of the Committee’s Statutes 
for exchange of views and information between the participa
ting countries.

The Committee initially considered this subject at its 
Fourth Session held in Tokyo (1961) and appointed a Sub
Committee to examine in what manner the Committee should 
deal with the problem of avoidance of double taxation and 
fiscal evasion. At that Session, the Committee in accordance 
with the recommendations of the Sub-Committee, decided that 
the Governments of the participating countries be requested 
to forward to the Secretariat the texts, if any, of the agree
ments relating to avoidance of double taxation and fiscal evasion 
to which they are parties and the texts of the provisions of 
their national laws on this topic. The Committee also directed 
the Secretariat to draw up the Topics of Discussion and trans
mit the same to the Governments of the participating countries.

At the Sixth Session of the Committee held in Cairo 1964), 
the subject was further considered and a Sub-Committee was 
appointed to go into the question. The Sub-Committee after 
a preliminary exchange of views concluded that though bilateral 
taxation agreements provided a practical solution to the prob
lems which arose from economic intercourse of nations, it was 
desirable to have an exchange of views on the question of con
clusion of a multilateral convention. Since the views of some of 
the participating States were not before the Sub-Committee, the 
Committee, accepting the recommendations of the Sub-Commi
ttee, decided to postpone consideration of the subject to its 
next Session and directed the Secretariat to prepare a fuller



compilation of the rules, regulations and practices of the parti
cipating States and the agreements concluded by them.

At the Seventh Session of the Committee held in Bagh
dad (1965), the subject was again considered by a Sub-Commi
ttee. The Sub-Committee was somewhat handicapped in its 
work as all the material and information which it required was 
not available, but having regard to the importance of the 
subject to the developing countries of Asia and Africa, it was 
deemed proper to make a beginning by formulating certain 
broad principles on the subject. The Sub-Committee accor
dingly drew up a report containing its recommendations on these 
broad principles for consideration of the Committee. The 
Committee took note of the report and decided to give it 
consideration at its next Session.

At the Eighth Session held in Bangkok (1966), the subject 
was again considered by a Sub-Committee. The Sub-Commi
ttee prepared and presented a Report on the topics w'hich were 
not dealt with by the Sub-Committee appointed at the Seventh 
Session. The Committee took note of that Report and direc
ted that the same along with the Report of the Sub-Committee 
of the Seventh Session be placed before it for consideration at 
its Ninth Session.

II. STUDY PREPARED BY THE SECRETARIAT 
FOR ITS CONSIDERATION AT THE 

FOURTH SESSION

INTRODUCTION :

Double or multiple taxation on the same transaction 
arising out of exercise of powers of taxation by two or more 
States by reason of some “nexus” between the State and the 
taxable event is considered to be one of the important obstacles 
to the development of international trade and the free flow of 
international investment. Since the end of the Second World 
War more emphasis has been given on the desirability of freeing 
foreign trade and investment from avoidable encumbrances. The 
fresh emphasis placed in the United Nations Charter on econo
mic development lends added importance to all measures apt 
to stimulate the opening of new trade channels to and from 
underdeveloped countries and the direction of new investment 
capital into their economies.1 Since, international trade and 
investment operations are likely to be subjected to as many tax 
liabilities as the countries they cover, the problem of multiple 
taxation assumes practical urgency.

Accordingly, at the Ninth Session held in New Delhi in 
December 1967, the Committee considered both these Reports 
and the Delegations present at the Session expressed their views 
on the principles for avoidance of double or multiple taxation 
embodied in these two reports. The Committee then drew up 
and adopted its Final Report on the subject and decided to 
submit the same to the Government of India and the Govern
ments of other participating countries.

The problem of international multiple taxation extends to 
many tax categories, property taxes, estate taxes, excises'etc., but 
it is most urgently felt by foreign traders and investors in the field 
of income taxation. It is here that most of the studies and most 
of the remedial measures can be found, and it is to this problem 
that the following discussion will be limited.

The problem of double taxation arises when thejurisdic-

1 The basic provision incorporated in Article 55 of the U. N. Charter 
was buttressed by the unanimous adoption by the General Assembly 
of resolution 304 (IV) of 10 November, 1949, endorsing an expanded 
programme of technical assistance for economic development.
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tion of the tax autority of the country in which income arises 
overlaps the jurisdiction of the tax authority of the country 
where the taxpayer resides. This overlapping of jurisdiction 
occurs, when the same income becomes, at one and the same 
time, the taxable subject of two different taxing countries, one 
claiming tax as the country in which the income arises and the 
other as the country of residence of the tax payer. Some count
ries recognise that the country in which the tax payer is resident 
retains the paramount power to assess his whole income from 
whatever source derived whereas others feel that the jurisdiction 
of the country in which the income arises is exclusive and the 
country of residence should exempt such income from its tax. 
In fact “double taxation would never have arisen and the course 
of international investment would have flowed more freely and 
beneficially” if all countries had not stretched their claims to tax 
income created outside their jurisdiction.2 Moreover the 
policy of many States to tax incomes on the basis of “nexus” 
gives rise to many such cases of double or multiple taxation3.

Most writers on the subjet hold the view that the prob
lem calls for elaboration of a set of legal and economic rules 
which should guide Governments in determining the legitimate 
limits of their tax jurisdiction, by allocating to each the power 
to tax those activities and income categories to which under 
some basic principle it could lay special claim.

The 1923 report of the League of Nations stated : 
“The starting point of the modern theory must there
fore be the doctrine of economic allegiance... .The prob
lem consists in ascertaining where the true economic

2

3

See Appendix V—Report of the Commission on Taxation of International 
Chamber of Commerce (Feb. 1955).
Both India and Australia apply the theory of nexus in respect of their 
taxing power, i.e. if the income in question has any territorial connec
tion with the taxing state, it would be subject to tax in that State. See 
the decision of the Privy Council in the Case of Wallace Bros. Vs. 
Commr. of Income-Tax, 75 Indian Appeals, p. 86.

interests of the individual are found----The problem of the
ideal division of the tax is a little different from that of 
the actual remission of the tax.

“There may be a conflict between fiscal principle 
arrived at on purely theoretical grounds and the desirable 
financial or economic expedients, having regard to the 
state of the national budget in each country.”1
Such broad principles, however, can only offer effective 

guidance to governments which are in a position to implement 
their policies within the framework of their economic structure. 
The decision must always be guided by the frequently conflic
ting answers to two questions : which of the countries can 
better afford the loss of tax revenue resulting from a partial or 
a total renunciation of taxing power over the assets in questions, 
which of the countries has a greater stake in the preservation 
and promotion of the activity which is endangered by the 
imposition of multiple taxation.

In this respect, the traditional approach has been based 
exclusively on the second aspect of the problem. In his Memo
randum on Double Taxation to the Provisional Economic and 
Financial Committee of the League of Nations, Sir Basil B. 
Blakett stated :

“If relief from double taxation is given, it is probable 
that it will be afforded by the country of origin (of the 
income), for reasons of wider import than the mere 
amount of tax received. Encouragement of the investment 
of the marginal amount of foreign capital referred to 
above may be paramount for national purposes. The loss 
of the tax on the entire foreign going yield may be much 
more than off-set by the increased prosperity resulting 
from the additional capital secured from foreign sour
ces.”5

1 League of Nations doe. No. E.F.S. 73 F. 19, p. 8, 1923.
6 Memorandum on Double Taxation, League of Nations document No. 

E.F. 16 A/16, 1921, p. 41.
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This idea was also expressed in a paper by Gilpin and 
Wells on “International Double Taxation of Income,” which 
stated : “From an equitable standpoint, it would seem that the 
debtor nations, being the ones in need of capital, should be 
willing to make some concessions to obtain the needed funds.6

In practice, this view has been abandoned everywhere. The 
need of capital importing countries for expanded tax revenue is 
generally recognised. The major burden of financing the 
economic development of underdeveloped countries has been 
assumed by the capital exporting countries. In the tax field 
this implies that between countries at different levels of develop
ment, the elimination of multiple taxation will be effected 
through the renunciation of tax revenue on the part of the 
more highly developed capital exporting countries.7 The 
readiness of the capital exporting countries to assume a growing 
share of the resulting tax sacrifice has been manifested in uni
lateral income tax relief measures included in the national laws 
of these countries for the encouragement of foreign trade and 
investment.

Some of the capital importing countries do also provide 
unilateral relief in respect of taxes paid abroad on the same 
income. The purpose of such relief in the case of capital
importing countries is to give an inducement to local firms to 
open foreign branches in the fields like banking, insurance etc., 
and to facilitate the expansion of trade and commerce abroad.

Methods Of Relief From International Multiple Taxation

Relief from multiple taxation has today become the rule 
rather than the exception. Highly refined methods are used 
both in the mechanics by which tax jurisdiction is distributed 
among the countries concerned and in the instruments through

• The effects of Taxation on Foreign Trade and Investment; Chapter II, 
Fiscal Division ; Department of Economic Affairs, United Nations, 
(Publication No. 1950 XVI. I.)

7 Ibid..

which such distribution is put into effect. The latter are of 
two types : Unilateral Measures consisting of a relief either 
through a system of so-called credits against tax or through an 
exemption from tax on income from foreign sources under 
the taxing law and concerted action through International 
Agreements.

(1) Unilateral Relief : A summary of the tax law's relating 
to relief from double taxation of some of the important coun
tries of the world is given in the following paragraphs :
(a) Non-Member Countries :

The countries of the world may be divided into those 
which in principle subject overseas income of residents or 
domiciled companies and individuals to income-tax and those 
which do not. Twenty-four countries do not tax such in
come. These countries are : Aden, Argentina, Brazil, Costa 
Rica, Domican Republic, Equador, El Salvador, Gibralter, 
Guatemala, Haiti, Honduras, Lebanon, Luxembourg, Malaya, 
Morocco, Netherlands, Antilles, Nicaragua, Panama, Paraguay, 
Thailand, Union of South Africa (with a few exceptions), 
Uruguay, Venezuela, and Southern Rhodesia.

Tangier, Bermuda and the Bahamas have no income-tax 
at all.8

(i) Canada :
In Canada, certain types of companies having income 

derived almost wholly from abroad receive favourable treat
ment ; and dividends received by parent companies in Canada 
from subsidiaries abroad are exempt from tax. Tax paid in 
another country on income arising there is allowed as a credit 
against the Canadian tax on that income.

(ii) Australia :

In the case of Australia, income (other than dividends)

9

8 Taxation and Foreign Investment—National Council of Applied Econo
mic Reiearch—Delhi, 1958.
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derived by a person resident in Australia from sources out
side Australia is exempt from Australian tax, provided (1) the 
income is not exempt from income-tax in the country from 
which it is derived or (2) the tax payer pays a royalty or export 
duty in any country. Tax credits are given for foreign taxes 
on dividends derived from abroad : for an amount equal to the 
foreign tax where the dividend is paid wholly out of sources 
outside Australia ; for a proportion of the foreign tax in other 
cases. The credit may not exceed the Australian tax attributable 
to the income qualifying for relief.9

(iii) Denmark :

In Denmark the tax payer’s liability in respect of income 
derived from foreign sources is unlimited but there may be 
deferment of tax on income held in blocked currency. The 
tax on the total income of a company is reduced by the proportion 
which the income from a business enterprise abroad bears to 
total income.10 11

(iv) United Kingdom :

In 1957, the United Kingdom enacted legislation accor
ding to which a class of corporations called the “British Over
seas Trading Corporations” which are controlled and managed 
in Britain but operate abroad are exempted from income-tax 
and profits-tax on their overseas trading profits. When, 
however, such corporations pay dividends or make other 
distributions to share-holders out of those trading profits, those 
dividends are liable to United Kingdom income-tax, and if 
they are received by a United Kingdom company to profits- 
tax as well. Full tax credit relief is available to the United 
Kingdom resident in accordance with the 1953 legislation,n 
Under this legislation United Kingdom residents are in a

10

9 Royal Commission on the Taxation of Profits and Income—Final 
Report, June, 1955.

10 See Appendix V—Report of the Commission on Taxation.
11 Finance Act, 1953, Sec. 26.

position to credit taxes paid to any foreign country on income 
arising therein upto the full amount of their United Kingdom 
tax liability on this foreign income. Previously credit for 
taxes levied by a country with which the United Kingdom had 
no tax agreement was limited to one-half or if it were a Com
monwealth country-three quarters of that tax or of the corres
ponding United Kingdom tax, whichever was less.

(v) Netherlands :

Individuals resident in the Netherlands and companies 
incorporated or having their central management in the Nether
lands are liable to income tax on profits from abroad. A 
company which owns not less than 25 per cent of the paid-up 
share capital of another company is not liable to income-tax 
on dividends it receives from that company. This exemption 
applies to dividends from foreign companies if they are liable 
to income-tax abroad. The exemption also applies even where 
the shareholding is less than 25 per cent, if the revenue 
authorities decide that the holding is part of the normal exercise 
of the business, or that it serves the national interest. In 
granting unilateral relief the tax on total income is reduced by 
the tax which would be payable on an income equal to the 
amount derived from a foreign trade, employment etc.

(vi) New Zealand :

Income-tax in New Zealand is charged on income arising 
abroad with the exception that ; (1) income from a country 
within the British Commonwealth, which is liable to tax there, 
is exempt from New Zealand tax (This income is, however, 
taken into account in computing the rate of tax on other 
income) ; and (2) A company resident in New Zealand which 
carries on business exclusively in islands of the Pacific which 
are not British possessions is liable to income-tax only on that 
part of its income which is received in New Zealand. No 
relief for foreign taxes is available in this country other than 
by treaty.
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(vii) Switzerland :

Income-tax in Switzerland is not charged on income derived 
by an individual from a personal business abroad or on profits 
derived by a company from a permanent establishment abroad. 
The exempt income is, however, included in total income for 
the purpose of determining the rate of tax payable on other 
income. Dividends from foreign subsidiary companies are 
liable to tax. Persons resident in Switzerland are liable to 
income-tax on other income from abroad except income from 
real property. Relief from double taxation is granted by allow
ing foreign tax as a deduction from the income.

(viii) France :

In France income-tax is not charged on profits made by 
foreign branches of French undertakings, whether the profits 
are remitted to France or not, or on dividends received by 
companies from foreign subsidiaries. The proportional tax is, 
however, charged on dividends paid by French companies even 
if those dividends are paid out of profits earned abroad. But 
relief from proportional tax on such dividends is granted where 
the company carries on business on overseas territories forming 
part of the French Union : (1) If no tax on distribution of 
profits is levied in the overseas territory in question and more 
than 50 percent of the company’s profits originates there, the 
rate of proportional tax is halved. (2) If a tax on distribution 
of profits is levied in the overseas territory, double taxation is 
to be avoided by agreement between the two taxation authori
ties, who are to apportion the tax between them. Double taxa
tion relief is provided by allowing foreign tax as a deduction from 
the income.

(ix) Belgium :

Persons resident in Belgium are liable to income-tax on 
income arising abroad, but at less than the ordinary rates. The 
income-tax on business profits is charged on profits from
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abroad at only one-fifth of the ordinary rate, provided the 
profits are taxed abroad. The income-tax on investment income 
is charged on income from abroad at the reduced rate of 12 
per cent. The ordinary rate is 30 per cent on dividends and 18 
per cent on interest. But upon personal income the comple
mentary personal tax (comparable to personal super-tax) is 
charged on foreign income at the full rate.

(x) United States :
United States citizens (whether resident in the United 

States of America or not), resident aliens and United States 
corporations, are in general liable to income-tax on all income 
from abroad. Exemption applies to (1) income earned abroad 
by individuals w'ho are bona fide foreign residents or to income 
upto S 20,000 earned abroad by individuals who are abroad 
for 17 out of 18 months; (2) The tax rate on Western Hemis
phere Trade Corporations is 14 points lower than the normal 
rate. The tax credit for foreign income taxes allowed under 
domestic legislation since 1918, has been extended by successive 
enactments. Since 1951, a United States corporation may claim 
credit for foreign taxes paid not only by itself and its foreign sub
sidiaries but also by a foreign corporation in which it holds a 
participation of at least 10 per cent and by subsidiaries of such 
foreign corporations in which the latter holds at least 50 per cent 
control.12 The Internal Revenue Code of 1954 has further in
creased the maximum amount of foreign tax which can be credi
ted against the United States tax. According to this provision 
the taxes paid on the profits in one foreign company can now 
be credited against the full amount of United States tax allowable 
to such profits.™

(b) Member Countries :
(i) India :

India provides unilateral relief in respect of income accru-

12 Section 902, United States Internal Revenue Code.
13 Section 904 (9) United States Internal Revenue Code.



ing or arising outside the taxable territories.** Thus a 
resident of India who has income accruing or arising in any 
other country, on which he has paid that country’s as well as 
Indian income-tax is entitled to unilateral relief at the rate of 
the lower of the two taxes, provided that the income is not 
deemed to accrue or arise in India under the special provisions 
of the Indian Act. The elTect of this provision is that relief is 
now available on all foreign income, except such portion of 
this income as (i) is deemed to accrue in India and (ii) remit
tances out of such income earned in prior years where such 
income has not been taxed in those years on the accrual basis. 
Double taxation relief is provided by deducting foreign tax 
otherwise payable on the income. The credit is limited to the 
tax payer's average rate of Indian tax.
(ii) Pakistan :

Simliar relief is available in Pakistan under the Pakistan 
Income-Tax Act, 1922, according to which if a person proves 
that he has paid income-tax on the same income in Pakistan 
as well as in a foreign country with which there is no agree
ment for the avoidance of double taxation, he is entitled to 
relief of the tax equal to one-half of the amount of the tax 
naid by him in Pakistan on the doubly taxed income or one- 
half of the tax payable in the other country, whichever is less 
Like India which adopted» broad measure of unilateral relief 
from double taxation, Pakistan also adopted similar measure 
under Finance Act, 1954.» Foreign tax, under the laws of
Pakistan, is deductible from Pakistan tax otherwise payable on
the income. The “Credit” is limited to the iax-payer s average 
rate of Pakistan tax.

14

(iii) Japan :
Under the Income-Tax law of Japan, if a resident pays

Section49D of Indian Income-Tax Act, 1922 (XI of 1922)
Income-Tax Amendment Act of 1935, Section 24.

1 of 1954, Section 11, Sub-sec. 4. The Minister of

14
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16 Finance “budget‘s’peKh'''described Uds “expanded relief as an

inducement to Pakistan firms, especially in the banking and insurance 
fields to open foreign branches.

tax identical to the income-tax on the income derived from 
sources within another country, the amount of tax imposed by 
the law of such other country is credited against the income- 
tax computed under the Japanese law. The amount of credit 
is referred to as “the amount of credit for foreign tax."11.

(iv) Ceylon :

“Under the present law Ceylon taxes (a) all income arising 
in Ceylon irrespective of the country where the owner resides; 
and (b) all income arising to a resident of Ceylon whether from 
Ceylon or abroad.”17 18 Ceylon taxes foreign income (after deduc
tion of the foreign tax) like any other income except in the case 
of income arising in the Commonwealth countries. In the case 
of Commonwealth countries (except India and United Kingdom 
with whom Ceylon has double taxation agreements) Ceylon 
reduces its tax on income charged both in Ceylon and another 
Commonwealth country on reciprocal basis.1*

(v) Iraq :

Under the Income-Tax Law of Iraq, tax is charged (i) 
“on the income of the resident secured within or outside Iraq 
without consideration to the place of its receipt; (2) On the 
income of the non-resident accruing in Iraq even if he does not 
receive it within Iraq.”20 The Iraq law makes a distinction 
between income earned by a non-resident by trading in Iraq 
and by trading with Iraq. Iraqi tax is chargeable in the former 
case and not in the latter. However, under certain circums
tances, a non-resident is liable to Iraqi tax through a resident 
in respect of income derived through him from sources within 
Iraq.21 Foreign tax under Iraqi Income-Tax Law is allowed as a 
deduction from income.

17 Article 15 (8)—Income-Tax Law of Japan.
18 Taxation Commission Report, 1955.
19 Ibid.
20 Art. 5 (1) and (2) Law No. 95 of 1959 on Income-Tax.
21 Art. 21, Ibid.



16

No tax is charged on income produced outside of Iraq 
from (i) “non-Iraqi pensioner resident outside Iraq in relation 
to pension, salaries due to him for services rendered in Iraq” 
and (ii) “non-Iraqi resident whatever his period of residence in 
Iraq, may be if he was employed by a juristic person in Iraq 
or was a specialist and employed in an industrial project 
which enjoys the rights of exemption in accordance with the 
encouragement of Industrial Projects Law.”23

(vi) U. A. R., Burma and Indonesia :

Under the tax laws of U. A. R., Burma and Indonesia, 
foreign taxes are allowed as a deduction from income. In the 
case of Indonesia, however, companies are exempt from tax on 
income from a business enterprise or real property abroad.33

EFFECTIVENESS OF UNILATERAL RELIEF

The provision of unilateral relief in the domestic tax laws 
of important capital-exporting countries like U. S. A. and
U. K. gives effective relief from international double taxation 
arising out of international investments. In fact the existence 
of unilateral tax credit legislation in the major capital exporting 
countries of the world appears to be one of the reasons for the 
underdeveloped countries ‘‘remaining outside the network of 
international tax agreements.”34 But inspite of all that, unilate
ral relief could not afford complete relief from double taxation 
because beingu nilateral in character it could deal with the 
problem of pouble taxation only in a general fashion. The 
unilateral legislation could not also provide for the “broad 
variations in legal concepts of many countries (such as “resi
dence, domicile”, “Source of income”) and pefinitions of 
taxes which are to be considered analogous and, therefore,

22 Art. 1 (13-d and e) and Art. 5(4). Ibid.
23 Report of the Commission on Taxation of International Chamber of

Commerce. (See Appendix V)
24 United Nations., International Tax Agreements—Vol. II (New York;

1951)

credited against each other.”3* Thus, for instance, the tax 
cred.t systems of the United Kingdom and the United States 
of Amcnca give credit for overseas taxes against home income- 
tax liability only when the laws and policies of the home 
country, as to the source of income, indicated that the income 
in question arises in the overseas country whose income-tax 
as been paid. The United Kingdom will not allow credit 

say for Indian income-tax against company income which the 
mted Kingdom considers to arise in the United Kingdom and

the U f T CT'dCrS 35 “deemS t0 arise in India,» Similarly, 
the U. S. A. will not allow credit for Indian income-tax against
company income of a U. S. company which India considers to 
be subject to its taxes but which the U. S. A., under its own 
rules, considers to arise, for example, in Ceylon.

In view of the limited applicability of unilateral legis
lation there is an obvious logic of solving the fundamentally 
reciprocal problem of double taxation through bilateral trea
ties. - The Economic and Social Council of the United Nations 
a so called on Member Governments in its resolution to con
clude bilateral agreements which were specially suited “for 
assuring concrete co-ordination among the diverse national tax 
systems expressed in the complex and detailed tax legislation 
and regulations of the various countries of the world ”« As 
the revenue needs of underdeveloped countries increasebroad 
new tax measures are likely to be adopted in such countries 
The unilateral tax relief, limited to a narrowly defined income- 

tax, may well fail of its purpose.”28
(2) International Agreements ;
PRINCIPLES OF ALLOCATION OF TAX JURISDICTION 
(a) General Practice :
____ Tf!lWlateral aments concluded by various countries
25 United Nations. Internationa] Tax Agreements, Vol II (New York ■
26 Ibid. '

27 SiS?“ nx> °f “ Mr 'W, by Fma,
28 UmtedN,„onS. I»,OT„|on„ Tax Agreements, Vol. I, (N„Yo,k
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of the world do not use any uniform method of giving relief 
from double taxation. Some agreements follow the principle 
of exclusive allocation of taxing power to one of the contrac
ting States on the basis of source, residence etc.; some use a 
combination of different methods, viz. exemption, reduction 
and tax credit, and some provide for the specific allocation of 
sources of income between the two countries, each country 
taxing the income arising from the sources allocated to it, either 
wholly or partly.

(b) Countries of Continent of Europe :

of source.31 In several agreements, this double taxation is 
mitigated either by a limitation on the rate of the tax that may 
be levied at source, or by a flat rate reduction of the tax levied 
by the country of domicile,32 or by the allowance of 
a deduction by the same country of taxes paid abroad.33 On 
the basis of the same principle of economic allegiance, general 
power to levy personal income-tax is usually reserved to the 
tax-payer’s country of residence. All categories of income and 
property, not specifically allocated in such agreements to either 
of the countries, are assigned by a residuary clause to the tax
payer’s home country.34

In their tax agreements with respect to income and pro
perty taxes, the countries of the Continent of Europe use the 
system of allocation under which the exclusive taxing power 
over each type of asset and income is allocated to one of the 
contracting States in conformity with certain tax criteria such 
as residence, domicile, source or situs based on the notion of 
economic allegiance.

Thus as a rule, commercial and industrial enterprises and 
income derived from them are taxable where such business is 
carried on (usually only if carried on through permanent 
establishment),29 income from sea and air navigation at the 
seat of the enterprise (often only if the ships or airliners are 
registered in the same country)30 income from movable property 
and the income therefrom in the country where the property is 
located, earned income (often income from profession) where 
the income carrying activity is exercised. As indicated, the rule 
of exclusive allocation of taxing power does not apply in the 
case of taxation of income from movable capital. Here the 
country of origin frequently retains the right to tax the income 
in accordance with its legislation concurrently with the country

29 Sweden-Switzerland, 16, 10. 1948 Articles 3 &4(1); France-Netherlands, 
30, 12, 1949, Article IV (1).

30 Sweden-Switzerland. 16. 10. 1948. Article 4(5); Denmark-Norway,
22-11-1957 Article 8 (1).

In addition, the general clause in many of these agree
ments provides that the country of residence may include in 
its personal income and property tax base even those items 
which are reserved to the taxing power of the other country, 
for the sole purpose, however, of applying to the items under 
its own tax jurisdiction the higher tax rate which would be 
appropriate to the tax-payer’s total income (and property) 
both foreign and domestic.35 This provision serves to give effect 
to progressive tax rates in the case of tax-payers whose assets 
and income are distributed among several countries. A typical 
clause of this type is that contained in Article 9 of the Agree
ment between Norway and Sweden of 21 June 1947 :

“The State in which the tax-payer is deemed to be 
domiciled is entitled, when assessing the tax, to apply the 
scale of taxation that would have been applicable if the 
income and capital which, under this convention, are tax-

31 France-Netherlands, 30. 12. 1949. Articles VIII and IX.
32 Canada-Nethcrlands, 2. 4. 1957. Articles VII to IX.
33 Sweden-Switzerland, 16. 10. 1948, Article 9 (by way of reimbursement)
34 Sweden-Switzerland, 16. 10 1948, Article 2 (1); Finland-Sweden, 21. 

12. 1949 Article 3 (1).
35 Canada-Netherlands. 12 . 4. 1957, Art. XVIII.
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able only in the other State, had also been taxable in the 
former State.”36 37 38

Many of these agreements contain provisions for the 
prevention of fiscal evasion under which the contracting govern
ments lend each other administrative assistance in the assess
ment of taxes through the exchange of information and (with 
the exception chiefly of the United Kingdom agreements) in 
the collection of taxes through aid in the enforcement of tax 
claims.37

The primacy of the country of the tax-payer’s domicile, 
however, has not found universal acceptance.38 Capital impor
ting countries, especially in Latin America, have shown a 
preference for giving primary taxing power to the country of 
the source of the income. Their position was incorporated in 
Article IX of the 1943 Mexico draft of the League of Nations 
Model Tax Conventions which provides for taxation of dividends 
in the country where the income producing capital is invested.39 
In pursuance of this principle most countries of Latin America 
tax most types of income of their residents only to the extent 
to which it arises from sources within the country.40

36 See also Hungary-Sweden Art. 13, France-Sweden Art. 13, 
Denrnark-Germany, Art. 15, Denmark-Iceland, Art. 4, DenMarx 
Norway, Art. 8, Norway-Sweden, Art. 9, France-Sevre, Art. 37, 
‘‘United Nations 1948 XVI. 2. The volume contains a cumulative 
index including all agreements published in the League of Nations 
Collection of International Agreements (6 vols.)

37 New Zealand-Sweden, 16.4.1956 Article XX. Canada-Netherlands, 
12.4.1957, Article XIX.

38 Ke-Chin Wang: “International Double Taxation of Income: Relief 
through International Agreements 1921-44.” in Harvard Law Review 
Vol. 59, 1945, pp. 73.

39 Art. VIII of the London Model provides for taxation in the country 
where the distributing corporation has its seat, i.e., frequently the 
capital exporting country. See London and Mexico Model Tax Con
ventions. League of Nations publication No. C.88. M.88. 1946. II. A ; 
November 1948.

40 See, e.g., Ecuador, United Nations, doc. E/CN. 8/46/Add.l, p. 6,
Argentina, Art. 1 of the Income Tax Law No. 11, 682 of Dec. 1946)
Venezuela, Art. 1 of the Law on Income Tax of 1 November 1949.

It may, however, be stated that despite its apparent 
clarity and simplicity the “allocation system” allowed by the 
countries of Continent of Europe creates many complex ques
tions of application. One of the most difficult problems relates 
to the taxation of income from business activities carried on 
in more than one country.41 * The principle of taxation of 
business income at the place where it is carried on, requires a 
splitting up of the international operations of one enterprise 
in accordance with criteria designed to allocate to each country 
that portion of the total profits which can be related more 
particularly to the operations of the enterprise in that country.

Most tax agreements use the concept of the “permanent 
establishment”, under which an enterprise will be taxable in 
a country other than that of its domicile only if its operations 
in the former were carried on through a permanent establish
ment located therein. Where the operation of an enterprise in 
a country other than that of its domicile takes the form of 
merely isolated or occasional transactions, profits derived there
from are allocated to the country of domicile and taxable by 
it alone.12 Considered as permanent establishments are “head 
offices, branches, mines and oilwells, plantations, professional 
premises and other fixed places of business having a productive 
character.43

The allocation system is appropriate chiefly among coun
tries which find themselves at an approximately equal level of 
economic development, and are principally engaged in ex
changes of trade. Under such conditions each contracting 
country is likely to give up substantially the same amount of

41 This has been the subject of a valuable study by the League of Nations 
under the direction of Mitchell B. Carroll, entitled Taxation of Foreign 
and National Enterprises (5 vols), League of Nations publication 1932. 
II. A. 3, 1933, II. A. 18-21.

42 Article IX, London and Mexico Model Tax Conventions for the pre
vention of the Double Taxtion of Income, doc. cit. (note b).

43 Ibid., Article V., Protocol.
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tax revenue which its citizens gain through the corresponding 
relinquishment of taxing authority on the part of the other 
country.

(c) The Anglo-American Agreements :

The Anglo-American agreements use different methods 
for the control of international double taxation. Instead of the 
allocation of tax jurisdiction among the co-contracting govern
ments (like the other countries of Continent of Europe), the 
Anglo-American agreements use a combination of various tax 
relief methods, especially tax credit, reduction and exemption. 
The pivotal tax credit clause itself is firmly anchored in the 
unilateral relief legislation of these countries. Under it the 
the country of residence (and, in the case of the United, States 
country of nationality) retains paramount taxing power over all 
the tax-payer’s income, foreign or domestic, subject, however, 
to the tax-payer’s right to take credits against his home 
country's tax on account of taxes paid abroad on his foreign 
income. With this important relief reserved to the tax-payer, 
all other provisions in the agreement are rather complementary. 
Since they mostly limit the taxing power of the country of 
source, they bring relief less to the tax-payer than to the treasury 
of his home country by reducing the credit it has to give ; the 
tax-payer benefits chiefly when the foreign tax exceeds the 
maximum credit allowable under the legislation of his home 
country.

This system serves especially well for capital exporting 
countries which want to eliminate tax deterrents to the foreign 
investment and trading activities of their residents and citizens 
yet, expecting no important quid pro quo from capital importing 
co-contracting governments, keeping to reserve full power to tax 
their residents or citizens.

The Anglo-American agreements some times provide for 
a reduction in the tax imposed by the country of source on such
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typical foreign income items as dividends and royalties. Thus, 
for instance, under Article XI of the Agreement between Canada 
and the United States of 4 March 1942, the maximum rate ol 
withholding tax for income of non-residents is 15 per cent 
Article VII of the Agreement between Sweden and the Unite 
States of 23 March 1939, fixed the maximum tax rate for divi
dends of non-residents at 10 per cent. In Article VI of the Ag
reement between the United Kingdom and the United States o 
16 April 1945, the maximum rate for the United States tax is in 
principle fixed at 15 per cent, while the United State div.den s 
are exempt from the surtax. Under article IX of this Agree
ment, the same limitation applies to royalties from mines and 
natural resources and to rentals from real property. The advan
tage of this device over the simple credit method is threefold . i 
limits the tax loss of the crediting country, thereby permitting 
a more supple division of tax revenue between the contracting 
governments ; it enables the country of source to preserve its 
withholding tax system in effect even as to non-residents, with
out thereby completely swallowing up the crediting country s
tax base; and it may facilitate the detection of tax evasion, so
widespread in the field of foreign security income, by keeping 
the income under the active and interested control of both tax

administrations.44 45
Special types of income such as that derived from shipping 

and transport are often exempt altogether from taxation in the 

country of source.46

44 United Kingdom-Canada, 5, VI. 1946 Article VI., United States-Um-
ted Kingdom, 16. IV. 1945, Arts. VI & IX.

45 This device is fundamentally different from the un.lateral practice on 
the part of certain countries of taxing dividends remitted abroad at a 
lower rate than those received by resident stockholders (See e.g for 
Ecuador: United Nations doc. E/CN. 8/16/Add. 1, pp. 7-8). In these 
cases, the reduction is intended not as a relief to the tax authority in
the other country, but as an incentive to the foreign investor who may
or may not benefit from credit legislation at home.

46 United Kingdom-Canada, Art. V.
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AGREEMENTS CONCLUDED BY MEMBER COUNTRIES

(i) Between Member Countries :

A simplified pattern of allocation is followed in the agree
ments concluded between India-Pakistan and India-Ceylon 
under which some kinds of income (personal income, income 
from securities, income from movable and immovable property 
etc.) are exclusively taxable in one of the contracting countries 
on the basis (source, situs, accrual) laid down in the Schedule 
to these agreements. Other kinds of income which by their 
very nature fail under the tax jurisdictions of both the con
tracting countries (goods manufactured in one country and 
sold in the other) are partly taxable by one country and partly 
by the other according to an agreed proportion. Any income 
derived from a source or transaction not mentioned in the 
agreements is taxable only by the country in which the income 
actually accrues or arises.47

In case any country charges more than what is specified 
in the schedule to these agreements, that country allows “an 
abatement equal to the lower of this amount of tax attributable 
to such excess in either country.”48 The agreements also 
provide relief from double taxation in respect of income “accruing 
or arising” elsewhere and chargeable to tax in both the countries. 
In such cases each country allows an “abatement equal to one 
half of the lower amount of tax attributable in either country 
to such doubly taxed income.”49

The agreements concluded between India-Japan and Japan- 
Pakistan use a combination of various methods, viz. exemption, 
reduction and tax credit, for the purpose of providing relief 
from double taxation. Thus income, such as salaries, wages 
and pensions paid by one of the contracting States to its

47 See Schedule to the Agreements between India-Pakistan and India- 
Ceylon.

48 India-Ceylon, Article III; India-Pakistan, Article IV.
49 Ibid., Articles IV and V.
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national is exempt from tax of the other State (if the indivi
dual has not been admitted to the other State for permanent 
residence). Exemption from tax is also provided by the 
country of source in respect of income from interest on loans 
or dividends received by the Government and " 
institutions (Government-owned) of one of 
States from sources within the other 
the income comes under the system of tax credit.

the financial 
the contracting 

States.50 51 52 53 The bulk of

An important feature of the agreement between India 
and Japan is the scheme for affording credit for tax spared. 
Under this scheme, the amount by which Indian tax has been 
reduced by certain special incentive measures designed to 
promote economic development is deemed to have been paid 
by the tax payer and credit for that amount is allowed against
Japanese tax.01

These agreements also contain provisions for the exchange 
of information for the prevention against tax avoidance in 
relation to the tax. In order to ensure that the exemption, 
reduced rates of tax or any other benefit granted under the 
agreement are not enjoyed by persons not entitled to such 
benefits, the agreement between Japan and Pakistan further 
provides “that each of the contracting States may collect the 
tax imposed by the other contracting State (as though such 
tax were the tax of the former State).”33

(ii) Member countries and the other countries :

The agreements concluded by India and Ceylon with 
Scandinavian countries33 use a system of allocation under which 
exclusive taxing power over each type of income (e.g. industrial

50 Japan-Pakistan, Art. VIII.
51 India-Japan, Art. XI (3-bl.
52 Japan-Pakistan, Art. XV.
53 Statement refers to the agreements concluded by Ceylon with Sweden 

and by India with Sweden, Denmark, and Norway.



and commercial profits, dividends, interest, royalties and pen
sions) is allocated to the country in which the source of income 
is located. There is a straightforward provision in all these 
agreements under which income from sources within one of the 
contracting States which is subject to tax under the law of that 
State and under the provision of the agreement is exempt from 
tax of the other contracting State. Relief from double 
taxation is thus provided for by an ab initio segregation of areas 
of taxation.54 *

The rule of exclusive allocation of taxing power is, how
ever, subject to qualification in respect of income derived from 
the operation of ships and aircraft (only income from the opera
tions of ships in agreements with India). Income, in such cases, 
is subject to tax in both the countries, but the tax so charged 
is reduced by each country according to a certain proportion.

In its agreements with Sweden, Norway and Denmark, 
Japan uses the system of tax credit for granting relief from 
double taxation though Sweden and Norway use (in the same 
agreements) the system of tax exemption and reduction. In the 
case of agreement with Sweden while Japan includes all items of 
income in its tax base which are subject to tax in Japan as 
well as in Sweden and allows Swedish tax as a credit 
against its own tax, Sweden exempts all income which is 
derived from sources within Japan except income from interest, 
royalties and dividends. Relief from double taxation in such 
cases is provided for by reducing the tax charged on these 
items.

As a general rule, certain types of income, such as that 
derived from the operation of ships and aircraft, is exclusively 
taxable at the seat of the enterprise. Salaries, wages and pensi
ons paid in the discharge of governmental functions out of 
public funds of one of the contracting States is also exempt from 
the tax of the other State.
54 India-Sweden, Art. XVII. India-Denmark, Art. XVII. India-Norway

Art. XVII. Ceylon-Sweden, Article XIV.

The agreements concluded by some of the Member Coun
tries'* with United States of America and United Kingdom 
generally follow the principles of exemption, reduction and tax 
credit already discussed in the section dealing with the Anglo- 
American system of granting relief from double taxation.

The Japan-United States Convention provides for exemp
tion by the country of source of income derived from the ope
ration of ships and aircraft. Such income is taxable only in the 
country where the ships or aircraft aie registeied. Salaries, 
wages, pensions and similar compensation paid by the Govern
ment of one of the contracting States to its nationals is also 
exempt from tax of the other State where services are rendered. 
Religious, charitable, scientific or other literary institutions 
organised under the laws of one of the contracting States are 
exempt from tax in the other State under the convention 
between Japan and United States. The country of residence 
under this convention reserves exclusive taxing power m respect 
of income from pension and annuity derived by a resident of one 
of the contracting States from sources within the other State.

income, viz., interest, 
a limit on the

With respect to other types of 
royalties and dividends these agreements set 
amount of tax that can be charged by the country of source. 
In Japan-United States Convention this limit is 15 per cent on 
income derived from interest and royalties. The Pakistan- 
United States Convention altogether exempts income from 
royalties from taxation in the country of source.56

In its Convention with Pakistan, United States allows 
against its own tax on income earned by its corporation in 
Pakistan, a credit not only tor taxes actually paid in Pakistan,
55. Refer to the Conventions between Japan-United States and Pakistan- 

United States and agreements between Ceylon-United Kingdom 
and Burma-United Kingdom.

56. Japan-United States, Arts. VI and VII. Pakistan-United States, Art. 
VIII.
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Kingdom certain income (e.g„ Government salaries exe t
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CONCLUSION

The foregoir- !ng discussion leads to th> ™„„i ■ ,
in order to solve the problem of double FixatiT^ ^ 
efifectivc way there should be agreements ' het T 
contracting States about th* mi etween the
, l7.. dDout the Principles governing tax li,,
! y., lh* UlX aoreemerit must spell out the activities which 

should be taxed in the country of “residence” or those tW 
Should be taxed in the country of “source.” h

It may, however, be stated thm tu . ,
appears to be more favourably inclined iowT! ,,e"'POil,t 
source of the following types 0f income^: $

(1) Income lrom real property;

(2) Income from mortgages of real property;

57. Ceylon-United Kingdom Arts Xanrlvn r> 1T
Ans. VIII and X, Pakistan-United

(3) Royalties from immovable property or from the 
operation of mine, quarry or other natural resources;

(4) Gains derived from the sale or exchange of real 
property;

(5) Income from any industrial or commercial or 
agricultural business or from any other gainful 
activity;

(6) Compensation for labour or personal services;
(7) Income derived by any person engaged in the 

practice of a profession.
The source of income in respect of (I) to (4) is 

considered to lie in the country where the property is situat
ed; in respect of (5) in the country where such activities are 
carried on (usually in the country where the permanent 
establishment is situated); in respect of (6) in the country 
where services are performed; and in respect of (7) in the 
country where the tax payer concerned has a permanent 
establishment in which or from which he renders his services.

While the right to tax of the country of source seems 
to be generally accepted with respect to the types of income 
enumerated above, there is a difference of approach on other 
questions, particularly on the question of taxation of royalties, 
interests and dividends. “The revenue interests” of the capital 
exporting countries “are best served by taxation of income 
from capital at home of the creditor or beneficiary,” those of the 
capital importing countries by taxation at home of the debtor or 
rather, the place where the investment is used. The practical solu
tion of the problem depends, in most cases, on the extent to 
which each of the contracting State is willing to limit its right of
I taxation in order to facilitate international investment.58

Experience has, however, led the developed and the under
developed countries to generelly agree to:

(i) the exemption, complete or partial of royalties on 
copyrights, patents, etc. interest and dividend payments;

58. League of Nations Fiscal Committee—Second Regional Tax Confe-
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(ii) the taxation of shipping or airline corporations 
in the country of residence or registration;

(iii) the exemption of remuneration of servants of a 
foreign government for their services to that government. 

(This exemption also applies to pension and other compens

ation in respect of past services);

(iv) the exemption of remuneration of temporary visi

tors for their personal services in the country of source. (A 

temporary visitor has been defined as a visitor whose main 

abode is abroad and who is present in the country for less 

than 183 days in the fiscal year); and

(v) the exemption of private pensions and life annuities 

in the country of source.

It is generally admitted that the country in which in

come arises has the right to tax that income in priority to any 

claim by the country where the owner resides.59 60 When it comes 

to the exercise of their residual power to tax residents on in

come derived from abroad, the countries of residence use diffe

rent methods, viz., tax exemption, tax credit etc. for granting 

relief from double taxation.

Some times it is argued that if the problem of allocation of 

taxes between the contracting States is resolved, double taxation 

is completely eliminated under the exemption method.80 But this 

is not the case with tax credit method which involves intricate 

procedure of calculating foreign tax to be credited against home 

tax.61 Whatever may be the merits of the exemption system, it 

has not found general acceptance because the tax legislators aimed 

primarily at taxing all income accruing to their residents and 

were not impressed by the fact that the income had already been 

taxed. The absolute need for relief has not been admitted if it 

affected the immediate yield of the home tax.

59. See Appendix-V. Report of the Commission on Taxation of I.C C.
60. Ibid.
61. For details, Ibid.

Member Countries, it might be argued that 
exemption "system, if adopted b, these

invisible exports and exchange resources.

— these attractions

deter'ca'pitalTigM and encourage the —, of the seance 

domestic savings in their national enterprises.
However, the most satisfactory wa, of granting reW from 

double taxation under 0. agreements seem « he esy ^ 
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ween the two countries, each country ta™S as
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Double Taxation Avoidance Agreement Me*hod* ^
tionofthe same income by more than one 0
ab initio and no need therefore arises o followed in the
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62. Taxation Enquiry Commission's Report, Vot. II. (India
63. Taxation Enquiry Commissions Report Vol. N. ( n la .
64. Ibid.



III. MEMORANDUM SUBMITTED BY THE 
U. A. R. DELEGATION

At the Fourth Session, Tokyo (1961)

There is double taxation whenever the State imposes more 

than one tax on the same revenue for the same period. Al

though double taxation is undesirable according to rules of 

equity since it is oppressive to businessmen, yet it still finds its 

way in the majority of legislations relating to taxes.

In Act No. 14 of 1939 relative to taxes imposed on 

incomes derived from movable capitals, commercial and in

dustrial profits and professional earnings—which is the basic 

law of taxes in Egypt—there is no provision prohibiting double 

taxation.

Moreover, the explanatory note of the said Act admits 

the possibility that a certain source of income may fall under 

numerous taxes.

Double taxation is either local or international. It is 

local when it does not extend to persons resident outside the 

territory of the State imposing the tax, or to capitals existing 

abroad, and is international if one income is subject to numer

ous taxes imposed by the laws of two or more States at the 

same time.

The legislator often avoids double taxation in its two 
forms or lightens it, either in the law imposing the tax or in a 

subsequent law. This may either be by annulling the law 

imposing the tax or by granting total or partial exemptions 

from the said tax. The exemptions may be limited or unlimi- 

in time.



Hereafter, we shall explain the cases of local and interna
tional double taxation as are provided in the Egyptian law's.

Section I - Local double taxation

Local-doublc-taxation is, as a rule, intentional. Such 

local double taxation actually exists in Egypt in taxes imposed 

on income derived from movable capitals, commercial and 

industrial profits, on salaries and similar incomes such as 

remunerations, pensions etc. and income derived from agricul

tural land and immovable property, and also in taxes on general 

income.

The State may have recourse to local double taxation, 

to face general expenses as is the case of guards taxes imposed 

on buildings, the supplementary tax imposed in favour of 

local Councils on income derived from agricultural land and 

both commercial and industrial activities, tax for defence 

imposed on different sources of income, in addition to the 

principal taxes imposed on the said revenues. The State may 

also have recourse to double taxation to discriminate between 

the different sources of income, by imposing an additional tax 

on the income derived from movable capitals, w'hile no such 

tax is imposed on incomes derived from labour alone, such as 

liberal professions, or derived from labour and capital combined 

together, such as commercial profits.

Double taxation, in the preceding forms is admissible 

since it realizes equity and approaches between the different 

classes of the community.

Section II - International double taxation

According to the principle of territoriality of laws and to 

rules of equity, the scope of a tax imposed by the law of a 

certain State should not extend to another State in order not 

to bring out international double taxation. But such interna 

tional double taxation actually exists in nearly all legislations 

concerning taxes.

34
Originally, international double taxation*

Each State adopts its Bnancia,
traditions and « — ^ in,posing Les on

Mat . . ;n territory, whilst another Statecïcry iocome Ptodu ^
sri ^ « rT^r ;

STLdtoLnrLl“dL!,,è“'âLir0nLLb;e™nifbotîl

taxation if he owns a capital invested m the other.

Nevertheless, a State may intentionally bring about inter
national double taxation, m order to realize certain 
numoses as to prevent citizens from investing their capita

the capital is invested.

The State, in order to limit the Bow of foreign capital 

or foreign-hand labour into its territory, may "fpose taxes o 
all items of iueome of foretgners residing m ,ts:l.t,. OT. -pde 

of subjecting that income to taxes impose y 

countries.

The problem of double taxation does not exist in indirect 

taxes, and is almost inexistent in real taxes whic ‘ \ 

imposed on the income of the tax payer as a whole, even

35
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sources are manifold, but are imposed on every revenue separa

tely and only in the case of estates within the territory of the 

State such as taxes imposed on agricultural lands and buildings.

Problems of international double taxation are numerous 

and intricate as for personal taxes which depend upon the 

ability of the tax payer represented in his revenues, including 

those received from abroad, whatever their sources may be.

Owing to the increase of charges in the budgets of modern 

times, most States were inclined, in recent years, to raise the 

rates of taxes and impose new ones. This, as well as 

the spread of joint-stock companies, and the facility of transfer 

of capitals from one State to another, led to the spread of 

double taxation, both in the local and international fields.

As double taxation restricts free circulation of capital and 

movement of persons and may lead to evade tax payment, the 

States were urged to find a solution of this problem.

The Egyptian legislator has tried to avoid international 

double taxation, or to have it alleviated, whenever possible, 

without any prejudice to the State’s economic interests or its 

sources of revenue.

Hereafter we shall explain the cases of international 

double taxation in Egypt and the means prescribed by law for 

avoiding or alleviating them.

Articles 1 and 2 of Act No. 14 of 1939 impose a tax on 

all incomes derived from capital invested in negotiable securities, 

such as shares and debentures, dividends of sleeping partners, 
remunerations of members of the board of directors, payments 

and redemptions effected by the Egyptian Companies on the 

value of the shares and founders’ shares and the partners’ 
shares prior to the dissolution of the company or its winding 

up. This tax is called “tax on negotiable securities”.

For the purpose of the application of income-tax, the 

following will be considered as Egyptian company

Foreign companies and enterprises whose sole 

purpose is carrying on business in Egypt alone.

Foreign companies whose activities lie solely or
mainly in Egypt, even though their bead or admtnis- 

m,;”ve offices be on, of Egypt, shall ^considered 

as carrying on a business solely in Egypt.

Companies carrying on business solely abroad if the 
nerson entitled be an Egyptian residing in Egypt o 
abroad or a foreigner resident or habitually residing 
in Egypt, whether they are actual individuals or legal

entities.3

C. Foreign companies acting
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both in Egypt and abroad.
S^h companies are considered as regards the appli- 

■ nf this tax as if they had distributed in Egypt 
Tsum equivalent'to the total profits realize.. therein

after deduction and set out of 10/„ o t is oa

form a special reserve.4

Article 15 ofLaw No. 14 of 1939 levied income-tax also

such^nteresOs^ayable kTrespect of capital invested abroad. 

Articlel6

SfuÏÏ. arc' foreigners having no ac.ua, or .égal domi

cile in Egypt.

1 Article 3 of Act No. 14 of 1939.
2 Article 11 bis of Act No. 14 of 1939
3 Articles 4 of Act No. 14 of 1939.
4 Article 11 of Act No. 14 of 1939,



It is clear that, under the Egyptian law, the tax on nego
tiable securities, has both the territorial and personal attributes 
giving rise to international double taxation, if the entity is a 
foreigner resident in a country, adopting the principle of 
domicile or political subordination, or if, although residing in 
Egypt, his revenues were produced in a foreign State adopting 
the principle of economic subordination or the principle of the 
source of income.

The Egyptian law has set out a remedy for such double 
taxation, as follows:—

A. Article 5 of the Law No. 14 of 1939 exempts from 
the tax movable securities, profits and interests, etc., 
derived from movable foreign securities which 
Egyptian insurance and re-insurance companies are 
compelled, by local laws, to deposit, and maintain 
in deposit abroad in the form of guarantees, aeturial 
reserves and all other reserves to cover matured 
claims and current risks.

Such exemption is subject to proof of the existence of 
deposits and will cease to apply when these deposits are no 
longer compulsory.

The above provisions also apply to Egyptian insurance 
companies carrying on business in countries where there is 
no legislation for a compulsory deposit of securities as guaran
tee, or aeturial or other reserves. In such cases the securities 
to be exempted from taxation will be determined in accordance 
with the Egyptian legislation.

B. Article 6 of Law No. 14 of 1939 declares that when 
an Egyptian limited liability company has received, 
in return for its participation, in kind or in cash, in 
the share capital of another Egyptian or foreign 
limited liability company, nominal shares or founders’ 
shares, the dividends for each financial year paid

om;r company shall be exempted^

other
derived from movable property, "lout by the former

““ “ ToZ profits on nominal shares or
securities realised by the companyproportion

interest bearing itioned financial year, provided
ofduring the above men ered in the name c

that such shares s mU have been paid
accrued on the income

derived from such movable property.

As regards the tax on commercial and industr.al profits

Article 30 and the following arfc* ^^ » «

t939 levy the tax on comn^'^ work and labour and 
profits derived from commerce, may be, and on
on joint-stock cotnpnmes ■ . , us brokers tor the
profits of persons and companies -, 

of buildings and those

II.

who sell their land in lots,

ïi'i’ô» à.*.»--- -

modifies or valuables whatsoever.

1 „„ III- profits of all business done in
This tax is due on ” V territoriality of taxation

Egypt1 in virtue of the pnnc.p y Double taxation
ofthe principle of 0f the company

may occur if the State. Nation, i.e. personality
lies, adopts the system
of the tax. The legislator m order to 
tax prescribed the following

avoid the duality of this

A. No such tax will be doc on the profits m“de “ 
business done abroad even if own d by 

by a foreigner resident in Egyp ■
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T wmefi, from these exemptions, the establishment should
B. Joint-stock companies are entitled to deduct from the 

taxable profits, a sum equivalent to the total amounts 
distributed out of such profits and on which the tax 
on movable capitals has actually been paid.

lo benefit 1 -raX Administration,
have regular ^^""^^"^cted outside Egypt and that of 
stating t e va “c net profits from such sales. The duiation

of exemption is fixed by the Minister of Economy.
Limited partnerships shall benefit from this provision to 

the extent of the profits allocated to partners with limited res
ponsibility.1

, M aao of 1953, joint-stock companies
B- ïï-i

C. Without prejudice to the provisions of article 15, para
2, of Act No. 14 of 1939, the income from invested 
capital forming part of the assets of any undertaking 
which is liable to income-tax, or exempted from taxa
tion by other laws, shall be deducted from the net 
total profits taxable, to the extent of their net amount, 
after deduction of the proportion is calculated at a 
fixed rate of 10 per cent of the amount of such income.

tothe support of the national

r:°c„mmereia, and indnstriai prohts, andean,

aotiable securities for seven years
issuing the decree of the jornt-stock c - ^
fulfilment of proclamation procedures

In a similar manner the income derived from rural or 
urban buildings, forming part of the assets of such undertaking, 
after deduction of 10 per cent thereof, may be deducted from 
the net profit, otherwise subject to taxation, provided it is in
cluded in the total income of the undertaking.2

2joint-stock company.

Tluscxemprion may app.y to t|» 
and the limited ^^N^TonW, if through increase of 

new subscription in fie
III. Rules common to both the tax on movable capital and 

on the commercial and industrial profits
enterprises having in vie» the -^^ ‘̂Theetemp- 
national economy in the manner just men»°ncd.
.. vv:n he Droportionate to the increase added to me

A. Commercial and industrial establishments in the Free
Zones are exempted from taxes on movable capital, 
on commercial and industrial profits, as regards the 
net profits of these establishments from sales effected 
beyond the Egyptian territory. The share of these 
sales in the common expenditure will be fixed in pro
portion of the value of sales exported abroad to the 
value of the total sales effected in Egypt.

tion will ue pioputu»' 
capital paid-

The joint-stock companies and the ^hmite^jo

companies whose principal activity >es ’ted from
power, hotels, or repair of barren ands may ^ ^
half the tax on commercial and ind . financial
company’s annual undistributed profits, as f.om t

1 Article 35 of Act No. 14 of 1939.
2 Article 36 of Act No. 14 of 1939.

1 Article 12 of Act No. 306 of 1952.
2 Articles 1 & 3 of Act No. 430 of 1953.
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year closed after the enforcement of the said law.1 Exemption 
from said taxes shall be by decision issued by the Minister of 
Economy on recommendation of a Special Committee. This 
exemption does not extend to the general income-tax prescribed 
by Act No. 99 of 1949 which will be dealt with later.2

C. Are exempted from the tax imposed on commercial 
and industrial profits, the profits of cover and bala
nce operations effected in the contract Exchange on 
behalf of the foreign establishment acting abroad3 
in order to avoid international double taxation on 
said profits so that the market of contracts in Alexa
ndria will not be deprived of effecting covers for 
foreign buyers, a matter which realizes expansion and 
stability of transactions.

D. The government loan stocks and its interests are 
exempted from all direct and indirect taxes, present 
or future, except taxes on successions.4 5 6 However, 
some of these stocks have been exempted from the 
tax on successions.3

E. The United Arab Air Company has been exempted 
from the tax on commercial and industrial profits for 
seven years, from the 1st of January, 1961.°

F. Under Act No. 169 of 1952, amended by Act No. 20 
of 1959, the President of the Republic may grant 
foreign air enterprises, whose aeroplanes work in 
Egypt and abroad, exemptions from tax on movable

1 Article No. 5 of Act No. 430 of 1953.
2 Articles 6 & 7 of Act No. 430 of 1953.
3 Act. No. 1 of Act No. 470 of 1955.
4 Act No. 282 of 1960.
5 Act No. 99 of 1943 & Act No. 242 of 1955 & Act No. 243 of 1955.
6 Act No. 215 of 1960 & Act No. 83 of 1960 amended by Act No. 241 

of 1960.
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profits if the States to which they belong i 
treat Egyptian air enterprises.

In aPp.icn.ion of .,e said £ 
ments, on reciprocal eXC"’Ps'°‘1tzerland Belgium, the U.S.A., 
"theS- S Saudi Arabia, Lebanon, the Sudan

and Abyssinia.

IV. As regards the tax on labour earnings

Article 61 of Act No. 14 of 1939 imposes a 

following labour earnings .
1. All wages and similar income, salaries, ££■££ 

emoluments, pensions, perso„ residingMunicipal and Provincial Councils, to c yp

tax on the

in
untcipai a pvoented by agreements.Egypt or abroad save in cases excepted y g

salaries, indemnities,
All wages and 
emoluments, pensions
banks, companies or ^ ^ person residing

similar income,
and annuities for life paid by any 
private individuals to any person

residing in‘Egypt, as well as to an, 
out of Egypt in respect of services performed m Egyp

International double taxation will rise ^
tion of this tax, if the income subject to 1 thc
other taxes in the place where the foreigner resides 

country of which he is a subject.
The Egyptian legislator treated some forms of dotfbl. 

taxation as regards the tax on labour earnings salaries, 
aerations and pensions, in the following manner .

a .VI, 1 Of Act No 153 of 1951, modified by Act No. 
Article 1 of Act No. 1 addition t<) the regular1.
^« — is imposed on ai, sums
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ncs> gratifications,

resulted in double taxation which was

^ ,h°c t°Trd l“irecton of ■joi"'-
attendance fees or other sums.

This provision resulted in do

resources of the Statc^^Ncvefthdess TiJe" f° inCrease the

by ap%l7th?l'taxt0ronaVu,ded/,le duplication caused 

after leaving service Tllf> , ■ b P d t0 them

salaries or wages.
3.

pensions of 
who actually ]eft 

those who will live

4.

Ac' No. 58of 1940 exempted from tnxa.ion
re,“n of the Government

service and lived out of Egypt or 
abroad after leaving service.

Under Ae, No. 25 of 1950, g,«Mentions „„d return 
expenses granted to forergn magistrates in the M,1

V. As regards the tax on liberal professions

According to Article 72 of Act No 14 of iqiq „ ,
"" " imP°Sed °n the P-fits of liberal profession’s a"

1 Act No. 2Ü1 of I960.

non-commercial professions exercised by the tax payer indepen
dently and having labour as its main factor. This tax is im
posed, together with the other taxes due in accordance with 
the provisions of the law, on the earnings from wages and 
salaries or commercial and industrial profits. The said law 
has, however, exempted from this tax :

1. All associations, not seeking for profit, within the scope 
of their social, scientific and sportive activities, and also 
scholastic institutions.

2. Any agricultural enterprise which is not constituted as a 
limited liability company.

The tax on liberal professions is territorial. It is appli
cable only on income realized in Egypt and does not extend 
to income produced abroad even if it concerned an Egyptian 
or a foreigner resident in Egypt. There can never be inter
national double taxation in such taxes unless the nationality 
law of one who performs the profession, or of the owner of 
the cultivated lands or built property, adopts the principle of 
political subordination, that is, personality of the tax as is the 
case in the new law of income in force in the United States of 
America.

VI. The general tax on income

Under Act No. 99 of 1949, a general income-tax shall be 
imposed on the total net income of all Egyptian natural persons 
wherever their domicile may be, and on foreigners domiciled 
in Egypt, even if their income results from sources existing 
abroad; foreigners not domiciled in Egypt will be taxed only 
in proportion to the part of their income produced in 
Egypt.1 The foreigner shall be considered domiciled in Egypt 
if his principal place of residence or his main interest be in 
Egypt.2

1 Article 1 of Act No. 99 of 1949.
2 Article 2 of Act No. 99 of 1949.
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The general income-tax is imposed in addition to the 
various specific taxes imposed on agricultural lands, built pro
perty, income derived from movable capital, commercial and 
industrial profits and on labour earnings. The tax, however, 
is not applied to juristic persons; consequently companies 
and establishments, whether foreign or national, are not subject 
to it.

Since domiciled foreigners are subject to the general 
income-tax even if their income results from sources existing 
abroad, and since foreigners non-domiciled in Egypt are subject 
to it if their income is produced in Egypt, there will be double 
taxation if the said income is once more subject to taxation 
in their country of residence or in the country to which they 
politically belong.

The Egyptian legislator, in order to avoid this double 
taxation, applied the following exemptions :

1. Ambassadors and Plenipotentiaries and other dip
lomatic representatives; foreign Consular representa
tives, on the basis of reciprocity and within the limits 
therein specified.

2. Foreign technicians and experts domiciled in Egypt, 
if their employment is requested by the Government 
or by a public or private institution or company 
or an individual, as regards their income resulting 
from sources out of Egypt.1

VII. As regards the estate tax

Article 2 of Act No. 142 of 1942 imposes an estate tax
on :

(b) All real property existing in Egypt if the deceased 
is a foreigner wherever his domicile might be.

(c) All movable property existing in Egypt and left by a 
deceased foreigner legally domiciled in Egypt or 
having business or capital invested in Egypt.

There may be double taxation if an Egyptian, when 
dead, leaves a capital in a foreign country. Such capital 
will be subject to taxation according to the principle of 
political subordination and is, at the same time, subject 
to the tax thereupon imposed in the foreign country if that 
country’s law adopts the principle of economic subordination 
or the principle of the place of existence of the capital.

Double taxation also exists if the deceased is a foreigner 
non-resident or non-domiciled in Egypt and leaves a capital 
invested in Egypt.

In addition to the above mentioned tax, Act No. 159 
of 1952 imposes another tax on the net amount of every 
estate exceeding five thousand pounds.

Movable and immovable property existing out of Egypt, 
which are left by a deceased foreigner, are not subject to estate 
or inheritance taxes. The said taxes are not imposed on his 
movable property existing in Egypt except in the cases referred 
to in the above-mentioned para. C. of Article 2.

Section III - International agreements concluded between 
Egypt and other countries to avoid Double Taxation.

(a) All movable and immovable property inherited if 
the deceased is an Egyptian, whether resident in 
Egypt or abroad.

1 Article 4 of Act No. 99 1949.

According to Act No. 542 of 1955 the President of the 
Republic has the authority to enter into bilateral or collective 
agreements to the effect of avoiding double taxation, on the 
basis of reciprocity.



In the explanatory note to the said Act, double taxation 
in its diverse forms is looked at as a financial burden on the 
tax payer, as it may consume the major part of his capital 
and income and as such it hinders capital from moving from 
one country to another according to economic necessities and 
consequently prevents their productive investment by the 
best possible means.

This explanatory note adds that the purpose of enac
ting this Act was to attract foreign capital for investment in 
the various enterprises of vital effect to the support and 
development of the Egyptian economy, with a view to increa
sing the national income besides the strengthening of the 
economic relations between Egypt and foreign countries. It 
also says that the Government whilst entering into such 
ageements shall take into consideration the basic principles 
approved by the League of Nations and thereafter by the 
United Nations Organisation. These principles are summari
sed as follows :

A- As regards incomes derived from capital :

I Incomes derived from stable sources are subject to 
the tax of the country where said sources exist. 
Equally, the revenue of shares and dividends is 
subject to the tax of the country where the financial 
domicile is, that is, the country where the capital 
is invested.

B. As regards commercial and industrial profits :

The profits of an establishment appertaining to a 
certain State are subject to taxes imposed by another 
State wherein the said establishment achieves com
merce or other activities through an independent 
and permanent establishment.

In this case there will be partial or total exemption from 
the taxes in the State to which the former establishment 
belongs.

C. As regards emoluments, salaries and the like :

Emoluments and salaries paid by the Government 
or any Governmental Department for Diplomatic, 
Consular or Government functions aie subject only 
to the tax prescribed in the State which pays the 
revenue, so long as such functions are considered 
as ordinary Government functions according to 
international traditions and do not relate to any 
commercial business or other activities for the said 
Gov, rnment or Governmental Department.

As for wages, salaries, emoluments and remunera
tions, for work and personal services, paid by 
companies or persons, they will be subject only to 
the tax of the country, where the service has been 
rendered.

D. As regards Incomes of liberal professions :

Such incomes are subject to taxes imposed by the 
State wherein the tax payer possesses an inde 
pendent establishment in which he performs his 
activities.

E. As regards the general income-tax

The State wherein the tax payer is domicile, or the 
State of financial domicile has the right to impose 
the general income-tax on the tax payer's total 
income derived from that Slate or from other 
States ; meanwhile, agreements may be made for 
having this tax reduced according to certain condi
tions included in the said agreements.



F. As regards the tax on Estates :

The property is subject to the tax imposed by the 
country where it exists and shall be exempted from 
taxes imposed by the other country.

According to Act No. 542 of 1955, the following two 
agreements have been concluded :

1. An agreement, concluded between the Egyptian 
Region of the U.A.R. and the Government of Swe
den, to avoid double taxation and prevent evasion 
from taxes imposed on income and capital. This 
agreement was approved by the President of the 
Republic on 27-7-1951.

2. An agreement concluded between the Egyptian 
Region of the United Arab Republic and the 
German Federal Republic, to avoid double taxation 
and prevent evasion from taxes on income. This 
agreement was approved by the President of the 
Republic on 30-10-1958.

IV. EXTRACTS FROM THE REPORT OF THE 
SUB-COMMITTEE ON “INTERNATIONAL 
SALES AND PURCHASES” AND RELIEF 
AGAINST DOUBLE TAXATION APPOIN

TED AT THE FOURTH SESSION

The Third Sub-Committee met on February 16 and 20 
1961, and fully discussed the matters referred to it by the 
Committee on February 15, 1961. The task of the Sub-Corn 
mittee was to examine in what manner the Committee should 
treat the problems concerning (1) Rules of conflict of laws 
relating to International Sales and Purchases and (2) Avoidance 
of Double Taxation and Fiscal Evasion, and to report its 
conclusion to the Committee.

The Third Sub-Committee has now the honour to submit 
to the Committee the following unanimously adopted Draft 
Resolution:

Draft Resolution No. 2

And, considering that the avoidance of Double Taxation 
and Fiscal Evasion is very important for the development of 
the international investment and expansion of the world eco 
nomy in general and at the same time recognizing that the 
avoidance of Double Taxation and Fiscal Evasion is a matter 
of so highly technical character that their study necessitates 
the assistance of technical experts, and noting that most 
Governments are settling the matter by bilateral agreements 
the Committee decides that:

(I) The Secretariat be requested to ask the Governments 
of the member States which have not done it so far to forward 
to the Secretariat the texts, if any, of Agreements for avoidance



of Double Taxation and Fiscal Evasion concluded by them 
and the texts of the provisions of its municipal laws concerning 
the avoidance of Double Taxation and Fiscal Evasion. These 
texts will be distributed to the Governments of the member 
States.

(II) The Secretariat be requested to draw up, on the 
basis of the conclusion of its Study (p. 390-394 of the Brief of 
Document), the Topics of Discussion (questionnaires with 
short comments) and send it to the Governments of the 
member States.

(III) The Committee will continue with the help of such 
materials the examination of the present problem by exchanging 
their views on the afore-mentioned “Topics of Discussion” 
prepared by the Secretariat at the next Session.

V. TOPICS OF DISCUSSION (WITH 
SHORT COMMENTS)

Prepared and Circulated by the Secretariat of the 
Committee

(a) Definitions of the terms used in current tax laws

Nationality, Residence & Domicile (as used in the case of
(i) individuals and (ii) legal entities and similar associations).

The cases of double taxation arise when countries 
apply different criteria as regards the “personal tax liability , 
i.e. the tax liability based on the personal status of the tax 
payer such as nationality, domicile, residence, or define 
differently the circumstances that give rise to such liability. 
Thus a person is exposed to double taxation if (0 he is a 
national of one country having his domicile or residence in 
another ; (ii) he has his domicile and has residence in two 
different countries ; and (iii) he is simultaneously regarded by 
two tax jurisdictions as domiciled or resident in their respective 
territories.1

As resards ‘legal persons’, it may be pointed out that 
it may be rare in practice for a company, etc. to be subject 
to tax as a -resident’ in more than one country since such an 
entity is generally regarded as resident in the State under the 
laws of which it is constituted or the State in which it has its 
“real centre of management.” In most cases, corporations have 
their ‘real centre of management’ in the country under the laws 
of which they are incorporated. But it is of course possible, 
if, for instance, one country attaches importance to the ‘regist
ration’ of a company for the purpose of taxation and the 
other country to the place of “effective management.”

1 League of Nations Fiscal Committee, Model anTFhcal
for the Prevention of International Double relation amt l .scat
F,u«im D.F.. July 1943, p. 38.



55

It may be of interest to note that the Fiscal Committee 
of the O.E.C. has, in its Report, recommended to the member 
countries to adopt a general definition of the term “residence” 
in their Conventions and has formulated special rules of 
preference to resolve cases of conflict, which, according 
to the Committee, cannot be solved by reference to 
the concept of domicile or residence “adopted in the national 
laws of the States concerned.”1 According to this general 
definition “the term resident of a contracting State means 
any person who, under the law of that State, is liable to 
taxation therein by reason of his domicile, residence, place of 
management or any other similar criterion.”

In the case of an individual who is subject to tax as a 
resident in both contracting States, the Committee has pro
posed to give “preference to the contracting State in which 
the individual has a permanent home available to him.” 
If he has a permanent home in both contracting 
States, the preference “shall belong to the State with which his 
personal and economic relations are closest, this being under
stood as centre of vital interest.” In the cases where the 
residence cannot be determined by reference to the above 
facts, the Committee has proposed a “subsidiary criteria, 
first, habitual abode, and then nationality.” “If the individual 
is national of both contracting States or of none of them, 
the question shall be solved by mutual agreement between the 
States concerned.”

Similar special rules have also been formulated by the 
Fiscal Committee in respect of legal persons and of partner
ships and associations without legal personality. For example, 
if “a legal person is a resident of both contracting States, 
then it shall be deemed to be a resident of the contracting State 
in which its place of effective management is situated.

1 Elimination of Double Taxation, Report of the Fiscal Committee 
of the O.E.E.C., 1958, page 56.

(b) Income from real properl

It is generally an accepted principle followed m au
.. Taxation conventions that income from real 

Double Taxaüo ^ ^ whcre the property
property hj iform practice in the conventions is due
is situated. This economic connec-væxzzïizzszz

e «* i.**- .f

the country where the property is situated.

The tax laws of India, Pakistan, Ceylon, Egyptian Region 
1 ne tax raws u income from real

(unless taxed as income from real property)

. r,ther income from real property

surface or m t esu so ble in the country where
wells, springs, wateriaus, a 
the propertv is situated.

Royalties derived s Tr'not «

whether they arise from na tQ royaUies on natural
there is no specific reference >n ' legislations of India
resources. According to the interna taxle^ ^ ^ ^
and Pakistan, income from royalt is situated there,
taxable in these countries i 1 P p * a mine or other 
Under the Egyptian law, profits denv d

xn^UonofD.feT^on, second Report by the Fiscal 

Committee of the O.E.E.C., p. 48.
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concession arc subject to tax as commercial and industrial 
pro]:;.:, provided that the sources of profit are situated in Egypt.

(d) Income from mortgages on real property, ships or 
aircraft (including mortgaged bonds if considered as 
1 Yfiicsts in realty rather tlian a§ securities)

According to Article III of the Mexico Model Conven
tion, the rule governing the income from real property 
applies àho to taxation of income from mortgage on such 
property. Fhis rule, however, does not apply to “those so- 
called mortgage bonds which are not guaranteed by any 
specific real property and which are issued by credit institutions 
in order to finance the loans they grant on mortgages drawn 
up in their names.”

By analogy with the rule regarding taxation of income 
from mortgages on real property, income from mortgages on 
sea and air vessels is taxable in the country of registry 
according to this Convention. This is due to the fact that 
‘‘such vessels are generally regarded as being legally situated 
in the country where they are registered."

It may, however, be mentioned that according to the 
tax laws ot Ceylon and the Egyptian Region of the U.A R 
income from mortgages real property etc. is considered as income 
‘rom securities, and not as income from reality. Under the laws 
of India and Pakistan, taxation of such income depends on 
the location of mortgaged prop irty and Of the place of use 
of the capital secured by the mortgage.

(e) Income From Business

(0 Taxation on the basis of Permanent Establishment

The general principle followed in the Conventions
for the avoidance of double taxation is that industrial and
commercial profits accruing to an enterprise of one of the 
contracting States cannot be subject to tax in the other
contracting State unless the enterprise carries on a trade or

business in the other State through a permanent establishment 
situated therein.

(ii) Constituents of a permanent establishment :

Permanent establishment generally includes head offices, 
branches, mines and oil wells, plantations, factories, work
shops, warehouses, agencies, installations, professionals 
premises and other fixed places of business having a produc
tive character. It does not include research laboratories’ 
experimental plants, information bureaus, store houses’ pur
chasing offices, advertising displays, show rooms where no 
goods are sold. This is due to the fact that such establish
ments “are not directly engaged in actual productive operations 
but render general or particular services to the concern having 
no definite connection with the profits earned by the concern.’’ 
Cf Mexico Model Convention). Profits realised through 
isolated or occasional transactions in a country where the enter
prise does not possess a permanent establishment are not taxa
ble in that country.

(Hi) Independent and dependent agents :

This is a general practice followed in the bilateral Tax 
Agreements that foreign enterprises doing business in a 
country through brokers and commission agents of a genuinely 
independent status, or through commercial travellers, visiting 
customers or suppliers in a country, should not be regarded 
as having a permanent establishment and hence liable to tax 
in that country.

An agent is not, however, considered as independent 
and the enterprise for which he acts is liable to income tax 
>n the country where he is established if (i) he “habitually 
acts in the name of enterprise concerned as a duly accredited 
agent and enters into contracts on its behalf” (ii) he 
“is a salaried employee of the enterprise and habitually 
transacts business on its account” and (iii) he “habitually holds,



s that belongs

1 Mexico Mode! Convention, July 1943, page. 46,

for the purpose of sale, a stock of go 
enterprise.1)

to the

(n>) Posit ion of subsidiary companies

The Mexico and London drafts of Model Conventions 
and numerous other conventions for the avoidance of double 
taxation, provide that the existence of a subsidiary company 
does not of itself constitute that subsidiary company a perma
nent establishment of its parent company. This follows from 
the principle that, for the purpose of taxation, such a subsidi
ary company constitutes an independent legal entity.

It may be stated that the concept of permanent establish
ment as generally employed in the Tax Agreements (based on 
the Model of Mexico or London drafts) might not be suitable 
for adoption by some of the member countries, particularly 
India and Pakistan. The definition of permanent establish
ment implies the existence of a fixed place of business of a 
productive character. The adoption of the principle of taxing 
only those profits which are attributable to a permanent estab
lishment in these countries would deprive them of revenues 
on profits derived from ‘business connection’, unless ‘perma
nent establishment’ is defined so as to include an agency.

As stated in earlier paragraphs, profits realised through 
isolated or occasional transactions in a country where the 
enterprise does not possess a permanent establishment arc not 
taxable in that country according to the general principle 
followed in the Tax Agreements. Such profits arc, however, 
taxable under the tax laws of India, Pakistan and the Egyptian 
Region of the LJ. A. R. In Ceylon, the Income-Tax Ordinance 
specifically provides for exemption of profits of a casual and 
non-recurring nature.

(f) Income derived from the operation of ships or air
craft

The general principle embodied in numerous Tax Agree
ments is to give the right to tax such income to the country 
where the vessel concerned is registered. This is intended to 
facilitate international traffic and to avoid the difficulties of 
taxing the profits from international navigation in a country 
other than that in which the vessel is registered or, that in 
which the owner has his ‘fiscal domicile.’ Inland water trans
port is not, however, affected by this rule and remains, like 
rail and road transport, subject to principles governing taxa
tion of business income in general.

The adoption of the principle that shipping profits should 
be taxed by the country in which the ships arc registered would, 
however, operate unfavourably for these countries whose shipp
ing industry has not made substantial progress. They would 
get practically nothing in return for the large amount of tax 
on the profits of the carrying trade arising from those countries 
which they would have been collecting otherwise.

(g) Income from movable capital

The phrase “income from movable capital’ may include 
the following main classes of receipts which are often treated 
differently in the various national tax legislations :

(a) “Interest and other earnings on debentures, bonds, 
certificates, notes, bills and similar documents issued 
by governments and other public bodies;

(b) Interest and other earnings on debentures, bonds, 
certificates, notes and bills issued by private compan
ies and other similar juristic persons;

(c) Interest on private loans and similar claims (includ
ing mortgage claims, if considered as personal, rather 
than real, property under the domestic law.)
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(d) Interest on deposits and current accounts, other than 
earnings on deposits and current accounts that are 
taxable as part of business income.

(e) Dividends and other income from company shares 
and sleeping partner shares in limited liability part
nership.5

No general principle is followed in the Tax Agreements 
with regard to the taxation of income from movable capital. 
It is generally said that the treatment of income from movable 
capital is one of the most complex questions that arise in con
nection with the prevention of international double taxation. 
“In this matter there is an opposition of interests from capital 
exporting countries and capital-importing countries. The reve
nue interests of the former are best served by taxation of in
come from capital at the home of the creditor or beneficiary, 
those of the latter countries by taxation at home of the debtor 
or rather, the place where the investment is used." B

Under the tax laws of India and Pakistan, if money is bor
rowed in a foreign country and is brought into and used in these 
countries, the interest is taxable there. Any income received in 
India and Pakistan is taxable under their laws. No income- 
tax is payable on the interest receivable on any security of the 
Central Government (domestic) issued or declared to be income 
tax free. Interest on bonds issued by a foreign government is 
liable to income-tax in India and Pakistan if brought into or 
received there or when the recipient is a person ‘resident and 
ordinarily resident’ in these countries- The form under which 
the income is received (interest or dividends) does not affect its 
treatment under the laws of these countries.

when it arises as profit from a busmess of buying and selling 
cuch investments, in which case it is assessed as a trade. Where 
a non-resident person derives income from dividends, interest, 
rents mound rent, royalty or annuities, the tax on such in
come is collected at the source from the payer of the income. 
The same provisions apply in the case of bonds issued by a 
foreign or domestic, contrai or local government agency.

According to the Income-Tax Law of the Egyptian region 
of U. A. R-. a tax imposed “on all incomes derived from capi
tal invested in negotiable securities such as shares and deben
tures, dividends of sleeping partners, remunerations of mem
bers of the board of directors, payments and redemption 
effected by the Egyptian companies on the share and founder s 
shares and the partners’ shares prior to the dissolution ot the 
company or its winding up. This is called “tax on negotiable

securities”.
Income-tax is also levied on “interest of debts, cash de

posits and guarantees due to Egyptians or foreigners domiciled
or resident in Egypt even if such interest is payable in respect 
of the capital invested abroad”. Tax is also levied on inter
est accruing from capital invested in Egypt even if the persons
entitled thereto are foreigners having actual or legal domicile 

in Egypt.7 8 9 10
(h) Income derived from royalties on patents, trademarks 

and other commercial or industrial profits and income 
from royalties on copyrights and other intellectual pro

perties
The problem of double taxation of royalties arises when

the owner of the property is resident in one country and the

Under the tax law's of Ceylon, income from movable pro
perty is assessed normally as income from investments, except

5 Mexico Model Convention, July 1943, page 55.
6 Ibid.

7 Income Tax Ordinance, 1932, Sections 43 and 44.
8 Articles 1 and 2 of Act No. 14 of 1939.
9 Article 15 ot Law No. 14 of 1939.

10 Article 16 of Law No. 14 of 1939.



suer is resident in another. “Each of two countries claims to 
be the country of origin, in consequence of which neither will 
afford relief for the tax paid to the other.’-l1

Some bilateral tax agreements, particularly those conclud
ed by European countries, employ a formula, according to 
which royalties paid to a person who is a resid/ent of one terri
tory should he exempt from tax in the other territory in which 
the property is used, unless they are attributable to the activities 
carried on by that person at a permanent establishment in that 
country. There are agreements, including those concluded by 
some of the member countries, that give the right of taxation to 
the country in which the property is used. The latter formula is 
also in conformity with the internal legislations of India, 
Pakistan and Ceylon. Royalties are, however, not subject to any 
income tax under the law of the Egyptian Region of the U.A.R.

(i) Earned income from personal services, private employ
ment or liberal profession

According to the general provision contained in the Tax 
Agreements, remunerations for personal services etc- are taxable 
only in the country where the services are performed- This rule 
is, however, subject to an exception in the case of employment 
of short duration. For example, remunerations paid to an in
dividual who is resident in one of the contracting States for 
personal services performed within the other contracting State 
are not subject to tax in that other State if his stay there does 
not exceed one hundred and eighty-three days. “This exception 
is designed in particular to facilitate the international move
ment of qualified personnel.”

The practice followed in the tax agreements with regard 
to the taxation of professional services is not, however, uniform.

11 Taxation of Royalties, Report of the Commission on Taxation of 
International Chamber of Commerce, May I960, page 6.

12 Elimination of Double Taxation, Fiscal Committee of the O.E.E.C. 
2nd Report, July 1959. page 18.

Some agreements employ the concept of permanent establish
ment or the concept of ‘fixed base’ (to use the term of the 
O.E-E-C-) according to which the country where the earnings 
from professional services or other independent activities of a 
similar character are to be taxed is determined not by the 
actual place where the services are renderd but by the place 
where the tax payer concerned has a permanent establishment 
in which or from which he renders his services.

It may, however, be noted that the domestic tax laws of 
India, Pakistan and Ceylon do not make any difference in the 
tax treatment of liberal prefessions on the one side and per
sonal services and private employment on the other. According 
to the tax law of the Egyptian Region of the U.A.R., “an 
annual tax is imposed on the profits of liberal professions and 
other non-commercial professions exercised by the tax payer 
independently and having labour as its main factor This tax 
is imposed, together with the other taxes due in accordance 
with the provisions of the law, on the earnings from wages and 
salaries or commercial and industrial profits-13

It may be of interest to note a paragraph relating to the 
tax on liberal professions from the Memorandum presented by 
the Delegation of the U.A.R., on the subject of Double Taxa
tion. The paragraph lays down that “the tax on liberal profes
sions is territorial.” It is applicable, like the tax on agricul
tural land and buildings, to “incomes realised in Egypt and 
does not extend to incomes produced abroad even if it 
concerned an Egyptian or a foreigner resident in Egypt.” 
“There can never he international double taxation” in such cases 
unless the nationality law of the person who performs the 
profession “adopts the principle of political subordination as is 
the case under the income-tax law in force in the United States 
of America”.

ofNo 14 1939t3 Article 72 of Act



(j) Private pensions and life annuities

According to the principle adopted in most of the bilate
ral Tax Agreements, private pensions and life annuities derived 
by a resident of one of the countries from sources in the other 
country are taxable only in the country of residence of the 
recipient. There are, however, some agreements which give the 
right to tax such income to the country of source, i.e., the 
country from which the income is derived- The latter formula 
also conforms to the domestic provisions of law in India, 
Pakistan, Ceylon, Iraq and the U-A.R.

(k) Public salaries and pensions

In order to conform with the rules of international court
esy and mutual respect for sovereignties1'14 biLtvral Tax 
Agreements follow the principle that remunerations, including 
pensions, paid by or out of funds created by a contracting 
State or a political sub-division or a local authority thereof 
to an individual who is a national of that State in aspect of 
services rendered to that State or sub-division or local autho
rity thereof in the discharge of governmental functions are 
taxable only in that Stale. The place where the services are or 
were rendered is immaterial, ‘’provided that the services relate 
to the normal sphere of public activities as understood in inter
national usage."15 Hence services performed in connection 
with trade or business carried on by the State, political sub
division etc. paying the remuneration, are not governed by 
this rule.

(l) Capital gains

Most of the bilateral Tax Agreements embody the prin
ciple that gains derived from the sale, transfer or exchange

14 Model Bilateral Convention for the Prevention of International Double 
Taxation and Fiscal Evasion, League of Nations, Mexico Draft, 1943, 
page 54

15 Ibid.

of immovable property is taxable only in the country in which 
the property is situated. As regards gains derived from the 
sale or exchange of any capital assets other than immovable 
property, the rights of taxation in some agreements are reserved 
to the State of which the recipient is a resident. Some agree 
ments, however, stiputate the rule that gains derived from th 
sale, exchange or transfer of a capital assets (movable or immov 
able) may be taxed only in the country in which the capital 
asset is situated at the time of such sale, exchange or transfer.

(m) Technical method of avoiding double taxation, i. e 
the exemption method and the tax credit method

The problem of double taxation arises when the same 
income becomes the taxable subject of two different taxing 
countries, one claiming tax as the country of origin of the in 
come and the other as the country of residence of the tax payer 
It is generally accepted that the country where the income 
arises has the right to tax that income in priority to any claim 
by the country where the owner resides. There is, however, a 
wide divergence of practice between countries when it comes to 
the exercise of their residual power to tax residents on income 
derived from abroad after the country of origin of the income 
has had its cut. Some tax foreign income (after deduction of 
the foreign taxes) like any other income, some exempt it 
altogether, some exempt particular types of income from abroad 
and some give a measure of relief by setting off the foreign 
taxes against their own tax (either under Double Taxation 
Agreements or unilaterally) or by charging income from abroad 
at a lower rate.

It may be pointed out that if the problem of allocation of 
taxes between the contracting States is resolved, double taxation 
is completely eliminated under the exemption method. But this 
is not so with tax credit method which involves intricate pro
cedure of calculating foreign tax to be credited against home



tax and which “often fails to give adequate relief from double 
taxation owing to differences in the types of tax levied in the 
country of residence and the country of origin, in the bases of 
assessment to income-taxes and owing to the existence of sub
ordinate taxing authorities in addition to the central govern
ment”.16

16 For details see Appendix V. Report of the Commission on Taxation 
of International Chamber of Commerce.

depend on the 
available to him in Ceylon

VI. COMMENTS RECEIVED FROM THE
member governments on the topics

OF DISCUSSION

CEYLON

(a) Definition of the terms ‘nationality’, ‘residence’ and 

■domicile’
For the purposes of Ceylon Income-Tax, ‘nationality’ and 

domicile’ are immaterial; it is ‘residence’ that matters.
As regards an individual, his residence in Ceylon depends 

on the length of stay in the Island and does not 
fact whether a permanent home 
or not.

The residence of a body of persons or a company, i. c., 
a ‘legal person’ is in the country in which it has its ‘real centre

of management’.

(b) Income from real property
Under the Double Taxation Relief Agreements Ceylon has 

entered into, whether the source of income is real property or 
otherwise, the principle adopted by Ceylon, except for certain 
variations, is that the country in which the income arises is 
entitled to retain the tax and the other country gives the relief.

(c) Income from royalties or internal sources

The statement made in the first sentence of sub para. 
2 is not correct. It would appear that this presumably has been 
taken from a reply sent to a questionnaire 111 November 1 
The position has not been set out clearly in this letter, and 
apparently it has been misunderstood. The true position i 
that royalties derived from Ceylon are taxed in Ceylon whether 
they arise from natural resources or not, although there is no 
specific reference in the law to royalties on natural resouices.



(d) Income from mortgages

Income from mortgages and loans given out in Ceylon are 
liable to tax in Ceylon as the income arises in Ceylon. The 
position set out in para, (b) above under income from real 
property holds good in respect of income from mortgages as 
well, as no distinction is drawn in Ceylon between income 
from real property and securities.

(e) Income from business

The position outlined in sub-paras, (i) and (ii) is substan
tially the same as that adopted by Ceylon.

In regard to sub-para, (iii) liability to Ceylon tax will arise 
where any person in Ceylon acts on behalf of a non-resident 
person and is instrumental in effecting any sale or disposal of 
property. The profits derived by such non-resident person from 
the sale or disposal will be liable to Ceylon tax and the person 
in Ceylon who acts on his behalf will be deemed to be his 
agent. The element of instrumentality is therefore more signifi
cant in the Ceylon Income-Tax Ordinance than what issetdown 
in sub-para. (iii). If the transaction was effected through the 
instrumentality of a person in Ceylon, liability to tax will arise. 
If, however, the transaction was negotiated direct between the 
person in Ceylon and the non-resident without the intervention 
or assistance of anyone in Ceylon, there will be no liability to 
tax in Ceylon.

Concerning sub-para, (iv) isolated or occasional transac
tions are liable to tax in Ceylon if such transactions are in the 
nature of business or trade- Casual or non-recurring profits 
are not taxable provided they are not in the nature of trade or 
business.

Income derived from operation of ships or aircraft

Ceylon is in agreement with sub-para. (2) in this para
graph and has embodied in some of the Double Taxation

Relief Agreements entered into, the pnnc.ple that at least
pe! cent of the profits arising in Ceylon on sb.pp.ng and air

craft should be taxed in Ceylon.

(g) Income from movable capital
The general principle adopted by Ceylon is that the coun

try in which the income arises has a right to retain ^
whilst the other ^served by taxing

:rmenffom0cUanpitai at the home of the debtor or benefieiary.

(h) Income from royalties
The internal legislation in Ceylon is that Ceylon has the 

right to tax the income from royalties that arise in C ylon 
In the Double Taxation Relief Agreements entcre»to by 
Ceylon, Ceylon has endeavoured to retain the u 
least part of the tax on such income.

(i) Earned income from personal services 
Ceylon agrees with the principle that remuneration for 

personaTservices is taxable in «he coun.r,
are rendered. In the Double Taxation Relief Agreements 
Ceylon has entered into, certain exemptions have^ however been 
provided for. For instance, profits or remuneration paid to an 
individual for personal or professional services are not sub
ject to tax in the country where the services are rendered if

(a) his stay there does not exceed 183 days;

(b) the services are performed for or on behalf of a re
sident of the other country;

(c) the profits or remuneration are subject to tax in the 

other country.
This exemption, however, does not apply to artists, musi 

cians, public entertainers, e,c„ who are liable «0 «ax, whatever

the period of their stay is.



71

PAKISTAN

Extract from Letter No. F. 23 (I) P/03- III Dated March 
27, 1963 from Mr. M.B K. Babar, Third Secretary, Pakistan High

The principle that the right to lav this income belongs to 
the ‘country of source’, i. c. the country from which the income 
is derived, is embodied in our Double Taxation Relief Agree
ment with India. But in our agreements with the United King
dom and Sweden, we have conceded that such income should 
be taxed by the country of the residence of the recipient.

Ceylon argees with the principle that remuneration 
including pensions paid by Government should be taxed by the 
country which pays the salaries or pension and exempted by 
the other.

Under the Double Taxation Relief Agreements with the 
United Kingdom and Sweden, a resident of one country who 
docs not carry on a trade or business in the other country 
through a permanent establishment is exempt from tax in other 
country on gains from the sale, transfer or exchange of capital 
assets.

In the Double Taxation Relief Agreements entered into 
by Ceylon, certain special exemptions are prodvided for, but 
some incomes come under a system of tax credits. Under this 
system of tax credits, the country where the income arises 
retains the right to tax the income whilst the othc country gives 
relief in the form of a tax credit. Ceylon, however, favours the 
provision of tax exemptions to the system of the tax credits.

Commission, Ne 
Legal Consultative Committee

iv Delhi, addressed to the Sécrétai y,
New Delhi,

Asian-Africu:-

***

7 jtr: «° ,;sr^r;e u“ 1^.0—
fiscal evasion, and to state tnai udated

of double taxation and
Government of Pakistan have no comments ■

THAILAND

, T „tpr No 46412506 dated May 1, 1963, from 
Extract ft on - s Rova/ Thai Embassy, New

Mr. S. Bamrungphong, hirst Secie - Consulta-
Delhi, addressed to the Secretary, Asian-African Lcga

Committee, New Delhi.live ***
***

o your leuci ' * . ç

emto 29, >962, W.ÙCV, *
D,S.C"SS.‘°" ÜSÏL, L consideration, I have the honour to

With reference to your letter No- F. (Rcs.)-7/62j)f Nov^ 

r 29, 1962, which, togetl 
____ ssion prepared by the Si
authorities concerned for consul*.----- - ^ from Bangkok
inform you that reply ms now ^ attention and, since it 
stating that the matter is receiving rtant subject the Thai
is a technical,, consented ^"Se a verbal 
Member of the Committee reserve he V* 
comment during the nest sees,on of the Comm

(j) Private pensions and life annuities

(k) Public salaries and pensions

(I) Capital gains

(m) Technical methods of avoiding double taxation, i. e. 
tlic taxation method and the tax credit method



VII. MEMORANDUM SUBMITTED BY THE 
U.A.R. DELEGATION AT THE SIXTH 

SESSION, CAIRO (1964)

The United Arab Republic Delegation during the fourth 
session of the Asian-African Legal Consultative Committee 
submitted a memorandum on Double Taxation. The Delega
tion explained the views in Arab Tax Legislation and referred 
o the efforts made in the move towards avoidance of double

taxation.

The Delegation points out the fact that the U.A R has 
contributed effectively to avoid and alleviate double taxation. 
Our State has passed the Law No. 542 for the year 1955 
accordmg to which the President can authorise the conclusion 
of bilateral or collective treaties to avoid double taxation on the 
basis of reciprocity. In compliance with this law, agreements 
were concluded between the U.A.R. and Sweden, German

ederal Republic, United States of America, Austria, Italy 
Norway and Finland. y

The report of the Commission points out that double 
taxation should be eliminated on the basis of the exemption 
method and not of the tax credit method and that the country 
o origin has the sole right to tax the income. The problem of 
double taxation arises from the claim of the country of residence 
to tax income of foreign origin.

The U.A.R. Delegation has the pleasure, during the 
present session, to present its recommendations urging the 
Committee to take uniform and international action in this

It is fairly desirable to dispel the fog of differences in 
claims and arguments regarding the principle of double taxation.

In order to achieve this, general and uniform rules can be made 
internationally in application of the modern theory of unifying 
the laws and making them identical. Such a step will safeguard 
the interests of the investor who provides his capital and 
business experience. Also, the country of origin and the 
country of residence will benefit too. It is also necessary to 
define clearly what is: Double Taxation—Country of Residence— 
and Country of Origin.

As an example, we are in favour of the definition given by 
Griziotte : saying that‘double taxation’ is the case of imposing 
more than one tax on the same revenue for the same period, 
when there is only one reason justifying part of the revenue. 
We also accept the definitions of the ‘country of origin’ and 
the ‘country of residence’ mentioned in the Commission’s 
memorandum.

The country of residence is the country in which the 
investor resides and provides capital for international 
investment. The country of origin is the country in which the 
capital is invested and where the income originates. We also 
stress the need for setting up a committee of taxation experts 
from the contributing countries to give model definitions of 
taxation technical terms to avoid any double taxation which 
may arise as a result of misinterpretation of such terms by both 
the country of origin and the country of residence.

In the agreements, which we mentioned before, the parties 
defined some technical terms, e.g.

1. The term “Person” includes any natural person, 
company and any unincorporated body of persons.

2- The term “Company” means any body corporate and 
any association or other like entity which is treated 
as a body corporate for tax purposes.

3. The term “Resident in EevDt” means
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(a) Any company having its principal scat of control 
and management in Egypt.

(b) Any other person who is resident in Egypt (by 
reason of abode or sojourn) for the purposes of 
Egyptian tax and not resident in the foreign 
country (by reason of abode or sojourn) for the 
purposes of foreign tax.

The term “Permanent Establishment” means a branch, 
management, factory, office, oilfield, mine, quarry or 
other place of natural resources subject to exploita
tion, farm, plantation, workshop, warehouse, installa
tion, or other fixed place of business in which the 
business of the enterprise is wholly or partly carried 
on. It also includes a place where building construc
tion is carried on for a period of at least six months 
The term shall also include an agent or an employee 
who has, and habitually exercises, an authority to 
negotiate and conclude contracts on behalf of an 
enterprise of one of the territories or has a stock of 
merchandise from which he regularly files orders on 
its behalf.

An enterprise of one of the territories shall not 
be deemed to have a permanent establishment in 
the other territory merely because it carries on 
business dealings in that other territory through 
a bonafide broker or general commission agent 
acting in the ordinary course of his business as 
such

(b) The fact that an enterprise of one of the terri
tories maintains in the other territory a fixed 
place of business exclusively for the purchase of 
goods or merchandise for the enterprise shall not
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of itself constitute that fixed place of business 
a permanent establishment of the enterprise;

The fact that a company which is a resident of 
one of the territories has a subsidiary company 
which is a resident of the other territory or which 
carries on a trade or business in that other 
territory (whether through a permanent establish
ment or otherwise) shall not of itself constitute 
that subsidiary company a permanent establish
ment of its parent company.

The term “Royalty” means any royalty or other 
amount paid as consideration for the use of, or for 
the privilege of using, any copyright, patent, design, 
secret process or formula, trade-mark, or other like 
property, but does not include any royality or other 
amount paid in respect of the operation of a mine 
or quarry or of any other extraction of natural 
resources or rents or royalties in respect of cinemato
graph film.

6. The term ‘nationals’ means :

(a) All Egyptian subjects whether residing in Egypt 
or not, and

(b) All legal persons, partnerships, associations and 
other entities deriving their status as such from 
the law in force in Egypt.

In underdeveloped countries of Asia and Africa, because 
of the need of economic development and aids, it is advisable to 
exempt the investor from the tax of the country of residence ; 
therefore it is claimed to tax his income only in the country of 
origin. Such exemption may prejudice the economy of the 
country of residence. On the other hand, countries of origin 
will benefit from such exemption which may result in the escape



of capital investments from countries of residence where 
the rate of taxation is high to lighter taxed countries of origin

Therefore, we suggest that double taxation system can be 
applied on condition that a balance between the two taxes can 
be maintained and that the country of origin and the country of 
residence should not charge the income of the investor with 
more than he bears in favourable conditions.

So we propose that parties to bilateral treaties should 
accept the reduction made by the country of residence of all 
taxes paid abroad on incomes derived from capital invested in 
the countries of origin. It should be considered that rates of 
taxes levied by member countries should be uniform and less 
than those levied on the total revenue in such a way as to allow 
for a reduction from the tax and to leave a reasonable margin 
(surplus) of tax allocated to the country of residence.

Some examples for the exemption from taxes were given 
in the agreements which were concluded between the U.A.R. 
and the countries we mentioned before, such as :

1. Dividends paid by a company resident in the foreign 
country to a resident of Egypt shall be exempt from 
foreign tax.

Dividends paid by a company resident in Egypt to a 
resident of foreign country shall in Egypt be subject 
only to the tax on income derived from movable 
capital, the supplementary taxes and the defence tax 
(which taxes shall be deducted at source) provided 
that such dividends shall be deducted from the 
amount of the company's taxable income or profits 
subject to the tax chargeable in respect of its industrial 
and commercial profits if such dividends are distri
buted out of the taxable profits of the same taxable 
year and not distributed out of accumulated reserves 
or other assets.

Income of whatever nature derived from real property 
within one of the territories by a resident of the oilier 
territory shall be exempt from tax in the last 
mentioned territory.

Any royalty or other amount paid in respset of the 
operation of a mine or quarry or of any other ex
traction of natural resources within one of the 
territories to a resident of the other territory shall 
be exempt from tax in the last mentioned territory.
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A resident of one of the territories shall be exempt 
in the other territory from any tax on gains from the 
sale, transfer, or exchange of capital assets.

6. Where a resident of one of the territories shows 
proof that the action of the tax authorities of the 
contracting parties has resulted or will result in 
double taxation contrary to the provisions of this 
agreement he shall be entitled to present his case to 
the party of which he is a resident. Should his 
claim be deemed worthy of consideration, the com
petent authority of the party to which the claim is 
made shall endeavour to come to an agreement with 
the competent authority of the other party with a 
view to avoidance of double taxation.

Cooperation in economic, commercial and industrial 
fields will provide undoubtedly better chances for international 
peace, because we regard the conclusion of agreements by 
many countries for safeguarding their mutual interests, a con
structive step in consolidating peace among them. Moreover, 
assistance is provided for African and Asian countries in the 
form of a Dow of capital from industrial countries with a high 
standard of living. This capital is invested in their economic 
development. We should also reiterate the fact that this 
essential step will result in economic stability. This trend will 
also relieve the investor from the burden of double taxation as
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each country sacrifices part of its rights for the sake of the 
other country.

To achieve cooperation, minor sacrifices have to be made. 
Such sacrifice comes from the State for the sake and good of 

individual and not the reverse.

Therefore, we sum up the following recommendations :

(a) Uniform definitions of technical terms in taxation to 
become internationally accepted.

(b) The adoption of standard rules and regulations for 
all kinds of taxes in such a way is to avoid any dif
ferences between taxes levied in the countries of 
origin and countries of residence.

Double taxation can be avoided by agreement between 
the parties concerned upon a reduction to be made by the 
country of residence of all taxes paid abroad on incomes 
derived from capital invested in the country of origin. Rates 
of taxes should be uniform in all member countries of the 
treaty, and should be lesser than the rates of taxes levied on the 
total revenue, allowing for a reasonable margin to be left for 
the country of residence.

VIII. REPORT OF THE SUB COMMITTEE

Appointed at the Sixth Session, Cairo (1964)

1. The Sub-Committee was unable to meet until the 2nd 
March, 1964.

2. At this meeting the Sub-Committee noted with satis
faction the excellent Study and topics for discussion prepared 
by the Secretariat. The delegate of the U.A.R. presented a 
memorandum on the subject. The memorandum inlcralia 
proposed that the Committee should endeavour to develop uni
form definitions of the fundamental concepts underlying Double 
Taxation agreements concluded by participating countries, such 
as “Country of Residence’’ and “Country of Origin”. It advo
cated the creation of a Committee of Taxation Experts to 
evolve model definitions of technical terms employed by parti
cipating countries. Such developments might facilitate the 
adoption of standard rules and regulations for all kinds of 
taxes in such a way as to avoid any differences between taxes 
levied in the countries of origin and of residence respectively 
The Sub-Committee also received a note from the delegation of 
Ceylon containing supplementary answers to the U.N. question
naire on Double Taxation.

3. The Sub-Committee had a preliminary exchange of 
views on the objective of the Committee in its consideration of 
the problem of Double Taxation. It was common ground that 
the Double Taxation Agreements provided a practical solution 
of a financial problem arising from the economic relations 
between two countries, and for this reason the bilateral ap 
proach has prevailed. How'ever, it was agreed that an exchang 
of views on the techniques employed by participating countries 
their experiences and practices in similar circumstances would 
encourage the development of common approach and perhaps
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the settling of a model agreement mutually beneficial to the 
Asian and African countries.

4. However, in the absence of the views of certain parti
cipating countries at this stage, the Sub-Committee agreed that 
it was not possible to discuss the matter in detail at this Session. 
It agreed to recommend to the Committee that such detailed 
discussion should be postponed until the next session. Mean
while, the Secretariat should continue its excellent work on the 
subject. In particular, it was agreed that the Secretariat should 
complete the compilation of information on the rules, regula
tions and practices of all participating countries and all agree
ments concluded by them.

Sd/'- Ofosu-Amaah (Ghana), Chairman 
Sd/'- G.A. Shah (India)
Sd/'- M. Hazumi (Japan)
Sd/- M. Abdul Salem (U.A.R.)

IX. REPORT OF THE SUB COMMITTEE
Appointed at the Seventh Session, Baghdad (1965) 

INTRODUCTION

This subject was referred to the Committee by the 
Government of India under Article 3 (c) of the Statutes for ex
change of views and information between the participating 
countries. The subject was considered by two Sub-Committees 
appointed at the Fourth and Sixth Sessions, but the matter was 
deferred until this Session for lack of complete information 
regarding the laws, practices and bilateral agreements of the 
participating States. This Sub-Committee was also hampered 
in its deliberations because of incomplete information- The 
subject is too complex to admit of easy solution. The conflict
ing interests of the countries, variegated patterns of their taxing 
laws, differing tax structures and absence of a universally ac
ceptable sytem of tax distribution among various countries 
make the task of proposing any model agreement on this 
subject difficult. Nevertheless, having regard to the vital impor
tance of the subject to the developing countries for economic 
cooperation, expansion of trade and business, exchange of 
technical knowledge and cultural activities, flow of capital and 
business enterprises, the Sub-Committee thought that a beginn
ing should be made by formulating certain broad principles for 
consideration of the Governments of the participating States. 
In formulating these principles the Sub-Committee found the 
material collected by the Secretariat very useful and informa
tive. The Sub-Committee wishes to place on record its appre
ciation of the labours of the Secretariat.

GENERAL PRINCIPLES

In order to solve the problem of double taxation in an 
effective way it is necessary to lay down certain general princi-
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P es which should govern the tax laws of all the countries.
hese principles are universally accepted in most of the bilateral 

agreements entered into by the member countries and other
non-member countries. These may be stated in general terms 
as follows:—■

(0 The taxation of income shall be governed by the 
laws of the country except where provision to the 
contrary is made by express agreement.

(2) National treatment clause-The Contracting States 
shall not impose upon nationals of other countries 

more burdens of taxes than they impose upon their 

own nationals.

(3) These laws should contain a provision empowering 

the Government to enter into bilateral or multilateral 

agreements to grant relief against double or multiple 
taxation, unilaterally or on reciprocal basis.

(4) The most practical method for providing relief 
against double or multiple taxation is by entering in
to bilateral agreements which take care of the special 
relations betw-een the two countries, but an attempt 
should be made to evolve a common pattern for eco
nomic development of all the participating countries 
on cooperative basis.

(5) In order to minimise the evil of double or multiple 
taxation on the same income, the participating coun
tries should endeavour to enter into arrangements on 
the basis of:

(a) Allocation of sources of income in respect of the 

categories of activities where the loss and gain 

would be substantially equal, having regard to 

the state of trade relations between the two 

countries.
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(b) In other cases where the same income is taxable 
in two countries, system of tax credits or tax 
rebates should be introduced.

In granting the tax credits any special tax concessions 
tax holidays or development rebates granted by one 
country as an incentive to industrial development or 
export trade, should not be taken into account and 
full credit should be given to the tax which is nor 
mally payable but for such special concessions. Other 
wise the whole object of granting special concessions 
would be nullified and one taxing country would get 
undue advantage at the expense of the other.

The participating countries should exchange infor 
mation available to them under their respective laws 
in the normal course of administration to enable the 
contracting parties to carry out their obligations 
under bilateral agreements and prevent tax evasion 
The information should be treated as secret and 
should not be disclosed to any person other than 
those concerned with assessment and collection of 
tax. No information shall be exchanged which would 
disclose any trade, business, industrial or professional 
secret or any trade process.

Any tax payer may make representation to the com
petent authorities of the contracting State of which 
the tax payer is a resident if the action of the taxa
tion authority of the other contracting State has 
resulted in double taxation contrary to the provisions 
of the Agreement. The competent authority shall 
have a right to present his ease to the appropriate 
authorities of the taxing State and every endeavour 
should be made to come to an agreement with a 
view to avoid double taxation and ensure fair imple
mentation of the Agreement.



PRINCIPLE OF ALLOCATION OF TAX JURISDICTION
The Sub-Committee is of the view that the most satis

factory method of granting relief against double taxation is ex
clusive allocation of specific sources of income to the country 
to which the source is allocated. This is because the participa
ting countries are approximately at equal lev el of economic 
development and the contracting country would give up subs
tantially the same amount of tax revenue which it would gain 
through the corresponding relinquishment by the other country. 
The psychological effect of exempting foreign income from the 
allocated sources would facilitate trade and business abroad 
with corresponding augmentation of invisible exports and ex
change of resources. The Experts Committee appointed by the 
League of Nations, the International Chamber of Commerce, 
and the Secretariat of the Asian-African Legal Consultative 
Committee have favoured the principle of allocation of sources. 
This system has the added advantage of simplification of proce
dure by allocation of income to the country where it has origi
nated. This system of allocation of sources cannot, of course, 
be all pervasive in respect of all types of income, but to start 
with it can be applied to certain specific categories which would 
not unduly deprive the State of any substantial revenue but 
ensure fair, equitable distribution and at the same time grant 
relief against double taxation.

The Sub-Committee recommends that initially the follow
ing categories of income should be allocated to the countries 
mentioned in the following paragraphs: —

(i) Income from immovable property including rents, 
royalties and gains from sale, exchange or transfer. 
This source should be allocated to the country of 
situs, that is, where the property is situate-

(ii) Royalties and profits from operating of mine, quarry 
and other natural resources. This should be allocated 
to the country where the operation is carried on.

(iii) The income from operation of international flights and 
shipping should be allocated exclusively to the coun
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try where the air corporation or the shipping com
pany is incorporated and/or has its head office with 
substantial control and management. In the case of 
air corporations and shipping companies, ordinarily 
the country of incorporation and the country in 
which the head office is situate happen to be the 
same. If, however, this allocation is considered dis
advantageous to certain participating members, the 
source should be allocated to the countries in which 
the income has originated.

(iv) The salaries, wages and pensions paid out of Govern
ment funds to its nationals in respect of services ren
dered to such Government shall not be subjected to 
tax in any other country. This exemption, however, 
shall not apply to services renderd in connection with 
trade or business carried on by such Governments 
for purposes of profit.

(v) Salaries end remuneration pahl for personal services 
shall be taxed by the country where the services are 
performed except if the services are rendered for a 
period not exceeding six months on behalf of the 
resident of other country.

(vi) Salary or remuneration earned by an individual who 
has bee i invited by a Government of other country or 
university, college or other educational institution for 
a period not exceeding two years shall not be subject 
to tax of the inviting country.

(vii) The remittances, grants, scholarships and other 
allowances to the students at recognised university, 
research institutions, religious or charitable organisa
tions etc. shall be exempt from tax in the receiving 
country.

(viii) The royalties and profits earned by copyright, patent, 
trade mark, trade name, etc. should be allocated to 
country where the profits arc earned.



These categories of income have been allocated to the 
respective countries of sources in almost all the bilateral agree
ments entered into by member countries and other countries, 
and it appears to this Sub-Committee that it will be a useful 
pattern to follow in all future agreements.

TAX ON TRADE, BUSINESS, INDUSTRY AND OTHER
PROFITS

The most important source of income, however, relates 
to trade, business and industry. Because of the diversity of 
business and industrial operations and the tax structure of diffe
rent countries it is impossible to devise a single system to cover 
all aspects. Various methods of allocation of income, tax exemp
tion, tax rebate, tax credit, etc. will have to be examined to 
arrive at an acceptable solution. In the absence of fuller infor
mation on the laws and practices of the participating countries 
the Sub-Committee recommends that this aspect of Double 
Taxation should be deferred till the next Session of the Commi- 
tee and the Secretariat should be requested to collect further 
material and formulate its proposals on this matter.

RECOMMENDATION
It is earnestly hoped that the participating countries would 

favourably consider the above proposals as a step forward to
wards international fiscal cooperation in minimising the un
doubted evil of double taxation and furnish their views as also 
the necessary information to assist the Committee in the task 
of formulating agreed proposals to achieve further progress in 
this direction.

Sd/- Mr. G. A. Shall (India) Chairman
Sd/- Mr. K. Gycke-Dako (Ghana)
Sd/- Dr. Hassan Al lladdawy (Iraq)
Sd/- Mr. A. Walanabc (Japan)

Sd/- SHAKIR AL-ANI 
President 
1-4-1965

Appointed at the Eighth Session, Bangkok (1966)

The subject of avoidance of Double Taxation was taken up 
for consideration in the Fourth,Sixth and Seventh Sessions of the 
Asian-African Legal Consultative Committee. The Sub-Commi
ttee appointed in the Fourth and Sixth Session to examine this 
problem w'erc not able to make any concrete recommendations 
for want of complete information regarding the laws, practices 
and bilateral agreements of the participating countries and, 
therefore, further consideration of the subject was deferred to 
the Seventh Session.

At the Seventh Session held in Baghdad, the subject was 
again referred to a Sub-Committee for further examination as 
that Sub-Committee had to contend with the same difficulties 
as its predecessors because of want of complete information, 
but in view of the importance of the subject to the Member 
countries it decided to make a beginning by formulating certain 
broad principles on the subject of Double Taxation. The 
Committee took note of that report and decided to give consi
deration to it in the present Session in which this Sub
Committee has been constituted.

The task before this Sub-Committee is to consider and 
report on certain aspects of the subject which were left out of 
consideration by the Sub-Committee appointed in the last 
Session. It, therefore, becomes necessary to briefly outline the 
recommendations made by that Sub-Committee. Its most im
portant recommendations were: (l) that the laws of the parti
cipating countries should contain provisions empowering their 
governments to enter into bilateral or multilateral agreements 
to grant relief against double or multiple taxation, (2) that 
bilateral agreements which take care of the special relations
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between contracting States afford the most practical method of 
avoidance of double taxation, (3) that such bilateral agreements 
should be on the basis of allocation of sources of income in 
respect of categories of activities where the loss or gain would 
be substantially equal, having regard to the state of trade rela
tions between the two countries; and (4) that in other cases, 
where the same income is taxable in the two countries, system 
of tax credit or tax rebate should be introduced.

This Sub-Committee is also of the same view as its prede
cessor that the principle of allocation under which the exclusive 
taxing power of each type of income is allocated to one of the 
two contracting States in conformity with certain tax criteria 
such as situs, source, residence or domicile affords the most 
satisfactory and practical method of giving relief against double 
taxation. This implies that when income from a particular 
source is chargeable to tax both in the country of the source of 
the income and also in the country within which the tax payer 
is resident, the income will be taxed by the taxing authorities 
of the country to which that particular source is allocated and 
relief against double taxation will be given to the tax payer by 
the other contracting State either by exempting that income 
from local tax or by giving credit for the tax paid in the 
country of source. This principle has been recommended be
cause as between countries which are more or less at an equal 
level of economic development each country would give up 
substantially the same amount of revenue that it would 
gain through corresponding relinquishment by the other 
country. The categories of income and the countries to which 
such income should be allocated are given in the previous 
Sub-Committee’s Report.

The previous Sub-Committee was, however, unable to 
make any recommendation in the matter of avoidance of or 
relief against double taxation of income arising from trade, 
business, industry and other profits, and it was this aspect of 
double taxation that was deferred to the present Session of

the Committee. The present Sub-Committee, therefore, addres
sed itself to an examination of the problem of double taxation 
on the follwing types of income, that is to say : (a) income 
from industrial and commercial enterprises (b) income from 
movable capital, and (c) income from capital gains.

INCOME FROM INDUSTRIAL AND 
COMMERCIAL ENTERPRISES

In most of the bilateral agreements concluded between 
different countries for avoidance of double taxation the concept 
or ‘permanent establishment, has been adopted. This means 
that the industrial and commercial profits accruing to an enter
prise which is resident in one of the contracting States will be 
chargeable to tax in the other contracting State only if it carries 
on its business through a permanent establishment located in 
that other State. All fixed places or business having a produc
tive character such as head offices, branches, factoiies, work
shops, warehouses, mines, oil-wells, installations etc., have 
been considered as permanent establishments. On the other 
hand, establishments like store-houses, purchase offices, infor
mation bureaus, etc. which are not directly engaged in actual 
productive operations are not included in the expression perma
nent establishment’ although they render general or particular 
services to the enterprise having no definite connection with 
the profit earned by it.

An agent acting in one of the contracting States for or 
on behalf of the commercial or industrial enterprise of the other 
contracting State has also been deemed to be a permanent 
establishment in the former State if he (1) habitually acts in 
the name of the enterprise concerned as a duly accredited agent 
and enters into contracts on its behalf or (2) acts as a salaried 
employee of the enterprise and habitually contracts business 
on its account or (3) habitually holds for purchase or sale stocks 
of goods belonging to the enterprise. However, most of the 
bilateral agreements also provide that an independent broker 

•* or a commercial agent who merely acts as an intermediary



between the enterprise of one of the contracting States and a 
prospective customer in the other contracting State is not 
deemed to be a permanent ctstablishmcnt of that other State. 
Similarly, the existence in one of the contracting States of a 
company which is a subsidiary of a company resident in the 
other contracting State will not make the subsidiary company 
a permanent establishment of the parent company, the reason 
being that for the purpose of taxation the subsidiary company 
is itself a distinct and separate legal entity.
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As already stated, the concept of permanent establish
ment has been adopted in most of the bilateral agreements con
cluded between member countries inter se or between non-mem
ber countries or between member countries and non-member 
countries for the purpose of avoidance of double taxation on 
income arising from industrial or commercial enterprises. The 
Sub-Committee realises that the taxation of income from 
industrial and commercial activities which are carried on in 
more countries than one having conflicting interests and diffe
rent tax structures, differing methods of computation of the 
taxable income or of the tax chargeable, affords a difficult and 
complex problem and the Sub-Committee has also not found it 
feasible or possible to make a detailed study of the taxing 
provisions of different States. However, having considered the 
provisions contained in the bilateral international agreements 
reproduced in the Vol. II of the Briefs of Documents this Sub 
Committee would recommend the acceptance by member 
countries of the concept of permanent establishment in the 
matter of taxation of income earned from industrial and com
mercial enterprises. A tentative definition of permanent estab
lishment has been given in the Annexure for the considéra' 
tion of the Committee.

INCOME FROM MOVABLE CAPITAL

Income from movable capital generally includes divi
dends paid by a company, interest on bonds, securities, notes or

bodies or companies. According to the Secretariat of the Asian- 
African Legal Consultative Committee, the tax agreemen s o 
not follow any general principle in regard to taxation o 
movable capital. It is said that the conflict of interests between 
capital exporting countries and capital importing countries 
makes this one of the most difficult problems arising in connec
tion with avoidance of double taxation. The interests of the
capital exporting countries arc served best by taxing the income
from capital investments‘‘at home of the creditor or ene cia
ry” while those of the capital importing countries, by taxation a 
home of the debtor, that is where the investment is used or the
income is paid. “The practical solution of the problem depen s
inmost cases on the extent to which each of the contracting
States is willing to limit its right of taxation in order to facilitate 
international investment.” The Sub-Committee is of the view 
that in the interest of expansion of trade and business an ow 
of capital amongst participating countries, the income 10m 
capital investments should be taxed in the country of residence 
of the debtor, in other words, in the country in which the the 
investment is used in priority to the country of residence of 
recipient of such income. Thus, dividends declared in a country 
should be treated as dividends from sources taxable within that 
country, interest on bonds, loans, securities and such other forms 
of indebtedness issued by government or local authorities or other 
corporate bodies of one of the contracting States should be 
taxed by that State as income from sources within that State.
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INCOME FROM CAPITAL GAINS

The bilateral tax agreements which the Sub-Committee has 
examined adopt the principle that gains derived from the sale 
transfer or exchange of immovable property are taxable in the 
country in which the property is situated. As regards the gains 
derived from the sale of capital assets other than immovable 
property certain agreements reserve the right of tax to the State 
in which the person earning the capital gain is resident. Other 

ctinulnte that <uich aains mav be taxed only in the



country in which the capital asset is situated at the time of the 
sale, exchange or transfer.

Tire Sub-Committee would recommend that the capital 
gains derived from tire sale or exchange of property or of any 
other capital asset may be taxed in the country of source, 
that is to say, in the country in which the capital asset is 
situated.

METHODS OF AVOIDING DOUBLE TAXATION

The bilateral agreements concluded between various coun
tries adopt the principle that the country of the source of the 
income has the right to tax that income in priority to any 
claim by the country of residence of the tax payer. However, 
in granting relief against double taxation of foreign income, 
the countries of residence exercising their residual power of 
taxation do not follow a uniform practice. In some cases the 
foreign income is included in the total income of the tax payer 
and tax is charged thereon in the same manner as on the dome
stic income and credit is allowed for the tax paid in the country 
of source of the income against the tax payable on the total 
income. This is the tax credit method. In other cases the fore
ign income is taken into account only for the purpose of ascer
taining the rate of tax applicable to the domestic income but 
thereafter no tax is charged on the foreign income. This is the 
exemption method. Some of the bilateral agreements parti
cularly those concluded between India and Pakistan, and India 
and Ceylon follow a simplified pattern of allocation of sources. 
Certain incomes from personal services, income from securities 
and from immovable property arc exclusively taxable in one of 
the contracting countries on the basis of source, situs or accrual 
as laid down in the schedules of these agreements. Other kinds 
of income, such as income from goods manufactured in one 
country and sold in the other or metal ores, mineral oils etc. 
extracted in one country and sold in the other, are partly tax
able by one country and partly by the other according to an 
agreed proportion. If either country charges more than what

is specified in the schedules to those agreements, that country 
allows an abatement equal to the lower of the amount of the tax 
attributable to such cases in either countries. Under the agree
ment concluded between India and Japan the bulk of income 
comes under the tax credit method.

The Sub-Committee considers that if an accord can be 
reached between contracting States in the matter of allocation of 
sources of income between the States the exemption method ma
kes for a complete elimination of double taxation. The tax credit 
method involves intricate procedure of calculating foreign tax 
to be credited against domestic tax on the total income includ
ing foreign income of the tax payer and even fails to give 
adequate relief from double taxation owing to differences of 
methods of computation of taxable income in the country of 
source and in the country of residence. In the Report of the 
Commission on Taxation of the International Chamber of 
Commerce, it is pointed out that the system of taxing foreign 
income and giving credit for foreign tax on it often fails to 
give adequate relief from double taxation owing to differences 
in the types of taxes levied in the country of residence and in 
the country of source, “in the bases of assessment of income- 
tax and owing to the existence of subordinate taxing authori
ties in addition to the central government.” In the opinion of 
that Commission the only sure method of avoiding double 
taxation in the country of residence is to exempt foreign income 
from any proportional or progressive taxes. This Sub
committee is likewise of the view that the exemption method 
makes for simplicity and is the simplest way of avoiding double 
taxation particularly in countries which are more or less at 
an equal level of economic development.

LOCAL TAX CONCESSION

If, however, the tax credit method is preferred as a means 
of giving relief against double taxation, this Sub-Committee 
would like to reiterate the principle formulated by the previous 
Sub-Committee in clause (6) of the General Principles. The



Sub-Committee feels that in granting relief by tax credit the 
scheme of relief should provide for giving credit for the tax 
spared. Certain countries give special tax concession by special 
incentive measures designed to promote economic development. 
If the countries of residence which tax foreign income at the 
ordinary rate of tax and then give credit only for the actual 
amount of the foreign tax charged in the country of source, the 
relief by way of tax concessions which the capital importing 
countries give to foreign capital invested in their enterprises 
merely enures for the benefit of the capital exporting 
countries, it is not fully enjoyed by the persons who invested 
the capital but is expropriated by their government. For 
example, the law in India contains provisions for reduction of 
tax as special incentive measures designed to promote economic 
development in that country, such as provisions relating to 
exemption from tax of interest payable on money borrowed 
abroad, provisions relating to development rebate or relating 
to partial exemption from tax of any newly established indus
trial undertaking or hotels. The agreement between India and 
Japan incorporates a scheme by which the amount by which the 
Indian tax has been reduced under the aforesaid provisions for 
promoting economic development is deemed to have been paid 
by the tax payer and credit for that amount is allowed against 
the Japanese tax. It appears to this Sub-Committee that this 
would be a useful pattern to follow' in the future agreements 
between the participating countries.
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SUMMARY OF CONCLUSIONS

(2) Income from movable capital such as dividends dec
lared and paid by companies, interests on bonds, 
loans, securities or debentures issued by governments, 
local authorities or other corporate bodies should be 
taxed in the country where the investment is made 
and not in the country of residence of the recipient 
of such income.

(3) Capital gains derived from the sale, exchange or 
transfer of immovable property or other capital assets 
should be taxed by the country in which such assets 
are situated.

(4) As a means of removing double taxation the con
tracting States may as for as possible adopt the 
exemption method in preference to the tax credit 
method.

(5) In cases where relief is preferred to be given by tax 
credit the scheme of relief should provide for afford
ing credit to the tax spared.

In conclusion, the Sub-Committee w'ishes to place on 
record its appreciation of the work done by the Secretariat in 
collecting very useful material documented in the Second 
Volume of the Briefs of Documents which has been of great 
assistance to the Sub-Committee in its deliberations.

Sd/— R.M. Mehta 
Sd/— Tadao Araki 
Sd/— Wichian Watanakun
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To sum up, the Sub-Committee recommends :—

(1) that industrial and commercial profits accruing to 
the enterprise or one of the contracting States should 
be charged to tax only if that enterprise carries on 
trade or business in the other contracting States 
through a permanent establishment situated therein.

ANNEXURE

DEFINITION OF PERMANENT ESTABLISHMENT

The term “permanent establishment” means a fixed place 
of business in which the business of the enterprise is wholly or 
partly carried on;



(a) the term “fixed place of businesss” shall include a place 
of management, a branch, an office, a factory, a work
shop, a warehouse, a mine, quarry or other place of ex
traction of natural resources;

(e) a broker of a geniunely independent status who merely acts 
as an intermediary between an enterprise of one of the 
territories and a prospective customer in the other territory 
shall not be deemed to be a permanent establishment of 
the enterprise in the last-mentioned territory;

(b) an enterprise of one of the territories shall be deemed to 
ha\ , in the other territory if it
carries on in that other territory a construction, installa
tion or assembly project or the like;

(f) the fact that a company, which is a resident of one of the 
territories, has a subsidiary company which cither is a 
resident of the other territory or carries on a trade or busi
ness in that other territory (whether through a permanent 
establishment or otherwise) shall not, of itself constitute 
that subsidiary company a permenent establishment of its 
parent company.

(c) the use of mere storage facilities or the maintenance of a 
place of business exclusively for the purchase of goods or
merchandise and not for any processing of such goods or 
merchandise in the territory of purchase, shall not consti
tute a permanent establishment;

(d) a person acting in one of the territories for or on behalf 
of an enterprise of the other territory shall be deemed to 
be a permanent establishment of that enterprise in the 
first-mentioned territory, but only if

1. he lias and habitually exercises, in the first-mentioned 
territory, a general authority to negotiate and enter 
into contracts for or on behalf of the enterprise, 
unless the activities of the person arc limited exclu
sively to the purchase of goods or merchandise for 
the enterprise; or

2. he habitually maintains in the first-mentioned terri
tory a stock of goods or merchandise belonging to 
the enterprise from which the person regularly 
delivers goods or merchandise for or on behalf of 
the enterprise; or

3. he habitually secures orders in the first-mentioned 
territory wholly or almost wholly for the enterprise 
itself or for the enterprise and other enterprises which 
are controlled by it or have a controlling interest in it;



XL FINAL REPORT OF THE COMMITTEE 
ADOPTED AT THE NINTH SESSION

The subject of Relief Against Double or Multiple Taxa
tion was referred to the Committee by the Government of India 
under the provisions of Article 3 (c) of the Statutes ot the 
Committee for exchange of views and information between the 
participating countries.

2. The Committee took up the subject for preliminary 
discussion during its Fourth Session held in Tokyo in 1961.
A Sub-Committee was appointed at that Session to examine in 
what manner the Committee should treat the problem of avoi
dance of double or multiple taxation and fiscal evasion. The 
Committee at that Session on the recommendations of the Sub
Committee decided that the Secretariat should request the 
Governments of the participating States to forward to the 
Secretariat the texts of agreements on avoidance of double taxa
tion concluded by them and the texts of the provisions ot their 
municipal laws concerning the subject. The Committee also 
directed its Secretariat to draw up a questionnaire and the 
topics for discussion and send the same to the Governments of 
the participating countries.

3. In accordance with the directions of the Committee the 
Secretariat invited the Governments of the participating States 
to send answers to the quetionnaire and their views on the topics 
for discussion. The Secretariat also prepared a brief dealing 
with the topics mentioned in the questionnaire on the basis ot 
the information supplied by the Governments of the participa
ting countries as also on the general State practice as gathered 
from different sources, such as international agreements, muni
cipal legislations of different countries and studies done by 
governmental and private organisations.

4. At the Sixth Session of the Committee held in Cairo in 
1964 a Sub-Committee was appointed to examine the question 
on the basis of the information collected by the Secretariat. The 
Sub-Committee after a preliminary exchange of views recom
mended that though bilateral double taxation agreements pro
vided a practical solution to the financial problems which 
arose from the economic intercourse of nations, it was desirable 
to have an exchange of views on the techniques employed by the 
participating States, their experiences and pradices with a view to 
drawing up of a model multilateral convention. The matter was 
again considered by a Sub-Committee appointed at the Seventh 
Session held in Baghdad in 1965. That Sub-Committee repor
ted that the conflicting interests of the countries, the varied 
patterns of their taxing laws, different tax structures and absence 
of a universally acceptable system of tax distribution among 
various countries would make the task of proposing any model 
agreement on this subject to be extremely difficult. Neverthe
less,having regard to the vital importance of the subject to deve
loping countries for economic co-operation, expansion of trade 
and business, exchange of technical knowledge and cultural 
activities, flow of capital and business enterprises, the Sub
Committee thought that certain broad principles should be 
formulated for consideration of the Governments of the parti
cipating States. The Sub-Committee therefore drew up certain 
general principles but excluded from the scope of its report 
the questions relating to tax on trade, business, industry and 
other related topics. The subject was further considered by 
another Sub-Committee appointed at the Eighth Session. That 
Sub-Committee was able to formulate certain general princi
ples on the topics left over from the Seventh Session.

99

5. The Reports submitted by the Sub-Committees appoin
ted at the Seventh and the Eighth Sessions were placed before 
this Committee for consideration at this Session. The Committee 
after general discussion of the reports of the two Sub-Committe
es have found the principles formulated by the Sub-Committees



generally acceptable. Having regard to the fact that the Commit
tee's functions under its Statutes are of an advisory character, 
the Committee considers that the appropriate manner in which it 
could deal with this subject is to formulate the principles for 
avoidance of double or multiple taxation and it would be upto 
the Government of each participating State to decide as to 
how it would give effect to the Committee s recommendations 
whether by entering into multilateral or bilateral arrangements 
or by incorporating the principles formulated by the Commi
ttee in their own municipal laws. In this view of the matter 
the Committee has formulated the general principles on the 
subject which arc set out in the Annexure to this Report.

Sd.- (C. K. Daphtary) 
President.

ANNEXURE

General principles recommended for adoption in international 
agreements for avoidance of double or multiple taxation 

of income
PART I 

GENERAL

1. Relief against double taxation of the same income by 
two or more countries is given either unilaterally or by the 
countries concerned entering into bilateral or multilateral agree
ments providing for such relief.

2. Bilateral agreements which take care of the special 
relations between the two countries afford the most practical 
method for providing relief against double taxation.

3. The laws of the Contracting States should contain 
provisions empowering their Governments to grant relief against 
double or multiple taxation unilaterally and also to enter into

bilateral or multilateral treaties or agreements setting forth 
the principles for granting such relief on a reciprocal or non
reciprocal basis and to implement them.

4. The laws in force in each of the contracting States 
will govern the assessment and taxation of income in that State 
except where express provision to the contrary is made in the 
agreement.

5. The agreements should cover the taxes on income 
and capital gains imposed under the law of each of the Contrac- 
ing States.

6. The agreements should provide that they will also 
apply to any other taxes of a substantially similar character 
imposed in each of the Contracting States subsequent to the 
date of the agreements.

7. The Contracting States shall not impose upon the 
nationals of other countries more burdensome taxes than they 
impose upon their own nationals.

PA RT II 

DEFINITIONS

8. The agreements should contain definitions of impor
tant terms used therein, such for example as “person", “com
pany”, “enterprise of a Contracting State”, “resident of a 
Contracting State”, “permanent establishment” etc.

9. The term “person” includes natural persons, com
panies and all other entities which arc treated as taxable 
units under the tax laws of the respective Contracting States.

10. “Company” will mean any body corporate or entity 
which is treated as a body corporate for tax purposes under the 
tax laws of the respective Contracting States.

11. “Enterprise of a Contracting State” will mean an 
industrial or commercial enterprise or undertaking carried on in 
that Contracting State by a resident of that State.
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12. The expression “resident of a Contracting State” will 
mean any person who under the law of that State is a resident 
of that State for the purpose of taxation in that State and not a 
resident of the other Contracting State for the purpose of taxa
tion in that other State.

13. A “company” will be deemed to be a resident of the 
Contracting State in which its business is wholly managed and 
controlled.

14. (i) The term “permanent establishment” will mean
a fixed place of business in which the business of 
the enterprise is W'holly or partly carried on and 
will include a place of management, a branch, 
an office, a factory, a workshop, a warehouse, 
a mine, a quarry or other place of extraction of 
natural resources and a permanent sales exhibi
tion.

(ii) An enterprise of one of the Contracting States 
should be deemed to have a permanent establish
ment in the other Contracting State if it carries 
on in that other State a construction, installation 
or assembly project or the like.

(iii) The use of mere storage facilities will not consti
tute the place a permanent establishment.

OR

The use of mere storage facilities or the mainte
nance of a place of business exclusively for the 
purchase of goods or merchandise and not for 
the purpose of display or for any processing of 
such goods or merchandise in the territory of 
purchase will not constitute a permanent estab
lishment.

(iv) A person acting in one of the Contracting States 
for or on behalf of an enterprise of the other

e)

Contracting State will be deemed to be a perma
nent establishment of that enterprise in the first 
mentioned State if—

(a) lie has and habitually exercises in the first 
mentioned State a general authority to ne
gotiate and enter into contracts for or on 
behalf of that enterprise, or

(b) he habitually maintains in the first men
tioned State a stock of goods or merchandise 
belonging to that enterprise from which he 
regularly delivers goods or merchandise for 
or on behalf of the enterprise, or

(c) he habitually secures orders in the first 
mentioned enterprise wholly or almost 
wholly for the enterprise itself or for the 
enterprise and other enterprises which are 
controlled by it or have a controlling inter
est in it.

A broker of a genuinely independent status who 
merely acts as an intermediary between an enter
prise of one of the Contracting States and at 
prospective customer in the other Contracting 
State will not be deemed to be a permanent estab
lishment of the enterprise.
The fact that a company is a resident of a Con- 

_ State and has a subsidiary company 
which is resident of the other Contracting State 
or which carries on trade or business in that 
other State (whether through a permanent estab
lishment or otherwise) shall not of itself consti
tute that subsidiary company a permanen 
establishment of its parent company or shall not 
constitute either company a permanent establish
ment of the other.
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PART III

104

ALLOCATION OF TAX JURISDICTION

15. Income from immovable property may be taxed by 
the State in which such property is situated.

16. Royalties and profits from operation of mines, quar
ries and of extraction and exploitation of other natural resources 
may be taxed by the State in which such mining or quarrying 
operations arc carried on.

17. Profits derived by a resident of one of the Contract
ing States from operations of international shipping or flights 
may be taxed by the State in which the enterprise is registered 
or where its business is wholly managed or controlled unless the 
vessel or aircraft is operated wholly or mainly between places 
in the other Contracting State. In the alternative, if this alloca
tion is considered disadvantageous to participating countries, 
this source may be allocated exclusively to the taxing jurisdic
tion of the State in which the profits are earned.

18. Industrial and commercial profits of an enterprise of 
one of the Contracting Slates should be taxed in the other 
Contracting State only if that enterprise carries on trade or 
business in that other Contracting State through a permanent 
establishment situated therein. Such taxes should be levied only 
on such profits ot that enterprise as are attributable to the per
manent establishment situated in the taxing State.

19. Income from movable capital, such as, dividends paid 
by a company, interests on bonds, loans, securities or deben
tures issued by Governments, local authorities, companies or 
other corporate bodies should be taxed in the country where the 
investment is made and not in the country of residence of the 
recipient of such income.

20. Capital gains derived from the sale, exchange or 
transfer of a capital asset, whether movable or immovable, 
should be taxed only in the State in which the capital asset is

situated at the time of such sale, exchange or transfer. For this 
purpose the situs of the shares of a company should be deemed 
to be the country in which the company is incorporated. (Cap 
tal assets would not include movable property in the form of 
personal effects like wearing apparel, jwellery and furniture held 
for personal use by the tax payer or any member of his family 
dependent on hint).

21. Remuneration including pensions and gratuities paid 
in one of the Contracting States for services rendered therein, 
out of Government funds or funds belonging to a local autho
rity, in the other Contracting State should not be taxed in the 
first mentioned Contracting Slate.

22. Profits or remuneration for professional services 
(including services as a director) derived by an individual who 
is a resident of one of the Contracting States may be taxed in 
the other Contracting State only if such services are rendered 
in the territory of that other State.

23. A professor or a teacher from one of the Contracting 
States who receives remuneration for teaching during a period 
of temporary residence not exceeding two years at a University, 
college, school or other educational institution in the other 
Contracting State should not be taxed in that other State in 
respect of such remuneration.

24. An individual from one of the Contracting States who 
is temporarily present in the other Contracting State solely 
as—
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(a)

(b)

(c)

a student at a University, college or school, 
or

as a business apprentice, or

as a recipient of a grant, scholarship or other 
allowance or award for the primary purpose of 
study or research, from religious, charitable, 
scientific or educational organisations—



should not be taxed in that other Contracting State in respect of 
remittances from abroad for the purposes of his maintenance, 
education or training, in respect of a scholarship and in respect 
of any amount representing remuneration from an employment 
which he exercises in that other territory for the purpose of 
practical training.

25. An individual from one of the Contracting States who 
is present in the other Contracting State solely as a student at 
a University, college or school in that other State, or as a busi
ness apprentice, should not be taxed in that other State for a 
period not exceeding three consecutive years in respect of remu
neration from employment in such other State if the remunera
tion (a) constitutes earnings necessary for his maintenance and 
education and (b) does not exceed a certain sum to be settled 
by agreement between the Contracting States.

26. Royalties and profits earned as a consideration for 
the use of, or the right to use any copyright, patents, trade
marks, trade-names, designs etc. will be taxable in the State in 
which such property is used.

PART IV

MISCELLANEOUS

27. As a means of giving relief against double taxation of 
the same income the Contracting States may as far as possible 
adopt the method of exemption in preference to the tax credit 
method. Alternately, they may use a combination of both the 
methods.

28. If the tax credit method is used in preference to the 
exemption method, the agreements should provide that special 
tax concessions which are given by way of incentive measures 
designed to promote economic development, such as, tax holi
days or development rebates, should not be taken into consi
deration in granting relief against double taxation and full 
credit should be given for the tax which w'ould normally have 
been payable, but for such concessions.
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29. The Contracting States should exchange such informa
tion as is necessary for carrying out the provisions of the 
agreements. The information so exchanged should be treated 
as secret and should not be disclosed to any persons other than 
hose concerned with the assessment and collection of taxes 
which are the subject of the agreement. No information should 
be exchanged which would disclose any trade, business, indus
trial or professional secret or any trade process.

30. If the action of the taxing authorities of one of the 
Contracting States results in double taxation contrary to the 
provisions of the agreement, any tax-payer may make repre
sentations to the competent authority of the Contracting State 
of which the tax-payer is a resident and that authority should 
be given the right to present his case to the appropriate autho
rities of the taxing State. Every effort should be made to come 
to an agreement with a view to avoiding double taxation and 
ensuring fair implementation of the agreement between the two 
States.
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(i) In regard to paragraph 19 :
The Delegation of Japan stated that the principal taxing 
authority should be vested in the country of residence of the 
recipient of income and. therefore, the tax to be charged in 
the country where the investment is made should be restricted 
to certain limits.

In regard to paragraph 20 :

The Delegation of Japan stated that capital gains in regard to 
movable property other than those pertaining to a permanent 
establishment or to a fixed base may be taxed in the country of 
residence of the alienator.

In regard to paragraph 28 :

The Delegation of U.A.R. pointed out that the U.A.R. tax 
laws grant certain exemptions on tax on profits of an industrial 
or commercial establishment in Free Zones and also on wages 
and salaries paid by such establishments in Free Zones to 
foreigners in their employment. The U.A.R. Delegation is of 
the view that such concessions also should not be taken into 
account in granting relief against double taxation.
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I. RELEVANT CLAUSES OF SELECTED 
AGREEMENTS FOR THE AVOIDANCE 
OF DOUBLE TAXATION AND FISCAL 
EVASION CONCLUDED BY MEMBER 
COUNTRIES OF THE COMMITTEE

INDIA AND PAKISTAN

Agreement for the avoidance of double taxation of income 
between the Government of the Dominion of India and the 
Government of the Dominion of Pakistan. (Extracts)

ARTICLE IV

Each Dominion shall make assessment in the ordinary way 
under its own laws; and, where either Dominion under the 
operation of its laws charges any income from the sources or 
categories of transactions specified in column 1 of the Schedule 
to this Agreement (hereinafter referred to as the Schedule) in 
excess of the amount calculated according to the percentage 
specified in columns 2 and 3 thereof, that Dominion shall allow 

. abatement equal to the lower amount of tax payable 
on such excess in their Dominion as provided for in Article VI.

ARTICLE V

Where any income accruing or arising without the territo
ries of the Dominions is chargeable to tax in both the 
Dominions, each Dominion shall allow an abatement equal to 
one-half of the lower amount of tax payable in either Dominion 
on such doubly taxed income.

ARTICLE VI

(a) For the purposes of the abatement to be allowed under 
Articles IV or V, the tax payable in each Dominion



(b)
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on the excess or the doubly taxed income, as the 
case may be, shall be in such proportion of the tax 
payable in each Dominion as the excess or the 
doubly taxed income bears to the total income of 
the assessee in each Dominion.

Where at the lime of assessment in one Dominion, 
the tax payable on the total income in the other 
Dominion is not known, the first Dominion shall 
make a demand without allowing the abatement but 
shall hold in abeyance for a period of one year 
(or such longer period as may be allowed by the 
Income-tax Officer in his discretion) the collection of 
a portion of the demand equal to the estimated 
abatement. If the assessee produces a certificate of 
assessment in the other Dominion within the period 
of one year or any longer period allowed by the 
Income-tax Officer, the uncollected portion of the 
demand will be adjusted against the abatement 
allowable under this Agreement; if no such certificate 
is produced, the abatement shall cease to be operative 
and the outstanding demand shall be collected forth 
with.

(a) Nothing in this Agreement shall be construed as 
modifying or interpreting in any manner the provi
sions of relevant taxation laws in force in either 
Dominion.

(b) If any question arises as to whether any income 
falls within any one of the items specified in the 
Schedule, and if so, under which item the question 
shall be decided without any reference to the treat
ment of such income in the assessment made by the 
other Dominion. . (a)
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(b) Interest on Securities 100 per cent by the Do- Nil by the other, 
other than Government minion on which the 
Securities. investment is used.

3. Income from Property Nil by the other.

Nil by the other.

100 per cent by the 
Dominion in which the 
property is situated.

100 per cent by the Do
minion in which profes
sional service is rendered.

4. Income from profession 
or a vocation

5. Income from “Busi
ness” or “Other Sour
ces”.

(a) Rent or royalty from 
lease renting or hire of 
property.

(b) Rent or royalty or 100 per cent by the Do- Nil by the other. 
Licence Fees or any like minion in which the pro-

(d) Profits or gains from 
dealings in property 
growing out of the 
ownership or use of or 
interest in such pro
perty.

(e) Rent or royalty for the 
use of or for the privi
leges of using patents, 
copyrights, goodwill, 
trade marks and other 
like property.

100 per cent by the Nil by the other. 
Dominion in which the 
property is situated.

100 per cent by 
Dominion in which 
assest is situated.

Nil by the other



(f) Income derived from 
any money lent at 
interest and brought 
into a Dominion in 
Cash or in kind.

(g) Transport Ship, Air,
R AOrl

100 per cent by the Do- Nil by the other, 
minion into which the 
money is brought.

Nil by the other.

6- Capital gains:
(a) From sale, exchange or 

transfer of an immov
able capital asset and 
any rights pertainin, 
thereto.

(b) From the sale, ex
change or transfer of 
other assets.

100 per cent by the 
Dominion in which the 
traffic originates.

100 per cent by the 
Dominion in which the 
capital asset is situated.

Nil by the other.

100 per cent by the 
Dominion in which the 
sale, exchange or transfer 
take place.

Nil by the other.

7. (a) Goods purchased in 
one Dominion and sold 
in the other in the same 
condition without any 
manufacturing process 
so as to change the 
identity of the goods.

(b) Goods, merchandise or 
commodities manufac
tured in one Dominion 
and delivered by the 
manufacturer to a 
buyer in the same Do
minion.

(c) Goods, merchandise or 
commodities manufac
tured in one Dominion 
and sold by the manu
facturer in the other 
without any further

10 per cent of the profits 
by the Dominion in 
which goods are purchas
ed provided there is a 
branch or regular pur
chasing agency in the 
Dominion.

90 percent by the other.

100% by the Dominion Nil by the other.
in which the goods are
manufactured.

If there is no regn 
lar purchasing
agency, 100 per 
cent shall be charge
able by the Do
minion in which

I goods are sold and 
Nil by the other.

75% by the Dominion in 25% by the Dominion 
which goods are manu- in which goods are sold, 
factured.



1 2 3 4

process and without 
having a selling estab
lishment or regular 
agency in the latter 
Dominion.

(d) Goods merchandise or 
commodities manufac
tured in one Dominion 
and sold by the manu
facturer in the other 
through a selling esta
blishment or a regular 
agency.

(e) Goods, merchandise or 
commodities manufac
tured by the assesses 
partly in one Domi
nion and partly in the 
other.

50% by the Dominion in 
which goods are manu
factured.

50% of the profits 
each Dominion.

50% by the Dominion in 
which goods are sold.

by 50 % of the profits by 
each Dominion.

(f) Metal ores, minerals, 100% by the Dominion 
mineral oils and forest in which the minerals are 
produce extracted in extracted, 
one Dominion and 
delivered by the extrac
tor to a buyer in the 
same Dominion.

Nil by the other.

(g) Metal ores, minerals, 
mineral oils and forest 
products extracted in 
one Dominion and sold 
in the other without 
any further manufac
turing process and 
without selling estab
lishment or a regular 
agency.

(h) As above but sold in 
the other Dominion 
through a branch or

75% of the profits by 
the Dominion in which 
minerals are extracted.

50% of the profits by 
the Dominion in which 
minerals are extracted.

25% by the Dominion in 
which goods are sold.

50% of the profits by 
the Dominion in which 
goods are sold.



INDIA AND CEYLON

Agreement for Relief from or the Avoidance of Double 
Taxation of Income between the Government of India and the 
Government of Ceylon. (Extracts)

ARTICLE III

Each country shall make assessment in the ordinary way 
under its own laws: and where either country under the opera
tion of its laws charges any income from the sources or cate
gories of transactions specified in column 1 of the Schedule to 
this Agreement (hereinafter referred to as the Schedule) in 
excess of the amount calculated according to the percentages 
specified in columns II and III thereof, that country shall allow 
an abatement equal to the lower of the amounts of tax attri
butable to such excess in either country.

ARTICLE IV

Where any income accruing or arising outside the two 
countries is chargeable to tax in both the countries, each 
country shall allow an abatement equal to one half of the
1 .r-» ïï T.-v F- n l n I ^ 1 1 * 1 I-, . t / . L» 1 -v ■ rt ■ f U . .a . 4-r, * . rtL



THE SCHEDULE 
(See Article III)

Source of income or nature 
of transaction from which 

income is derived.

Percentage of income which each country is entitled to 
charge under the Agreement.

Remarks

1

1. (a) Salaries including pen
sion paid by employers 
other than Govern
ment.

100 per cent by the 
Country in which the 
salary is earned by 
service.

Nil by the other.

K>K>

(b) Salaries including pen
sion paid by Govern
ment.

2. (a) Interest on securities 
issued by the Central 
Government or a State 
Government in India.

100 per cent by the 
country which pays the 
salary.

Nil by the other.

100 per cent by India. Nil by Ceylon.

(b) Interest on securities 
issued by the Govern
ment of Ceylon.

(c) Interest on securities 
other than Government 
Securities.

100 per cent by Ceylon. Nil by India.

100 per cent by the 
country in which the 
local authority or com
pany issuing the securities 
is situated.

3. Income from house pro
perty.

4. Income from profession or 
vocation.

5 (a) Rent or royalty from") 
v • -- i-:— of pro- I

100 per cent by 
country in which 
property is situated-

100 per cent by 
country in which 
services are rendered.

the
the

the
the

Nil by the other.

Nil by the other.

lease or hire 
perty.

(b) Rent or royalty or 1 100 per cent by 
which

the
the

Mil by the other. “Property” in sub
items (a),(b), (c) and 
(e) herein shall not



traffic originates

from rights granted in i 
respect of property.

!>
(c) Rent or royalty or any

like consideration aris- | 
ing from any interest | 
in property. |

I
(d) Profits or gains from [

dealings in property or j 
any interest in pro- | 
perty. J

(e) Rent or royalty for the 
use of or for the privi
lege of using patents, 
copyrights, goodwill, 
trade marks and other 
like property.

include house 
perty referred 
item 3 above.

100 per cent by the 
country in which the asset 
is used.

Nil by the other.

(f) Interest derived from 100 per cent by the Nil by the other, 
money lent in one country in which the

the
the

(a) Goods manufactured 
or purchased in one 
country and sold to a 
buyer in the other
country without having 

branch or regular 
in the latter

100 per cent by 
country in which 
goods are manufactured 
or purchased.

the Nil by the other, 
the

a
agency
country.

(b) Goods manufactured
by or on behalf of a 
person in one country 
and sold by him in the 
other country through

50 per cent 
country.

50 per cent 
country.

by each

untry' and utilised by 
c borrower in the

money' is utilised.

ansport by Sea or 100 per cent by 
country in which

Mil by the other.

pro
to in



1 2 3
a branch or regular 
agency.

(c) Goods purchased by a 
merchant in one coun
try and sold through 
a branch or regular 
agency in the other 
country.

(d) Goods purchased 
through a buying esta
blishment in one coun
try and sold by a mer
chant in other country.

(e) Metal ores, minerals, 
mineral oils and forest 
produce extracted in 
one country and sold to 
a purchaser in the other

33i per cent by the 
country in which the 
goods are purchased.

12i per cent by the 
country in which the 
goods are purchased.

66r per cent by the 
other.

87t per cent by the 
other.

100 per cent by the Nil by the other, 
country in which minerals 
are extracted.

without any further 
manufacturing process 
and without a branch 
or regular agency in 
the latter country.

(f) As above but sold in 
the other country 
through a branch or 
regular agency in 
that country.

75 per cent by the 
country in which minerals 
are extracted.

25 per cent by the 
country in which sales are 
made.

7. (a) Films produced in one 100 per cent by the Nil by the other, 
country and sold to a country of production, 
purchaser in the other 
without any further 
process and without 
having an agency in 
the latter country.

(b) Films produced in one 50 per cent by each 50 per 
country and exhibited country. country,
by the producer in the

cent by each



INDIA AND JAPAN

Agreement between India and Japan for the Avoidance of 
Double Taxation in respect of Taxes on Income. (Extracts)

ARTICLE III

I. The industrial or commercial profits (excluding the profits 
derived from the operation of ships or aircraft) of an enterprise 
of one of the Contracting States shall not be subjected to tax 
in the other Contracting State unless the enterprise has a 
permanent establishment, situated in that other Contracting State. 
If it has such permanent establishment, the profits attributable 
thereto may be subjected to tax in that other Contracting 
State.

ARTICLE V
1. The profits which an enterprise of one of the Contracting 

States derives from the operation of aircraft shall not be 
subjected to tax in the other Contracting State unless the aircraft 
are operated wholly or mainly between places within that other 
Contracting State.

2. The amount of tax imposed by one of the Contracting 
States on profits which an enterprise of the other Contracting 
State derives from the operation of ships shall be reduced by an 
amount equal to fifty per cent thereof unless the ships are 
operated wholly or mainly between places within the former 
Contracting State.

ARTICLE VI

1. (a) Salaries, wages, pensions or similar remuneration paid 
by or paid out of funds created by the Government of India or 
any political sub-division thereof or any local authority of India, 
to an individual who is a national of India (other than an



individual who has been admitted to Japan for permanent 
residence therein) in respect of services rendered to such 
governments or local authority shall not be subjected to tax in 
Japan.

(b) Salaries, wages, pensions or similar remuneration paid 
by the Government of Japan or any local authority of Japan or 
paid out of funds to an in dividual who is a national of 
Japan (other than an individual who has been admitted to India 
for permanent residence therein) in respect of services rendered to 
such government or local authority shall not be subjected to tax 
in India.

ARTICLE XI

1. The laws in force in either of the Contracting States will 
continue to govern the taxation of income in the respective 
Contracting States except where provisions to the contrary are 
made in the present Agreement.

2. The amount of Japanese tax payable, under the laws of 
Japan and in accordance with the provisions of the present 
Agreement whether directly or by deduction, by a resident of 
India, in respect of income from sources within Japan which has 
been subjected to tax both in India and Japan, shall be allowed 
as a credit against Indian tax payable in respect of such income, 
but in an amount not exceeding that proportion of Indian tax 
which such income bears to the entire income chargeable to 
Indian tax.

3. (a) The amount of Indian tax payable, under the laws of 
India and in accordance with the provisions of the present 
Agreement whether directly or by deduction by a tax payer in 
Japan, in respect of income from sources within Tndia w'hich 
has been subjected to tax both in India and Japan, shall be 
allowed as a credit against Japanese tax payable in respect of 
such income, but in an amount not exceeding that proportion 
of Japanese tax which such income bears to the entire income 
chargeable to Japanese tax.

(b) For the purposes of the credit referred to in paragraph 
(a) above, there shall be deemed to have been paid by the tax 
payer the amount by which Indian tax has been reduced by the 
special incentive measures designed to promote economic 
development in India, set forth in the following sections of the 
Indian Income-tax Act, 1922 (11 of 1922), provided that the 
scope of the benefit accorded to the tax-payer by the said 
measures effective on the date of signature of the present 
Agreement is not increased:

(i) Section 4 (3) (XVIIb) relating to exemption from tax 
of interest payable on money borrowed abroad.

(ii) Section 10 (2) (VI b)-reiating to development rebate.

(iii) Section 15C-relating to exemption from tax of new'ly 
established industrial undertakings.

(iv) Section 56A-relating to exemption from super tax of 
dividends received by corporations from Indian com
panies engaged in certain basic industrial undertakings.

JAPAN AND PAKISTAN

Convention between Japan and Pakistan for the Avoidance 
of Double Taxation and the Prevention of Fiscal Evasion 
with respect to Taxes on Income (Extracts)

ARTICLE III

1. The industrial or commercial profits of an enterprise 
of one of the contracting States shall not be subject to 
the tax in the other contracting State unless the enterprise has a 
permanent establishment situated in the other contracting State. 
If it has such permanent establishment, the tax may be imposed 
by that other contracting State upon the entire income of that 
enterprise from sources within that other contracting State.

X X



4. The industrial or commercial profits derived from the 
sale of goods other than the goods referred to in paragraph (5) 
below by an enterprise in one of the contracting States shall, for 
the purposes of the application of this Article, be treated-

(a) in Pakistan, as derived in part from the country in 
which such goods are purchased and in part from the 
country in which such goods are sold, and

5. The industrial or commercial profits derived from sale 
by an enterprise in one of the contracting States of goods 
manufactured in the other contracting State in whole or in 
part by that enterprise shall, for the purposes of the application 
of this Article be treated as derived in part from the country in 
which the goods are manufactured and in part from the country 
in which the goods are sold.

6. The competent authorities of both the contracting 
States may, consistent with the provisions of the present Con
vention, arrange details for the apportionment of industrial or 
commercial profits.

Notwithstanding the provisions of Article III and Article 
IV of the present Convention, income which an enterprise of 
one of the contracting States derives from the operation of 
aircraft registered—

(a) in either contracting State, or

(b) in any third country which exempts (i) that enterprise 
and (ii) an enterprise of the other contracting State 
from its tax on earnings derived from the operation 
of aircraft registered in the respective States,

shall be exempt from the tax of that other contracting 
State, unless the aircraft is operated wholly or mainly between 
places within that other contracting State.

ARTICLE VI

1. Where a Japanese corporation or a group of Japanese 
corporations, being a public company or a group of public 
companies, as the case may be, owns not less than one-third of 
the voting shares of a Pakistan company engaged in an indus
trial undertaking, the rate of Pakistan super-tax on dividends 
paid to the Japanese corporation by the Pakistan company shall 
be reduced by one anna in the rupee (i. e. 6.25 per cent), if the 
recipient of the dividends has no permanent establishment in 
Pakistan.

2. The provisions of section 23-A of the Pakistan Income- 
Tax Act relating to the compulsory distribution of profits shall 
not apply to the income of a Pakistan company more than one- 
third voting shares of which are owned by a Japanese corpora
tion or a group of Japanese corporations, being a public 
company or a group of public companies, as the case may be, 
if the Pakistan company is engaged in an industrial undertaking 
and its profits are retained in Pakistan for its industrial deve
lopment and expansion in Pakistan.

3. Where a Pakistan company or a group of Pakistan 
companies owns not less than one-third of the voting shares of 
a Japanese corporation, the rate of Japanese tax on dividends 
paid to the Pakistan company by the Japanese corporation shall 
not exceed 15 per cent, if the recipient of the dividends has no 
permanent establishment.

ARTICLE VII

1. Royalties paid as consideration for using, or for the 
right to use, copyrights, patents, designs, secret processes and 
formulae, trade-marks or other like property and royalties or 
rentals in respect of motion picture films and films for use in



connection with television in one of the contracting States shall 
be treated as income from sources within that contracting State 
and shall be taxable by that contracting State.

2- Notwithstanding the provisions of paragraph (1) of 
the present Article, royalties or rentals mentioned therein 
derived from sources within one of the contracting States, by a 
resident or a corporation of the other contracting State, not 
having a permanent establishment in the former contracting 
State, shall be exempt from the tax of the former contracting 
State.

3. Where any royalty or rental exceeds a fair and reason
able consideration in respect of the rights for which it is paid, 
the exemption provided by the present Article shall apply only 
to so much of the royalty or rental as represents such fair and 
reasonable consideration.

ARTICLE VIII

1. The Government of one of the contracting States shall 
be exempt from the tax of the other contracting State with 
respect to interest on loans or dividends received by that 
Government from sources within that other contracting State.

2. The Export and Import Bank of Japan and the State 
Bank of Pakistan shall be exempt from the tax of the other 
contracting State with respect to interest on loans or dividends 
from sources within Pakistan and Japan respectively.

3. Any financial institution owned by one of the con
tracting States shall be exempt from the tax of the other con
tracting State with respect to interest on loans or dividends 
received by that institution from sources within that other 
contracting State.

ARTICLE IX

1. Salaries, wages, pensions or similar remuneration paid 
by one of the contracting States in respect of services rendered

to that contracting Stale in the discharge of governmental 
functions to any individual who is a national of that co« 
State (other than an individual who has been admitted tc the 
other contracting State for permanent residence there,n) shall 
be exempt from the tax of the other contract,ng State.

2 The provisions of the present Article shall uot apply to 
salaries wages, pensions or similar remuneration paid m respect 
(rf services rendered in connection vrith W trade or bus,ness 
carried on by either of the contracting States for the purposes

of profit.
ARTICLE XIII

1. Interest on—
(a) bonds or debentures issued by one of the contracting
( States, including local Governments thereof, oi by a

corporation or other entity of one of the contracting

States, or

(b) deposits made in one of the contracting States, or
with trade, business or other 

of the contracting States,
shall be treated as income from sources within that contracting 
State and shall be taxable by that contracting State.

a Income derived from real property situated in one of 
the contracting States by a resident or corporation of the other 
contracting State shall be treated as income derived fiom 
sources within the former contracting State and sha 

taxable by that contracting State.

article XIV
1. Pakistan, in determining Pakistan taxon its residents 

(including an individual, who is resident in I akistan or e 
purposes of Pakistan tax and also resident in _ Japan for the 
purposes of Japanese tax) or Pakistan companies may include 
in the basis upon which that tax is imposed all items of income

(c) loans in connection
transactions carried on in one
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taxable under the laws of Pakistan. The amount of Japanese 
tax payable under the laws of Japan and in accordance with 
the provisions of the present Convention, whether directly or by 
deduction, in respect of income from sources within Japan and 
subject to the taxes of both contracting States shall however, 
be allowed as a credit against Pakistan tax payable in respect 
of that income, but in an amount not exceeding that proportion 
of Pakistan tax which that, income bears to the entire income 
subject to Pakistan tax.

2. Japan, in determining Japanese tax on its residents 
(including an individual who is resident in Japan for the 
purposes of Japanese tax and also resident in Pakistan for the 
purposes of Pakistan tax) or Japanese corporations may include 
in the basis upon which that tax is imposed all items of income 
taxable under the laws of Japan. The amount of Pakistan tax 
payable under the laws of Pakistan and in accordance with the 
provisions of the present Convention, whether directly or by 
deduction, in respect of income from sources within Pakistan 
and subject to taxes of both contracting States shall, however, be 
allowed as credit against Japanese tax payable in respect of that 
income but in an amount not exceeding that proportion of 
Japanese tax which that income bears to the entire income 
subject to Japnese tax.

ARTICLE XV
1. The competent authorities of the contracting States 

shall exchange such information available under their respective 
tax laws in the normal course of administration as is necessary 
for carrying out the provisions of the present Convention or for 
the prevention of fraud or for the administration of the 
statutory provisions against tax avoidance in relation to the tax. 
Any information so exchanged shall be treated as secret and 
shall not be disclosed to any persons other than those concerned 
with the assessment and collection of the tax or the determina
tion of appeal in relation thereto or a court of law, in accor
dance with the laws of the respective contracting States. No

information shall be exchanged which would disclose any trade, 
business, industrial or professional secret or any trade process.

2. Each of the contracting States may collect the tax 
imposed by the other contracting State (as though such tax 
were the tax of the former State) as will ensure that the 
exemptions, reduced rates of tax or any other benefit granted 
under the present Convention by that other contracting State 
shall not be enjoyed by persons not entitled to such benefits.

INDIA AND SWEDEN

Agreement between the Government of India and the Royal 
Government of Sweden for the Avoidance of Double Taxation 
of Income. (Extracts)

ARTICLE V
1. Income derived from the operation of aircraft by an 

enterprise of one of the territories shall not be taxed in the 
other torritory, unless the aircraft is operated wholly or mainly 
between places within that other territory—

2. Paragraph (1) shall likewise apply in respect of parti
cipations in pools of any kind by enterprises engaged in air 
transport.

ARTICLE VI
1. When a resident of Sweden operating ships derives 

profits from India through such operations carried on in India 
such profits shall be subject to tax in Sweden as well as in 
India; but the tax so charged in India shall be reduced by an 
amount equal to two-thirds of the tax so charged, and the red
uced amount of Indian tax payable on the profits shall be allo
wed as a credit against any Swedish tax charged on income 
accrued to or received by the resident of Sweden duiing the 
year in which such reduced Indian tax was paid.

2. When a resident of India, operating ships, derives profits 
from Sweden through such operations carried on in Sweden, 
such profits shall be subject to tax in India as well as in



Sweden; but the lax so charged in Sweden shall be reduced by 
an amount equal to two-thirds of the tax so charged, and the 
reduced amount of Swedish lax payable on the profits shall be 
allowed as a credit against any Indian tax charged, in respect 
of such income.

3. Paragraphs 1 and 2 shall not apply to profits arising as 
a result of coastal traffic.

ARTICLE VII

Royalties derived by a resident of one of the territories 
from sources in the olher teiritory may be taxed only in that 
other territory.

ARTICLE VIII

Dividends paid by a company which is a resident of one of 
the territories to a resident of the other territory may be taxed 
only in the first-mentioned territory.

ARTICLE IX

Interest on bonds, securities, notes, debentures or any 
olher form of indebtedness, derived by a resident of one of the 
territories from sources in the other territory may be taxed only 
in that other territory.

ARTICLE X

Income from immovable properly may be taxed only in the 
territory in which the property is situated. For this purpose 
any rent or royalty or other income derived from the opreation 
of a mine, quarry or any other extraction of natural resources 
shall be regarded as income from immovable property.

ARTICLE XI
Capital gains derived from the sale, exchange or transfer 

of a capital asset, whether movable or immovable, may be taxed 
only in the territory in which the capital asset is situated at the

1. Remuneration other than pensions and annuities paid 
in Sweden for services rendered therein out of public funds of 
India shall not be taxed in Sweden unless the payment is made 
to a national of Sweden.

2. Remuneration other than pensions and annuities paid 
in India for services rendered therein out of public funds of 
Sweden shall not be taxed in India unless the payment is made 
to a national of India.

3. The provisions of paragraphs 1 and 2 of this Article 
shall not apply to payments in respect of services in connection 
with any trade or business carried on by cither of the Contrac
ting Parties or political sub-divisions thereof for purposes of 
profit.

4. The provisions of paragraphs 1 and 2 of this Article 
shall also apply to remuneration olher than pensions and 
annuities paid by the Reserve Bank of India, the Public 
Railways Authorities and the Postal Administration of India 
and by Svcriges Riksbauk, statens, jarvagar, postverket and 
televerket.

ARTICLE XIII
Any pension or annuity derived by a resident of one of 

the territories from sources in the other territory may be taxed 
only in that other territory.

ARTICLE XIV
Profits or remuneration for professional services or for 

services as an employee (including sen ices as a director) 
performed in one of the territories by an individual who is a 
resident of the other territory may be taxed only in the territory 
in which such services are performed-

ARTICLE XVII
1. The laws in force in either of the territories will con

tinue to govern the assessment and taxation of income in the
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respective territories except where express provision to the 
contrary is made in this Agreement.

2. Subject to the provision of Article VI, income from 
sources within Sweden which under the laws of Sweden and in 
accordance with this Agreement is subject to tax in Sweden 
either directly or by deduction shall not be subject to Indian 
tax.

3. Subject to the provision of Article VI, income from 
sources within India which under the laws of India and in 
accordance with this Agreement is subject to tax in India either 
directly or by deduction shall not be subject to Swedish tax.

4. The graduated rate of Swedish tax to be imposed on 
residents of Sweden and the graduated rate of Indian tax to be 
imposed on residents of India may be calculated as though 
income which under this Agreement is not subjected to Swedish 
or Indian tax, as the case may be, were included in the amount 
of the total income.

INDIA AND NORWAY
Agreement between the Government of India and the Govern
ment of Norway for the Avoidance of Double Taxation of 
Income. (Extracts)

ARTICLE VI

1. When a resident of Norway, operating ships, derives 
profits from India through such operations carried on in India, 
such profits shall be subject to tax in Norway as well as in India 
but the tax so charged in India shall be reduced by an amount 
equal to 50% of the tax so charged, and the reduced amount 
of Indian tax payable on the profits shall be allowed as a credit 
against Norwegian tax charged on income accrued to or received 
by the resident of Norway during the year in which such redu
ced Indian tax was paid.

2. When a resident of India, operating ships, derives 
profits from Norway through such operations carried on in

Norway, such profits shall be subject to tax in India as well as 
in Norway; but the tax so charged in Norway shall be reduced 
by an amount equal to 50% of the tax so charged and the 
reduced amount of Norewcgian tax payable on the profits shall 
be allowed as a credit against Indian tax charged in respect of 
such income.

3. Paragraphs 1 and 2 shall not apply to profits arising 
as a result of coastal traffic.

ARTICLE XVI1
1. The laws in force in either of the territories will 

continue to govern the assessment and taxation of income in 
the respective territories except where express provision to the 
contrary is made in this agreement.

2. Subject to the provision of Article VI, income from 
sources within Norway which under the laws of Norway and in 
accordance with this Agrccrcnt is subject to tax in Norway 
either directly or by deduction shall not be subject to Indian tax.

3. Subject to the provision of Article VI, income from 
sources within India which under the laws of India and in 
accordance with this Agreement is subject to tax in India either 
directly or by deduction shall not be subject to Norwegian tax.

4. The graduated rate or Norwegian tax to be imposed 
on residents in Norway and the graduated rate of Indian tax to 
be imposed on residents of India may be calculated as though 
income which under this Agreement is not subjected to Norwe
gian or Indian tax as the case may be, were included in the 
amount of the total income.

INDIA AND DENMARK

Agreement between the Governments of India and Denmark for 
the Avoidance of Double Taxation of Income. (Extracts) 

ARTICLE VI
1. When a resident of Denmark, operating ships, derives 

profits from India through such operations carried on in India,



such profits shall be subject to tax in Denmark as well as in 
India; but the tax so charged in India shall be reduced by an 
amount equal to fifty per cent thereof, and the reduced amount 
of Indian lax payable on the profits shall be allowed as a credit 
against Danish tax charged in respect of such income.

2. When a resident of India, operating ships, derives 
profits from Denmark through such operations carried on in 
Denmark, such profits shall be subject to tax in Indian as well 
as in Denmark; but the tax so charged in Denmark shall be 
reduced by an amount equal to fifty per cent thereof, and the 
reduced amount of Danish tax payable on the profits shall be 
allowed as a credit against Indian tax charged in respect of 
such income.

3. Paragraphs 1 and 2 shall not apply to profits arising as 
a result of coastal traffic.

ARTICLE XVII

1. The laws in force in cither of the territories will 
continue to govern the assessment and taxation of income in 
the respective territories except where express provision to the 
contrary is made in this Agreement.

2. Subject to the provisions of Article VI income from 
sources within Denmark which under the laws of Denmark and 
in accordance with this Agreement is subject to tax in Denmark 
cither directly or by deduction shall not be subject to Indian tax.

3. Subject to the provisions of Article VI income from 
sources within India which under the laws of India and in 
accordance with this Agreement is subject to tax in India either 
directly or by deduction shall not be subject to Danish tax.

4. Notwithstanding the provisions of pargraphs 2 and 3 
of this Article, the items of income which under the laws of the 
two territories should be taken into account for calculating the 
rate of tax to be imposed shall continue to be so taken into 
account.
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CEYLON-SWEDEN

Convention between the Government of Ceylon and the Royal 
Government of Sweden for the Avoidance of Double Taxation 
and the Prevention of Fiscal Evasion with respect to Taxes 
on Income. (Extracts)

ARTICLE V

1. When a resident of Sweden, operating ships or air
craft, derives profits from Ceylon through such operations carried 
on in Ceylon, such profits shall be subject to tax in Sweden as 
well as in Ceylon; but the tax so charged in Ceylon shall be re
duced by an amount equal to 5U per cent of the tax so charged 
and the reduced amount of Ceylon tax payable on the profits 
shall be allowed as a credit against any Swedish tax charged on 
income accrued to or received by the resident of Sweden during 
the year in which such reduced Ceylon tax was paid.

2. When a resident of Ceylon, operating ships or aircrafts, 
derives profits from Sweden through such operations carried on 
in Sweden, such profits shall be subject to tax in Ceylon as 
well as in Sweden ; but the tax so charged in Sweden shall be 
reduced by an amount equal to 50 per cent of the tax so 
charged, and the reduced amount of Swedish tax payable on 
the profits shall be allowed as a credit against any Ceylon tax 
charged in respect of such income.

ARTICLE XIV
1. Income from sources within Sweden which under the 

laws of Sweden and in accordance with this Convention is 
subject to tax in Sweden either directly or by deduction shall be 
exempt from Ceylon tax, in all cases when in the present 
Convention it has not been otherwise prescribed.

2. Income from sources within Ceylon which under the 
laws of Ceylon and in accordance with this Convention is 
subject to tax in Ceylon cither directly or by deduction shall be 
exempt from Swedish tax, in all cases when in the present 
Convention il hrn not heen otherwise nreserihed.
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3. The graduated rate of Swedish tax to be imposed on 
residents of Sweden and the graduated rate of Ceylon tax to be 
imposed on residents of Ceylon may be calculated as though 
income exempted under this Convention were included in the 
amount of the total income.

ARTICLE XV
The competent authorities of the Contracting Govern

ments shall exchange such information (being information which 
is at their disposal under their respective taxation laws in the 
normal course of administration) as is necessary for carry
ing out the provisions of the present Convention or for the 
prevention of fraud or for the administration of statutory pro
visions against legal avoidance in relation to the taxes which 
are the subject of present Convention. Any information so 
exchanged shall be treated as secret and shall not be disclosed 
to any persons other than those concerned with the assessment 
and collection of the taxes which would disclose any trade, 
business, industrial or professional secret or trade process.

JAPAN AND SWEDEN
Convention between Japan and Sweden for the Avoidance of 
Double Taxation and the Prevention of Fiscal Evasion with 
respect to Taxes on Income (Extracts)
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ARTICLE III

The industrial or commercial profits of an enterprise 
of one of the contracting States shall not be subject to tax in 
the other contracting State unless the enterprise has a permanent 
establishment situated in that other contracting State. If it has 
such permanent establishment, tax may be imposed by that 
other contracting State on all industrial or commercial profits 
of that enterprise from sources within the other contracting 
State.

ARTICLE V

profits which an enterprise of one of the contracting States 
derives from the operation of ships or aircraft registered

(a) in that contracting State or in the other contracting 
State, or

(b) in any third eountry which exempts from its tax 
profits derived from the operation of ships or aircraft 
registered in that other contracting State

shall be exempt from the tax of that other contracting State.

ARTICLE VI

The amount of tax imposed by one of the con
tracting States on royalty derived from sources within that 
contracting State by a resident or corporation of the other 
contracting State, not having a permanent establishment situat
ed in the former contracting State, shall not exceed 15 per 
cent of the amount of such property.

ARTICLE VII

1. The amount of tax imposed by one of the contracting 
States on dividends paid by a corporation of that contracting 
State to a resident or corporation of the other contracting 
State, not having a permanent establishment situated in the 
former contracting State, shall not exceed 15 per cent of the 
amount of such dividends.

2. Dividends paid by a Japanese corporation to a Swedish 
corporation shall be exempt from Swedish tax; provided 
that in accordance with the laws of Sweden the dividends 
would be exempt from tax if both corporations had been 
Swedish corporations.

3. Where a corporation of one of the contracting States 
derives profits or income from sources within the other con
tracting State there shall not be imposed in that other contract
ing State any form of taxation on dividends paid by the 
corporation unless paid to a resident or corporation of that
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Notwithstanding the provisions of Articles III and IV,



146

other contracting State, or any tax in the nature of undistribut
ed profits tax on undistributed profits of the corporation, 
whether or not those dividends or undistributed profits 
represent, in whole or in part, profits or income so derived.

4. Dividends paid by a corporation of one of the con
tracting States shall be treated as income from sources within 
that contracting State.

ARTICLE VIII
The amount of tax imposed by one of the contracting 

States on any interest derived from sources within that contract
ing State by a resident or corporation of the other contracting 
State, not having a permanent establishment situated in the 
former contracting State, shall not exceed 15 per cent of the 
amount of such interest.

ARTICLE IX

Salaries, wages, pensions or similar compensation paid 
by one of the contracting States in respect of services rendered 
to that contracting State in the discharge of governmental 
functions to any individual who is a national of that contracting 
State shall be exempt from tax in the olher contracting State.

ARTICLE X

An individual who is a resident of one of the contract
ing States shall be exempt from tax in the other contracting 
State on remuneration for personal (including professional) 
services performed within that other contracting State in any 
taxable year if -

(a) he is present within that other contracting State for a 
period not exceeding in the aggregate 183 days during 
that taxable years, and

(b) the services are performed for or on behalf of a 
resident or corporation of the former contracting 
State.

L Japan, in determining Japanese tax on its resident 
(including an individual, who is resident in Japan for the pur
poses of Japanese tax but also resident in Sweden for the 
purposes of Swedish tax) or corporation may include in the 
basis upon which that tax is imposed all items of income tax
able under the laws of Japan. The amount of Swedish tax 
payable under the laws of Sweden and in accordance with the 
provisions of the present Convention, whether directly or by 
deduction, in respect of income from sources w ithin Sweden and 
subject to the taxes of both contracting States shall, however, 
be allowed as a credit against Japanese tax payable in respect 
of that income, but in an amount not exceeding that proportion 
of Japanese tax which that income bears to the entire income 
subject to Japanese tax. The foregoing provisions shall not, 
however, be construed to preclude the application of the 
provisions of Articles IX, XI and XII.

2. Income from sources within Japan which under the 
laws of Japan and in accordance with the provisions of the 
present Convention is subject to Japanese tax, whether directly 
or by deduction, shall be exempt from Swedish tax :

Provided that w'here such income, being income of a 
kind to which the provisions of Article VI, paragraphs 1 
and 4, and Article VIII, paragraph 1, of the present 
Convention are applicable, is paid to a resident or a 
corporation of Sw'eden, Swedish tax may be charged on 
the gross amount of such income but the amount of 
Swedish tax chargeable shall be reduced by a sum not 
exceeding 15 per cent of the amount of the income so 
charged.

Provided further that where the income is a dividend, 
to which the provisions of Article VII, paragraph 1 are 
applicable and the dividend is paid by a Japanese corpor
ation to a resident of Sweden or to a Swedish corporation



not exempted from Swedish tax with respect to such a 
dividend in accordance with the provisions of Article VII, 
paragraph 2, Swedish tax may be charged on the gross 
amount of the dividend, but the amount of Swedish tax 
chargeable shall be reduced by a sum not exceeding 15 
per cent of the amount of the dividend so charged.

3. The graduated rate of Swedish tax to be imposed on a 
resident of Sweden or in certain cases a Swedish corporation 
may be calculated as though income exempted under the 
present Convention were included in the amount of the total 
income.

JAPAN AND NORWAY

Convention between Japan and Norway for the Avoidance of 
Double Taxation and the Prevention of Fiscal Evasion with 
Respect to Taxes on Income. (Extracts)

ARTICLE V
1. Notwithstanding the provision of Articles III and IV, 

profits which an enterprise of one of the contracting States 
derives from the operation of ships or aircraft registered—

(a) in that contracting State or in the other contracting 
State, or

(b) in any third country which exempts from its tax profits 
derived from the operation of ships or aircraft regis
tered in that other contracting State.

shall be exempt from the tax of that other contracting State.

ARTICLE VI
1. The amount of tax imposed by one of the contracting 

States on royalty derived from sources within that contracting 
State by a resident or corporation of the other contracting 
State, not having a permanent establishment situated in the 
former contracting State, shall not exceed 15 per cent of the 
amount of such royalty.

1. The amount of tax imposed by one of the contracting 
States on dividends paid by a corporation of that contracting 
State to a resident or corporation of the other contracting State, 
not having a permanent establishment situated in the former 
contracting State, shall not exceed 15 per cent of the amount 
of such dividends.

ARTICLE VIII

1. The amount of tax imposed by one of the contracting 
States on any interest derived from sources within that contract
ing State by a resident or corporation of the other contracting 
State, not having a permanent establishment situated in the 
former contracting State, shall not exceed 15 per cent of the 
amount of such interest.

ARTICLE IX

1. Salaries, wages, pensions or similar compensation paid 
by one of the contracting States in respect of services rendered 
to that contracting State in the discharge of governmental 
function to any individual who is a national of that contracting 
State shall be exempt from tax in the other contracting State.

ARTICLE XV

L Japan, in determining Japanese tax on its resident 
(including an individual, who is resident in Japan for the pur
poses of Japanese tax but also resident in Norway for the 
purposes of Norwegian tax) or corporation may include in the 
basis upon which that tax is imposed all items of income taxable 
under the laws of Japan. The amount of Norwegian tax 
payable under the laws of Norway and in accordance with the 
provisions of the present Convention, whether directly or by 
deduction, in respect of income from sources within Norway and 
subject to the taxes of both contracting States shall, however, 
be allowed as a credit against Japanese tax payable in respect 
of that inccme, but in an amount not exceeding that proportion



of Japanese tax which that income bears to the entire income 
subject to Japanese tax.

2. Norway, in determining Norwegian tax on its resident 
(including an individual, who is resident in Norway for the 
purposes of Norwegian tax but also resident in Japan for the 
purposes of Japanese tax) or corporation may include in the 
basis upon which that lax is imposed all items of income 
taxable under the laws of Norway. Where Japanese tax is 
payable under the laws of Japan and in accoi dance with the 
provisions of the present Convention, whether diiectly or by 
deduction, in respect of income from sources within Japan 
and that income is chargeable also to Norwegain tax payable 
on the total income chargeable to Norwegian tax shall be 
reduced by an amount which bears the same proportion to that 
Norwegian tax as the income from sources within Japan bears 
to the said total income, provided that the Norwegian Minister 
of Finance may decide that the reduction shall not exceed the 
amount of the Japanese tax.

JAPAN AND DENMARK

Convention between Japan and the Kingdom of Denmark for 
the Avoidance of Double Taxation and the Prevention of 
Fiscal Evasion with respect to Taxes on Income. (Extracts)

ARTICLE V
1. Notwithstanding the provisions of Articles III and IV, 

profits which an enterprise of one of the contracting States 
derives from the operation of ships or aircraft registered

(a) in that contracting Slate or in the other contracting 
State or

(b) in any third country which exempts from its tax 
profits derived from the operation of ships or aircraft 
registered in that other contracting State,

shall be exempt from the tax of that other contracting State.

ARTICLE VI
1. The amount of tax imposed by one of the contracting 

States on royalty derived from sources within that contracting 
Slate by a resident or corporation of the other contracting 
State, not having a permanent establishment situated in the 
former contracting State, shall not exceed 15 per cent of the 
amount of such royalty.

ARTICLE VII

1. The amount of tax imposed by one of the contracting 
States on dividends paid by a corporation of that contracting 
State to a resident or corporation of the contracting State, not 
having a permanent establishment situated in the former con
tracting State, shall not exceed 15 per cent of the amount of

1. The amount of tax imposed by one of the contracting 
States on any interest derived from sources within that con
tracting State by a resident or corporation of the other con 
trading State, not having a permanent establishment situated in 
the former contracting State, shall not exceed 15 per cent of 
the amount of such interest.

ARTICLE IX

1. Salaries, wages, pensions, or similar compensation 
paid by one of the contracting Slates in respect of services 
rendered to that contracting State in the discharge ol govern
mental functions to any individual who is a national of that 
contracting State shall be exempt from tax in the other con
tracting Slate.

ARTICLE XV

1. Japan, in determining Japanese tax on its resident 
(including an individual, who is resident in Japan for the



purposes of Japanese tax but also resident in Denmark for the 
purposes of Danish tax) or corporation may include in the 
basis upon which that tax is imposed all items of income 
taxable under the laws of Japan. The amount of Danish tax 
payable under the laws of Denmark and in accordance with the 
provisions of the present Convention, whether directly or by 
deduction, in respect of income from sources within Denmark 
and subject to the taxes of both contracting States shall, how
ever, be allowed as a credit against Japanese tax payable in 
respect of that income, but in an amount not exceeding that 
proportion of Japanese tax which that income bears to the 
entire income subject to Japanese tax.

2. Denmark, in determining Danish tax on its resident 
(including an individual, who is resident in Denmark for the 
purposes of Danish lax but also resident in Japan for the 
purposes of Japanese tax) or corporation may include in the 
basis upon which that tax is imposed all items of income 
taxable under the laws of Denmark. The amount of Japanese 
tax payable under the laws of Japan and in accordance with 
the provisions of the present Convention whether directly or 
by deduction, in respect of income from sources within Japan 
and subject to the taxes of both contracting States shall, 
however, be allowed as a credit against Danish tax payable 
in respect of that income, but in an amount not exceeding that 
proportion of Danish tax which that income bears to the 
entire income subject to Danish tax.

JAPAN AND UNITED STATES

Convention between Japan and the United States of America 
for the Avoidance of Double Taxation and the Prevention of 
Fiscal Evasion with respect to Taxes on Income. (Extracts)

ARTICLE III

1. An enterprise of one of the contraeting States shall 
not be subject to the tax of the other contracting State

respect of its industrial or commercial profits unless it has a 
permanent establishment situated in such other State. If it has 
such permanent establishment such other State may impose its 
tax upon the entire income of such enterprise from sources 
within such other State.

2. In determining the tax of one of the contracting State 
no account shall be taken of the mere purchase of merchandise 
therein by an enterprise of the other contracting State.

3. Where an enterprise of one of the contracting States 
has a permanent establishment situated in the other contracting 
State, there shall be attributed to such permanent establishment 
the industrial or commercial profits which it might be expected 
to derive if it were an independent enterprise engaged in the 
same or similar activities under the same or similar conditions 
and dealing on an independent basis with the enterprise of which 
it is a permanent establishment.

4. In determining the industrial or commercial profits of 
a permanent establishment there shall be allowed as deductions 
all expenses whenever incurred, reasonably allocable to such 
permanent establishment, including executive and general admi
nistrative expenses so allocable.

ARTICLE V

1. N< tvithslanding the provisions of Article III and 
Article IV cf the present Convention, income which an enter
prise of one of the contracting States derives from the operation 
of ships or aircraft registered

(a) in such State, or

(b) in a third country which exempts (A) such enterprise 
and (B) an enterprise of the other contracting State, 
from its tax on earnings derived from the operation 
of ships or aircraft, as the case may be, registered in 
the respective States shall be exempt from the tax of 
such other contracting State.



The rate of tax imposed by one of tire contracting States 
on interest on bonds, securities, notes, debentures or any otiier 
form of indcbtness (including mortgages or bonds secured by real 
properly) received from sources within such State by a resident 
or corporation or other entity of the other contracting State not 
having a permanent establishment in the former State shall not 
exceed 15 per cent.

ARTICLE VII

The rate of tax imposed by one of the contracting States 
on royalties and other amounts received as consideration for the 
right to use copyrights, artistic and scientific works, and other 
like property (including in such royalties and other amounts, 
rentals and like payments in respect of motion picture films or 
for the use of industrial, commercial, or scientific equipment) 
from sources within such State by a resident or corporation or 
other entity of the other contracting State not having a 
permanent establishment in the former State shall not exceed 15 
per cent.

ARTICLE IX

An individual resident of one of the contracting States 
shall be exempt from the tax of the other contracting State 
upon compensation for labour or personal services (including 
the practice of liberal professions) performed in such other 
State in any taxable year if such resident is temporarily present 
in such other Stale :

(a) for a period or periods not exceeding a total of 180 
days during such taxable year and his compensation 
received for such labour or personal services perfor
med as an officer or employee of a resident or 
corporation or other entity of the former State, 
or

for a period or periods not exceeding a total ot 90 
days during such taxable year and his compensation 
received for such labour or personal services does not 
exceed 3,000 United Slates dollars, or the equivalent 
sum in yen as computed at the official basic rate of 
exchange in effect at the time such compensation is 
paid.

ARTICLE X

(a) Salaries, wages and similar compensation paid by 
the United States to an individual who is a citi
zen of the United States (olher than an individual 
who has been admitted to Japan for permanent 
residence therein) shall be exempt from tax by 
Japan.

(b) Salaries, wages and similar compensation paid by 
Japan to an individual who is a national of 
Japan (other than an individual who has been 
admitted to the United States for permanent 
residence therein) shall be exempt from tax by the 
United States.

The provisions of this Article shall not apply to 
salaries wages or similar compensation paid in respect of services 
rendered in connection with any trade or business carried on by 
either of the contracting States for the purposes of profit.

ARTICLE XI

A resident of one of the contracting States, who in accor
dance with agreements between the Governments of the contrac
ting States or between educational establishments in the con
tracting States for the exchange of professors and teachers, or 
at the invitation of the Government of the other contracting 
State or of an educational establishment in such other State, 
temporarily visits such other State for the purpose of teaching
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school or oilier educational institution in such other State, shall 
be exempt from the tax of such other State on his remuneration 
for such teaching for such period.

ARTICLE XII

A resident of one of the contracting States who is 
temporarily present in the other contracting State solely as a 
student at a recognized university, college or school in such 
other State, shall be exempt from the tax of such other State 
with respect to remittances from abroad (including payments, 
if any, by his employer abroad).

2. A resident cf one of the contracting States who is a 
recipient of a grant, allowance or award from a religious, 
charitable, scientific, literary or educational organization of such 
State and who is temporarily present in the other contracting 
State shall be exempt from the tax of such other State on such 
grant, allowance or award remitted from abroad (other than 
compensation for personal services).

3. A resident of one of the contracting States who is an 
employee of, or under contract with, an enterprise of such State 
or an organization referred to in paragraph 2 of this Article, 
and who is temporarily present in the other contracting State for 
a period not exceeding one year solely to acquire technical, 
professional or business experience from a person other than 
such enterprise or organization, shall be exempt from the tax of 
such other State on compensation from abroad paid by such 
enterprise or organisation for his services rendered during such 
period, if the amount of compensation paid by such enterprise, 
or organisation for his services during such period, w'hen 
computed on the annual basis, docs not exceed 6,000 United 
States dollars, or the equivalent sum in yen as computed at the 
official basic rate of exchange in effect at the time such compen
sation is paid.

ARTICLE XIV

It is agreed that double taxation shall be avoided in the 
following manner :

(a) The United States, in determining the tax of its 
citizens, residents or corporations or other entities 
may, regardless of any other provision of the present 
Convention, include in the basis upon which such tax 
is imposed all items of income taxable under the 
revenue laws of the United States as if the present 
Convention had not come into effect. The United 
States shall, how'ever, subject to the provisions of 
section 131 of the Internal Revenue Code as in effect 
on the first day of January 1954, deduct from its tax 
the amount of the tax of Japan. In determining the 
credit under the said section 131 of the Internal 
Revenue Code, any interest received from an enter
prise of the United States with a permanent establish
ment in Japan shall be treated as income from sources 
within Japan to the extent so treated under the laws 
of Japan if the debt with respect to which such 
interest is paid is made in connection with the 
business of such permanent establishment of such 
enterprise.

(b) Japan, in determining the tax of its residents or corpo
rations or other entities may, regardless of any other 
provision of the present Convention, include in the 
basis upon which such tax is imposed all items of 
income taxable under the tax laws of Japan as if the 
present Convention had not come into effect. Japan 
shall, however, deduct from its tax so calculated the 
amount of the tax of the United States upon income 
from sources within the United States and included 
for the taxes of both contracting States, but in an 
amount not exceeding that proportion of the tax of
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Japan which such income bears to the entire income 
subject to the tax of Japan.

ARTICLE XV

1. Organisations organized under the laws of Japan and 
operated exclusively for religious, charitable, scientific, literary 
or educational purposes shall, to the extent and subject to 
conditions provided in the United States Internal Revenue 
Code, be exempt from the tax of the United States.
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2. Organisations organised under the laws of the United 
Slates and operated exclusively for religious, charitable, scienti
fic, literary or educational purposes shall, to the extent and 
subject to conditions provided in the tax laws of Japan, be 
exempt from the tax of Japan.

ARTICLE XVII

1. The competent authorities of both contracting States 
shall exchange such information available under the respective 
tax laws of both contracting States as is necessary for carry- 
ingout the provisions of the present Convention or for the 
prevention of fraud or for the administration of statutory pro
visions against tax avoidance in relation to the tax. Any 
information so exchanged shall be treated as secret and shall 
not be disclosed to any person other than these including 
court, concerned with the assessment and collection of the tax 
or the determination of appeals in relation thereto. No informa 
tion shall be exchanged which would disclose any trade, business 
industrial or professional secret or any trade process.

2. Each of the contracting States may collect the tax 
imposed by the other contracting State (as though such tax 
were the tax of the former state) as will ensure that the exemp 
tions, reduced rates of tax or any other benefit granted under 
the present Convention by such other State shall not be enjoyed 
by persons not entitled to such benefits.

PAKISTAN AND UNITED STATES 
Convention for the Avoidance of Double Taxation and the 

Prevention of Fiscal Evasion with respect to Taxes on Income 
(Signed at Washington, on 1st July 1957) (Extracts)

ARTICLE VIII
1. Any royalty (other than royalties or rentals from 

motion picture films) paid as consideration for the use of, or 
for the privilege ol using, any copyright, patent, design, secret 
process or formula, trade-mark, or other like propertv, and 
derived from sources in one of the contracting States bv a rexi 
dent of the other contracting State not having a permanent 
establishment m the former State shall be exempt from tax bv 
such former State. y

2. Where any royalty exceeds a fair and reasonable con
sideration in respect of the rights for which it is paid, the 
exemption provided by the present Article shall apply only to 
so much of tire royalty as represents such fair and reasonable 
consideration.

ARTICLE XV

1. Subject to the provisions of the Internal Revenue 
Code (as in effect on the date of signature of the present Con
vention) regarding the allowance of a credit against United 
States tax for tax payable, whether directly or by deduction 
"i respect ol income from sources within Pakistan shall be 
a lowed as a credit against United States tax payable in respect 
ol that income. For the purposes of this credit there shall be 
deemed to have been paid by a United States domestic corpo 
radon the amount by which such Pakistan taxes (other than 
me business profits tax) have been reduced under the provisions 
0 section 15B of the Income-Tax Act, 1922 (Xl of 1922) 
as in effect on the date the signature of the present Convention:

roxided, that any extension made by law of the period within 
wmch an inrfnstnVii ______ . ... .



in order to obtain the reduction provided in section 15B shall 
be deemed to be in effect on the dale of the signature of the 
present Convention.

2. Subject to the provisions of Pakistan income-tax law 
(as in effect on the date of signature of the present Conven
tion), United States tax payable, whether directly or by deduc
tion, by a person resident in Pakistan, in respect of income 
from sources within the United States (including income 
accruing or arising in the United States but deemed, undei the 
provisions of the law of Pakistan, to accrue or arise in Pakistan) 
shall be allowed as a credit against any Pakistan tax payable 
in respect of that income.

UNITED KINGDOM AND CEYLON
Agreement between the Government of the United Kingdom of 
Great Britain and Northern Ireland and the Government of Ceylon 
for the Avoidance of Double Taxation and the Prevention of 
Fiscal Evasion with Respect to Taxes on Income (Extracts)

ARTICLE X

1. Remuneration, including pensions, paid by one of 
the Contracting Governments to any individual tor services 
rendered to that Contracting Government in the discharge of 
governmental functions shall be exempt from tax in the terri
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tory of the other Contracting Government, if the individual 
is not ordinarily resident in that territory or (where the re
muneration is not a pension) is ordinarily resident in that 
territory solely for the purposes of rendering those services.

2. The provisions ol this Article shall not apply to pay
ments in respect of services rendered in connection with any 
trade or business carried on by either of the Contracting 
Governments for purposes of profit.

ARTICLE XII

1. Any pension (other than a pension to which Article X 
applies) or annuity derived front sources within one of the
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territories by an individual who is a resident of the other terri 
tory and subject to tax in that other territory in respect thereof 
shall be exempt from tax in the first-mentioned territory.

ARTICLE XVI

1. Subject to the provisions of the law of the United 
Kingdom regarding the allowance as a credit against United 
Kingdom lax of tax payable in a territory outside the United 
Kingdom, Ceylon lax payable, whether directly or by deduc
tion, in respect of income from sources within Ceylon shall be 
allowed as a credit against any United Kingdom tax payable 
in respect of that income.

Where such income is an ordinary dividend paid by a 
company which is a resident of Ceylon, the credit shall take 
into account (in addition to any Ceylon lax appropriate to the 
dividend) the Ceylon tax payable in respect of its profits by 
the company paying the dividend, and where it is a dividend 
paid on participating preference shares and representing both 
a dividend at the fixed rate to which the shares are entitled 
and an additional participation in profits, the Ceylon tax so 
payable by the company shall likewise be taken into account in 
so far as the dividend exceeds that fixed rate.

2. Subject to such provisions (which shall not affect the 
general principle hereof) as may be enacted in Ceylon, United 
Kingdom tax payable, whether directly or by deduction, in 
respect of income from sources within the United Kingdom 
shall be allowed as a credit against any Ceylon tax payable in 
respect of that income.

Where such income is an ordinary dividend, paid by a 
company which is a resident of the United Kingdom, the cre
dit shall take into account (in addition to any United Kingdom 
income-tax appropriate to the dividend) the United Kingdom 
profits tax payable in respect of its profits by the company pay
ing the dividend, and where it is a dividend paid on participat
ing preference shares and representing both a dividend at the



also resident in the 
of United Kingdom tax,

162
fixed rale to which the shares fire entitled tind an additional

participation in I”0** ttS/ Wo account
payable by the company shall likewise
in so far as the dividend exceeds that fixed rate.

3, Where tax is imposed by both contracting Govern
ments on income derived from sources outside both e) on an 
the United Kingdom by a person who ,s rendent Ceylon 

for the purposes of the Ceylon tax and is 
United Kingdom for the purposes
there shall be allowed against the tax unposed by each eon 

n Government a credit which bears the same proport.on

is derived) or to the amount of tax imposed by the oth. c 
tracUng Government (reduced as aforesaid), whichever is th 
less as the former amount (before any such reduction) bw

,'he sum of both amounts ihcfoie any such redact,on,.

BURMA AND UNITED KINGDOM
Agreement between the Government of the Union of Burma and 
the Government of the United Kingdom for the *«-£»*
Double Taxation and the Prevention of Fiscal Eva 
Respect to Taxes on Income (Extracts)

article VII

1 Remuneration, including pensions, paid by one of the 
cnntractin0 Governments to any individual ,n respect of 
service) reared to tha, coniraciing Government
charee of governmetal functions shall be exvmp
T, territory of tbc other contracting Government, unless the 
individual is a national of tha. other contracting Government 
without being also a national of the first mentioned contrac , g 

Government.
2 The provisions of this Article shall not apply to pay

ments in respect of services rendered in connection with any

trade or business carried on by either of the contracting 
Governments for purposes of profit.

ARTICLE X

1. Any pension (olher than a pension referred to in 
paragraph 1 of Article VIII) and any life annuity, derived 
from sources within Burma by an individual who is a resident 
of the United Kingdom and subject to United Kingdom tax 
in respect thereof, shall be exempt from Burma tax.

2. Any pension (other than a pension referred to in 
paragraph 1 of Article VIII) and any life annuity, derived 
from sources within the United Kingdom by an individual who 
is a resident of Burma and subject to Burma tax in respect 
thereof, shall be exempt from United Kingdom tax.

ARTICLE XIV

1. Subject to the provisions of the law of the United King
dom regarding the allowances as a credit against United King
dom tax of tax payable in a territory outside the United King
dom, Burma tax payable, whether directly or by deduction, in 
respect of income from sources within Burma shall be allowed 
as a credit against any United Kingdom tax payable in respect 
of that income. Where such income is an ordinary dividend 
paid by a company resident in Burma, the credit shall take 
into account the Burma tax payable in respect of its profits by 
the company paying the dividend, and where it is a dividend 
paid on participating preference shares and representing both 
a dividend at the fixed rate to which the shares arc entitled and 
an additional participation in profits, the Burma tax so pay
able by the company shall likewise be taken into account in so 
far as the dividend exceeds that fixed rate.

2. Subject to such provisions (which shall not affect the 
general principle hereof) as may be enacted in Burma, United 
Kingdom tax payable, whether directly or by deduction, in 
respect of income from sources within the United Kingdom
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shall be allowed as a credit against any Burma tax payable in 
respect ol’ that income. Where such income is an ordinary 
dividend paid by a company resident in the United Kingdom, 
the credit shall lake into account (in addition to any United 
Kingdom income-tax appropriate to the dividend) the United 
Kingdom profits tax payable by the company in respect of its 
profits, and where it is a dividend paid on participating pre
ference shares and representing both a dividend at the fixed 
rate to which the shares are entitled and an additional partici
pation in profits, the profits tax so payable by the company 
shall likewise be taken into account in so far as the dividend 
exceeds the fixed rate.

PAKISTAN AND THE UNITED KINGDOM

Agreement between the Government of the United Kingdom of 
Great Britain and Northern Ireland and the Government of 
Pakistan for the Avoidance of Double Taxation and the Preven
tion of Fiscal Evasion with Respect to Taxes on Income (Extracts)

ARTICLE VIII

1. Remuneration, including pensions and annuities, 
paid by or on behalf of the Government of the United Kingdom 
to any individual for services rendered to that Government in 
the discharge of Governmental functions shall be exempt from 
tax in Pakistan, if the individual is not ordinarily resident in 
Pakistan or, where the remuneration is not a pension or 
annuity, is ordinarily resident in Pakistan solely for the purpose 
of rendering these services.

2. Remuneration, including pensions and annuities, paid 
by or on behalf of the Government of Pakistan to any indi
vidual for services rendered to that Government in the discharge 
of Governmental functions shall be exempt from tax in the 
United Kingdom, if the individual is not ordinarily resident in 
the United Kingdom or, where the remuneration is not a 
pension or annuity, is ordinarily resident in the United 
Kingdom solely for the purpose of rendering those services.

3. The provisions ol this Article shall not apply to pay
ments in lcspcct ol services rendered in connection with any 
trade or business carried on by either of the contracting 
Governments for purposes of profit.

4. For the purposes of this Article, the term “Govern
ment of Pakistan” shall include the Government of a Province 
or a State in Pakistan.

ARTICLE X

1. Any pension or annuity (other than a pension or 
annuity of the kind referred to in paragraphs 1 and 2 of Article 
VIII) derived from sources within one of the territories by an 
individual who is a resident of the other territory and subject 
to tax in that other territory in respect thereof shall be exempt 
from tax in the first mentioned territory.

2. In this Article the term “annuity”, where it first 
appears, means a stated sum payable periodically at stated 
times during life or during a specified or ascertainable period of 
time, under an obligation to make the payments in return for 
adequate and full consideration in money or money’s worth.

United
United
United

ARTICLE XIII

1. Subject to the provisions of the law of the 
Kingdom regarding the allowance as a credit against 
Kingdom tax of tax payable in a territory outside the 
Kingdom, Pakistan tax payable, whether directly or by dcduc 
bon, in respect of income from sources within Pakistan shall 
be allowed as a credit against any United Kingdom tax payable 
in respect of that income.

Where such income is an ordinary dividend paid by a 
company which is a resident of Pakistan, the credit shall take 
mto account (in addition to any Pakistan tax appropriate to 
the dividend) the Pakistan tax payable in respect of its profits 

Y t e company paying the dividend, and where it is a dividend 
Pai °n Participating preference shares and representing both



a dividend at the fixed rate to which the shares arc entitled and 
an additional participation in profits, the Pakistan tax so pay
able by the company shall likewise be taken into account in so 
far as the dividend exceeds that fixed rate.

For the purposes of this paragraph, the term ‘Pakistan tax’ 
shall include the agricultural income-tax imposed by the 
Government of any Province or State in Pakistan and any tax 
of a substantially similar character imposed after the date of 
signature of this Agreement by the Government of any Pro
vince or State in Pakistan or by the Government of any 
territory to which the present Agreement is extended under 
sub-paragraph (b) of paragraph (3) of Article XVI.

2. Subject to such provisions (which shall not affect the 
general principles hereof) as may be made in Pakistan, United 
Kingdom tax payable, whether directly or by deduction by a 
person resident in Pakistan, in respect of income from sources 
within the United Kingdom (including income accruing or 
arising in the United Kingdom but deemed, under the pro
visions of the law of Pakistan to accrue or arise in Pakistan) 
shall be allowed as a credit against any Pakistan tax payable in 
respect of that income.

3. Notwithstanding the provisions of paragraphs 1 and 
2 of this Article, where tax is imposed by both Contracting 
Governments on income derived from sources outside both 
Pakistan and the United Kingdom by a company which is 
resident in Pakistan for the purposes of Pakistan tax and is 
also resident in the United Kingdom for the purposes of 
United Kingdom tax there shall be allowed against the tax 
imposed by each contracting Government, a credit which 
bears the same proportion to the amount of that tax (as 
reduced by any credit allowed in respect of tax payable in the 
country from which the income is derived) or to the amount of 
the tax imposed by the other contracting Government 
(reduced as aforesaid) whichever is the less, as the former 
amount (before any such reduction) bears to the sum of 
both amounts (before any such reduction).

(II). RELEVANT CLAUSES OF SELECTED 
AGREEMENTS FOR THE AVOIDANCE OF 

DOUBLE TAXATION AND FISCAL EVASION 
CONCLUDED BY NON-MEMBER 

COUNTRIES

SWEDEN AND SWITZERLAND

Agreement for the Avoidance of Double Taxation with 
respect to taxes on Income and certain other Direct Taxes 
(Stockholm, 16 October, 1948)

ARTICLE 2

1. Save as otherwise provided in this Convention, income 
and property shall be taxable only in the State in which the reci
pient of the income, or the owner of the property, is domiciled.

ARTICLE 3

1. Real property (including properly accessory thereto, and 
livestock and equipment used in agriculture or forestry) and 
income derived therefrom shall not be taxable except in the 
State in which such property is situated.

ARTICLE 4

1. Commercial, industrial or handicraft undertakings 
of every kind, and the income derived therefrom, including 
profits realized by the total or partial alienation of such under
taking, shall be taxable only in the State in which the under
taking has a permanent establishment. This shall also apply 
in cases where the undertaking extends its operations to the 
territory of the olher State without possessing a permanent 
establishment in that State.



5. Ocean, inland or air navigation undertakings, and 
income derived therefrom, shall be taxable only in the State in 
which the management of the undertaking is situated.

ARTICLE 5
1. Subject to the provisions of Article 7, income from 

liberal professions exercised by persons having their domicile 
in one of the two States shall be taxable in the other State only 
if the person himself practises his profession for gain in that 
State using permanent premises regularly available to him.

2. Movable property invested in permanent premises used 
for the practice of a liberal profession shall be taxable in the 
State of domicile.

ARTICLE 6
1. Subject to the provisions of Articles 7 and 8, income 

derived from a gainful occupation in the employ of another 
shall be taxable only in the State within the territory of which 
the personal occupation from which the income is derived is 
exercised.

2. Subject to the provisions of Article 8, pensions, 
widows’ or orphans’ pensions and other grants or benefits capa
ble of cash valuation granted because of previous services 
rendered by a person formerly engaged in a gainful occupation 
in the employ of another shall be taxable only in the State in 
which the beneficiary is domiciled.

ARTICLE 7

1. Directors’ percentages, attendance fees and similar 
emoluments payable to members of the board of directors of a 
limited liability company shall be taxable only in the State in 
which the undertaking paying them is domiciled.

2. Emoluments for services rendered which members of 
boards of directors actually receive in another capacity shall be 
taxable as provided in Articles 5 or 6.

1. Salaries, wages, pensions, widows’ or orphans pen
sions and other grants or benefits capable of cash valuation 
granted by one of the two States or by a public body corporate 
of that State in virtue of past or present services or employment 
shall be taxable only in the State from which the income is 
derived.

ARTICLE 9
1. Subject to the provisions of the second paragraph 

hereof, the right of each of the two States to tax by deduction 
at source income from movable capital shall not be restricted 
by the fact that such income is subject to direct taxation only 
in the State designated in paragraph 1 of Article 2.

2. In the case of tax on income from movable capital 
leived by one of the two States by deduction at source, the 
recipient of such income domiciled in the other State may 
within a period of two years and subject to production of an 
official certificate of domicile and liability to direct taxation in the 
State of domicile, request reimbursement of the amount exceed
ing 5 per cent of the yield of the capital, if the State of domicile 
also taxes income of the some kind at source.

FRANCE AND NETHERLANDS 
Agreement for the Avoidance of Double Taxation and the

Prevention of Fiscal Evasion with respect to Taxes on 
Income and Property. (Paris, 30 December, 1949)

* * *

ARTICLE 3
Taxes on income from immovable property, including 

income from agricultural undertakings shall be levied only in 
the State in which the said property is situated.

ARTICLE 4
1 Taxes on income of industrial, mining, commercial or 

financial undertakings shall be levied only in the State in which 
a permanent establishment is situated.

ARTICLE 8



2. If an undertaking has permanent establishment in 
both contracting States, each State may tax only the income 
derived from the business carried on by the permanent estab
lishments situated within its territory.

ARTICLE 6
Notwithstanding the provisions of Article IV of the 

present Convention, taxes on income from maritime or air 
transport undertakings shall be levied only in the State in which 
the effective headquarters of the undertaking is situated, pro
vided always that the ships or the aircraft concerned fly the 
flag or have the nationality of the said State.

Taxes on income from undertakings engaged in inland 
navigation shall be levied in the State in which the effective 
headquarters is situated or if the headquarters are itinerant, 
and the operator is a national of one of the contracting States, 
in the State of which he is a national, provided always that the 
undertaking carries on business operations within the territory 
of that State.

ARTICLE 8
1. Income derived from movable property shall be 

taxable in the State in whose territory the beneficiary has his 
fiscal domicile.

Nevertheless, each contracting State reserves the right, in 
accordance with its own general law, to collect its tax on 
income from movable property issued by companies and other 
bodies having their fiscal domicile in its territory.

ARTICLE 9
1. The tax on income from loans, deposits, deposit 

accounts and any other credits shall be levied only in the 
State where the creditory has his fiscal domicile.

2. If the creditor possesses permanent establishments in 
both States and if one of these establishments gives a loan 
or makes a deposit, the tax shall be levied in that State in 
whose territorv the said establishment is situated.

170

3. Nevertheless, each contracting State reserves the right 
to collect, in accordance with its own general law, taxes retained 
in the source by companies and bodies corporate.

ARTICLE 10

1. Royalties from real property or in respect of the 
operation of mines, quarries, or other natural resources shall 
be taxable only in that of the two contracting States in which 
such property, mines, quarries, or other natural resources are 
situated.

2. Receipts from copyright as well as proceeds or 
royalties from the sale or grant of licences for the operation 
of patents, trademarks, secret processes and formulae which 
are paid in one of the contracting States to a person having his 
fiscal domicile in the other State, shall be exempt from taxation 
in the former State, provided that the said person docs not 
exercise his activities through the intermediary of a permanent 
establishment.

ARTICLE 11

Directors’ percentages, attendance fees and other emolu
ments received by members of the boards of joint stock 
companies shall be taxable in that one of the two States in 
which the company has its fiscal domicile, provided always 
that Article 14 below shall be applicable in respect of the 
amounts received by these concerned in their other effective 
capacities.

ARTICLE 12

Emoluments granted by the State, the departments, com
munes or other public corporations regularly constituted in 
accordance with the internal legislation ol the contracting 
States for present or past performance of services or labour, 
in the form of salaries, pensions, wages and other emoluments, 
shall be taxable only in the State of the debtor.



ARTICLE 13

Private pensions and life annuities derived from one of 
the Contracting States and paid to persons having their fiscal 
domicile in the other State, shall be exempt from taxation in the 
former State.

ARTICLE 14

1. Except as provided under Article 12 above, salaries, 
wages and other similar emoluments shall be taxable only in 
the State in whose territory the personal activities from which 
the income is derived are exercised.

2. Nevertheless, the remuneration of persons employed 
by the transport undertaking utilized for transportation between 
the two Contracting States, shall be taxable only in the State 
in which the recipients of the remuneration have their fiscal 
domicile.

3. For the purposes of paragraph (1) of the present 
Article, if an employee of an establishment situated in the other 
State undertakes a temporary mission to the territory of the 
former State involving only a sojourn of short duration during 
which his remuneration continues to be borne and paid by the 
said establishment, this shall not be deemed to be a personal 
activity in one of the two States.

ARTICLE 15

1. Income derived from the exercise of a liberal profes
sion and, in general, all income from labour, other than the 
income referred to in Articles 11, 12, 13, ond 14 of the present 
Convention, shall be taxable only in the State in which the 
personal activity is exercised.

ARTICLE 18

Income not referred to in the preceding articles shall not 
be taxed except in the State in which the beneficiary has his
fipoO I rlrxrvii/'ilr»

ARTICLE 20

2. Property which by its nature generally does not yield 
income shall be taxable only in the State in which the owner L 
domiciled. Nevertheless, the value of movable property shall be 
taxable in the State of residence in which such movable property 
is situated.

ARTICLE 22
The Contracting States shall exchange such information 

as they may have at their disposal and as may be of use to either 
State to ensure the normal assessment and collection of the 
taxes to which the present Convention relates, and the enforce
ment with respect to such taxes of the statutory provisions con
cerning the prevention and punishment ot tax evasion.

DENMARK—NORWAY
Agreement for the Avoidance of Double Taxation with respect 

to Taxes on Income and Fortune

(Signed at Oslo, on 22 February, 1957)

ARTICLE 3

1. Unless otherwise provided in this Agreement, income
and fortune shall be taxable only in the State in which the tax 
payer is deemed to be domiciled.

ARTICLE 4
1. Income derived from immovable property situated 

in one of the two States shall be taxable only in that 
State.

ARTICLE 5

1. Unless otherwise provided in this Agreement, income 
derived from a business or profession and attributable to a per
manent establishment in one of the States shall be taxable only 
in that State. If there are permanent establishments in both 
States, each State shall tax that portion of the income which is
. ♦ - r- _J. . ill fto



1. Income derived from the operation of a sea or 
air navigation undertaking having its centre of actual 
management in one of the States shall be taxable only in 
that State.

ARTICLE 9

1. Royalties paid in respect of the use of immovable 
property or in respect of the operation of mines or deposits shall 
be taxable only in the State in which the immovable property, 
mine or deposit is situated.

2. Royalties, except as referred to in paragraph 1, shall 
be taxable in the State in which the recipient of the income is 
deemed to be domiciled, provided that the right to tax any such 
royalty shall be reserved to the State in which the royalty origi
nates if the recipient of the royalty exerts such influence on the 
management of the undertaking that he may reasonably be 
assumed to participate directly in the business.

ARTICLE 10

ARTICLE 8

1. Dividends shall be taxable only in the State in 
which the recipient of the dividends is deemed to be do
miciled.

1. Except as otherwise provided in this article, income 
rom personal services rendered on behalf of the government or 
a private employer (but excluding pensions and annuities) shall 
be taxable only in the State in which the tax payer performs 
the services from which the income is derived.

ARTICLE 13
Immovable fortune or appurtenances thereto—which in 

the case of agriculture and forestry, shall include livestock, 
equipment and other fortune—shall be taxable only in the State 
in which the fortune is situated.

Fortune connected with a business or profession shall be 
taxable only in the State which is entitled under the provisions 
of this Agreement to tax the income from such fortune.

ARTICLE 17

The State in which a tax payer is deemed to be domiciled 
may, in calculating the tax apply the rate of tax, that would 
have been applicable if the income or fortune which under this 
Agreement is taxable only in the other State had also been tax
able in the State of domicile.

CANADA-NETHERLANDS

Convention for the Avoidance of Double Taxation in 
respect of Taxes on Income and Property

ARTICLE 3

1. Income from immovable property, interest (other than 
debenture interest) from any mortgage of such property and 
royalties in respect of the operation of a mine or quarry or of 
any other extraction of a natural resource, shall be subject to 
tax in the State in which such immovable property, mine, 
quarry or natural resource is situated.

ARTICLE 4

1. The profits of an enterprise of one of the States shall 
not be subject to tax in the other State unless the enterprise 
is engaged in trade or business in that other State through a 
permanent establishment situated therein. 11 it is so engaged 
tax may be imposed on those profits by tire last-mentioned State 
but only on so much of them as is attributable to that perma 
nent establishment.

ARTICLE 7

1. Dividends paid by a company which is a resident of 
one of the States to a resident of the other State shall be subject 
to tax only in the latter State.



2. Where one of the States by way of deduction at the sou
rce levies a tax on dividends, the right to levy such tax on divi
dends paid by a company which is a resident of that State to 
a resident of the other State, is not affected by the first para
graph of this article, but the rate of tax shall in that case not 
exceed 15 per cent. In case either of the States introduces into 
its law for the tax mentioned a rate exceeding 15 per cent, such 
State may terminate the limitation of the rate of tax to 15 per 
cent by giving written notice of termination to the other State 
through diplomatic channels on or before the thirtieth day of 
June in any year after the year in which this Convention comes 
into force. In such event, this limitation shall cease to be effec
tive on and after the first day of January in the year next follow
ing that in which such notice is given.

ARTICLE 8

1. Any interest derived from one of the States by a resident 
of the other State shall be subject to tax only in the latter State.

2. Where one of the States by way of deduction at the source 
levies a tax on interest, the right to levy such tax on inter
est derived from sources within that State by a resident of the 
other State, is not affected by the first paragraph of this article, 
but the rate of tax shall in that case not exceed 15 percent. 
In case either of the States introduces into its law for the tax 
mentioned a rate exceeding 15 per cent, such State may termi
nate the limitation of the rate of tax to 15 per cent by giving 
written notice of termination to the other State through diplo
matic channels on or before the thirtieth day of June in any 
year after the year in which this Convention comes into force. 
In such event this limitation shall cease to be effective on and 
after the first day of January in the year next following that 
in which such notice is given.

ARTICLE 9

1. Royalties—other than royalties to which Article 3 of
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resident of the other State shall be subject to tax only in the 
latter State.

2. Where one of the States by way of deduction at the 
source levies a tax on royalties derived from sources within that 
State by a resident of the other State, it is not affected by the 
first paragraph of this article, but the rate of tax shall in that 
case not exceed 15 per cent.

ARTICLE 17

The items of the income not mentioned in the foregoing 
articles of this Convention shall be subject to tax only in that 
State, of which the tax payer is considered to be a resident.

ARTICLE 18

1. Each of the States, when imposing tax on its residents, 
may include in the basis upon which such taxes are imposed the 
items of income, which according to the provisions of the 
present Convention may be taxed by the other State.

2. Without prejudice to the application of the provisions 
concerning the compensation of losses in the unilateral regula
tions for the avoiding of double taxation, the Netherlands shall 
allow a deduction from the amount of tax computed in confor
mity with the first paragraph of this article equal to such 
part of that tax which bears the same proportion to the afore
said tax as the amount of the income which is taxable in 
Canada according to the Articles 3, 4, 5, 10, 11 and 14 of this 
Convention bears to the amount of income, which forms the 
basis meant in the first paragraph of this article.

3. As far as may be in accordance with the provisions of 
the Income-Tax Act, Canada agrees to allow as a deduction 
from Canadian tax on any income derived from sources withir 
the Netherlands the appropriate amount of Netherlands taj
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1. The competent authorities of the States will upon re
quest exchange information of a fiscal nature which is available 
to them under their own legislation and which would be useful 
to assure the regular assessment and collection of the taxes 
referred to in this Convention, as well as the application with 
respect to those taxes, of the legal provisions relative to the 
prevention of fiscal fraud. The information so exchanged shall 
retain its secret nature and shall not be disclosed to persons 
other than those charged with assessment and collection of the 
taxes referred to in this Convention.

2. The provisions of this article shall not in any case be 
considered requiring one of the States to disclose to the other 
State information the furnishing of which would involve the 
disclosure of industrial, commençai or professional secrets or 
trade processes.

FINLAND AND SWEDEN

Agreement for the Avoidance of Double Taxation with respect 
to Taxes on Income and Property (Stockholm, 21 December 1949)

ARTICLE 3
Unless otherwise provided in the present Agreements, 

income and property shall be taxable only in the contracting 
State in which the tax payer is deemed to be domiciled.

ARTICLE 4
Income from immovable property shall be taxable only 

in that one of the two States in which such property is situate.
ARTICLE 5

Income from undertakings or occupations derived from a 
permanent business establishment situate in one of the two 
States shall be taxable only in that State. If permanent business 
establishments are situate in both States, each State shall tax 
that portion of the income which is derived from the establish
ment situate within its own territory.
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ARTICLE 6

For purposes of taxation, royalties in respect of the 
utilization of immovable property shall be deemed to be on 
the same basis as income from immovable property. Royalties 
in respect of the operation of mines or other mineral deposits 
which are immovable property, shall be taxable in that State 
where the mines or mineral deposits are situate.

Other royalties shall be taxable in that State where the 
recipient of the income is deemed to be domiciled; however, 
royalties derived from undertakings carried on by the recipient, 
shall be taxable on the same basis as income from the under
taking in question.

ARTICLE 7
Income from shipping or air navigation undertakings, 

the effective centre of management of which is in the territory 
of one of the two States, shall be taxable only in that State.

ARTICLE 9
With regard to dividends from shares, each State reserves 

the right (subject to the applicable provisions of its revenue 
laws) to collect and retain the taxes which, under its revenue 
laws, are deductible at the source, but not in excess of 10 per 
cent of the gross amount of such dividends.

If the deduction is made in either of the two States under 
the provisions of the first paragraph, the other State shall grant 
a special deduction in the State tax on income accruing from 
dividends, owing to the fact that the first-mentioned State de
ducted the tax at the source; this deduction shall not be less 
than 5 per cent of the gross amount of the dividends.

ARTICLE 10
Capital, consisting of immovable property (including ap

purtenances and live-stock and equipment in farming or forest
ry) in any one of the two States, shall be taxable only in that 
State.



Capital invested in undertakings or works shall be taxable 
only in that State which is entitled under the provisions of the 
present Agreement to tax the income from such capital.

NEW ZEALAND—SWEDEN

Convention for the Avoidance of Double Taxation and the 
Prevention of Fiscal Evasion with respect to Taxes on 

Income

(Signed at Wellington, on 16 April, 1956)
ARTICLE 20

1. The competent authorities of the contracting Govern
ments will exchange information of a fiscal nature which is 
available to them, or which they are able to obtain under their 
own legislation and which would be useful to assure the regular 
assessment and collection of the taxes referred to in this Con
ation, as well as the application with respect to those taxes 

of the legal provisions relating to the prevention of fiscal 
fraud.

UNITED KINGDOM AND UNITED STATES OF 
AMERICA

Convention between the Government of the United Kingdom 
of Great Britain and Northern Ireland and the Government

of the United States of America for the avoidance of 
Double Taxation and the prevention of Fiscal 

Evasion with respect to Taxes on Income 
* * *

ARTICLE V
1. Notwithstanding the provisions of Articles III and IV 

of the present Convention, profits which an individual (other 
than a citizen of the United States) resident in the United 
Kingdom or a United Kingdom corporation derives from opera
ting ships documented or aircraft registered under the laws of 
the United Kingdom, shall be exempt from United States

2. Notwithstanding the provisions of Articles III and IV 
of the present Convention, profits which a citizen of the United 
States not resident in the United Kingdom or a United States 
corporation derives from operating ships documented or air 
craft registered under the laws of the United States, shall be 
exempt from United Kingdom tax.

ARTICLE VI

1. The rate of United States tax on dividends derived 
from a United States corporation by a resident of the United 
Kingdom who is subjected to United Kingdom tax on such 
dividends and not engaged in trade or business in the United 
States shall not exceed 15 per cent : Provided that such rate of 
tax shall not exceed 5 per cent, if such resident is a corporation 
controlling, directly or indirectly, at least 95 per cent of the 
entire voting power in the corporation paying the dividend, 
and not more than 25 per cent of the gross income af such 
paying corporation is derived from interest and dividends, other 
than interest and dividends received from its own subsidiary 
corporations. Such reduction of the rate to five per cent shall 
not apply if the relationship of the two corporations has been 
arranged or is maintained primarily with the intention of secur
ing such reduced rate.

ARTICLE IX

1. The rate of United States tax on royalties in respect 
of the operation of mines or quarries or of other extraction of 
natural resources, and on rentals from real property or from an 
interest in such property, derived from sources within the United 
States by a resident of the United Kingdom who is subject to 
United Kingdom tax with respect to such royalties or rentals 
and not engaged in trade or business in the United States, shall 
not exceed 15 per cent: Provided that any such resident may 
elect for any taxable year to be subject to United States tax as 
if such resident were engaged in trade or business in the 
United States.



2. Royalties in respect of the operation of mines or 
quarries or of other extraction of natural resources, and rentals 
from real property or from an interest in such property, derived 
from sources within the United Kingdom by an individual who 
is (a) a resident of the United States, (b) subject to United 
States tax with respect to such royalties and rentals, and (c) 
not engaged in trade or business in the United Kingdom, 
shall be exempt from United Kingdom surtax.

ARTICLE XIII

1. Subject to Section 901 of the United States Internal 
Revenue Code as in effect on the 1st day of January 1956, 
United Kingdom tax shall be allowed as a credit against United 
States tax. For this purpose

(a) the recipient of a dividend paid by a corporation 
which is a resident of the United Kingdom shall be deemed to 
have paid the United Kingdom tax appropriate to such 
dividend, and

(b) the recipient of any royalty or other amount coming 
within the scope of Article VIII of the present Convention 
shall be deemed to have paid any United Kingdom tax legally 
deducted from the royalty or other amount by the person by 
or through whom any payment thereof is made, if the recipient 
of the dividend or royalty or other amount, as the case may 
be, elects to include in his gross income for the purposes of 
United States tax the amount of such United Kingdom income- 
tax.

2. Subject to such provisions (which shall not affect the 
general principle hereof) as may be enacted in the United 
Kingdom, United States tax payable in respect of income from 
sources within the United States shall be allowed as a credit 
against any United Kingdom tax payable in respect of that 
income. Where such income is an ordinary dividend paid by 
a United States corporation, such credit shall take into account

(in addition to any United States income tax deducted from or 
imposed on such dividend) the United States income tax 
imposed on such corporation in respect of its profits, and where 
it is a dividend paid on participating preference shares and 
representing both a dividend at the fixed rate to which the 
shares are entitled and an additional participation in profits, 
such tax on profits shall likewise be taken into account in so 
far as the dividend exceeds such fixed rate.

UNITED KINGDOM-CANADA

Agreement between the Government of the United Kingdom 
and the Government of Canada for the Avoidance of Double 
Taxation and Prevention of Fiscal Evasion with respect to Taxes

on income 
ARTICLE IV

Notwithstanding the provisions of Articles III and IV, 
profits which a resident of one of the territories derives from 
operating ships or aircraft shall be exempt from tax in the 
other territory.

ARTICLE VI

1. The rate of Canadian tax on income (other than 
earned income) derived from sources within Canada by a 
resident of the United Kingdom who is subject to United 
Kingdom tax in respect thereof and not engaged in trade or 
business in Canada through a permanent establishment situated 
therein, shall not exceed 15 per cent.

2. Notwithstanding the provisions of the foregoing para
graph dividends paid to a company which is a resident of the 
United Kingdom by a Canadian company, all of whose shares 
(less directors’ qualifying shares) which have under all circum
stances full voting rights are beneficially owned by the former 
company, shall be exempt from Canadian tax.

Provided that exemption shall not be allowed if ordinarily 
more than one-quarter of the gross income of the Canadian



company is derived from interest and dividends other than in
terest and dividends from any wholly-owned subsidiary com
pany.

ARTICLE XIII
1. Subject to the provisions of the law of the United 

Kingdom regarding the allowance as a credit against United 
Kingdom tax of tax payable in a territory outside the United 
Kingdom, Canadian tax payable in respect of income from 
sources within Canada shall be allowed as a credit against any 
United Kingdom tax payable in respect of that income. Where 
such income is an ordinary dividend paid by a Canadian debtor, 
the credit shall take into account (in addition to any Canadian 
income-tax chargeable directly or by deduction in respect of the 
dividend) the Canadian income-tax payable in respact of its 
profits by the company paying the dividend, and where it is a 
dividend paid on participating preference shares and represent
ing both a dividend at a fixed rate to which the shares are 
entitled and an additional participating in profits, the Canadian 
income tax so payable by the company shall likewise be taken 
into account in so far as the dividend exceeds that fixed rate.

2. For the purposes of the foregoing paragraph and of 
the aforesaid provisions of the law of the United Kingdom, 
so much of the tax chargeable under the law of Canada relating 
to excess profits tax as is chargeable otherwise than by reference 
to excess profits shall be treated as income tax and not as excess 
profits tax.

3. Subject to the provisions of the law of Canada regard
ing the deduction from tax payable in Canada or tax paid in a 
territory outside Canada, United Kingdom tax payable in 
respect of income from sources within the United Kingdom 
shall be deducted from any Canadian tax payable in respect of 
that income. Where such income is an ordinary dividend paid 
by a company resident in the United Kingdom, the deduction 
shall take into account (in addition to any United Kingdom 
income-tax appropriate to the dividend) the United Kingdom



(III). QUESTIONNAIRE PREPARED BY THE 
UNITED NATIONS ON “DIRECT TAXES IN 

RESPECT OF FOREIGN NATIONALS' ASSETS 
AND LIABILITIES”

(Resolution 67 (V) of the Economic 
and Social Council, dated 24.7.1947)

Introductory

Question Definitions of terms, as used in current tax laws.

a. Residence and domicile 
(1) Are these terms used interchangeably in current 

domestic tax law?

Question If so :

(a) Is a person’s residence and domicile in a country 
dependent on one or more of the following cri
teria;

i. the length of stay in a certain place;

ii. his place of birth or his citizenship ;

iii. his principal place of sojourn or business ;

iv. his intention to remain, or return to, the 
country in question ;

v. any other criteria.
(b) Do different rules apply to determine foreign, 

as against domestic, residence or domicile?
Question Nationality of Legal entities:

(1) Are legal entities considered nationals, if:
(a) They arc organised in, or under the law's of, the 

country.

(b) Their centre of management, or of business 
activities or their legal domicile is located in the 
country ;

(c) Nationals or residents of the country own or 
control, directly or indirectly, part or total of 
its stock or management ;

(d) Any other conditions are present.

Question What are the conditions under which nationality is 
attached to:

(a) Ships

(b) Aircraft.

Questionnaire

Question a. Structure and underlying principles of income-tax 
system

1. Are there :
(a) Schedular taxes only, levied separately, for specific 

income categories, on:
(1) all nationals with regard to income ;

i. both from domestic and foreign sources,

ii. from domestic sources only.

(2) all residents with regard to income ; 

i. both from domestic and foreign sources ;

ii. from domestic sources only ;

(3) non-residents with regard to income from domestic 
sources only.

(b) A global tax on the total income only

(1) of all nationals with-regard to income ; 
i. both from domestic and foreign sources
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ii. from domestic sources only ;

(2) of all residents.

i. both from domestic and foreign sources; 

ii. from domestic sources only ;

(3) of non-residents from domestic sources.

Question b. Income from real property

1. In what manner, and to what extent does the imposi
tion of such tax depend on one or more of the follow
ing criteria ;

(a) The nationality or domicile of the lessee or 
owner ;

(b) The location of the property or of the instru
ment representing it (deed, lease etc.).

Question 2. Do special rules apply to :

1. In what manner and to what extent does the taxation 
of royalties on natural resources depend on one or 
more of the following criteria :

(a) The nationality or domicile of the payee or 
payer ;

(b) The physical location of the natural resources in 
question ;

(c) The place where the natural resources is used 
(as in the case where ore is extracted trom a 
mine located in one country by the royalty 
debtor or on his behalf, and then smelted in ano
ther country by the royalty debtor or on his 
behalf).

Question d. Income from mortgages on real property, ships 
or aircraft (including mortgage lands, if they are 
considered as interests in realty, rather than as 
securities).

(a) Income from agriculture and livestock - raising ;

(b) Income received from the use of real pro
perty by the owner, lessee, administrator ;

(c) Income received from the lease of real property ;

(d) Income received from the exploitation of certain 
parts or appurtenances of property (royalties, 
water rights, rights of way etc) ;

(e) Any other kind of income from real property, 
or any special tax imposed on such income.

Question c. Income from royalties on natural resources such 
as mines, quarries, oil wells and other natural 
deposits (unless taxed as income from real pro
perty)

1. In what manner and to what extent does the taxation 
of such income depend on one or more of the tollow- 
ing criteria :

(a) The nationality or domicile of the mortgagee or 
mortgagor ;

(b) The location of the motgaged property ;

(c) The registry or principal place of use of the 
mortgaged ship or aircraft ;

(d) The place of registration of the mortgage ‘if 
different from (b) and (c).

Question e. Business profits

1. In what manner and to what extent does the taxa
tion of business profits (i. e. income derived irom
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carrying on industrial or commercial activities, inclu
ding agricultural enterprises, which is not covered 
by any other income category listed in this questionn
aire) depend on :

a. The nationality or domicile of the person or 
legal entity receiving profits;

b. The location of the business activity from which 
the profits are derived.

Question 2. Are national enterprises taxed on their profits 
from :

a. All their business activities, domestic and 
foreign;

b. Their business activities in a foreign country 
only insofar as ;

(1) they are isolated or occasional ;

(2) they are carried on through an inde
pendent agent ;

(3) they are not carried on through a “per
manent establishment” to be herein
after defined.

Question 3. Are foreign enterprises taxed on their profits:

a. From all their business activities, domestic 
and foreign, if;

(1) they carry on isolated or occasional 
business activities within the country ;

(2) they maintain an independent agent 
within the country;

(3) they otherwise do business (maintain a 
“permanent establishment”, “ carry on 
trade” etc.) within the country.

b. Attributable to their 
sactions only.

Question 4. What constitute a “permanent establishment”, 
“doing business" or “carrying on trade” in the 
meaning of 1 (b) (3) and 2 (b) (3) :

a. The maintenance of a fixed place of business 
of any kind within the country, such as 
physical plant (factory, oil well, mine, quarry, 
plantation, warehouse, dock, landing field) 
or a buying or contracting office ;

b. The presence in the country of a permanent
employed representative ;

c. The occasional presence in the country of 
an agent or travelling salesman;

d. The existence in the country of a subsidiary 
company whose business relations with the 
foreign parent company arc solely of a 
financial character (control of stock, pay
ment of dividends etc.) ;

What supplementary factors not herein
above listed enter into the definition of 
having a “permanent establishment”, “do
ing business”, or “carrying on trade” in the 
country or abroad.

Question 5. Where a business enterprise is taxed only on 
certain items, parts or categories of its domestic 
or foreign activities, how arc its taxable and non- 
taxable profits apportioned;

a. A percentage of the total profits (or of the 
total domestic or foreign profits) of the enter
prises (fractional apportionment) corres
ponding to the proportion of :
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Question

(1) the taxable business activities to the 
entire business of the enterprise : if so 
how is this apportionment calculated, 
especially as to the division of the over
head of the central office ;

(2) the value of the physical plant taxed in 
the taxable business to the value of the 
entire plant of the enterprise;

(3) the turnover of gross receipts, payroll, 
circulating capital etc. of the taxable 
activity to that of the entire enterprise ;

b. The actual profits of the taxable business 
activity, considered as a separate entity :

(0 as assigned to it on the books of the 
enterprise ;

(2) as determined by the revenue authori
ties, either through presumptions {mé
thode for faitaire), or through conside
ration of the taxable activity for taxing 
purposes, as an independent enterprise 
substituting for the prices, fees, salaries 
etc. carried on in its books those which 
would have prevailed between indepen
dent enterprises dealing at arm’s length;

c. Any other method or criteria.
Do special rules apply to :

a. Enterprises operating wholly or in part in 
a possession, colony, mandate or other 
territory under the jurisdiction of the coun
try, but subject to a different legal regime 
from that of the metropolitan territory;

b. Enterprises operating wholly or in part in 
a certain foreign country and having, by

reason of doing business there, subject to 
a different tax regime from enterprises ope
rating in other foreign countries ;

c. Particular categories of enterprises such as 
financial institutions (e. g., banks, insurance 
companies), international transport and 
communication enterprises (e. g , air and 
sea navigation (foreign or coastwise), motor, 
rail, radio, telegraph, telephone, cable) pub
lic service companies (e.g. gas, electricity, 
water), mining industries, personal holding 
companies, moving picture producers and 
distributors ;

d. Business profits collected through an agent, 
trustee, representative broker, or other con
duit or intermediary ;

e. Business enterprises owned or controlled by 
a domestic or foreign agency.

Are there any cases in which the same type of 
business profits is subjected to a different tax 
treatment depending on the nationality or domi 
cile of the enterprise, or the location of the 
property, or the origin of the income involved. 
If so, do there difference concern:

a. The taxability as such ;

b. The tax rates ;
c. The permissible allowances or deductions ;

d. The collection of the tax at the source or 
from the recipient of the profit ;

e. The method of the tax assessment (e. g. 
presumption assessment as against assess 
ment on the basis of tax returns) :



f. Any other aspect of the tax assessment or 
collection.

Question 8. Do any special rules prevail in relation with 
specific foreign countries on the basis of :

a. Internal legal provisions granting tax relief 
on a reciprocal basis (i. e., for all foreign 
countries whose laws grant similar relief 
to citizens of the former country;

b. International tax agreements.

Question 9. Do any special rules prevail in the application 
of special taxs on business profits, as for instance:

a. excess profits tax ;

b. undistributed profits tax ;

c. tax on illicit (e. g., black market) profits.

Question f. Income from personal tangible property such as 
stocks, bonds, debentures and other notes and 
securities evidencing debt or capital participations 
(including mortgages and debentures if considered 
as personal rather than real, property under 
domestic law)

1. In total manner and to what extent does the im
position of the tax depend on one or more of the 
following criteria :

(a) The nationality or domicile of the owner of 
the note or security, or of his trustee or legal 
representative;

(b) The nationality or domicile of the payer of 
the income;

(c) The physical location of the note or secu
rity;
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(d) The country of origin or investment of the 

capital represented by the note or security;

(e) The place of payment of the income;

(f) The relationship between the payer company 
and the payee company, especially when the 
management or capital of the former is con
trolled by the latter.

Question 2. Is the rule stated under 1 supra modified in cases
of collection of tax at the source ?
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Question 3.

Question 4.

Question 5.

Question g.

Is the rule stated under 1 supra modified in cases 
where the right to the note or security is held or 
administrated by a trustee or legal representa
tive ?

Is the rule stated under 1 supra modified in the 
case of bonds issued by a foreign or domestic, 
central or local governmental agency ?

Does the rule stated under 1 supra differ, depen
ding on w'hether the income is received in the 
form of interest or dividends ?

Income from royalties on patents, trade marks and 
other commercial or industrial properties

1. In w'hat manner and to what extent does the 
taxation of such royalties depend on one or 
more of the following criteria :

(a) The nationality or domicile of the 
licensor or the licensee;

(b) The place where the property is used or 
reproduced;

(c) The origin of the capital used in the 
exploitation of the patent etc.



Question h. Income from royalties on copyright and other in
tellectual properties

2. In what manner and to what extent does the 
taxation of such royalties depend on one or 
more of the following criteria :

(a) The nationality or domicile of the 
licensor or licensee;

(b) The place where the property is used 
or reproduecd;

(c) The origin of the capital used in the 
exploitation of the copyright, etc.

Question j. Private pensions and annuities

1. In what manner and to what extent does the 
taxation of such income depend on one or 
more of the following criteria :

(a) The nationality or domicile of the payer 
or payee;

(b) The place of payment of the income;

(c) The place where the consideration 
(services, premiums, capital) which gave 
rise to the pensions or annuities was 
given.

Question k. Earned income from personal services, private 
employment or liberal professions (fees, wages, 
salaries)

1. Arc nationals taxed on such income :

(a) If they reside abroad, while receiving 
such income from foreign sources;

(b) If they reside abroad, while receiving 
such income from domestic sources;

(c) If they reside in the country, while 
receiving such income from foreign 
sources;

(d) Do the answers to (a)—(c) supra de 
pend on the length of their foreign 
residence

Question 2. Arc foreigners taxed on such income :

(a) If they reside abroad while receiving such 
income from domestic sources (c.g. through 
collection at the source);

(b) If they reside in the country while receiving 
such income from foreign sources ;

(c) Do the answers to (a) and (b) supra depend 
on the length of their foreign or domestic 
residence.

Question 3. In what manner and to w'hat extent do the
answers to I and 2 supra depend on :

(a) The nationality or domicile of the payee or 
payer ;

(b) The place of payment.

Question 4. Do the answers to 1 and 2 supra, differ if the
fees, or wages are paid ;

(a) By a central or local governmental agency ;

(b) By a foreign central or local governmental 
agency ;

(c) To civil servants ;

(d) To military personnel ;
(e) To diplomatic or consular personnel.

Question 5. Indicate in answers to 1-4, supra, and difference
in the tax treatment of liberal professions on the



one side and personal services and private 
employment on the other.

Question II. Capital gains tax

a. Are there any differences in the assessment, 
tax rate, allowances, etc., in the tax imposed 
on :

1. Assets held, purchased, used or sold
abroad ;

2. Capital gains made through sales to,
or by, foreign nationals or residents.

Question III. Capital and property taxes 

a. General property tax

1. Is this tax :

(a) A permanent tax ;

(b) A temporary capital levy ;

(c) A special tax levied only on total 
increases in assets acquired through 
certain activities (e. g., collabora
tion with the enemy) or during 
certain periods (e. g., the war), 
(e.g., French impote de solidarité 
nationale.)

2. Is this tax levied on :

(a) All nationals, whether residing in 
the country or abroad ;

(b) All resident foreigners ;

(c) Non-resident foreigners who have 
assets in the country ; in this case, 
is the tax assessed on their domes

tic assets only, or on both their 
domestic and foreign assets.

2. What are the rules covering the 
inclusion in the tax base of all or part 
of a business enterprise belonging to a 
national or a foreigner (individual or 
legal entity,) with assets or activities in 
more than one country, specially with 
regard to methods of apportionment.

4. Are there any differences in the tax 
treatment of the same assets, depending 
on the nationality or domicile of the 
tax payer, specially as to the tax base, 
the tax rate, the allowances or deduc
tions, and the time at, or the period 
during, which the value or increase of 
the taxable assets is calculated.

Question 1. Real property tax

1. Does this tax cover :

(a) Only real estate, property ; or also ;

(b) Interests in real estate, such as mort
gages, mortgage bonds, leaseholds, 
mining grants, water rights, rights of 
way, etc.,

(c) Ships and aircraft.

2. In what manner and to what extent does
the imposition of this tax depend on one or
more of the following criteria ;
(a) The nationality or domicile of the owner 

of the property or right ;
(b) The location of the property or the 

security representing the right ;



Question c

Question

(c) The origin of the capital used to acquire 
or exploit the property or right.

Personal property tax on tangible and intangible 
property (e.g., securities, choses in action, lease
holds, if considered as personal property) etc.

1. In what manner and to what extent does the 
taxation of such property depend on one or 
more of the following criteria :

(a) The nationality of domicile of the 
owner ;

(b) The location of the property ;

(c) The nationality or domicile of the 
debtor of the claim, right or security ;

(d) The place of registration of the claim, 
right or security.

2. If the property includes a business, or a share 
in a business, carried on in more than one 
country, is its entire value included in the 
tax base, or is there an apportionment ; in 
the latter case, what are the methods 
applied ?

. Capital stock tax

1. Do different rules with regard to the assess
ment, tax rate, etc. prevail depending on 
whether the corporation is :

(a) Domestic or foreign ;

(b) Doing business in the country or 
abroad ;

(c) Doing business in more than one 
country ;

(1) Is there an apportionment of the 
stock in accordance with the 
amount of capital invested or used, 
or the amount of business done in 
each country ;

(a) do different tax rates, etc., apply to the 
amount of stock assigned to domestic 
and foreign activities.

Question IV Succession and gift taxes

a. Are there taxes levied ;

1. on the succession or gift as a whole, or 
on the share of each heir, legatee, or 
grantee separately ;

2. on the estate plus gifts mortis causa or 
gifts intervivos to heir or legatees ;

3. on the domestic assets of the estate, or 
the domestic items of the gift only ;

4. on the share of the estate or gift falling 
to a national resident of the country 
only.

Question b. Are there any differences in the tax treatment of 
a gift or estate depending on :

1. The nationality or domicile of the decedent 
or grantor, or of the heir or legatee or 
grantee ;

2. The location of the various assets included 
in the gift or estate ;

3. The place of death or of the making of the
gift ;
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4. The type of asset involved (especially if the 
gift or estate includes a business with assets 
or activities in more than one country).

Question c. If there are such differences, do they relate to :

1. The applicable tax rates, especially insofar 
as they vary with the degree of relationship 
between the decedent and the heir or 
legatee ;

2. Allowances, exemptions or deductions, (e.g., 
for life insurance or real estate) ;

3. The method of tax collection (e.g., collection 
at the source).

Question V. Capitation and Head Taxes

a. Are there taxes levied equally on :

1. Nationals and foreigners ;

2. Residents and non-residents ;

b. Are there taxes levied on :

1. persons found within the country ;

2. Persons entering or leaving the country.

(IV) REPLIES TO THE QUESTIONNAIRE 
SUBMITTED TO THE UNITED NATIONS 
BY THE MEMBER COUNTRIES OF THE 

COMMITTEE



CEYLON

Answer to : Introductory Note

Paragraphs 1 to 4 : These paragraphs appear chiefly to 
contain explanations and instructions, but it may be desirable to 
give a general outline of the taxation pattern imposed by the 
Government of Ceylon, drawing attention to the particular 
ordinances under which these taxes are imposed. The tax legis
lation is primarily concerned with the following :

(1) tax on income : Income-Tax Ordinance, 1932 (Cap. 
188), Profits Tax Act, No. 5 of 1948;

(2) duty on estates passing at death (Estate Duty Ordi
nance (Cap. 187);

(3) duty on instruments such as gifts, transfers etc. 
Stamp Duty Ordinance (Cap. 189);

(4) customs duty (not included in the present enquiry).

As regards double taxation, the “Agreement between the 
Government of the United .Kingdom of Great Britain and Nor 
them Ireland and the Government of Ceylon for the Avoidance 
of Double Taxation and the Prevention of Fiscal Evasion with 
Respect to Taxes on Income” is applicable as from the year of 
assessment commencing on 1 April 1950 as far as Ceylon is 
concerned and on 6 April 1950 as far as the United Kingdom is 
concerned. The agreement covers both income-tax and profits 
tax.

Furthermore, Section 46 of the Ceylon Income-Tax Ordi
nance provides for relief to be given at present on a reciprocal 
basis of one-half of the Ceylon tax or Empire tax where the 
same source of income is taxed in Ceylon and in an Empire 
country, (Empire here means the British Empire and protected 
and mandated States).



Answer to :

Paragraph 5 a.—For purposes of the Ceylon income-tax, 
domicile is immaterial; it is ‘residence’ that matters as defined 
in Section 33 of the Income-Tax Ordinance. Domicile is impor
tant as regards estate duty, and only the Ceylon estate of a 
deceased person domiciled outside Ceylon is liable to estate 
duty : In the case of a person with Ceylon domicile, all his 
Ceylon property and his movable estate outside Ceylon are 
liable to Estate Duty, while immovable property outside Ceylon 
is liable to aggregation for purposes of ascertaining the rate of 
duty.

Answer to :

Paragraph 5 b. (1)—Income-tax is levied on a “person” 
defined in the Income-Tax Ordinance as including “a company 
or body of persons” :

“Company” means any company incorporated or 
registered under any law in force in Ceylon or elsewhere.

“body of persons” includes any local or public autho
rity, any body corporate or collegiate, any fraternity, 
fellowship, association, or society of persons, whether 
corporate or unincorporate, and any Hindu undivided 
family, but does not include a company or a partnership.

Thus, such entities as limited liability companies (whether local 
or foreign) are considered entities also for taxation purposes. 
A company incorporated under the law of Ceylon is normally 
considered a ‘resident’ company. A company incorporated out
side of Ceylon and only registered in Ceylon for purposes of 
carrying on business there while control and management are 
exercised outside of Ceylon will be considered as ‘non
resident’.
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Answer to :

Paragraph 5 b. (2)—Taxation is levied on the income of 
the shipowner or charterer, whose residence—and not his natio
nality—is taken into consideration. The same stipulation 
applies to aircraft.

ANSWERS TO QUESTIONNAIRE

I. INCOME-TAX

a. Structure and underlying principles of Income-tax system :
1. (a) (1) to (3) : The income-tax law in Ceylon does not 

provide ‘schedular taxes’ as this term is generally understood.

1. (b) (1) to (3) : Under the Ceylon income-tax law, a 
‘resident’ of Ceylon is liable to income-tax in respect of his 
global income. (‘Resident’ here includes individuals as well as 
entities, e.g., corporations). A ‘non-resident’, i.e., an individual 
as well as a corporation, is liable only in respect of income 
arising in or derived from Ceylon, from services rendered in 
Ceylon or from property in Ceylon or from business transacted 
in Ceylon, whether directly or through an agent. (Resident : 
vide Section 33 of the Income-Tax Ordinance).

1. (c) There is no schedular tax.

1. (d) There is no surtax as such, but in the case of 
individuals the tax increases progressively with the increase in 
income. Where income is derived from a business or profes
sion, a profits tax is also leviable on the sum remaining after a 
deduction of either of Rs. 50,000 or 6 percent of the capital 
employed in the business, whichever is larger. The profits tax 
so paid is allowed as a deduction in computing profits for 
income-tax purposes. Corporations are subject to the same 
income-tax rate, irrespective of the amount of their income. 
Dividend income in the hands of the shareholder is subject to 
tax, after due deduction has been made for tax already paid by 
the company paying such dividend.
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b. Income from real property

1. (a) and (b) Income from real property is dealt with 
in the same manner as any other income; a resident is taxed on 
income arising not only in Ceylon but elsewhere; a non-resident 
is taxed only on income arising in or derived from Ceylon.

In determining tax liability on real property, the loca
tion of the property rather than the place where the lease or 
deed is executed, is the decisive factor. Profits from the sale 
of real property are not taxable unless such transactions occur 
in the course of a trade or business in the buying or selling of 
property.

2. (a) to (e) : There are no rules of special significance.
c. Income from royalties on natural resources, such as mines, 

quarries, oil wells and other natural deposits (unless taxed as 
income from real propert>)

(a) to (c) : Royalties on natural resources are not special
ly provided for in the taxation system, as such income is insigni
ficant in Ceylon. The normal basis of assessment of a non
resident receiving a royalty from an asset in Ceylon is by 
deduction of tax at the source. Profits arising from ‘processing' 
outside of Ceylon of raw materials obtained in Ceylon, are not 
taxable as such profits are the result of processing abroad.

d. Income from mortgages on real property, ships or aircraft 
(including mortgage bonds, if they arc considered as interests 
in realty, rather than as securities)

1. (a) to (c) ; Income from mortgages on real property
etc. is considered as income from securities, and not as income 
from realty.
e. Business Profits

(a) and (b) : As stated earlier, ‘a resident’ of Ceylon 
is subject to tax in respect of the profits of his business, whether 
carried on in Ceylon or elsewhere. A ‘non-resident’ is liable 
only in respect of profits derived from business carried on in

Ceylon. The location of the business activity and not the 
nationality or domicile of the person or legal entity, is the deter 
mining factor.

2. (a) and (b) : National enterprises are taxed in respect 
of their business activities, both domestic and foreign.

3. A foreign enterprise, i.e., one carried on by a non 
resident individual or a non-resident corporation in Ceylon 
is subject to Ceylon taxation upon all income derived from 
sources within Ceylon. The Income-Tax Ordinance specially 
provides for exemption of ‘profits of a casual and non-recurr 
ing nature.’

4. Profits of a non-resident business from transactions 
conducted in Ceylon, whether directly or through an agent 
are subject to tax. Occasional presence in the country of an 
agent or travelling salesmen will not in itself render the non
resident business in Ceylon liable in respect of orders made 
direct on the agent’s principal. Liability will arise, however, 
where a person in Ceylon is instrumental in effecting sales 
on behalf of a non-resident. The existence in Ceylon of a 
stock of goods, a place of business, or of assets, e. g., 
plantations, factories, etc., by which the income concerned is 
produced, would also render the non-resident liable to tax. The 
mere purchase of goods in Ceylon will not render the non
resident business subject to tax even if that purchase be through 
its employee or agent. If there is a subsidiary company in 
Ceylon, the subsidiary company will be liable.

For definition of ‘permanent establishment’ sec Agree
ment with the United Kingdom.

5. Where the profits of a foreign business have to be 
allocated partly as Ceylon taxable profits and partly as non- 
Ceylon taxable profits, if the division as made in the company’s 
own accounts is not satisfactory, then either the total profits 
are allocated on a turnover basis or the profit estimated at a 
rate of profits on the Ceylon turnover.



6. (a) : There are no possessions, colonies etc. under the 
jurisdiction of Ceylon.

6. (b) : There are no special rules.
6. (c) : Banks Rules provide for the determination of the 

Ceylon profits where the bank’s own accounts do not reflect 
the true Ceylon profits.

Insurance companies. The law provides for allocating the 
investment income of the Life Assurance Fund as between 
Ceylon premiums and total premiums. Provision is also made 
for the ascertainment of profits of non-resident insurance com
panies other than life insurance companies. (Section 42 of the 
Income-Tax Ordinance).

International transport. Profits are allocated on the 
basis of receipts from passengers and freight shipped in 
Ceylon as compared with the total receipts from all passengers 
and freight. (Section 39 of the Income-Tax Ordinance).

6. (d) : The law provides for assessment of taxes in the 
name of the non-resident or agent, and recovery of the taxes 
assessed either from the non-resident or agent.

6. (e) : No special rules.
7. (a) : The taxability of a business is not affected by its 

nationality or domicile except to the extent that a ‘resident’ 
concern is liable in respect of profits arising in Ceylon as well 
as outside Ceylon, while a non-resident concern is liable 
only in respect of profits arising in Ceylon.

7. (b): An additional rate of 6 per cent is charged against 
any non-resident corporation, whose shares (even when the 
assets represented by its shares are in Ceylon) are not consi
dered movable property situated in Ceylon, and thus exempt 
from estate duty- Tax rates on non-resident individuals differ, 
as the deductions from assessable income referred to below 
are not granted.
' 7. (c) : Both resident and non-resident business are allowed
the same allowances or deductions in the ascertainment of
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profits. Such deductions from taxable income as personal allow
ances, wife and children allowances etc., are granted only to 
‘resident’ individuals.

7. (d) : No collection of tax is made at the source in the 
case of a business, the business itself being assessed. (Tax at the 
source can be collected in the case of dividends, interests etc.)

7. (e) : A presumptive or estimated assessment is made 
only where the returns are not acceptable, or Ceylon profits 
cannot be computed by reason of world-wide trading.

7. (f) : Tax assessment and collection do not depend on the 
nationality or domicile of the enterprise.

8. (a) : Provisions of the Ceylon Income-Tax Ordinance 
make possible the granting of tax relief on a reciprocal basis 
as between Ceylon and other countries of the British Common
wealth and Empire.

8. (b) : There is a tax agreement with the United King
dom as from 1950-51.

9. (a) : The former excess profits tax terminated as of 31 
December 1946 ; a profits tax is now7 in force on businesses 
including professions.

9. (b) : There is no undistributed profits tax as such, but 
where a private company has not distributed a reasonable 
amount of its profits to its shareholders, the shareholders are 
assessed as if a reasonable amount had been distributed. (Sec 
tion 52 of the Income-Tax Ordinance.)

9. (c) : There is no special tax on illicit or black-market 
profits, but such profits are subject to taxation in the normal 
way both for income-tax and profits lax purchases

f. Income from personal tangible property such as 
stocks, bonds, debentures and other notes and secur
ities evidencing debtor capital participations (including 
mortgages and mortgage debentures, if considered as 
personal, rather than real, property under domestic law).

1. Income from such personal tangible property is assessed 
normally as income from investments, except when it arises as
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profits from a business of buying and selling such investments, 
in which case it is assessed as a trade.

The method of assessment is the same irrespective of na
tionality or domicile, i.e., a resident individual is taxed in respect 
of income arising in or derived from Ceylon (resident person- 
vide section 33 of the Income-Tax Ordinance.)

2. Where a non-resident person derives income from divi
dends, interest, rents, ground rent, royalties or annuities, the 
tax on such income is collected at the source from the payer of 
the income. (Section 43 and Section 44 of the Income-Tax 
Ordinance).

3. The situation is the same where the security is held 
or administered by a trustee or legal representative.

4. The same provisions apply in the case of bonds issued 
by a foreign or domestic, central or local governmental agency.

5. The answer in paragraph 1 applies to both interest and 
dividends.

g. Income from royalties on patents, trade-marks and 
other commercial or industrial properties.

Liability to taxation does not depend on nationality or 
domicile; a resident is liable on income arising from Ceylon 
as well as from outside; a non-resident, only in respect of 
profits and income arising in or derived from Ceylon (resident- 
vide section 33 of the Income-Tax Ordinance).

The place where the property is used or reproduced 
determines the source of the income, and generally the amount 
of the royalty is allowed to the user as a deduction in arriving 
at his assessable income.

h. Income from royalties on copyrights and other intell
ectual properties.

Liability to taxation does not depend on nationality or 
domicile; a resident is liable on the income arising from
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Ceylon as well as from outside; a non-resident only in respect 
of profits and income arising in or derived from Ceylon (resi
dent - vide section 33 of the Income-Tax Ordinance.) The 
place where the property is used or reproduced determines the 
source of the income and generally the amount of the royalty 
is allowed to the use as a deduction in arriving at his assessable 
income.

j. Private pensions and annuities.

Liability to taxation does not depend on nationality or 
domicile; a resident is liable on the income arising from Ceylon 
as well as from outside; a non-resident, only in respect of profits 
and income arising in or derived from Ceylon (resident - vide 
section 33 of the Income-Tax Ordinance.) If the payment of 
the pension or annuity is from Ceylon the Ceylon concern 
would be allowed a deduction of the amount of the pension or 
annuity and the recipient-whether in Ceylon or elsewhere— 
will be taxed.

k. Earned income from personal services, private em
ployment or liberal professions (fees, wages, salaries.)

1. (a) : A national of Ceylon, if he becomes a non-resident 
is not liable to Ceylon tax in respect of income from a foreign 
source.

1. (b) : Only profits and income arising in or derivd feront 
Ceylon are taxed if the national is a ‘non-resident’ (residence- 
vide section 33 of the Income-Tax Ordinance).

1. (c) : If a national is resident in Ceylon, profits and income 
derived from sources outside are taxed.

1. (d) : ‘Resident’ is defined in section 33 of the Income- 
Tax Ordinance. A national who ipso facto is a ‘resident’ has 
to be away from Ceylon for at least one year from the date of 
his last departure before he can be considered as non-resident; 
he is then considered ‘non-resident’ from the date of departure.



2. (a) : Profits from personal service arise at the time 
such services are rendered and not on the date of receipt of 
the remuneration for such services. Thus a foreigner who ren
ders services in Ceylon will be liable to tax at the time he 
renders such services and not at the time that he receives 
remuneration for those services while outside Ceylon.

2 (b): A foreigner is taxed on income arising outside Ceylon 
only if he is ‘resident’ in Ceylon.

2 (c) : A foreigner becomes resident in Ceylon if he is 
in Ceylon for more than six months from the date of his arri
val; if he is also in Ceylon at the end of the same year he is 
considered as resident for the entire year commencing from 
his date of arrival. After an individual is deemed to be resident 
throughout a period of twenty-four conseeutive months, he 
is considered a non-resident only when he does not return to 
Ceylon within one year from the date of his last departure ; 
if he does not return he is considered as non-resident from 
the date of his last departure.

3. Nationality, domicile, or place of payment do not 
necessarily determine laibility to taxation. Whether the per
son is or is not a resident, and the place where income arises are 
determining factors.

4. (a) to (c) : The answers to 1 and 2 are the same, whe
ther the fees or wages are paid by a central or local govern
mental agency of Ceylon, by a foreign central or local govern
mental agency, or if the fees or wages are paid to civil servants.

4. (d) : Special exemption from Ceylon income-tax is 
granted in respect of emoluments payable from Imperial funds 
to members of His Majesty’s forces.

4. (e) : Foreign diplomatic or consular personnel are not lia
ble to taxation in Ceylon in respect of remuneration paid or pay
able for such services. Ceylon diplomatic or consular personnel

employed in Ceylon or outside Ceylon are liable to Ceylon 
tax.

5. The liberal professions are subject to the same tax 
treatment as personal services and private employment. The 
Agreement with the United Kingdom provides, however, for 
the exemption of Professors or teachers who come to Ceylon 
to lecture or teach for a period not exceeding two years.

II. CAPITAL GAINS TAX

There is no tax on capital gains. As stated earlier an 
income-tax is levied on the profits deriving from a business or 
trade engaged in the buying and selling of property.

III. CAPITAL AND PROPERTY TAXES 

ANSWER TO :

a. General property tax

b. Real property tax
c. Personal property tax on tangible and intangible pro

perty (e. g. securities, choses in action, leaseholds ( if 
considered as personal property) etc.)

No capital and property taxes are imposed by the Central 
Government. As indicated earlier, income from rents is taxed 
in the usual way under the Income-Tax Ordinance. There 
is a property rate in local governmnet areas. There is no dis
tinction between nationals and foreigners.

d. Capital Stock Tax

There is no Capital Stock tax in Ceylon.

IV SUCCESSION AND GIFT TAXES

There is no succession duty nor legacy duty in Ceylon 
Ceylon estate duty is a tax on property passing on death w 
out regard to the actual benefit acquired or to the relation 
ship to the deceased of the persons acquiring the property
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Gifted property, which is liable to estate duty within the rule 
of gifts mortis causa or gifts inter vivos, is taxed on the assump
tion that the gift was in fact never made.

For Ceylon estate duty purposes, nationality is immate
rial but domicile is important. In the case of death of a person 
domiciled in Ceylon, all his Ceylon property and his movable 
estate outside Ceylon is liable to estate duty, while his immova
ble property outside Ceylon is liable to aggregation for the 
purpose of determining the rate of duty. In the case of death 
of a person domiciled outside Ceylon, only his Ceylon property 
is liable to duty, while all other property comes into the 
aggregation for purposes of determining the rate of duty. The 
place of death or of making the gift, or the type of asset, is 
immaterial for purposes of the Ceylon estate duty.

V. CAPITATION AND HEAD TAXES 

There arc no capitation and head taxes in Ceylon.

2. INDIA
Reply to the Questionnaire on Direct Taxes (Income-Tax) 

in Respect of Foreign Nationals’ Assets and Transactions

I. INCOME-TAX

(a) Structure and underlying principles of income-tax system.

Questions Replies

1. Are there :

(a) Schedular taxes only, levied 
separately for specific in
come categories, on :

(1) all nationals with re
gard to income
i. both from domestic 

and foregin sources.
No.

Questions

ii. from domestic sou
rces only

(2) all residents with re
gard to income

i. both from domes
tic and foreign 
sources

ii. from domestic 
sources only

(3) Non-residents with 
regard to income from 
domestic sources only.

(b) Is there a global tax on 
total income only :

(1) of all nationals with 
regard to income

i. both from domestic 
and foreign sour
ces.

ii. from domestic 
sources only

(2) of all residents

i. both from dome
stic and foreign 
sources

ii. from domestic sour
ces only

(3) of non-residents from 
domestic sources

Replies

No.

Yes.

No.

Yes.

No.

No.

No.

Yes.

No.

Yes.



Questions

(c) Is there a tax on the total 
income super-imposed on 
Schedular taxes as descri
bed under (a) supra

b. Income from Teal property.
1. In what manner and to what 

extent does the imposition of 
such tax depend on one or 
more of the following criteria :
(a) The nationality or domi

cile of the lessee or owner
(b) The location of the pro

perty or of the instrument 
representing it (deed, lease 
etc.,)
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2. Do special rules apply to :
(a) Income from agriculture 

and live-stock raising :

(b) Income received from the 
use of real property by the 
owner, lessee, administrator:

Replies 

Yes. Super-tax.

Does not depend on 
either of these factors.
Under the Indian Law, 
income accrues or arises 
at the place where the 
property is located and 
not where the income is 
receivable by the owner 
of the property.

Income from agriculture 
is exempt from federal 
income-tax if the land 
from or in respect of 
which such income is 
derived is one for which 
land revenue is paid to 
Government. It is, 
however, liable to in
come-tax imposed by a 
State Government.

There are special rules 
for computing income 
from house property on
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Questions Replies

a national basis. If the 
property is occupied by 
the owner for his own 
residence, the income 
from it is limited to one- 
tenth of the owner’s 
total income from the 
property.

(c\ Tnrnmp received from lease No.
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(b) the physical location of 
the natural resources in 
question

(c) The place where the na
tural resources is used (as 
in the cases where ore is 
extracted from a mine 
located in one country 
by the royalty debtor or 
on his behalf)

Questions

If the natural resources 
are situated in India,

Replies

(d) Income from mortgages on real property, ships (including 
mortgage bonds) if they are considered as interests in realty 
rather than as securities.

1. In what manner and to what 
extent does taxation of such 
income depend on one or 
more of the following crite
ria :

(a) the nationality or domi
cile of mortgagee or 
mortgager

(b) the location of the mort
gaged property

(c) the registry or principal 
place of use of the mort
gaged ship or aircraft

(d) the place of registration 
of the mortgage (if differ
ing from (b), or (c) )

(e) the place of origin or 
use of the capital secured 
by the mortgage

Business profits

In what manner and to what 
extent does the taxation of 
business profits (i.e. income 
derived from carrying on in
dustrial agricultural enterpri
ses, which is not covered by 
any other income category 
listed in this questionnaire) 
depend on :

(a) the nationality or domi
cile of the person or 
legal entity receiving the 
profits
The location of the busi
ness activity from which 
the profits are derived

Questions Replies

This is no criterion.

The liability to taxes 
attaches to income, pro
fits and gains accruing 
or arising or received in 
the country or under 
certain circumstances 
deemed to accrue, arise 
or be received in the 
country. The location 
of the business activity 
is thus a factor if it de 
eides the place where 
income accrues or arises 
or is deemed to accrue 
or arise. Thus if the 
manufacture of certain



222

Questions

Are national enterprises taxed 
on their profits from :

Replies
articles is done in India, 
but the sale takes place 
outside, and consequen
tly the income also arises 
outside India, a part of 
such income attributa
ble to the manufactur
ing operations in India 
is deemed to accrue or 
arise in India. If, on 
the other hand a pro
duct manufactured out
side India is sold in 
India the entire income 
accrues or arises (not 
deemed to accrue or 
arise) in India and is 
liable to tax in India.
The taxation liability is 
determined not by the 
nationality of an enter
prise but by the “resi
dence” of the tax-payer. 
If a person is ordinarily 
resident in the country 
he is to pay tax on all 
income wherever arising 
throughout the world; 
otherwise the taxation 
liability attaches only to 
income actually arising 
or in certain circums
tances deemed to arise 
in India. If however, an 
income arising abroad is

Questions

(a) all their business activi
ties domestic and 
foreign

(b) their business activities 
in a foreign country, only 
in so far as :

(1) they are isolated or 
occasional

(2) they are carried on 
through an indepen
dent agent

(3) they arc carried on 
through a “perma
nent establishment”

3. Are foreign enterprises taxed 
on their profits :

(a) from all their business 
activities, domestic and 
foreign if :

(1) they carry on isola
ted or occasional 
business activities 
within the country

received in India it is 
taxable in India.

Yes.

they maintain an 
independent agent 
within the country

No.

No.

No.

No one of these criteria 
by itself determines the 
taxation liability in In
dia, unless one or more

of these singly or jointly 
are factors determining 
the place of accrual of 
income—or the place 
where a part of the in

come can be deemed to 
accrue or arise.
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Questions

4.

(3) they otherwise do 
business (maintain a 
•‘permanent estab
lishment” carry on 
“trade” etc.) within 
the country

(b) Attributable to their 
domestic transactions 
only

What constitutes a “perma
nent establishment”, “doing 
business” or “carrying on 
trade”

5.

Please see the reply 
against item 2 above.

Replies

Where a business enterprise is 
taxed only on certain items, 
parts or categories of its do
mestic or foreign activities 
how arc its taxable and non 
taxable profits apportioned :

(a) a percentage of the total 
profits (or of the total 
domestic or foreign pro
fits) of the enterprises 
(fractional apportion
ment) corresponding to 
the proportion of :

As noted above against 
items 2 and 3 these are 
not by themselves fac
tors determining the 
taxation liability. These 
terms are not anywhere 
defined or explained 
in the taxation laws of 
India.

Where any apportion
ment is necessary, e.g. 
to determine what part 
of profits earned outside 
India may be deemed 
to accrue or arise in 
India, there is no fixed 
rule for determination
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Questions

(1) the taxable business 
activities to the en
tire business of the 
enterprises; if so how 
is this apportion
ment calculated, es
pecially as to divi
sion of the overhead 
of the central office.

(2) the value of the 
physical plant used 
in the taxable busi
ness as to the value 
of the entire plant 
of the enterprise.

of the part of profits 
attributable to activities 
or operations in India. 
It is made on reason
able estimation. Where 
in any concern profits 
derived within and out
side India are not sepa
rately accounted for, 
one of the principles of 
determination of the 
profits derived within 
India is to take it at 
such proportion of the 
whole world profits as 
Indian turnover bears 
to the world turnover. 
(Also please see replies 
against (b) below.)

Replies

(b) the actual profits of the 
taxable business activity 
considered as a separate 
entity :

(1) as assigned to it on 
the books of the en
terprise.

(2) as determined by
the revenue autho
rities either through 
presumptions (me
thods forfaitaire) or 
through considera
tion of the taxable

Ordinarily this is accep
ted.

The arms length method 
is not allowed. Unless 
the profits derived in 
India is not separately 
accounted for the me 
thod followed is as indi 
cated against (a) above.
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Questions

(c)

activity for taxing 
purposes as an inde
pendent enterprise, 
substituting for the 
prices, fees, salaries 
etc. carried on its 
books those which 
would have prevail
ed between inde
pendent enterprises 
dealing at arms 
length.

Any other method or
criteria.

6. Do special rules apply to :

(a) enterprises operating 
wholly or in part in a 
possession, colony, man
date or other territory, 
under the jurisdiction of 
the country, but subject 
to a different legal re
gime from that of the 
metropolitan territory.

(b) enterprises operating
wholly or in part in a 
certain foreign country
and being, by reason of 
doing business there, 
subject to a different tax 
regime from enterprises 
operating in other fore
ign countries

Replies

Does not arise.

No.

(c) particular categories of 
enterprises, such as 
financial institutions 
(e.g. banks, insurance 
companies), international 
transport and communi
cation enterprises, pub
lic service companies 
mining industries, per 
sonal holding companies 
moving picture produ
cers and distributors—

(d) business profits collec
ted through an agent, 
trustee, representative, 
broker or other conduit 
or intermediary

Questions

(e) business enterprises 
owned or controlled by 
a domestic or foreign 
agency

Are there any cases in which 
the same type of business 
profit is subject to a different 
tax treatment depending on 
the nationality or domicile of 
the enterprise, or the location

No. Except for insu
rance companies, the 
computation of the tax
able profits of which is 
made according to cer
tain rules.

Replies

Where the beneficiaries 
are not known, a trustee 
is generally treated as 
the assessee on behalf of 
the beneficiaries; simi
larly an agent of a fore
ign principal is treated 
for all purposes as the 
assessee on behalf of the 
principal.

No.
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8.

Questions

of the property or the origin 
of the income involved. If so, 
do these differences concern :

(a) the taxability as such

(b) the tax rates

(c) the permissible allow
ance deductions

(d) the collection of the tax 
at source or from the 
recipient of the profit

(e) the method of the tax 
assessment

(f) any other aspect of the 
tax assessment or collec
tion

Do any special rules prevail 
in relation with specific 
foreign countries on the basis 
of :

(a) internal legal provisions 
granting tax relief on a 
reciprocal basis (e.g., for 
all foreign countries 
whose laws grant similar 
relief to citizens of the
fnrmrr rmintnA

Replies

Companies not declaring 
dividend in India pay 
extra super-tax of 6£% 
or 12-|% according as 
they are public or pri 
vate companies. But if 
they make arrangements 
for declaring dividend in 
India, no extra super
tax would be payable.

Agreements for recipro
cal relief obtain with 
Ceylon, Aden, Kenya, 
Tanganyika, Uganda, 
Zanzibar, Gold Coast, 
Nigeria, Sierra Leone, 
Gambia, and Mauritius. 
Lately there were similar 
agreements with the

Do any special rules prevail 
in the application of special 
taxes on business profits as 
for instances :
(a) Excess Profits Tax:

Replies

United Kingdom and 
Burma, but they have 
been discontinued.

Arrangements for avoid
ance of double taxation 
between India and the 
United Kingdom are 
under consideration. 
Bilateral agreement for 
the avoidance of double 
taxation exists between 
India and Pakistan.

(c) tax on illicit (i.e. black 
market) profits

Excess Profits Tax 
1940—the liability under 
this Act was in respect 
of profits earned bet
ween 1-9-1939 and 
31-3-1946.

Business Profits Tax 
Act, 1947—the liability 
under this Act is in res
pect of profits earned on 
and from 1-4-1946.

No, but on distributed 
profits of companies a re
bate is allowed at 6-J-%.
No.
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Replies
(f) Income from personal tangible property such as stocks, 

bonds, debentures and other notes and securities, debt or 
capital participations (including mortgages and mortgage 
debentures, if considered as personal rather than real, pro
perty under the domestic law).

Questions

1. In what manner and to what 
extent does the imposition of 
the tax depend on one or 
more of the following cri
teria :

(a) the nationality or domi
cile of the owner of the 
note or security, or of 
his trustee or legal repre
sentatives

(b) nationality or domicile 
of the payee of the in
come

(c) the physical location of 
the note or security

(d) the country of origin or 
investment of the capital 
represented by the note 
or security

(e) the place of payment of 
the income

Replies

There are no such cri
teria under the Indian 
Law.

The country of invest
ment is one of the crite
ria. If money is borrow
ed in a foreign country 
and is brought into and 
used in India, the inter
est is taxable in India.

This is also one of the 
criteria. If any income 
is received in India, it is 
taxable.

Questions

(f) the relationship between 
the payer company and 
the payee company, espe
cially when the manage
ment or capital of the 
former is controlled by 
the latter

2. Is the rule stated under 1 
supra modified in cases of 
collection of tax at the source

3. Is the rule stated under 1 
supra modified in cases where 
the right to the note and the 
security is held or adminis
tered by a trustee or a legal 
representative

4. Is the rule stated under 1 
supra modified in the case of 
bonds issued by a foreign or 
domestic Central or local 
government agency

5. Does the rule stated under 1 
supra differ, depending on 
whether the income is re
ceived in the form of interest 
or dividends

There is no such crite
rion under the Indian 
Law.

No.

No.

In the case of bonds 
issued by a foreign 
government agency, the 
interest is taxable in 
India if it is received or 
brought into India, or 
if the recipient is a per
son ordinarily resident 
in India.

No.
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(g) Income from royalties or patents, trademarks and other 

commercial or industrial properties

Questions

(h)

1.

ReDlies

1. In what manner and to what 
extent does the taxation of 
such royalties depend on the 
one or more of the following 
criteria :

(a) the nationality or domi 
cile of the licensor or 
licensee

(b)

(c)

the place where the pro
perty is used or reprodu
ced

the origin of the capital 
used in the exploitation 
of the patent etc.

Such income is taxable 
in India if it accrues or 
arises in India and for 
this purpose the place 
where the property is 
used or reproduced is 
the criterion. If, how
ever, any such income, 
wherever accruing is re
ceived or brought into 
India or if the owner of 
the income is a person 
ordinarily resident in 
India, the income is 
taxable in India.

Income from royalties on copyrights and other intellectual 
properties

In what manner and to what 
extent does the taxation of 
such royalties depend on one 
or more of the following 
criteria :

(a) the nationality or domi- The answers given for
de of ‘be licensor or the head “g” above
licensee apply to these royalties

also.

Questions

(b) the place where the pro
perty is used or reprodu
ced

(c) the origin of the capital 
used in the exploitation 
of the copyright etc.

( j) Private pensions and annuities.

1. In what manner and to "what 
extent does the taxation of 
such income depend on one 
or more of the following 
criteria :
(a) the nationality or domi

cile of the payer or 
payee

(b) the place of payment of 
the income

(c) the place where the con
sideration (services, pre
miums, capital) which 
gave rise to the pension 
or annuities was given

Earned income from personal services, private employment 
or liberal professions (fees, wages, salaries)

Are nationals taxed on such 
income :
(a) if they reside abroad, 

while receiving such in
come from foreign sour-

Taxability depends on 
criterion (c), but (b) 
also is one of the crite- 
teria. If however, the 
owner of the income is 
ordinarily resident in 
India, the income is tax
able in India, wherever 
earned.

No, unless the income is 
received in India.



(b) if they reside abroad, 
while receiving such in
come from domestic 
sources

(c) if they reside in the 
country, while receiving 
such income from foreign 
sources

(d) do the answers to (a)—
(c) supra depend on the 
length of their foreign 
residents

Questions

2. Are foreigners taxed on such 
income :

(a) if they reside abroad 
while receiving such in 
come, from domestic 
sources (e.g. through 
collection at source)

(b) if they reside in the 
country while receiving 
such income from fore
ign sources

(c) do the answers to (a) and
(b) supra depend on the 
length of their foreign or 
domestic residence

3. In what manner and to what 
extent do the answers to 1
anH ? vunrn HpnpnH on *

Questions

(a) the nationality or domi
cile of the payer or 
payee

(b) the place of payment

4. Do the answers to 1 and 2 
supra differ, if the fees, sala
ries or wages are paid :

(a) by a Central or local 
government agency of 
the country

(b) by a foreign central or 
local government agency

(c) to civil servants

(d) to military personnel

(e) to diplomatic or consu-

maicaie in answers i io z 
supra any difference in the 
tax treatment of liberal pro
fessions on the one side and

Replies

(a) is not a criterion 
under the Indian law, 
but (b) is. Any income 
received in India is 
taxable.

The only exceptions are 
the salaries received 
by diplomatic person
nel which are exempt, 
along with the salaries 
of their staff not being 
citizens of India. The 
salaries of Trade Com
missioner or other offi
cial representative are 
also exempt on the basis 
of reciprocity. The staff 
of such a Trade Com
missioner or representa
tive are also exempt on 
the basis of reciprocity 
if the members of such 
staff are the subjects of 
the country represented.

No difference.



personal services and private 
employment in the other
Note : Indicate special rules 

applying to any in
come category not in
cluded under a—k 
supra.

No separate answers are given against the various items 
in respect of the following queries which are dealt with as 
under :

(1) Exceptions to the general rule based on international 
reciprocity not imposed by a tax agreement specially 
through allowance of a credit for foreign taxes paid 
on all or part of the same income.
...... there is no such exception.

(2) Applicable tax rates, allowances and deductions in 
so far as they differ, for the same type of income 
with the nationality or .domicile of any of the per
sons or the location of the property or income invol
ved, whether imposed by a single tax provision or 
by a special tax measure applying to foreigners or 
foreign assets.

Questions Replies

...... No distinction in tax rates is made on the
basis of location of property or of income, but differ
ent rates apply to persons if they are not resident in 
the country. Some difference in the taxation rate 
exists for companies which do not declare dividend 
in India as distinguished from those declaring divi
dend in India.

3. Modifications, if any, of the legislative rule imposed 
by international tax agreement.
...... The only such agreement which has been so far
made is that between India and Pakistan.

Income Taxation in Iraq

The only criterion employed for determining the treat
ment of Iraqi nationals and foreign nationals in matters of 
income taxation lies in deciding whether “ a person is resident 
in Iraq” or “a person is not resident in Iraq”. Article I of In
come-Tax Law No. 36 of 1949 prescribes the definition of these 
two terms in the following paragraphs :

IRAQ

1. “Person resident in Iraq” means any person resident 
in Iraq and any body of persons incorporated under Iraq Law 
or whose principal place of business or of which the place of 
management or place of control is situated in Iraq; also 
any official of the Iraq Government outside Iraq ; any Iraqi 
who is resident outside Iraq for temporary purposes and has a 
permanent place of residence or a principal place of business 
in Iraq ; and also any Iraqi who is resident in Iraq during any 
years of assessment for a period of four months or more.

2. “Person not-resident in Iraq” means any non-Iraqi 
person whose residence is due to the fact that he is engaged 
in a salaried post in Iraq, or whose residence in Iraq is due to 
certain temporary purposes only ; also any person who is re
sident outside Iraq, and derives in Iraq any income liable to 
tax or exercises by any means whatever any trade, business, 
profession or vocation in Iraq ; and any body of persons not 
incorporated or registered in Iraq which carries on business 
or has an office or place of business therein.

Chargeable income, basis of assessment, appeals, exemp
tions, allowances, rates of tax are contained in the following 
summary extracted from Iraqi Income-Tax Law No. 36 of 1939 
and its Amending Law No. 67 of 1943 and Income Surtax 
Law No. 63 of 1943.



Outlines of Income Tax in Iraq 

Chargeable Income

Income tax in Iraq is levied mainly on income derived

1. Trade, business and professions.

2. Employment and allowances, pensions and annuities.

3. Interests, discounts and dividends and other incomes 
arising in Iraq and not subject to any other tax in 
Iraq.

Basis of Assessment

Assessment, calculated ordinarily for each year of asse
ssment commencing on 1 April and ending on the following 
31 March, is based on accounts certified by chartered account
ants, or on bona fide systematic double-entry accounts.

Where no regular and reliable books are kept assessment 
is based on comparison with similar occupations and on in
formation gathered from such sources as intercepts, returns 
and figures supplied by Customs and other departments and 
on enquiries from merchants, brokers etc.

Employers are charged with the deduction and payment 
of tax due by their employees.

Married women and children under eighteen in receipt 
of incomes have same added to those of their husbands and 
fathers respectively.

Agents carrying on business in Iraq on behalf of persons 
not resident in Iraq are charged in respect of incomes accruing 
to their principals from that business.

Appeals

Appeals against assessments may be submitted to the 
General Appeal Committee in Baghdad, Basrah and Mosul.

Further appeals especially where points of law are in ques
tion may be submitted to the Law Court of Cassation.

Exemptions

The following incomes are exempt from tax :

1. Agricultural income of cultivators from agricultural 
produce which is subject to Istihalak Tax, and in
come from immovable property which is subject to 
Property Tax.

2. The income of H. M. the King, the Crown Prince and 
the regent and the official, emoluments of foreign 
diplomatic and consular representatives and salaries 
of military and civilian members of H. M.’s forces 
and of the United Nations in Iraq.

3. Income of municipalities and undertakings for public 
services other than those undertaken for the purpose 
of private gain.

4. Income derived by owners of animals from the pos
session thereof and any other incomes subject to 
tax under this law which has been exempted by any 
other law.

Allowances

The following allowances are granted to individuals resi
dent in Iraq, situated as shown on the first day ol the relative 
year of assessment :

1. To a bachelor or widower-ID 150.

2. To a married man with no child or a windower with 
child or children-ID 200.

3. To a married man having one child-ID. 250 with 
an increase of ID-15 for each additional child until 
a maximum sum of ID. 300 is reached irrespective of 
the number of children.



No allowances are granted on account of children over 
eighteen years of age.

Rate of Tax
Tax for each year of assessment is reached at the following 

rates after deducting the allowances as above :

At the rate of 6% up to ID. 150.
At the rate of 9% over ID. 150 and up to ID. 500 
At the rate of 12% over ID. 500 and up to ID. 1200 
At the rate of 15% on any amount over ID. 1200

The last rate is levied upon the chargeable income, what
ever be the amount, of any person not resident in Iraq for 
a period of four months or more during the year of assessment.

A Sur-tax is levied on incomes exceeding ID. 1500 in 
addition to Income-Tax as follows :

(a) Where individuals resident in Iraq are concerned 
and on all incomes liable to Income-Tax where non
resident individuals are concerned, at the following 
rates :

At the rate of 5% up to ID. 1000.
At the rate of 10% on any amount over ID. 1000 upto ID. 2000 
At the rate of 15% on any amount over ID. 2000 upto ID. 3000 
At the rate of 20% on any amount over ID. 3000 upto ID. 4000 
At the rate of 25% on any amount over ID. 4000 upto ID. 5000 
At the rate of 30% on any amount over ID. 5000 upto ID. 6000 
At the rate of 35% on any amount over ID. 6000 upto ID. 7000 
At the rate of 40% on any amount over ID. 7000 upto ID. 8000 
At the rate of 45% on any amount over ID. 8000

(b) Where bodies of persons are concerned :

At the rate of 10% up to ID. 1000.
At the rate of 15% over ID. 1000 and up to ID. 2000.
At the rate 20% over ID. 2000 and up to ID. 3000.
At the rate 25% on any amount over ID. 3000.

Questionnaire on the tax treatment of foreign national’s 
assets and transactions.

Part II
The question of temporary purposes appearing in the defi

nition of ‘‘non-resident person” has been, for practical purposes 
limited up to three calendar years by the authorities concerned so 
that a foreign national coming to Iraq and working as an emplo
yee or otherwise is treated as a “non-resident” for three conse
cutive years after which he becomes liable to Income-Tax on the 
same footing and enjoys the same rebates granted to Iraqi 
nationals and other persons “resident in Iraq”.

No regard is taken of whether a person liable to Iraqi 
Income-Tax on profits arising in or received in Iraq is liable 
to tax on the same profits outside Iraq. The imposition of 
Income-Tax is embodied in Article 3 of Law No. 36 of 1939 
which prescribes that tax shall be charged and collected from :

(a) Any person resident in Iraq on incomes arising in 
Iraq or elsewhere notwithstanding that all or any 
part of such incomes may not have been received in 
Iraq.

(b) Any person not resident in Iraq on incomes arising 
in Iraq notwithstanding that all or part of such incomes 
may not have been received in Iraq, including inco
mes received in Iraq.

All facilities are granted in Iraq to newspaper reporters 
and news gathering agencies as far as income taxation is 
concerned.

PAKISTAN 
I. Income-Tax

(a) Structure and underlying principles of income-tax 
system

1. The Pakistan income-tax is a global tax chargeable for 
each financial year which begins on the first of April. It is pay-
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(i) Individuals
(ii) Hindu undivided families
(iii) Companies and local authorities
(iv) Firms and
(v) Associations of persons (Section 3).

The Pakistan Income-Tax Act does not take domicile or 
nationality into account. The concept used is that of residence 
and for the purpose of determining taxable income the tax 
payers are classified in three categories :

(i) Persons resident and ordinarily resident in 
Pakistan,

(ii) Persons resident but not ordinarily resident in 
Pakistan,

(iii) Persons not resident in Pakistan (Section 4(1) ).
Section 4A of the Income-Tax Act defines those three 

categories for the various individuals and entities who are 
subject to the income-tax, along the following lines : —

“(a) An individual is resident in Pakistan in any year
if he—
(i) is in Pakistan in that year for a period amount

ing in all to one hundred and eighty-two days 
or more; or

(ii) maintains or has maintained for him a dwelling 
place in Pakistan for a period or periods amoun
ting in all to one hundred and eighty-two 
days or more and is in Pakistan for any time 
in that year; or

(iii) having within the four years preceding that year 
been in Pakistan for a period of or for periods 
amounting in all to three hundred and sixty- 
five days or more, is in Pakistan for any time 
in that year otherwise than on an occasional or 
casual visit; or
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(iv) is in Pakistan for any time in that year and the 

Income-Tax Officer is satisfied that such indivi
dual having arrived in Pakistan during that year 
is likely to remain in Pakistan for not less than 
three years from the date of his arrival.

(b) A Hindu undivided family, firm, or other association 
of persons is resident in Pakistan unless the control 
and management of its affairs is situated wholly with
out Pakistan ;

and

A company is resident in Pakistan in any year (a) 
if the control and management of its affairs is situa
ted in that year wholly in Pakistan, or (b) if its 
income arising in Pakistan in that year exceeds its in
come arising without Pakistan in that year.”

The above is the test for determining whether a person is 
“resident” or “non-resident”. The further sub-division between 
“resident and ordinarily resident and resident but not ordinari
ly resident” is made as below (Section 4 B) :

An individual is “not ordinarily resident” in Pakis
tan in any year if he has not been resident in Pakis
tan in nine out of the ten years preceding that year 
or if he has not during the seven years preceding 
that year been in Pakistan for a period of or for 
periods amounting in all to more than two years.

(b) A Hindu undivided family is deemed to be “ordina
rily resident” in Pakistan.

(c) A company, firm or other association of persons is 
“ordinarily resident” in Pakistan if it is resident in 
Pakistan.

It may be added that for the purpose of determining whe
ther a person is resident or not, the circumstances of the 
previous year, i. e. the year in which the income has been
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received and not those of the year for which the assessment is 
to be made, have to be considered.

The principles which govern the determination of taxable 
income in each of the three categories are as follows:

(1) Persons “resident and ordinarily resident” in Pakistan
Such persons are subject to tax :

(i) on income received or deemed to be received in 
Pakistan in the previous year (Section 4(1) (a) ).

(ii) on income accruing or arising or deemed to 
accrue or arise in Pakistan in the previous year 
(Section 4(1) (b) (i);

(iii) on income accruing or arising without Pakistan 
(Section 4 (1) (b) (ii) ;

(iv) on all amounts brought into Pakistan during the 
previous year out of income which accrued be
fore the beginning of such year and after the 
1st day of April 1933—Section 4 (1) (b) (iii).

(2) Persons “resident but not ordinarily resident” in
Pakistan

Such persons are subject to tax :

(i) on income received or deemed to be received in 
Pakistan (Section 4 (1) (1) (a) ;

(ii) on income accruing or arising or deemed to accrue 
or arise in Pakistan in the previous year (Section
4 (1) (b) (i) ;

(iii) on such an amount of income, profits or gains 
which accrued or arose without Pakistan as is 
derived from a business controlled in or a pro
fession or vocation set up in Pakistan or is 
brought into Pakistan during the previous year 
(Section 4 (1) (b) (ii) and second proviso to

1 (h t anrl-

(iv) on all amounts brought into Pakistan during the 
previous year out of income which accrued out
side Pakistan before the beginning of such year 
and after the 1st day of April 1933 (Section 
4 (1) (b) (iO ).

(3) “Non-resident” i. e. Persons not resident in Pakistan
Such persons are subject to tax :
(i) on income received or deemed to be received 

in Pakistan during the previous year (Section 4 
(1) (a) ) and

(ii) on income accruing or arising or deemed to 
accrue or arise in Pakistan during the previous 
year (Section 4 (1) (c) ).

Under the third proviso to Section 4 (1), in the case of 
persons resident, a sum of Rs. 4,500/- is deducted from the 
income arising abroad in the previous year but not brought 
into Pakistan. Income from agriculture accruing or arising 
within Pakistan is exempt from federal income tax (Section 4
(3) (viii)) but not that accruing or arising outside Pakistan, which 
is treated just like any other income in the hands of any indivi
dual or entity subject to tax in any one of the three above 
mentioned categories. Agricultural income taxation falls with
in the jurisdiction of the Provinces, some of which resort to 
such taxation.

The circumstances under which income is deemed to 
accrue in Pakistan are the following :—

(i) Income accruing or arising whether directly or 
indirectly through or from any business connec
tion in Pakistan or any property, asset or source 
of income in Pakistan or through or from any 
money lent at interest in Pakistan (Section 42(1). 
In the case of a business of which all the opera
tions are not carried out in Pakistan, only such 
profits as are reasonably attributable to that
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part of the operations which are carried out in 
Pakistan are taken into account.

A dividend paid without Pakistan by a company 
formed and registered under the Pakistan Com
panies Act and having its registered office in 
Pakistan is deemed to be income accruing and 
arising in Pakistan to the extent to which it has 
been paid out of profits subjected to income- 
tax in Pakistan (Explanation 3 to Section 4 (1).

(iii) Income which would be chargeable under the 
head “salaries” if payable in Pakistan is deemed 
to accrue or arise in Pakistan wherever paid if it 
is paid by or on behalf of the Government of 
Pakistan or a Provincial Government in Pakis
tan to a person in the service of such Govern
ment (Explanation 2 of Section (4) (1) ).

(iv) Where a husband is not resident in Pakistan, 
remittances received by his wife resident in 
Pakistan, out of any part of his income, which 
is not included in his total income is deemed 
income accruing in Pakistan to the wife (Section
4 (2) ).

Thus, in the computation of income, domicile or nationa
lity does not play any part. It is only the residence ( i. e. 
whether a taxpayer is (i) “resident and ordinarily resident”
(ii) “resident but not ordinarily resident” or (iii) “non-resi
dent”) that is material. However, in the computation of tax 
domicile or nationality does play a part as mentioned below ;

(i) In the case of a resident (whether “resident and 
ordinarily resident” or “resident but not ordi
narily resident”), tax is charged on total income 
as computed above.
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In the case of a “non-resident” who is a British 
subject or a subject of an Acceding State or a 
non-Acccding State or a State in Burma, the 
tax including super-tax payable by him, or on 
his behalf on his total income is an amount 
bearing to the total amount of tax (including 
super-tax) which would have been payable on 
his total world income, had' it been his total 
income, the same proportions as his total in
come bears to his total world income.

(iii) In the case of any other “non-resident” person 
the income tax payable by him, or on his behalf, 
on his total income is calculated at the maximum 
rate in the super-tax payable thereon is an amo
unt bearing to the total amount of super-tax 
which would have been payable on his total 
world income, had it been his total income, the 
same proportion as his total income bears to his 
total world income (Section 17).

The tax is computed at the rate fixed by the Finance Act 
of the year for which the assessment is to be made. These rates 
are by slab system in the case of the following tax payers :—

(i) Individuals
(ii) Hindu undivided families
(iii) Associations of persons
(iv) Firms (unregistered).

If a firm becomes “registercd’xvith the Income-Tax Officer 
under Section 26-A, tax is not levied on the firm but the share 
of each partner in the firm’s income included in his own total 
income and taxed at the rates applicable to his total income.

The following entities pay tax at fixed rates :
(i) Local authorities 
(iii Comnanies.



b. Income from real property
1. The taxation of income from real property does 

not depend on the nationality or domicile of the lessee or

Income from the property situated in Pakistan is taxable 
in any case. Income from property situated outside Pakistan 
is treated as indicated above, depending on whether a person 
is “resident and ordinarily resident”, “resident but not ordi
narily resident” or “non-resident”.

2. (a) Income from agriculture arising in Pakistan is 
exempt from federal income-tax (Section 4(3) (viii) ) but income 
from agriculture earned outside Pakistan is liable to tax. 
Income from agriculture is taxed by some of the Provincial 
Governments.

Live-stock raising is included in agriculture and is exempt 
from federal income tax if it takes place in connexion with 
agriculture of lands; otherwise, it is taxable.

(b) Income derived in Pakistan from the use of the 
house property by the owner himself is taxable in his hands 
but it is limited to 10 per cent of his total income (Section 9 
(1) and 9 (2) and proviso to Section 9 (2). The lessee is taxed 
on the net income after payment of rent to the lessor and ex
penses incidental to the earning of the income. This income 
is taxed under “Other Sources”—Section 12.

(c) If the property is house-property, income from leased 
property is assessed not on the basis of the rent but on the 
basis of bona fide annual value (Section 9 (1). If the property 
is any other kind of property, income derived from it is tax
able on the basis of rent receipts (Section 12).

(d) and (e) No Special rules apply to income received 
from the exploitation of certain parts or appurtenances of 
the property (royalties, water rights, rights-of-way, etc.) This 
income is taxable (Section 12). The same applies to income

c. Income from royalties on natural resources, such as mines, 
quarries, oil wells and other natural deposits (unless taxed 
as income from real property)

1. Taxation of royalties on natural resources does not 
depend on the nationality or domicile of the payee or payer.

As for income from real property, income from natural 
resources situated in Pakistan is taxable in any case and income 
from resources situated outside Pakistan is treated as indicated 
above, depending on whether a person is “resident and ordinarily 
resident”, “resident but not ordinarily resident” or “non resi
dent” (Section 4(1).)

The liability to taxation of income from royalties depends 
upon the location of the natural resources and not upon the 
location of their smelting or processing.

d. Income from mortgages on real property, ships or aircraft

The taxation of such income does not depend on the 
nationality or domicile of the mortgagee or mortgagor ; it 
depends on the location of the mortgaged property and/or the 
place of use of the capital secured.

e. Business profits

In what manner and to what extent does the taxation 
of business Drofits (i.e. income derived from carrying on in-



2. National enterprises are taxed on their profits from 
all their business activities, domestic and foreign. As for 
business activities in foreign countries, if these activities are in 
the nature of business or exercise of a profession, they are taxed 
even if they are isolated or occasional (Section 4 (3) (vii)).

3. Foreign enterprises which are “non-resident” as 
defined in Section 4A are not taxed on foreign activities. They 
arc taxed in respect of only those activities which they carry on 
within Pakistan in connexion with their business, even if these 
activities are isolated or of an occasional nature. Where all the 
operations are not carried out in Pakistan such profits which 
are attributable to that part of the operations carried out in 
Pakistan are taxed.

4. “Permanent establishment” is still an unfamiliar ex
pression in the Pakistan income tax law. “Doing business” 
or “carrying on a trade” has not been defined in Income-Tax 
Acts and Courts have largely to be referred to for their inter
pretation in case of dispute. The tax liability depends only 
upon accrual (actual or deemed) of income or part of income 
and is restricted to such income or part of income.
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5. There is no fixed formula to apportion taxable and 
non-taxable profits of a business enterprise which is taxed only 
on certain items, part or categories of its domestic or foreign 
activities. Section 42 (3), however, provides for such an 
apportionment in a reasonable and fair manner. Where the 
Income-Tax Officer is of opinion that the profits in Pakistan 
cannot be ascertained, the amount of such profits for purposes 
of assessment to income tax may be calculated on such per
centage of the turnover so accruing or arising as the Income 
Tax Officer may consider to be reasonable or on an amount 
which bears the same proportion to the total profits of the 
business of such person (such profits being computed in accor
dance with the provisions of the Income-Tax Act) as the 
receipts so accruing or arising bear to the total receipts of the

business, or in such other manner as the Income-Tax Officer 
may deem suitable.

The books of the enterprise may be taken into account to 
determine the actual profits of the taxable business activity, 
considered as a separate entity, it the books have been correctly 
cast.
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6. Special rules apply to :

(1) Insurance business—schedule 
Act.

to the Income-Tax

(2) Transhipping - Sections 44A, 44C.
Special provisions apply to busines profits collected 

through an agent, trustee, representative, broker, or other 
conduit or intermediary in the following circumstances :

(i) W'liere the guardian or trustee of any person, being 
a minor, lunatic or idiot, is entitled to receive on 
behalf of such beneficiary, or is in receipt on behalf 
of such beneficiary ot, any income, profits or gains 
chargeable under the Pakistan Income-Tax Act, the 
tax is then levied upon and recoverable from any such 
beneficiary if of full age or sound mind and in direct 
receipt of such profits or gains (Section 40 (1) )•

(ii) If tax cannot for any reason be levied on the “non
resident” it will be levied on his agent or trustee who 
is entitled to receive or is in receipt of income on 
behalf of such non-resident person (Section 40 (2)).

(iii) Where under some legal mandate the property of a 
person is managed by another person the taxon behalf 
of the first person is levied on the second person 
(Section 41).

(iv) Where any income is artificially transferred by a 
“resident” to a “non-resident”, it is assessed in the 
hands of the former though it may stand in the name 
of or accrue to the latter (Section 44D).
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(ü)

7. As already stated, the nationality or domicile of a 
person does not affect his liability to income-tax in Pakistan. 
The differences concern only the tax rate :

In the case of a “non-resident” who is a British 
subject or a subject of an Acceding State or a non- 
Acccding State or a State in Burma the tax, includ
ing super-tax, payable by him, or on his behalf, on 
his total income is an amount bearing to the total 
amount of tax including super-tax which would have 
been payable on his total world income had it been 
his total income the same proportion as his total 
income bears to his total world income.

In the case of any other “non-resident” person, the 
income-tax payable by him, or on his behalf on 
his total income is at the maximum rate and the 
super-tax payable thereon is an amount bearing to 
the total amount of super-tax which would have been 
payable on his total world income had it been his 
total income the same proportion as his total income 
bears to his total world income (Section 17).

Companies registered in Pakistan and or declaring 
dividends in Pakistan get a rebate of two annas in 
super-tax while public companies other than above 
get a rebate of one anna.

There are provisions for deduction of tax from income 
paid to a person residing outside Pakistan as below :

(1) Income-tax at the maximum rate has to be deducted 
from salary paid to a “non-resident” (Section 18 
(2A)) as also super-tax at the rate applicable to the 
estimated total income of the assessee under this 
head.

(2) Income tax at the maximum rate has to be deducted 
from any interest or any other sum chargeable under

(iii)

the Pakistan Income-Tax Act paid to a “non
resident” unless the payer himself is liable to pay 
income-tax thereon as an agent of the “non-resident . 
However, in the case of a “non-resident” who is a 
British subject or a subject of an Acceding or a non
Acceding State or a State in Burma, the Income- 
Tax Officer may grant a certificate for deduction of 
tax at the rate applicable to such person s estima
ted total world income (Section 18 (3A) ) and in 
that event tax is deducted accordingly.
If the Income Tax Officer has reason to believe that 
a “non-resident’s” total world income is likely to 
attract super-tax, he may require the payer to deduct 
super-tax at the rates applicable to his estimated total 
world income from any payments of income other 
than ‘interest on securities’ to be made to him (the
“non-resident”) (Section 18 (3B)).

(4) Where the payer finds that the payment of interest 
or any other sum chargeable under the Pakistan 
Income-Tax Act, not being payment of “Interest on 
Securities” being made to a “non-resident” by itself 
attracts super-tax he has to deduct super-tax from 
the above payments at the rates applicable to the 
total amount of the above payments.

(5) Under Section 18 (3D) and 18 (3E) super-tax has to 
be deducted from dividends paid to a “non-resident 
i.e. under Section 18 (3D) on the direction of the 
Income-Tax Officer and, under Section 18 (3E), by 
the payer himself in the same way as is done in res
pect of interest or any other sum chargeable under 
the Pakistan Income Tax Act under Section 18 (3B) 
and 18 (3C) noted above.

(6) If tax from interest paid to a person residing outside 
Pakistan has not been deducted as above, such pay
ment is disallowed in the assessment of the payer
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(Proviso to Sections 8, 9(1) (iv), 10(2) (iii) and clause 
(b) of proviso to Section 12(2).

(7) In the case of registered firms, if a partner is not 
resident in Pakistan, the share of such partner is 
assessed on the firm at the rates which would be 
applicable if it w;ere assessed on the partner personal
ly and the sum so determined is payable by the firm 
(Second Proviso to Section 23(5) (a)).

A person not domiciled in Pakistan is required to 
clear all his income-tax liabilities before leaving 
Pakistan and for this purpose he has to obtain a 
taxation or exemption certificate as the case may be, 
from the Income-Tax Officer (Section 44G).

(8) There is a bilateral agreement for the avoidance of 
double taxation between Pakistan and India. Agree
ments for reciprocal relief also exist with Ceylon, 
Aden, Kenya, Tanganyika, Uganda, Zanzibar, Gold 
Coast, Nigeria, Sierra Leone, Gambia and Mauri
tius.

There are provisions in the Pakistan Income-Tax 
Act enabling the Central Government to enter into 
agreements with other countries for the avoidance of 
double taxation. There is, in addition, a general 
provision in the Pakistan Income-Tax Act according 
to which if a person proves that he has paid income 
tax on the same income in Pakistan as well in a 
foreign country, with which there is no agreement 
for the avoidance of double taxation, he is entitled 
to relief of tax equal to one-half of the amount of tax 
paid by him in Pakistan on the doubly taxed income 
or one-half of the tax payable in the other country, 
whichever is the less (Sections 49 AA and 49 D).

(9) (a) There is a separate Excess Profits Tax 
Act, 1940. The liability under this Act is restricted

to profits between 1-9-1939 and 31-3-1946 and the 
amount of tax payable is allowed as a deduction in 
arriving at profits liable to income-tax.

From 1-4-1946 there is a Business Profits Tax (Business 
Profits Tax Act, 1947). This tax is being extended from year 
to year. At present it extends to profits earned up to 31-3-1952. 
Approved industrial undertakings set up in Pakistan after
14-8-1947 have been exempted from this tax with effect from
the profits earned after 31-3-1951- As regards earlier years 
profits upto five per cent of the capital are exempt.

The Business Profits Tax is charged at 16§ per cent after 
giving the following statement :

(a) in the case of a company, six per cent of the capital 
(computed in the manner prescribed by the Act) of 
the company or one lakh of rupees, whichever is 
greater;

(b) in the case of a firm having
(i) not more than two working partners, one lakh 

of rupees, or
(ii) three working partners, one and a half lakh of 

rupees, or
(iii) four or more working partners, two lakhs ot 

rupees, or
(c) in the case of a Hindu undivided family two lakhs of 

rupees, and

(d) in any other case, one lakh ot rupees.

The amount of Business Profits Tax is, like the Excess 
Profits Tax, deductible from total income for income-tax 
purposes.

(b) There is no tax on undistributed profits. However, 
in the Income-Tax Act itself, there is a provision
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f.

(Section 23A) under which if any private company is 
found to have distributed less than 60 per cent of 
assessable profits of the previous year, the Income- 
Tax Officer may declare the undistributed portion of 
the assessable income of the company to have been 
distributed as dividends so as to make the share
holders liable to tax on such dividends.

Income from personal tangible property such as stocks, 
bonds, debentures and other notes and securities evidencing 
debt or capital participations

If the money is borrowed outside Pakistan and1
brought and used in Pakistan, the lender is liable to Pakistan 
income-tax on the interest.

If the income is received in Pakistan, it is taxable. If the 
income is received outside Pakistan it will be treated as indica
ted above depending on whether a person is “resident and ordi
narily resident”, ‘'resident but not ordinarily resident” or 
“non-resident” [Section 4(1)].

The relationship between the payer company and the 
payee company is not taken into account; except in the remote 
case where there is a business connexion, there is no liability 
[Section 42(1)].

2. The principles stated under 1 supra are not modified in 
cases of collection of tax at the source. Tax is deducted at 
source according to the provisions of Section 18 which have 
already been referred to.

3. There are no special provisions in cases where the 
right to the note or security is held or administered by a trustee 
or legal representative.

4. The principles under 1 supra are modified only in the 
following two cases :

(1) No income-tax is payable on the interest receivable 
on any security of the Central Government (domestic)
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issued or declared to be income-tax free (Second pro
viso to Section 8).

(2) Income-tax payable on the interest receivable on any 
security of a Provincial Government (domestic) issued 
income-tax free is payable by that Provincial Govern
ment. Interest on bonds issued by a foreign govern
ment is liable to Pakistan income-tax if brought into 
or received in Pakistan or when the recipient is a 
person “resident and ordinarily resident” in Pakistan. 
(Third proviso to Section 8).

The form under which the income is received (interest or 
dividends) does not affect its treatment.

g. and h. Income from royalties on patents, trademarks and 
other commercial or industrial properties and income from 
royalties on copyrights and other intellectual properties

1. The taxation of such royalties does not depend on the 
nationality or domicile of the licensor or licensee.

If the property is used or reproduced in Pakistan, income 
accrues or arises in Pakistan and consequently it is taxable. If 
the property is used or reproduced outside Pakistan, the income 
is taxable if received or brought into Pakistan. If the recipient 
is a person “resident and ordinarily resident” in Pakistan it is 
taxable, even if the property was used/produccd outside Pakis
tan.

j. Private pensions and annuities

taxation of such income does not depend on the 
ationality or domicile of the payer or payee.

(1 ) If the pension or annuity is paid by the Pakistan 
Government or a Province of Pakistan, it is tax
able wherever it may be paid (Explanation 2 to 
Section 4(1)(C) ).



If it is paid by any other authority or person, it 
is taxable wherever it may be paid, if it is earned 
in Pakistan [Explanation 2 to Section 4(l)(c)].

Salary or pension paid in Pakistan is taxable in 
any case (Section 7). If the salary is paid outside 
Pakistan and is not covered by item (1) or (2) 
above, it will be treated depending on whether a 
person is “resident and ordinarily resident”, 
“resident but not ordinarily resident” or “non
resident” [Section 4(1)].

If the service was performed in Pakistan the 
income is taxable in any case [Explanation 2 to 
Section 4(l)(c)].

If the service was performed outside Pakistan 
but the salary was paid by or on behalf of the 
Government of Pakistan or on behalf of the 
Government of a Province of Pakistan the salary 
would still be taxable [Explanation 2 to Section 
4(l)(c)].

Certain exemptions have been allowed, e.g. salaries of 
foreign diplomats, Trade Commissioners and their foreign staff, 
etc.

k. Earned income from personal services, private employment 
or liberal professions (fees, wages, salaries)

(a) Such income is not taxable when derived from foreign 
sources, unless it is received in Pakistan or the reci
pient is a person “resident and ordinarily resident” 
in Pakistan.

(b) Earned income received abroad is taxable if the 
service was rendered in Pakistan [Explanation 2 to 
Section 4(1)]

As mentioned under 1(a) above, earned income from 
foreign sources is taxable when received by residents 
[Section 4(l)(a)].
The length of foreign residence affects the “resi
dence” of the recipient in Pakistan and if he becomes 
a “non-resident”, there is no liability in (a) and (b), 
unless the income is received in Pakistan.

Earned income received by foreigners is taxable 
only

(1) if the service was performed in Pakistan, or
(2) if the payment has been made by the Govern

ment of Pakistan or the Government of a 
Province of Pakistan.

If foreigners reside in the country while receiving 
earned income from foreign sources, such income is 
taxable [Section 4(1)(a)].
As already stated, only the answer to (a) is modified 
depending on the length of the person’s residence 
in Pakistan [Section 4(1)].

The nationality or domicile of the payee or payer is 
not taken into account.

Payment made in Pakistan is taxable in any case 
[Section 4(l)(a)]. Payment made outside Pakistan is 
taxable if

Service was performed in Pakistan, or 
The payment has been made by or on behalf of 
the Government of Pakistan or the Government 
of a Province of Pakistan [Explanation 2 to 
Section 4(l)(c)]. In other cases, the income will 
be taxable or not in the manner as already indi
cated according as a person is “resident and 
ordinarily resident”, “resident but not ordinarily 
resident” or “non-resident”.
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4. As already stated, salaries and wages paid by or on behalf 

of the Government of Pakistan or the Government of a 
Province of Pakistan are taxable [Explanation 2 to Section 
4(l)(c)].

There is no special treatment for salaries and wages 
paid by a foreign governmental agency or paid to civil 
servants or to military personnel, but special exemptions 
are allowed to foreign diplomats [See answer to 1(1 )(e) 
supra].

5. The above information refers to services and employment. 
Liberal professions carried on in Pakistan or outside 
Pakistan are treated as indicated under (e) supra, depend
ing on whether the tax-payer is “resident and ordinarily 
resident”, “resident but not ordinarily resident” or “non
resident”.

II. CAPITAL GAINS TAX

This tax has now been abolished. It operated only for 
the period 1-4-1946 to 31-3-1949. The allowances were differ
ent from that allowed against ordinary business profits and 
were the following :

(i) expenditure incurred solely in connexion with such 
sale, exchange or transfer;

(ii) the actual cost to the tax-payer of the capital assets, 
including any expenditure of a capital nature incurred 
and borne by him in making any additions or altera
tions thereto (Section 12 B).

The rates of tax were also different from ordinary business 
profits rates :

Capital gains

Up to Rs. 15,000
From „ 15,001 to 50,000

„ „ 50,001 to 2,00,000
„ „ 2,00,001 to 5,00,000
„ „ 5,00,001 to 10,00,000

Above,, 10,00,000

Rate of tax

Nil
One anna in the rupee 
Two annas in the rupee 
Three annas in the rupee 
Four annas in the rupee 
Five annas in the rupee

[Section 17(b)].
The situs of the assets was immaterial.

III. CAPITAL AND PROPERTY TAXES

a. General property tax 

There is no such tax.

b. Real property tax

There is no such tax. Income from royalties is tax
able, however as explained supra under A. I. c.

c. Personal property tax on tangible and intangible pro
perty (e. g. Securities, choses in action, leaseholds (if 
considered as personal property) etc.)
There is no such tax.

d. Capital stock tax
There is no such tax.
IV. SUCCESSION AND GIFT TAXES

No succession or gift taxes are levied. Under the Estate 
Duty Act, 1950, duty is levied on the corpus of the property 
which passes or is deemed to pass on the death of a person. 
Property is regarded as ‘‘passing on death” where the owner
ship, beneficial possession or enjoyment of the property is dive
rted by the event of death ; and property is “deemed to pass”on 
death where the event of death does not operate directly to shift 
the beneficial possession. The Act specifies the cases in which 
the property is “deemed to pass”. The category includes



(a) by the delivery of a cheque at the office of Central 
Board of Revenue, Karachi ;

(b) by the delivery of a Bank Draft payable in Karachi 
at the office of the Central Board of Revenue, 
Karachi

(c) by depositing the amount of the duty to the credit of 
the Central Government at any Government treasury 
or sub-treasury or at any of its agencies conducting 
Government treasury business or at any other bank 
authorised by the Central Government in this 
behalf.

V. CAPITATION AND HEAD TAXES 

There are no such taxes.

UNITED ARAB REPUBLIC

I. INCOME-TAX

1. (a) Structure and underlying principles of Income-Tax
System

1. (a) The following schedular taxes exist in our fiscal
system :

(1) Real estate tax on built-up property.

(2) Real estate tax on non-built-up property.

(3) Tax on income from transferable securities and in
vestments (Chapter 1, Book 1, Law 14 of 1939).

(4) Tax on industrial and commercial profits (Chapter 1, 
Book 2).

(5) Tax on wages and salaries, pensions and annuities 
(Chapter 1, Book 3, Law 14 of 1939).

(6) Tax on income from liberal professions (Chapter 2 
Book 3, Law
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person granting or holding the concession, are subject to the 
tax as commercial and industrial profits, provided that the 
sources of the profit arc situated in Egypt-

As from 1 September 1939 an annual tax was established 
on profits from commercial, industrial and artisan professions 
and enterprises, including the concession and operation of 
mines etc., without any other exceptions than those limitatively 
designated by the law (Article 30).

(d) Income from Mortgages on Real Property, Ships or 
Aircraft (Including Mortgage Bonds, If they are Considered as 
Interests in Real ty rather thau as Securities)

The provisions of the law are as follows :

ARTICLE 15

Interest on all privileged, mortgage, or unsecured debts, all 
deposits of money or cash sureties, accruing to Egyptian nationals 
or to foreigners domiciled or resident in Egypt, even where this 
interest is derived from capital invested abroad, is subject to 
taxation at the rates established in Article 7 above.

Interest on claims or deposits of a professional nature, 
provided that it is established that the said interest is included 
in the accounts of beneficiary enterprise situated in Egypt, and 
subject to the tax on commercial and industrial profits estab
lished by Book 2 of the present Law, arc, however, exempt 
from this tax.

This exemption docs not extend to interest on loans ob
tained from mortgage establishments by the companies and 
undertakings referred to in Article 1, paragraphs 1 and 2 in 
excess of 40,000 Egyptian pounds. Nor does it extend to 
interest on advances made by personal loan banks to the State, 
to provincial or municipal councils, or the abovementioned 
companies and undertakings in cases where the claims arise 
from contracts stipulating an advance for a period in excess of

twelve months or a fixed rate of interest. Advances from per
sonal loan banks, the terms of which (amount, duration, rate) 
place them on the same footing as a loan in the sense ot Sec
tion I, are liable to taxation as described in that Section. The 
Administration shall be responsible for deciding which cases 
come under this heading.

ARTICLE 16

Interest on all capital invested in Egypt, even where the 
investors are foreigners not domiciled or resident in Egypt, 
shall be liable to tax provided for in the preceding article.

ARTICLE 18

The tax is assessed on the gross amount of the interest. 
It becomes due from the sole fact of the payment of the interest 
in whatever manner this is effected.

ARTICLE 19

The tax is due solely by the creditor, any clause to the 
contrary notwithstanding.

(e) Business Profits

(1) All businesses carried on in Egypt are liable to taxa
tion (profits from agriculture are not taxable unless the enter
prise is constituted as a joint-stock company).

ARTICLE 33

Tax is due on all profits earned by any enterprise operat
ing in Egypt.

(2) Enterprises are taxed only on profits from their busi
ness activities in Egypt.

(3) An enterprise may be taxed, even for an isolated 
activity, provided this was carried on in Egypt.

(4) There is no definition of what constitutes a “perma
nent establishment”.
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(5) Any real profits earned by any enterprise carrying on 
activities in Egypt are taxable.

(6) There are no special rules applying to the cases 
mentioned in paragraphs (a), (b), (c), (d) and (e).

(7) Foreign companies and enterprises operating in 
Egypt are treated on the same basis as Egyptian companies and 
enterprises.

ARTICLE 3

Foreign companies and enterprises operating in Egypt 
shall be considered, for the purposes of taxation, as Egyptian 
companies.

(8) As regards paragraphs (a) and (b), there are no 
special rules.

(9) (a) A tax on exceptional profits was established by
Law 60 of 1941.

(b) There is no such tax.

(c) Idem.

(f) Income from personal tangible property such as 
stocks, bonds, debentures and other notes and securities evidenc
ing debt or capital participations

(1) (a) As regards dividends, interest, arrears on foreign 
bonds, notes or public funds, tax is payable 
whether the beneficiaries be Egyptians or 
foreigners.

ARTICLE 4

As regards dividends, interest arrears, amortization etc., 
paid by foreign companies or enterprises, as well as all interests 
and income of any nature derived from foreign bonds, notes or 
public funds, a tax is payable whether the beneficiaries be

1'

Egyptian nationals or foreigners domiciled or habitually 
resident in Egypt, and whether they be natural or legal 
persons.

(b) The nationality or domicile of the payer is im
material. The tax is assessed on all income from 
investments paid in Egypt.

ARTICLE l

“A tax, at the rates determined hereinafter, is hereby 
established on all income from investments paid or to be paid 
from September 1930.

“This tax is levied on :

(i) dividends, interest, arrears and all other sums derived 
from shares of all kinds and founders’ shares in finan
cial, industrial, commercial or any other type of 
company or enterprise;

(ii) on interest, yields and profits from the shares of 
sleeping partners in limited partnership companies ;

(iii) on interest, arrears and all other proceeds from bonds, 
together with interest, arrears and all other proceeds 
from loans of any kinds, notes and treasury bonds 
issued by the State or by provincial or municipal 
councils, and from those issued or contracted by the 
companies and enterprises referred to in paragraphs 
(l) and (2) of the present article, with the exception of 
notes and bonds exempted or to be exempted from 
taxation by the law ;

(iv) on payments out of profits made by any company 
to the managing director or members of the board 
of directors in their capacity as such, or to any 
other payees, and on all attendance fees and various 
remunerations paid to the directors of such com
panies.



(3) Idem.

(4) Idem.

II. CAPITAL GAINS TAX 
There is no such tax.

III. CAPITAL AND PROPERTY" TAXES 

There are no taxes on capital or property.

IV. SUCCESSION AND GIFT TAXES

(a) (1) The tax is assessed separately on the net share 
of each beneficiary (Law No. 142 of 1944).

(2) As a general rule, on estate plus gifts mortis 
causa and gifts inter vivos to heirs, provided that 
the gifts were made within a year preceding 
decease.

(3) The tax is levied on the domestic assets of the 
estate or ab intestat, and on the domestic items
o the gift as described in paragraph 2 exclusi
vely.

(4) The tax is levied :

“1. on any property whether movable or immo
vable left by an Egyptian, whether the de 
cujus was resident in Egypt or abroad ;

2. on any real property situated in Egypt, 
even where the de cujus was a foreigner, 
wherever his domicile may have been ;

3. on movable property situated in Egypt and 
left by a foreigner whose legal domicile was 
in Egypt or who had exercised a professi 
or exploited property in that country.

(b) (1) See the answer to the preceding question

ion

(2) Idem.

(3) No rules beyond those already noted.

(4) Idem.

(c) (1) Article 1 of Law 142 of 1944 provides that the 
tax is payable in accordance with the following 
scale :

On the share of the descendant's spouse, father and 
mother the duty is :

2 per cent on the first £ 5000 Egyptian
3 per cent on the next £ 5000 „

4 per cent on the next £ 5000 „
5 per cent on the next £ 5000 „ on the heir’s
6 per cent on the next £ 10000 „ net share
7 per cent on the next £ 10000 „
8 per cent on the next £ 10000 „

10 per cent on any sum in excess of these.

Any heir in the above categories whose net share does 
not exced £ 500 Egyptian is exempted from duty ; if the 
share exceeds this sum, the exemption will still apply to the 
first £ 500 Egyptian; if it exceeds £ 4000 Egyptian, duty is 
payable on the whole share. The duty is doubled for ascendants, 
with the exception of the father and mother and for brothers 
and sisters, and is trebled for nephews and other collateral rela
tives to the fourth degree, and quadrupled for all other heirs. 
No exemption is granted to heirs in the various categories in 
respect of the amount of their share in the estate.

(2) See preceding paragraph.
(3) There are no differences in the method of collec

tion.
V. CAPITATION AND HEAD TAXES

There are no such taxes.
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V. REPORT OF THE COMMISSION ON TAXA
TION OF THE INTERNATIONAL CHAMBER 

OF COMMERCE (February, 1965)

Exemption Vs. Tax-Credit Method
?jî 3*s

II. THE CLAIMS OF THE COUNTRY OF RESIDENCE 
AND OF THE COUNTRY OF ORIGIN

The country in which the investor resides is the country 
which provides the capital in international investment : for the 
purpose of this study that country will be described as the 
country of residence. The country in which the enterprise or 
the borrower of the funds is situated is the country where the 
income originates which is generated by the capital : for the 
purpose of this study that country will be described as the 
country of origin.

The progress of thought on the at times conflicting claims 
of these two types of country has developed gradually under the 
influence of economic change. In the days when the countries 
w'hich had capital to supply to others were practically alone in 
enforcing income taxes on their subjects, it was seriously argued 
that they had the first claim to tax income earned in a foreign 
country on the capital they provided. The thought was that if 
the country in which the capital was invested charged a tax on 
that income, the supplier of the capital was entitled to, and did, 
put back that charge by increasing the price of his service to 
cover the tax. Therefore, the countries in which the income 
originated should yield to the inevitable and exempt the income 
which arose in its country to the non-resident.

That reasoning is scarcely now defended in government 
circles. It is generally admitted that the country in w'hich the 
income arises has the first claim to tax that income. The 
country in which the owner of the income resides must come

second—if at all. The challenge which now comes from the 
capital-seeking, or under-developed countries is that the 
country in w'hich the income arises has the sole right to tax that 
income. They claim that the enterprise belongs to their eco
nomy and that if they have fixed a rate of tax on profits w'hich 
is the most that can be paid if the enterprise is to remain finan
cially sound and able to develop itself and the country, it is 
wrong for the country of residence to impose an additional tax 
on those profits which will or may prevent the enterprise from 
developing. They want the profits which remain after taxation 
to be re-invested in the country after paying a reasonable return 
to the investor, and they resent the country of residence extrac
ting part of those profits by means of an additional tax.

Countries which are under-developed by comparison with 
industrial countries with a high standard of living are seeking 
the help of those countries in their task of self-improvement. 
The leading countries of the western world have accepted this 
moral claim to their assistance. The incidence of taxation is 
relevant in this context, because private capital cannot be driven 
but must be attracted to investment in under-developed coun
tries. Grants-in-Aid and the provision of loans at low rates of 
interest are the appropriate method of providing help from 
government to government. Private capital is attracted by the 
relative yield after tax. Tax may be imposed in the country of 
residence in addition to tax in the country of origin. Some 
countries of origin which are under-developed countries suggest 
that the countries of residence should reduce their taxes on 
income derived by their residents from the under-developed 
countries, so that in total, including the tax imposed by the 
country of origin, the tax is less than it would have been on 
income originating at home- Without adjudicating on this 
claim, for the under-developed countries also have an obligation 
to moderate their taxes if they desire to attract capital, it is 
sufficient for the moment to record that the tax policy of the 
capital-supplying country should be consistent with its decision 
to help the under-developed countries. If its tax laws are an



impediment to the flow of private capital to the under-developed 
countries, those laws should be rc-examincd. Exemption of 
foreign income is consistent with the decision to assist the 
under-developed countries.

III. EXAMINATION OF THE CLAIM OF THE 
COUNTRY OF RESIDENCE

(a) The Right to Tax the Total Income of Residents

The country of residence of the investor usually has a 
progressive rate of tax which increases with the increase in size 
of the total income, in order to reflect the ability of the tax
payer to contribute to the common expenses of the State. It 
contends that all residents should be treated alike regardless of 
the differences in character of their total income. There should 
be no discrimination for or against particular classes of tax
payers or particular classes of income; all should pay by refer
ence to their total income.

This argument appears to be weighty at first sight, but 
weakens considerably on closer examination. If it is true at all, 
it can only be true in relation to that part of the total revenue 
which is collected by means of propressive taxes. It is not true 
of proportional taxes on income. It is completely out of place 
in considering indirect taxes on consumption or on turnover.

The proportion of the total revenue which is collected by 
means of progressive taxes based on total income differs in each 
country. Nowhere is it more than half, and in most countries 
it is less than half, of the total revenue. Therefore it is an 
exaggeration to elevate the idea of taxing according to ability 
to pay into a principle which must be preserved at all costs.

In most countries the different types degrees and of severity 
of taxes arc designed to achieve a certain economic result. 
Considerations of logic are mixed with considerations of exped
iency and of practicability. Not all income is of the same

than others when the amount taken by the State is increased. It 
is not practical to treat all income as being alike.

It would not be disputed that income derived from foreign 
sources is less tough than income from home sources. 
This is true even of income arising in settled countiies at a 
mature stage of development. The non-resident is at a dis
advantage compared with the resident. Even if he were not at 
a disadvantage and only thought that he was, that state of 
mind would be sufficient to induce him to dispose of his foreign 
source of income in favour of a home source if some trouble 
appeared to threaten.

Even on the narrow ground of logic, the country of resi
dence cannot carry its argument of equal treatment of foreign 
income with home income to its logical conclusion. For in a 
case where the foreign tax levied on the foreign income is great
er than the home tax payable on the same income, the country 
of residence should pay the recipient a sum equal to the 
excess of the foreign tax, in order to equalize him with his 
fellow citizen who had the same amount of income from home 
sources.

It is not seriously suggested that such a payment should 
be made. The illustration is drawn only to demostrate that 
the argument, which at first sight appears to be based on equity 
between taxpayers, turns out to be a pure revenue-collecting 
argument that the resident should pay the foreign tax 01 the 
home tax whichever is the higher on his foreign income.

(b) Tax to be Paid for the Benefits of Residence 
The country of residence claims to tax foreign income 

of its residents, because it provides a residence for them, namely 
the peace, order and amenities which the resident desires. It 
also claims to tax income which arises in the country and 
belongs to non-residents, on the ground that it has cieated the 
conditions in which the income could be procured. No one 
disputes the latter claim; it is the claim of a country of ori-
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it provides a home for the brain of the business. Where, how
ever, the effective management of the business is also abroad, 
the only activ ities which are done in the country of residence 
are formalities connected with the compliance with the law 
relating to the conduct of companies. The consideration, which 
was once present, that a government could protect its nationals 
in another country, has not the validity w'hich it once had. 
The jurisdiction of the country where the income is earned and 
the capital is invested is overwhelmingly predominant.

From this line of thought, the country of residence may 
have a moral claim to levy a personal tax on a resident indi

vidual in respect of his foreign income, which is considerably 
less than the tax levied on income arising insid- its juri 
to a resident. But it could be contended that the indirect taxes 
on consumption which the resident pays arc su îeici t 
discharge his obligation.

In the case of a company, there may be a moral claim 
to levy some tax on the foreign profits if the real seat of manage
ment is situated in the country of residence, but the claim 
dwindles to vanishing point the greater the degree of control 
exercised in the country of origin.

(c) Business Profits said to be earned at the Seat of Control

Another argument is based on a contention that profits 
are earned at the place where the control of the business is 
situated. If the business is deemed to be resident m a country 
because the management and control is situated there, then 
ipso facto the profits, it is said, must have been earned there 
and not in the country where the enterprise is situated.

This argument runs counter to the principle of all double 
taxation agreements, whether they are model agreements or 
actual agreements, whereby profits of an enterprise are deemed 
to be earned where the enterprise has a permanent establishment 
and the amount of the profit is to be determined by assuming 
that the transactions of the permanent establishment with its 
head office are done on the terms which would obtain between 
independent persons transacting business 
basis.

on an arm’s length

(d) Migration of Capital
Still a fourth argument by a country of residence is that 

if its general rates of tax are higher than the rates of tax levied 
in the country where the income arises and if foreign income 
is exempted from the home tax, residents will be tempted to 
sell their investments in the home country and to remove their 

shrnaH in the country where the tax is lower.



It is inherent in the conception of international invest
ment that capital should be free to flow to the places where 
it can earn the greatest reward consistent with the minimum 
risk of loss. The investor considers the reward on an invest
ment to be only the net yield after the tax. If a country seek
ing capital tried to attract capital by having a low rate of tax 
on income it is desirable that it should be free to do so. It is 
wrong that the country which provides the capital should thwart 
the attempt of the under-developed country, by annulling the 
inducement of a low local tax by imposing a supplementary tax 
at home. That is a form of protection designed to reserve the 
first call on available capital to domestic enterprises. Sufficient 
protection is provided for them by the normal inertia or relu
ctance to venture capital abroad because of the greater risk. 
It does not need to be supplemented by an additional tax to 
take away the extra attraction which is provided by a low 
foreign tax.

(e) Local Tax Concessions

It is in this field that countries which hold out special tax 
concessions to private enterprise to set up new business in their 
country to develop it, have a definite grievance against coun
tries which tax foreign income to the ordinary rates of tax 
and give a credit for the foreign tax. Whatever relief the capi
tal-importing countries give to foreign capital which is invested 
in their countries merely serves to reduce the rebate which the 
capital-exporting countries give to their residents. Therefore 
the tax relief is never enjoyed by the persons who invest the 
capital, but is expropriated by their government. As a result, 
the tax concessions which are held out by capital-importing 
countries entirely fail in their attempt to attract capital. It is 
not in discussion at this point whether the capital-importing 
country is wise in offering such tax concessions. The point 
which is made is that the foreign tax credit system adopted by 
the capital exporting country robs the investor of the benefit.

(f) A Bar to Choice of Re-Investment

The claim by the country of residence to tax foreign 
income of its residents interferes with the free flow of money 
for investment in other territories. The profits earned in one 
territory may not be required there or may be more urgently 
required in another territory. The resident tax payer may de
sire to re-invest his profits in a different overseas country. 
If he cannot get possession of his surplus income without 
paying a supplementary tax in his country of residence, he 
will have that amount less to invest in the other overseas 
country and, what is probably worse, he may refrain from 
drawing the income and re-investing it altogether. In that event, 
the country needing the capital is deprived of a possible source 
of supply,

(g) Objections Based on Presumed Reduction in State Revenues

The governments which defend the tax-credit system ag
ainst the system of exempting foreign income from home taxes, 
usually fall back on the last argument that the Treasury cannot 
afford the loss of revenue which would be caused by a change. 
When asked to quantify this potential loss of revenue they are 
in a difficulty. They can only answer that if the income 
had been exempted in past years, the tax actually levied on 
it would not have been levied. But this answer ignores the 
effect on that income of relieving it of tax in the country of 
residence ; it only measures the tax which was levied on the 
income which did come home. It does not consider the income 
which might have come home but did not come home because 
of the home tax. The missing flow of income includes not only 
profits which have been earned abroad in foreign subsidiary 
companies and kept there, but also potential income which 
was never earned because the yield after tax did not justify the 
venture.

A liberal fiscal policy in this regard will pay for itself 
in the increased flow of trade and of profits at home, which



will increase the yield of the taxes on domestic profits and on 
personal consumption. It is clear that the free movement of 
capital is as important as the free movement of goods 
in the liberation of international trade. It is necessary to 
give up discouraging investments abroad. It is necessary to 
suppress the checks and impediments to the movement of 
capital between countries. The removal of double taxation, 
by cancelling taxes levied on foreign income in the country 
of residence would be an essential step in this move to freedom. 
In fact all countries would benefit, even the country of resi
dence, if not at once then certainly in the future, by the rise 
in the volume of international trade which would certainly 
follow.

IV. A COMPARISON ON TECHNICAL GROUNDS

Technically, as a means of removing double taxation, 
the exemption procedure is superior to the tax credit procedure 
on the following grounds:

(a) Similar Taxes

The tax credit method can only credit income taxes against 
similar taxes. If the country where the income is earned ob
tains its revenue by other means than income or profits taxes, 
such as taxes on capital or on sales or services or even on 
an arbitrary figure which takes into account the size ot the 
capital of the payroll, or of the turnover, no relief against 
double taxation is possible beyond charging the tax against 
the income instead of against the tax.

The exemption method completely eliminates double 
taxation.

(b) Bases of Assessment

Differences in bases of assessment can render the tax 
credit method ineffective because relief is given to the extent 
of the lower of the two taxes, the home tax or the foreign tax.

If the assessment is high in the foreign country and low in 
the home country in a given year, and the converse arises in a 
following year, the relief for the two years falls short of the 
foreign tax for the two years.
(c) Plurality of Taxes

Where the foreign income has borne more than one tax, 
such as a tax on the profits of a company and a tax on the 
dividend paid, the foreign tax credit frequently gives relief 
only in respect of the tax deducted from or charged on the 
dividend. Likewise, if the income has borne a municipal or 
provincial tax as well as a central government tax, relief is 
given only in respect of the central government tax. The same 
situation arises if the income passes through more than one 
country and suffers a tax in each, because the foreign tax credit 
takes account only of the last tax.

If any one tax in respect of which relief is given is equal 
to or greater than the home tax, the effect on the tax credit 
method is the same as the exemption method but in any other 
case the tax credit method does not give as much relief as the 
exemption method.
(d) Administration :

It is alleged that there will be difficulties in defining the 
source of income precisely if the jurisdiction of a country is 
limited to income arising within its borders, which difficul
ties will not arise in the case of residents if they are taxed on 
their world income. This is true, but it should be recalled that 
those types of difficulties exist already in the case of non-residents. 
All that can be said is that the number of cases where a defini
tion is required will be greater under the exemption method than 
under the tax credit method.

In the other direction, all the detailed labour involved 
in discovering and examining the foreign tax assessment so 
as to calculate a foreign tax credit claim will have disappeared. 
Taking the two factors together there should be less admini
strative work
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(e) Avoidance of tax

It is also alleged that if exemption were granted for 
foreign income there would be an incentive to divert income 
from the more heavily taxed country of residence to a lighter 
taxed country of origin. Also the definitions of the situation 
of income might furnish a ready means to practise such diver
sion because of their vagueness.

This argument is not admitted to be a new factor. 
Diversion of profits is possible under any circumstances, and 
the trend is bound to be away from heavily taxed countries. 
It is in this connection that the treaties can provide a useful 
check on the statements made by the taxpayer in the country 
of residence, as to the amount and character of the income 
arising from operations abroad. For instance, a manufacturer 
selling to a subsidiary company abroad may undercharge 
his subsidiary, if the rate of tax is lower in the country where 
the subsidiary is situated. Per contra, he may overcharge it, 
if the rate of tax is higher. This can happen whether the 
country of residence adopts the exemption system or the tax 
credit system.

The profits which would have otherwise accrued to the 
seller, or to the buyer, as the case may be, are known as 
“diverted” profits. The standard bilateral treaties provide 
for exchange of information between the tax officers of the 
Contracting States to discover such diverted profits and to tax 
them as if the trade had been done with independent persons.

That machinery would be available, and would be used 
in cases where the exemption system was adopted, if it were 
accompanied by a treaty with the country of origin. Any 
exaggeration of the amount of the foreign income, in a state
ment by a taxpayer in the country of the residence for the 
purpose of claiming examption could be verified with the tax 
officers of the country of origin.

There is no insuperable difficulty in defining fairly 
concisely the source of different types of income. The double 
taxation treaties furnish workable criteria. Suggested model 
principles were outlined by the ICC in Brochure No. 146 in 
describing the requirements for legislation for unilateral relief.

V. THE FUNCTION OF BILATERAL TREATIES

If all countries agreed to limit their taxes to income 
arising w'ithin their jurisdiction and to exempt income arising 
to their residents from foreign sources, double taxation would 
disappear, except in cases where the definitions of sources 
adopted by different countries overlapped. Similarly, if the 
definition fell short, there would be gaps through which income 
would pass untaxed.

There would, therefore, be two useful purposes to be 
served by bilateral treaties, namely to bind a country to 
adhere to the model definitions of source on a basis of reci
procity, and secondly to provide for exchange of information 
in order to ensure that income which was by definition outside 
the country of origin was attributed to the country of residence 
so that nothing was omitted and nothing was duplicated.

VI. TAXATION OF THE NON-RESIDENT IN 
THE COUNTRY OF ORIGIN

If it is proposed to distinguish the income of a person who 
is resident in a country into two parts, namely income which 
arises within his own country, which should be fully taxed, 
and income which arises to him from foreign sources, which 
should be exempt in the country in which he resides, it is 
necessary to examine how this thought can be applied without 
offending other familiar tax principles.

To examine the situation of such a taxpayer as a whole 
it is necessary to consider first how the income should be 
taxed in the foreign country where it arises. The exemption 
system presupposes that there is no connection between the
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taxes levied in the country of origin and the taxes, if any, to 
be levied in the country of residence. The only stipulation is 
that the income is liable to be taxed in one or the other but 
not in both, and that it is allocable to one or the other in the 
definitions of source. If the country of origin desires for its 
own reasons to exempt the income allocable to it, that is no 
concern of the country of residence and no ground for a 
claim for tax by it.

The principle of territoriality pre-supposes that the country 
of origin should not attempt to tax the income which arises 
within its jurisdiction by reference to the existence or amount 
of any income which arises outside its jurisdiction, is that to 
say, it should not tax the income at a rate of tax which is 
dependent upon the declaration by the taxpayer of his world 
income. The reason for this is that it cannot control the 
accuracy of the declaration, either by its own resources or by 
asking for the aid of the taxing authority of the country of 
the country of residence. Since it cannot tax by reference to 
total income, the country of origin has the alternative of either 
taxing the income to a proportional tax without any gradua
tion for domestic circumstances, or of taxing the income to 
the progressive tax on the assumption that the income is the 
total income. There is nothing in this decision which can be 
helped by bilateral treaties or by a condition of reciprocity, 
because the stipulation is that the tax in the country of origin 
does not concern the government of the country of residence. 
The decision has to be left to the country of origin in the 
light of its own interests. It can be fairly certain that if its 
tax is onerous on non-residents, it will be shunned by them. 
If its tax is light on non-residents, they will be attracted, other 
things being equal, to provide capital, goods and services.

It is accepted international practice not to impose heav
ier taxes on citizens of other countries than are imposed on 
citizens of the country concerned. Often this principle is inc u- 
ded in general treaties of friendship or in a tax avoidance
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agreement. If in pursuance of this principle the country of origin 
gives the option to the non-resident to pay tax on the same 
terms as a resident of that country, then such an arrangement 
would be useful relief in derogation of the general principle, 
which would particularly benefit pensioners and persons with 
small incomes.

One practice is to be deprecated which is attempted from 
time to time in pursuit of the non-resident. It has been claimed 
that because income arises in the country of origin, that coun
try has the right to follow through and to tax that income on 
non-resident persons who may become successively entitled to 
that income. Claims have been made to tax shareholders in a 
non-resident company, in respect of dividends received by them 
from the non-resident company, by reason of the fact that 
the profits which provided the dividends were derived from 
the country of origin. Because the claim is unenforceable on 
the non-resident shareholder, pressure has been put on the 
company to pay the tax.

There is no merit of any kind in this claim. The coun
try of origin can only look at the taxpayer who is present in 
its jurisdiction—in this case the limited company—and levy 
tax on it in relation to its profits or income. At that point its 
right to tax is exhausted. There can be no additional claim 
on persons subsequently entitled to receive the income out
side the jurisdiction.

VIII. TAXATION IN THE COUNTRY OF RESIDENCE

The exemption system requires that the income from 
foreign sources should be exempt in the country of residence. 
If the country of residence has adopted a progressive tax which 
increases in severity as the total income arises, the exemption 
system conflicts with the principle of the progressive tax by 
no means sacred, and it can be that when other taxes are 
taken into account, such as taxes on wealth, on successions, on 
gifts and on consumption, which are present in the integrated
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fiscal structure of the country, a progressive tax is itself un
289

justified. But apart from that thought, the pure principle of 
progression has largely been abandoned when the progressive

investments overseas so far as is consistent with their general 
fiscal structure.

tax payable in the country of residence is agreed to be abated 
by the tax which has been paid on the income in the country 
of origin.

There is, however, a problem to be considered in calcu
lating the amount of the progressive tax on the income which 
is derived from home sources. Assuming that the foreign in
come is exempt from the tax in the country of residence, it is 
still part of the total income of the resident taxpayer. It can 
be regarded as the first part of the total income, in which 
case any income from home sources is regarded as the higher 
part of the total income for the purpose of taxing the income 
from home sources. In the second place, the foreign income 
can be regarded as being spread equally with the home in
come in each ascending step in the total income ; in that 
case, the home income would be taxed at the average rate of 
tax which would be proper to the total income (but no tax 
would be levied on the foreign income).

In the third place, the foreign income can be regarded 
as the last part of the total income ; in that case the income 
from home sources would be taxed at the rates applicable to

In the case of a company the progressive rate does not 
normally apply and the calculated rate would not be needed.

The situation of a shareholder receiving a dividend from 
a company, part of whose income has borne foreign tax and 
part has borne the home tax, depends upon the general 
system of taxation of corporate bodies in the respective countries. 
Some countries tax dividends in the hands of the shareholders 
or by deductions at source without regard to the tax paid 
by the company on its profits. In such cases the treatment of 
foreign income in the hands of company raises no new future. 
Other countries modify or exempt the tax payable by the share
holders by reference to the tax paid by the company on its 
profits-

In such cases, the modification or exemption of the tax 
payable by the shareholders can be continued, because the 
assumption remains the same, namely that the company has 
paid all the tax which requires to be paid on its profits, 
whether its foreign income is exempted or is the subject of a 
foreign tax credit.

VIII. CONCLUSIONS

the lower part ot the total income. To do this would in fact be 
to ignore completely the foreign income for the purpose of 
levying tax on the income from home sources.

It may seem on a comparison of the three choices that 
the middle course is a fair compromise, namely to regard the 
home income as being taxable at the average rate of tax which 
is appropriate to the total income including the foreign income.
The Commission, however, expresses no preference for this 
course over the third course, but it would deprecate the first 
course as being discriminatory. The choice should be with the 
respective governments of the countries of residence and 
their choice should be guided by the motive of encouraging

The sum up, the Commission wishes to emphasize the 
following considerations in its report, namely :

(a) The claim of the country of residence to tax income 
derived from the country of origin rests largely on historical 
grounds which are out of keeping with existing conditions ; at 
the most the country of residence is only entitled to a propor
tionate share of the total tax on the income which is commen
surate with the contribution it makes to the production of the 
income. This, in the nature of things, must be small in rela
tion to the contribution made by the country of origin.

(b) From the economic point of view, the claim of the 
country of residence to tax income of foreign origin is pre
judicial to the interests of the country of origin, inasmuch as



it checks the development of countries which are in need of 
capital, by discouraging new capital from being invested there 
and by taking away the portion or profits which might be avail
able for re-investment.

The claim to tax income of foreign origin is a form of 
protection to the home capital market of the country of resi
dence which is contrary to the best interests of that country, 
because it is a bar to free choice of money available for inter
national investment to flow' to the places where it is most 
needed or w'here it can be most usefully employed ; such 
taxation is in fact an obstacle to greater productivity and the 
freeing of trade.

(c) From the technical point of view', the system of tax- 
ng foreign income and giving a credit for foreign taxes on it 

often fails to give adequate relief from double taxation ow'ing 
to differences in the type of taxes levied in the country of resi
dence and in the country of origin, in the bases assessment to 
income taxes, and owing to the existence of subordinate taxing 
authorities in addition to the central government.

In any case, the taxation of foreign income, even with 
deduction by the country of residence of taxes paid on it abroad, 
nullifies the advantages for private capital of moderate rates of 
tax in the country of origin.

For these reasons, the Commission concludes :

L. The country of origin, that is, the country from which 
the income is derived, has the sole right to tax the income. The 
problem of double taxation arises from the claim of the country 
of residence to tax income of foreign origin. The only sure 
method of avoiding double taxation is for the country of 
residence to exempt foreign income from any proportional or 
progressive tax.

2. In order to achieve this, internationally acceptable 
rules can be made to define the allocation of income to the

country where it is deemed to arise for the purpose of taxation. 
Bilateral treaties, open to adherence by others, can be made 
to adopt such rules on a reciprocal basis and to exchange 
information so as to secure that income as allocable to one 
country only. Alternatively any country may apply such stand
ard rules unilaterally or in relation io income derived from 
another country which has also adopted them.

The rates of tax charged by the country of origin should 
not favour its own residents and discriminate against non-resi
dents. In fixing the amount of the tax payable by a non
resident taxpayer, the country of origin should not take into 
account any income arising outside its jurisdiction, nor should 
its claim to tax be pressed any further than the first non
resident person w'ho is entitled to the income, whether the tax 
is collected at source or by direct assessment.

Finally, the Commission recalls that even if all the 
double taxation were eliminated by the method outlined above, 
since it is the country of origin w'hich alone decides the rate 
of tax to be charged on the income arising within its jurisdic
tion, it will ultimately depend on the taxing authorities of 
of that country to attract or repel capital from abroad.
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