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I. INTRODUCTORY
Establishment and functions of the Committee

The Asian Legal Consultative Committee, as it was orig 
inally called, was constituted in November 1956 by the Govern
ments of Burma, Ceylon, India, Indonesia, Iraq, Japan and 
Syria to serve as an advisory body of legal experts and to 
facilitate and foster exchange of views and information on legal 
matters of common concern among the member governments 
In response to a suggestion made by the then Prime Minister of 
India, the late Jawaharlal Nehru, which was accepted by all the 
then participating governments, the Committee’s name was 
changed to that of Asian-African Legal Consultative Committee 
as from the year 1958. so as to include participation of countries 
in the African continent. The present membership of the Com 
mittee is as follows

Full members :- Arab Republic of Egypt, Bangladesh, 
Democratic People’s Republic of Korea, The Gambia, Ghana 
India, Indonesia, Iran, Iraq, Japan, Jordan, Kenya, Kuwait, 
Malaysia, Nepal, Nigeria, Pakistan, Philippines, Republic of 
Korea, Sierra Leone, Singapore, Sri Lanka, Syrian Arab Repub
lic, Tanzania, and Thailand.

Associate members :-

The Committee is governed in all matters by its Statutes 
and Statutory Rules. Its functions as set out in Article 3 of its 
Statutes are

To examine questions that are under consideration by 
the International Law Commission and to arrange for 
the views of the Committee to be placed before the 
said Commission; to examine the reports of the Com
mission and to make recommendations thereon to the 
governments of the participating countries;



2
3

(b) To consider legal problems that may be referred to 
the Committee by any of the participating countries 
and to make such recommendations to governments 
as may be thought fit:

(c) To exchange views and information on legal matters 
of common concern and to make recommendations 
thereon, if deemed necessary; and

(d) To communicate with the consent of the governments 
of the participating countries the points of view of the 
Committee on international legal problems referred to 
it, to the United Nations, other institutions and 
international organisations.”

The Committee normally meets once annually by rotation 
in the countries participating in the Committee. Its first session 
was held in New Delhi (1957), second in Cairo (1958), third in 
Colombo (1960), fourth in Tokyo (1961), fifth in Rangoon 
(1962), sixth in Cairo (1964), seventh in Baghdad (1965), eighth 
in Bangkok (1966), ninth in New Delhi (1967), tenth in Karachi 
(1969), eleventh in Accra (1970), twelfth in Colombo (1971), 
thirteenth in Lagos (1972), and the fourteenth in New Delhi 
from 10th to 18th January, 1973.

Office-bearers of the Committee and its Secretariat

During the fourteenth session held in New Delhi, the Com
mittee elected Dr. Nagendra Singh, the then Chief Election Com
missioner of India (now a Judge of the International Court of 
Justice) and Hon’ble L.A.M. Brewah, Attorney-General and 
Minister for Justice of Sierra Leone respectively as the Presi
dent and Vice-President of the Committee for the vear 1973-74.

The Committee maintains its permanent Secretariat in New 
Delhi (India) for day-to-day work and for implementation of 
the decisions taken by the Committee at its sessions. The Com
mittee functions in all matters through its Secretary-General who 
acts in consultation with the Liaison Officers appointed by each 
of the participating countries.

Co-operation with other organisations

The Committee maintains close relations with and receives 
published documentation from the United Nations, some of its 
organs such as the International Law Commission, the Interna
tional Court of Justice, the U.N. High Commission for Refugees, 
the U.N. Conference on Trade and Development (UNCTAD), 
the U.N- Commission on International Trade Law(UNClTRAL) 
and the Food and Agricultural Organisation (FAO); the Organi
sation of African Unity (OAU), the League of Arab Stales, the 
International Institute for the Unification of Private Law 
(UNIDROIT), the Hague Conference on Private International 
Law, and ihe Commonwealth Secretariat. The Committee has 
been co-operating with the United Nations in its Programme of 
Assistance in the Teaching, Study, Dissemination and Wider 
Appreciation of International Law and as part of that prog
ramme it has sponsored a training scheme which may be availed 
of by officials of Asian and African governments.

The Committee is empowered under its Statutory Rules to 
admit at its sessions Observers from international and regional 
inter-governmental organisations. The International Law Com 
mission is usually represented at the Committee's sessions by its 
President or one of the members of the Commission. The U.N 
Secretary-General has also been represented at various sessions 
of the Committee.

The Committee sends Observers to the sessions of the 
International Law Commission in response to a standing invita 
tion extended to it by the Commission. The United Nations 
also invites the Committee to be represented at all the conferen 
ces convoked by n for consideration of legal matters. The Com 
mittee was represented at the U.N. Conferences of Plenipoten 
Paries on Diplomatic Relations and the Law of Treaties. The 

onimittee has been invited to be represented in the sessions of 
t e Third Law of the Sea Conference. The Committee is also
UNCd t0 bC represented at the meetings of the UNCTAD 

TRAL and various inter-governmental organisations con 
ce™ed in the field of law



Immunities and privileges

The Committee, the representatives of the member States 
participating in its sessions, the Secretary-General of the Com
mittee and the members of the Secretariat are accorded certain 
immunities and privileges in accordance with the provisions of 
of the Committee’s Articles on Immunities and Privileges.

Membership and procedure

The membership of this Committee which falls into two 
categories, namely, Full Members and Associate Members, is 
open to Asian and African governments who accept the Statutes 
and Statutory Rules of the Committee. The procedure for 
membership as indicated in the Statutory Rules is for a govern
ment to address a note to the Secretary-General of the Commit
tee, stating its acceptance of the Statutes and Statutory Rules.

Financial obligations

Each member government contributes towards the expen
ses of the Secretariat, whilst a part of the expenses for holding 
of the sessions are borne by the country in which the session is 
held. The contributions towards the expenses of the Secretariat 
of each member country at present vary between £ 900 (Sterling) 
and £ 1500 (Sterling) per annum depending upon the size and 
national income of the country. Associate members, however, 
pay a fixed fee of approximately £ 450 (Sterling) per annum.

Resume of work done by the Committee

During the past seventeen years of its existence the Com
mittee has had to concern itself with all the three types of 
activities envisaged in clauses (a), (b) and (c) of Article 3 of its 
Statutes, namely examinations of questions that are under 
consideration by the U. N. International Law Commission; 
consideration of legal problems referred by member govern
ments; and consideration of legal matters of common concern.

The topics on which the Committee has been able to make 
its final reports (recommendations) so far include “Diplomatic

Immunities and Privileges”, “State Immunity in respect of 
Commercial Transactions”, “Extradition of Fugitive Offenders”, 
“Status of Aliens”, “Dual or Multiple Nationality", “Legality 
of Nuclear Tests”. “Arbitral Procedure”, “Recognition and 
Enforcement of Judgements in Matrimonial Matters”, “Reci
procal Enforcement of Foreign Judgements, Service of Process 
and Recording of Evidence both in Civil and Criminal Cases , 
‘‘Free Legal Aid”, “Relief against Double Taxation”, “the 1966 
Judgement of the International Court of Justice in South-West 
\frica Cases" and the “Law of Treaties”.

The Committee had also finalised its recommendations on 
the subject of “Rights of Refugees” at its eighth session held in 
Bangkok (1966), but at the request of one of its member govern
ments it has decided to reconsider its recommendations in the 
light of new developments in the field of international refugee 
law. The subject was accordingly given further consideration 
by the Committee at its tenth and eleventh sessions.

The subjects on which the Committee has made consi
derable progress are the “Law of International Rivers”, 
“International Sale of Goods and related topics , and 
the “Law of Sea with particular reference to the peaceful 
uses of the sca-bed and the ocean floor lying beyond the limits 
of national jurisdiction.” The Committee at its eleventh session 
had decided to include the Law of the Sea and the Sea-Bed as a 
priority item on the agenda of its twelfth session having regard 
to the recent developments in the field and the proposal lor 
convening of a U. N. Conference of Plenipotentiaries to consider 
various aspects of this subject. In view of the paramount 
importance of the problems concerning the Law of the Sea to 
the countries of the Asian-African region, it was also decided to 
invite all such countries to participate in the discussions on the 
subject at the twelfth session. Thereafter, the subject was further 
considered on a priority basis at the thirteenth and fourteenth 
sessions of the Committee respectively held in Lagos (1972) and 
New Delhi (1973) and almost all the countries of the Asian- 
African region were invited to join in the deliberations on the 
subject at those sessions. The main object underlying this 
Committee's taking up the Law of the Sea has been to preside



a forum for mutual consultation and discussions among the 
Asian and African governments and to assist them in making 
concerted and systematic preparations for the then proposed 
Third Law of the Sea Conference.

The Committee at its fourteenth session also took up the 
question of Organisation of Legal Advisory Services in Foreign 
Offices for an exchange of views and information between the 
participating countries. The idea underlying this exchange of 
views has been to enable the member countries to acquaint 
themselves with the systems of legal advising on international 
leaal affairs in each other’s countries.

Some of the other topics which are pending consideration 
of the Committee include ‘Diplomatic Protection and State 
Responsibility’. ‘State Succession’, ‘International Commercial 
Arbitration', ‘International Legislation on Shipping' and ‘Pro
tection and Inviolability of Diplomatic Agents and other 
persons entitled to special protection under International Law’. 
The last mentioned topic had been placed on the agenda of the 
fourteenth session, but at the suggestion of some of the Delega
tions this matter has been deferred for consideration at some 
future session of the Committee.

Publications of the Committee

The full reports, including the verbatim record of discus
sions together with the recommendations of the Committee are 
made available only to the governments of the member States of 
the Committee. The Committee, however, brings out regularly 
shorter reports on its sessions for general circulation and sale. 
So far it has published reports on its first to thirteenth sessions. 
The Committee has also brought out five special reports on the 
following topics :

1. The Legality of Nuclear Tests

2. Reciprocal Recognition and Enforcement of Foreign 
Judgments.

3. The Riehts of Refusees.

Relief against Double Taxation and Fiscal Evasion. 

5 The South I Vest Africa Cases.

Committee publishedThe Secretariat of the Committee puoiisneo m 1972 its 
Elation of the Constitutions of African States with the c 

forint of Oceana Publications Inc.. New York. Earlier it had 
bought out its compilation of the Constitutions oj Asian States 

the year 1968. The proposed publications of the Committee
include the following : —

Digest of important decisions of the municipal courts 
of Asian and African countries on international legal 
questions.

Digest of Treaties and Conventions registered with 
the U. N. Secretariat to which an Asian or African 
State is a party.

(3) Foreign Investment Laws and Regulations of Asian 
and African Countries.

Laws and Regulations relating to Control of Import 
and Export Trade in Asian and African countries.

Laws and Regulations relating to Control of Industry 
in Asian and African countries.
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President of the 
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First Secretary,
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State Counsel,
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(Leader of Delegation) President of the Court of Appeal.
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Mr. G. S. Raj u 
Assistant Legal Adviser 
Legal & Treaties Division, 
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Adviser
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Member
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Alternate Member

Adviser

JAPAN

Member
(Leader of Delegation) 

Alternate Member

Adviser

Mr. Slamet 
First Secretary,
Embassy of Indonesia,
New Delhi.

Mr. Witjaksono 
Department of Foreign Affairs.
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Ambassador,
Ministry of Foreign Affairs.

Mr. M. A. Kardan 
Embassy of Iran in India.

H. E. Dr. Abdullah Salloum 
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Ambassador of Iraq in India.

Mr. Saib Bafi 
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Embassy of Iraq in India.

Mr. Sabah Al-Rawi 
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Tohoku University.
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Head of Legal Affairs Division, 
Ministry of Foreign Affairs.
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First Secretary,
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Ministry of Foreign Affairs,
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(Leader cf Delegation) Embassy of Jordan in India

KENYA

Member Mr. c- M- Mwashumbe
(Leader of Delegation) Counsellor,

Kenya High Commission, 
New Delhi.

KUWAIT

Member Mr. Khaled H. Al-Khamees
(Leader of Delegation) Embassy of Kuwait in India.

MALAYSIA

Member Hon’ble Tan Sri Abdul Kadir
(Leader of Delegation) binYusof

Attorney-General &
Minister of Legal Affairs.

Alternate Member

Adviser

Mr. L. C. Vohrah 
Senior Federal Counsel.

Mr. Ng Bak Hai
High Commission for Malaysia,
New Delhi.
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Mr. A. A. Adediran 
Solicitor-General.

Mr. J. D. Ogundere 
Deputy Solicitor-General.

Mr. K. B. Olukolu 
State Counsel.

Alternate Member

Adviser

PAKISTAN
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Member 
(Leader of Delegation)

Member
(Alternate Leader)
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Secretary,
Ministry of Law and Justice.

Mr. Narendra V. Shah 
Counsellor, Royal Nepalese 
Embassy in India.
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Under Secretary,
Ministry of Law and Justice.

Not Rpresented

Hon’ble Estelito Mendoza 
Solicitor-General of the 
Philippines.

H. E. Mr. Romeo S. Busuego 
Ambassador of the Philippines 
to India.

Mr. Romeo O. Fernandez 
First Secretary,
Embassy of the Philippines 
in India
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sierra leone

Member Hon’ble Mr. L. A. M. Brewah
(Leader of Delegation) Attorney-General and 

Minister for Justice.

Mr. Ahmed M. Kamala 
State Counsel.

Mr. Kai T. Kekura 
State Counsel.

Alternate Member

Adviser
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Adviser
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Counsellor,
Embassy of Thailand in India.

B- DELEGATIONS of associate member states

Mauritius

Associate Member Mr. Louis Venchard. Q.C 
Solicitor-General.
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Ambassador of Netherlands in India.
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Embassy of Netherlands in India.
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Second Secretary,
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H. E. Dr. Rene Hooper-Lopez 
Ambassador of Peru in India.

M. Hector Cabada Barrios 
Embassy of Peru in India.

Mr. J. G. Agullo 
Counsellor,
Embassy of Spain in India.

Mr. Barnard Oxman 
Assistant Legal Adviser, 
Department of State.

Mr. Richard McCormack 
Embassy of U.S.A. in India.

Mr. V. A. Romanov 
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Mr. Volkov
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F. REPRESENTATIVES OF NON-GOVERNMENTAL 
ORGANISATION

LAW OF THE Mr Francis T. Christy Jr 
SEA INSTITUTE Director. ' ‘

Law of the Sea Institute,
R hndp Tclîlnrl

ni. AGENDA OF THE FOURTEENTH 
SESSION

I. Organisational Matters :

]. Adoption of the Agenda.

Election of the President and Vice-President.

Admission of Observers to the Session.

Consideration of the Secretary-General’s Report on 
Policy and Administrative Matters and the Com
mittee’s Programme of Work.

Dates and place for the Fifteenth Session of the Com
mittee.

Matters arising out of the work of the International Law 
Commission under Article 3 (a) of the Statutes

Question of protection and inviolability of Diplomatic 
Agents and other persons entitled to Special Protection 
under International Law.

HI. Matters referred to the Committee by the Governments 
of the Participating Countries under Article 3 (b) of the 
Statutes ••

L Law of the Sea including Questions relating to Sea 
Bed and Ocean Floor {Referred by the Government 
of Indonesia).

2- Law of International Rivers {Referred by the Govern
ments of Iraq and Pakistan).



IV. Matters taken up by the Committee under Article 3 (c) of 
the Statutes :

Organisation of Legal Advisory Services in Foreign 
Offices (Taken tip by the Committee at the suggestion 
of the Government of India).

International Sale of Goods (Taken up by the Com
mittee at the suggestion of the Governments of Ghana
and India)

THE LAW OF THE SEA



The subject “The Law of the Sea including questions relat
ing to Sea-Bed and Ocean Floor” was referred to this Committee 
for consideration by the Government of Indonesia under Article 
3 (b) of the Committee’s Statutes. Having regard to the 
developments in the field and the Third Law of the Sea Con
ference which was then being mooted (to consider various aspects 
of the Law of the Sea), the Committee at its eleventh session 
decided to include the subject as a priority item on the agenda 
of its twelfth session.

In order to appreciate the background of the Committee’s 
study of the subject, it may be recalled that the International 
Law Commission of the United Nations, soon after its establish
ment, took up the Law of the Sea as a priority topic for codifi
cation. The Commission after considering the subject at a 
number of its sessions drew up its conclusions in a set of draft 
articles which formed the basis of discussion at the First Law of 
the Sea Conference convoked by the United Nations iu 1958. 
That Conference succeeded in adopting four conventions on the 
subject, namely (i) the Convention on the Territorial Sea and 
the Contiguous Zone, (ii) the Convention on the High Seas, 
(iii) the Convention on Fishing and Conservation of Living 
Resources of the High Seas, and (iv) the Convention on the 
Continental Shelf. The question of the breadth of the territo- 
r|al sea, however, remained unresolved due to wide divergence 
of views and another Conference of Plenipotentiaries convened 
In I960 to consider the problem also failed to resolve the 
9'iestion as no proposal received the requisite two-thirds 
frtajority. Some of the other questions left unresolved by these 
lno conferences were those relating to the regime of interna- 

U)na* straits and the special rights of coastal Slates, if any, on 
'hery resources of the sea.

Within a few years of the two U.N. Conferences on the 
v of thi' ji became apparent that the international



community would have to seriously tackle the problem of the 
breadth of the territorial sea as a number of States began taking 
unilateral action in this matter following upon the failure of the 
1958 and I960 UN Conferences to resolve this question. The 
technological advances made in the field of exploitation of the 
sea-bed also made it necessary to define with sufficient precision 
the extent of the national jurisdiction of coastal States in the 
sea-bed and to think in terms of exploration and exploitation of 
the natural resources of the sea and the sea-bed beyond the 
limits of the national jurisdiction for the common good of man
kind. Moreover, the emergence of new nations in Africa during 
the 1960s brought home the necessity for re-examination of 
some of the issues and it became obvious that any new order of 
the Law of the Sea must adequately reflect their views.

Recognising the need for orderly development of the sea
bed and the ocean floor, the General Assembly by its resolution 
2467 A (XXIII), adopted on the 21 December 1968, established 
a Special Committee on the Peaceful Uses of the Sea-Bed and 
the Ocean Floor beyond the Limits of National Jurisdiction. 
During 1968-69, the Soviet Union and the United States of 
America consulted with a number of States regarding the 
possibility of holding of another international conference on 
the Law of the Sea to settle the outstanding issues on the 
subject, and the General Assembly by its resolution 2574 A 
(XXIV). adopted at its 1833rd plenary meeting, requested the 
U N Secretary-General to ascertain the views of member States 
regarding the desirability of convening a Conference on the Law 
of the Sea at an early date to review the regime of the high seas, 
the continental shelf, the territorial sea and the contiguous zone, 
fishing and conservation of the living resources of the high seas, 
particularly in order to arrive at a clear, precise and interna
tionally accepted definition of the sea-bed and the ocean floor 
which lay beyond the limits of national jurisdiction. The over
whelming support that this resolution received made it evident 
that the holding of a conference to settle the outstanding issues 
on the Law of the Sea was almost a matter of certainty and that 
the Asian and African States would have an important role to 
play in the formulation of the law on the subject and in the 
establishment of a new order of the sea.

[t was at this stage that the Government ol Indonesia pio- 
,ed to the Committee that it should take up this subject a 

P° v early date in order to assist the member States of the 
^nfittee l0 prepare for the proposed UN Conference and also 

Enable them to have an exchange of views on important 
l° prior to the holding of the Conference. Indonesia s propo
sal was placed before the Committee at its eleventh session held 
■n Accra in January 1970 and the Committee resolved that,
! in<r regard to the paramount importance ol the subject to 
Jhe Asian-African States, it should take up the matter at its next 
regular session and that preparatory work should be proceede 
forthwith The Committee also decided that its activities with 
regard to the assistance to be given in preparation for the pro- 
nosed U N Conference on the Law of the Sea as also affording 
^facilities for exchange of views should not be confined o 
member States of the Committee alone but should be offeied to 
all Asian and African States following up the previous practice 
which it had adopted in connection with the preparation for the 
Law of Treaties Conference with such signal success.

The Secretariat of the Committee, in pursuance of the 
aforesaid decision, sent a communication to practically all ie 
Asian and African Governments inviting them to participate in 
the discussions on the Law of the Sea which were to be held at 
the Colombo session of the Committee in January 1971. Along- 
with the invitation a list of topics for discussion and a question
naire was sent out to these governments inviting their views wi 
regard to the topics which the proposed UN Conlerence shou 
consider as also their comments on substantive issues raise in 
the questionnaire. In response to this invitation, twenty i 
States including eighteen of the Membeis ot tie ommi ee 
participated in die Colombo session. In addition, Delegations 
representing the United States of America and five Latin Amer 
ican Governments attended the session in order to exp am t ieir 
viewpoints on various issues before the Colombo meeting ot the 
Committee.

At the Colombo session the principal topics which were 
taken up for consideration were as follows .-



(2) Rights of coastal states in respect of fisheries in areas 
beyond the territorial sea:

(3) Exploration and exploitation of the sea-bed including 
the question of national jurisdiction over the sea-bed, 
the concept of “trusteeship” over the continental 
margin, the type of regime to govern the sea-bed and 
ocean floor beyond the limits of national jurisdiction 
and the types of international machinery:

(4) Islands and the archipelago concept:
(5) International straits; and
(6) Preservation of marine environment.

Following the discussions in the plenary the Committee 
appointed a Sub-Committee consisting of all the participating 
member States of the Committee and a Working Group was 
established composed of the representatives of India, Indonesia. 
Japan. Kenya. Malaysia and Sri Lanka* for detailed study and 
preparation on the subject. It also appointed as its rapporteur 
Mr. Christopher W. Pinto of Sri Lanka. The proceedings of 
the Colombo session on the Law of the Sea and the working paper 
prepared by the rapporteur containing a list of various issues, a 
summary of the views expressed in the Committee on those 
issues and a questionnaire w'ere made available to practically all 
the governments in the Asian-African region.

In the meantime replies were received by^the United Nations 
from its member States to the UN Secretary-General’s communi
cation pursuant to resolution 2574 (XXIV) giving their views re
garding the proposed Conference on the Law' of the Sea and the 
subjects to be taken up at that Conference and a decision was 
taken to convoke the Conference to meet in 1973. The UN 
Sea-Bed Committee, established in December 1968, completed 
its formulation of the principles on the sea-bed and its resources 
which was adopted by the General Assembly in December 1970. 
The terms of reference of that Committee as well as its member
ship w'ere enlarged to make it virtually a preparatory body for
*The Working Group was enlarged by the inclusion of Egypt at the Lagos

■ , r of the Sea Conference. The enlarged Sea-Bed 
lhe Thlr m t during March 1971 and divided itself into three
Comnnttee n.etdu^ g |on it suCCeeded in resolving

Sllbiousmpîocedural issues and a beginning wasm 
Van of substantive questions.

adefor consider

ation
wil|, lhe decision Bien ni lhe Colombo 

ln ““^mmit^e ,|,e Working Group me. in New Delhi
session of lhe ■ c..n:.idcr lhe working paper
,0W“rl,Sj h, d, rapporteur and .he specia, working papers pre-
V'Zt Z ô her numbers of lhe Working Group on the qu - 
pared by the otl , international straits and .nier
ions of bsher.es, arch ’ sea_bed area. The report
national machinery P J ^ consjdered by the Sub-
of the■ Sea which me. in Geneva daring
£TT97Tj1.tr beLecommence,nen, oflhc sommer sess.on 

Of the UN Sea-Bed Committee.

The Sub-Committee recommended collection or .u.mc. 
material by .he Secretariat in prepam.ion lb,^ ^^

recommendations :
Documentation prepared for the Commit».I ot, .he
subject of the Law of the Sea should be e,related to(i)
Asian and African States that were1not yet members 
ofthe Committee in order to assist them 
for Conference on the Law of the Sea a •
materials should he made available m French as well as

in English;
in Asia and Africa be invited(ii) Non-member countries observers followingto attend the Lagos Session as -on

precedents established in regard 10 the Karachi _ 
(which had considered questions coming before 
Conference on the Law oi Treaties) and the 1 

Session.

The Sub-Committee also requested the C<am™ltee 
Secretary-General to address the UN Sea-Bed Committee and the
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Afro-Asian Group of the Sea-Bed Committee on suitable dates 
to be arranged in consultation with their respective chairman 
with a view to acquainting non-member States of the aims and 
purposes of the Committee and the work that was being done by 
it on the Law of the Sea. In accordance with the said request 
the Secretary-General addressed the UN Sea-Bed Committee at 
its plenary meeting on the 19th July, 1971. A special meeting 
of the Afro-Asian Group was convened under the Chairmanship 
of Mr. Justice Seaton of Tanzania which was addressed by the 
Secretary-General of the Committee.

The UN Sea-Bed Committee and its three Sub-Committees 
met in Geneva from the 19th July to 26th August, 1971. The 
first Sub-Committee dealt with the question of international sea
bed area and the establishment of appropriate machinery. Sev
eral drafts were placed before the Sub-Committee for its considera
tion by various delegations. The second Sub-Committee gave 
consideration to a number of suggetisons about the topics that 
should be taken up at the forthcoming Conference on the Law of 
the Sea.

At the thirteenth session of the Committee held in Lagos in 
January 1972, the Law of the Sea wras taken up as the priority 
item and the subject w as considered in detail in its various aspects 
on the basis of working papers prepared by the members of the 
Working Group and a special working paper on Land-locked 
States prepared by the Ambassador Tabibi of Afghanistan. The 
session was attended by delegations from seventeen member 
States of the Committee and observer delegations representing 
twenty-seven non-Member States, and eight international organi
sations including the United Nations. The main topics which 
were taken up for discussion during the Lagos session, both in the 
plenary and in the Sub-Committee were (1) International Regime 
for the Sea-Bed; (2) Fisheries; (3) Exclusive Economic Zone; (4) 
Territorial Sea and Straits; (5) Regional Arrangements; (6) Archi
pelagos and (7) Position of Land-locked States. Although the dis
cussions on these topics w'ent into considerable depths and there 
was full and free exchange of views, lack of time prevented the 
Delegates from concretising their views more precisely
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The Sub-Committee on the Law of the Sea met in Geneva 
during July *972 ort^er t0 giye further consideration to the 
topics which were discussed in Lagos and to formulate certain 
tentative proposals for consideration of the Committee at its 
fourteenth session. At this meeting concrete proposals were put 
forward by the representatives of Indonesia and the Philippines on 
. frrfiipelagic States', by the representative of Japan on 
■Fisheries' and these formed the basis for discussions in the Sub
Committee. The report of the Sub-Committee as prepared by 
the rapporteur and the members of the Working Group succinct
ly sets out an accurate summary of the discussions.

The expanded Sea-Bed Committee of the United Nations 
held two series of sittings during the spring and sunnner of 1972 
during which considerable progress was made in the preparatory 
work for the Third Law of the Sea Conference; Sub-Committee 
II was able to prepare and finalise a list of subjects for consider
ation at the Conference and thus set at rest all controversies and 
debates on this delicate issue. A Working Group established by 
Sub-Committee I for the purpose of examining the various pro- 
Dosals on International Sea-Bed Regime under the Chairmanship 
of Mr. Christopher W. Pinto also made significant progress and 
succeeded in producing some tentative solutions. The other 
Sub-Committees also maintained steady progress on their sub
jects.

At the fourteenth session of the Committee held in New' 
Delhi in January 1973. which was attended by the Delegations 
from 19 of the Member States of the Committee and Observer 
Delegations representing 30 non-Member States and four inter
national organisations, the Law of the Sea and Sea-Bed was 
again taken up as a priority item. At the beginning of the 
session, the Working Group on the Law of the Sea met on the 

m1 J‘inuaiy. 1973, to consider the method of work to be 
owed at this session. The Working Group, having regard to 

Cq a^en<Ja of the forthcoming meetings of the UN Sea-Bed 
^ûrmttee and the time available at the disposal of the Commi- 
^ at the present session, inter alia, recommended that deli- 

rations on the subject at the present session, both in the plenary



and the Sub-Committee, should be confined to the following 
topics :

(i) Fisheries. Exclusive Economic Zone;

(ii) Rights and Interests of Land-locked States;

(iii) International Machinery for the Sea-Bed; and

(iv) Marine pollution.

The Working Group also recommended that in view of 
the resignation of Mr. C.W. Pinto (Sri Lanka), Dr. S.P. Jagota 
(India) should take over as the rapporteur of the Sub-Committee 
on the Law of the Sea. The recommendations of the Working 
Group were accepted by the Committee, and accordingly the 
Committee had discussions on the aforesaid topics in four ple
nary meetings. In these plenary meetings eleven Delegations 
and nine Observers made statements. In one of the plenary 
meetings, the Delegation of India introduced a set of Draft Arti
cles on Exclusive Fisheries Zone. At the end of the discussion in 
the plenary, the matter was referred to the Sub-Committee for 
detailed consideration. The Sub-Committee held four meetings 
and thereafter the rapporteur drew up a report on the work 
done by the Sub-Committee which was placed before the main 
Committee. In the wake of discussions on the rapporteur’s 
report, it was decided that the Draft Articles presented by the 
Delegation of India together with the text of questions posed by 
the Delegation of Japan, which formed annexture I and II respec
tively of the rapporteur's report, should be submitted to the 
member governments with the request that the governments give 
their concrete comments and suggestions on the Draft Articles 
to the Secretary-General of the Committee within one month 
from the close of the session. It was furthur decided that the 
Sub-Committee should meet in Geneva for a period of three 
days immediately prior to the summer session of the Sea-Bed 
Committee, to which Ambassaddor Tabibi might be invited as a 
special invitee. The Committee also took the decision that the 
study group on Land-locked States, establised by the Committee 
should meet at the earliest. The study group, accordingly, met 
in New Delhi from 22nd to 26th of March, 1973

Chairman

REPORT OF THE AALCC SUB
COMMITTEE ON THE LAW OF THE 
SEA INTER-SESSIONAL MEETING 
HELD IN GENEVA FROM 12TH TO 
15TH JULY, 1972

Hon’ble Dr. T. O. Elias (Nigeria)
H. E. Dr. Mustafa Kamil Yaseen 
(Iraq)

Secretary-General

Rapporteur

Mr. B. Sen

Mr. C. W. Pinto (Sri Lanka)

1 Organization of Work

The Sub-Committee on the Law of the Sea held an inter- 
sessional meeting at the Palais des Nations, Geneva, on 12, 13, 
14 and 15 July, 1972, in pursuance of a decision taken by the 
Liaison Officers of the Member Governments and approved by 
the President of the Committee.

The Sub-Committee first discussed the scope and method 
of its work. The Secretary-General indicated that the meeting 
had a twofold purpose, namely to have an exchange of views 
on matters which were likely to come up before the summer 
session of the U. N. Sea-Bed Committee and to help in 
crystallising the essential points on the major issue indicated in 
the Agenda Paper so as to facilitate the preparation in due 
course of draft texts on the Law of the Sea by the Committee's 
Secretariat and the Working Group on the Law of the Sea for 
consideration at the next regular session of the Committee. The 
( hairman observed that it would be very useful if the Committee 
v‘ere to prepare draft formulations on the major issues in pre
paration for the Conference on the Law of the Sea for assistance 
M the Member Governments and other Asian and African States.

disc
The Sub-Committee decided that it would be useful to

Ufis the various amendments suggested by certain govern
ments to the List of Issues introduced by 56 countries at the
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spring session of the U. N. Sea-Bed Committee (Doc. No. 
A/AC. 138/66). It would not be the purpose of the discussion 
to take decisions on any matter relating to the List but merely to 
clarify certain areas and facilitate further discussion.

The Sub-Committee felt that if satisfactory solutions 
could be arrived at on the major issues listed in the Agenda 
Paper a great deal of progress would have been made and it was 
decided to concentrate on those issues both for the purpose of 
discussions in the Sub-Committee and for preparation of 
draft texts.

The Sub-Committee heard statements from the Delegate 
of Kenya about the work done in the Seminar on the Law of 
the Sea at Yaounde from 20 to 30 June, 1972. The Delegate 
of Egypt informed the meeting regarding the conference held 
in Malta from 5-7 July, 1972, by coastal States of the Mediter
ranean Sea. The Delegates of Indonesia and Japan also made 
statements concerning the Law of the Sea Institute meeting held 
at Rhode Island from 26-30 June. 1972.

The rapporteur suggested that members might wish to give 
special consideration to their positions on the following issues 
which could be expected to be the subject of difficult negotia
tions in the Preparatory Committee over the coming months :

(1) Regulation of fisheries : Proposals thus far made by
the developed countries had in common an approach 
based on what they considered to be the traditional 
position on fisheries viz. that living resources in 
waters beyond the territorial sea belonged to the 
international community and could be harvested by 
all. Several developing countries, on the other hand, 
wanted the law to acknowledge their sovereignty over 
the living resources of the sea in an appropriate zone 
beyond the territorial sea. The developed countries, 
in an attempt to meet the demands of the developing 
world, had proposed adoption of the “preferential 
catch” approach in various forms. But the approaches 
were fundamentally opposed to one another, and he

wondered whether any compromise between the two, 
based on “traditional" concepts, was possible.

(2) Regulation of sea-bed exploitation .

(a)

sovereignty over

Several developing countries were seeking recog
nition of the principle that a coastal State had 

the natural resources of the 
sea-bed in an appropriate zone beyond its 
territorial sea, the sea-bed beyond that to be 
placed under the jurisdiction of a new interna
tional machinery and exploited for the benefit of 
mankind as a whole. Some developed countries 
on the other hand had proposed that there be 
an intermediate zone between national jurisdic
tion and the area of the machinery’s competence, 
a zone from which the community (and the 
machinery) might derive substantial revenues 
through the agency of the coastal State. 1 ie 
possibility of compromise between the two appro
aches might be considered.

not the internationalThe question whether or 
machinery should be endowed with the power to 
carry out exploitation of sea-bed resources by 
means of its own resources was likely to become 
a major issue. Opposing views on the matter 
were genuinely and strongly held by several 
countries.

'■Shelf-locked", "near-land-locked” and other 
terms used to characterise certain groups of States 
which believed they had a special community of 
interest — sometimes transcending the basic one 
of level of economic development - would need 
to be defined before the problems of those States 
could be resolved.

Innocent passage through straits used for inter 
national navigation falling within the territorial sea ot



one or more riparian States, as opposed to the new 
concept of “free transit" through “international 
straits".

(4) Questions relating to the settlement of international 
disputes relating to the law of the sea : Should there 
be a system of compulsory settlement ? Should there 
be more than one such system, more than one 
tribunal ? Was this a field in which even countries 
traditionally wary of compulsory mechanisms ought to 
consider accepting third party settlement ? Was the 
highest level of compromise on this point still some 
kind of “compulsory conciliation” ending in a recom
mendation to the parties, or was it possible and 
desirable for the community to move a stage further ?

(5) Finally, should the Conference on the Law of the 
Sea take place as planned in 1973 ? In the light of 
the work thus far, was it possible or desirable for a 
Conference to be held at all ? Would the delay of 
a year or two materially affect the degree of prepared
ness ? Should the Conference, if held, take place in 
two or more stages ?

II. Archipelagic States

The Delegations of Indonesia and the Philippines submitted 
the basic principles relating to archipelagic States as follows :

“ (1) An archipelagic State, whose component islands and 
other natural features form an intrinsic geographical, 
economic and political entity, and historically may 
have been regarded as such, may draw straight base
lines connecting the outermost points of the outermost 
islands and drying reefs of the archipelago from which 
the extent of the territorial sea of the archipelagic 
State is, or may be, determined.

(2) The waters within the baselines, regardless of their 
depth or distance from the coasts, the sea-bed and

the subsoil thereof, and the superjacent airspace, as 
well as all their resources, belong to and are subject 
to the sovereignty of, the archipelagic State.

(3) Innocent passage of foreign vessels through the waters 
of the archipelagic State shall be allowed in accor
dance with its national legislation, taking into account 
the existing rules of international law. Such passage 
shall be through sealanes as may be designated for 
that purpose by the archipelagic State.”

The Delegations of Indonesia and the Philippines hoped 
that the members of the Committee would now be able to lend 
their support to these principles in the next Conference on the 
Law of Sea.

Some delegations continued to support the concept of the 
archipelagic State while some sought clarification of certain 
points, among them the following :

(a) In determining the right of innocent passage through 
the waters of archipelagic States, should that State's 
na'ional legislation prevail over international law ?

The Delegations of Indonesia and the Philippines 
explained that a workable balance should be found 
between national legislation and international law. 
Thus, innocent passage should be regulated by nat
ional legislation with the understanding that such 
national legislation must take into account the existing 
rules of international law with regard to innocent 
passage. While under international law foreign ships 
had no right of innocent passage through the internal 
waters of a State, the archipelagic States were 
nevertheless prepared to grant that right through the 
archipelagic waters along designated sea lanes. This 
would, however, oblige archipelagic States to enact 
laws and promulgate regulations concerning innocent 
passage, and establish the necessary sealanes.
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(b) Would au archipelagic State after claiming the waters 

within the archipelago, still claim a zone of exclusive 
economic jurisdiction outside the archipelago ?

The Indonesian and the Philippine Delegations 
explained that the concept of the archipelagic State 
was intended to guarantee the unity of such a State, 
and was thus concerned only with the waters within 
the baselines from which its territorial sea was 
measured and not with the area outside those 
baselines. The concept of a zone of exclusive econo
mic jurisdiction had relevance only in areas outside the 
territorial boundaries of a State.

(c) Were the four elements of the archipelagic State 
concept outlined in the Indonesian and Philippine 
draft, namely : existence as an intrinsic geographical, 
economic and political entity, and the historical 
element, all to be taken together and co-exist as 
conditions for application of the archipelagic State 
concept ?

The Delegations of Indonesia and the Philippines 
said that the archipelagic State was basically a 
geographical entity strengthened by political and 
economic unity.

Some countries had historically been regarded as 
archipelagic States while others did not emphasise 
the historical element. For these reasons the Indone
sian and Philippine draft had indicated that the 
historical element was an additional, but optional 
qualification.

(d) Should not the depth of waters and the distance bet
ween the islands of an archipelagic State be taken 
into consideration ?

The Delegations of Indonesia and the Philippines 
said that it was a fact of geography that some waters 
within an archipelago were very deep even though

they are very close to an island in the archipelago 
group. It was also true that some of the outlying 
islands of an archipelago group might lie at an irregu
lar distance from each other. Since the main purpose 
of the archipelagic State concept was to unite the 
archipelagic country, any distance or depth criteria 
would merely be irrelevant and their application could 
endanger the very unity which archipelagic States were 
trying to safeguard. It was also emphasised that this 
aspect of the matter should not create any apprehen
sion that any isolated islands in mid-ocean would 
claim to form archipelagic States within the continent 
since an archipelagic State must be an intrinsic geo
graphical unit. Small islands scattered in the middle 
of an ocean, did not either among themselves or in 
relation to a continent, satisfy this criterion. It was 
noted that the problem of islands was a separate and 
distinct one falling under item 15 of the List of 
Subjects and Issues introduced to the U. N. Prepar
atory Committee on the Conference on the Law of the 
Sea by 56 States (A/AC. 138/66).

(e) Questions relating to ratio of land to water, distances 
between islands, and other data relating to Indonesia 
and the Philippines, such as the longest baselines in 
the two countries', the application of the archipelagic 
State concept to other island countries etc.

The Indonesian and Philippine Delegations 
explained that in their countries islands lay at relati
vely short distances from one another Both countries 
have a ratio of approximately one third of land and 
two-thirds of water. The longest Indonesian baseline 
was 122.7 nautical miles and the average length of a 
baseline was about 40 miles. There were only five 
baselines of more than 100 miles, and there were 53 
baselines of less than 24 miles among the 201 base
lines. Thus the longest Indonesian baseline was still 
shorter than the baselines which had traditionally
nP.Ml f/\r ar» Kar;” A tKf»



Indonesian baseline was still less than the baseline 
admitted for an archipelago by the international 
Court of Justice in the Anglo-Norwegian Fisheries 
Case (45.5) miles.

On the other hand, Lhe Philippines land area con
sisted of approximately 1 15,830 square miles while its 
total water area within the baseline was only about 
170,000 square nautical miles which was distributed 
more or less evenly over the archipelago between and 
around islands. Most of the component islands were 
separated by distances of less than 24 miles, a few by 
more than 50 miles but not any of those adjacent to 
each other on any side were beyond 83 miles. The 
Philippines had 64 baselines, the longest being not 
more than 200 kilometres.

With regard to the application of the archipelagic 
State concept to other island countries, the Dele 
gâtions of Indonesia and the Philippines mentioned, 
among others, Fiji and Mauritius. There were other 
island countries, for example, Japan, which could 
fulfil the criteria for an archipelagic State, but due to 
different interests, and being a country already united 
and highly developed, might not wish to be regarded 
as an archipelagic country.

After an extensive exchange of views it was 
suggested that the last part of the third principle be 
re-drafted in order to make it clearer that the interests 
of the international community in passage through 
the waters of an archipelagic State would be properly 
taken into account. This suggestion was received 
favourably by the Indonesian and Philippine Dele
gations. The main purpose of their draft had been to 
expound the basic principles relating to archipelagic 
States, while the actual treaty articles on the subject 
could be studied much further.

There were also questions with regard to the 
legal nature of the airspace above the archipelago, the

smaJl far outlying islands of the archipelagic Slates as 
well as the fisheries arrangements within the archipe
lagic waters.

The Indonesian and Philippine Delegations stressed 
again that the unity of their peoples and countries is 
foremost in their minds and as a consequence of this 
the airspace above the archipelago, the small far out
lying islands of the archipelagic States as well as the 
fisheries and other resources should be considered as 
falling within their sovereignty, and as being the 
patrimony of their peoples. They did not consider 
that the archipelagic State concept encroached upon 
the interests of the international community because 
such Stales would be merely exercising rights which 
they believed to have been theirs from time immemo
rial and which, (as in the case of Indonesia during the 
period of colonial domination), might have been taken 
away from them by force from time to time.

At the conclusion of the discussion the Chairman said

(2)

At present there were no rules of international law 
applicable to archipelagic States, and that Indonesia 
and the Philippines had attempted to formulate basic- 
principles which should be applicable to their specific 
situations. In doing so, they had sought a balance 
between their national interest and the interest of the 
international community.
The explanations and information given by the Dele
gations of Indonesia and the Philippines had proved 
very enlightening and had made it possible for the 
members of the Sub-Committee to advise their res
pective governments on the problems of archipelagic 
States.

Fisheries

, Pa the basis of a working paper on fisheries earlier 
mitted to the Committee at its thirteenth session held in
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Lagos, the Delegate of Japan presented in the form of provi
sional draft articles certain basic rules to be applied to fishing 
and conservation on the high seas including the preferential 
fishing right of the coastal States. The main points covered 
were as follows :

(a) In areas of the high seas beyond a limit of 12 miles 
measured in accordance with the relevant rules of 
international law, all States and their nationals would 
have the right to fish, subject to the regime proposed. 
That right would be subject to the obligation to take 
appropriate measures of conservation whenever neces 
sary. When nationals of two or more States were 
engaged in fishing a single stock of fish on the high 
seas, these States would be required to co-operate in 
taking the necessary conservation measures.

(b) For the purpose of ensuring that reasonable protec
tion is given to the fishing industry of a coastal State 
in its adjacent waters beyond 12 miles, a preferential 
fishing right would be recognised :

(i) In the case of a developing coastal State, that right 
would entitle that State annually to that part of 
the allowable catch of a stock of fish that can be 
taken on the basis of the fishing capacity of its 
fishing vessels in the adjacent waters. In deter
mining the part of the allowable catch to be so 
reserved, account would be taken of the rate of 
growth of the fishing capacity of that State until 
such time as it had developed the capacity to be 
able to fish fora major portion of the allowable 
catch of the stock of fish concerned.

(ii) A coastal State whose economy was to an excep
tional degree dependent on its coastal fishery 
in its adjacent waters, would be recognised as 
entitled to the right provided for in paragraph (i) 
above.

In the case of a developed coastal State, a region 
or regions of which were dependent on coastal 
fisheries conducted by small fishing vessels in 
adjacent waters, the right shall entitle that State 
annually to that part of the allowable catch of a 
stock of fish in the adjacent waters that is requir
ed for the maintenance of such small-scale coastal 
fisheries. The interest of traditionally established 
fisheries of non-coastal States, if any, shall be 
duly taken into account in determining the catch 
to be reserved for small scale coastal fisheries.

In order to implement and safeguard the coastal 
State’s preferential fishing right referred to in (b) 
above, regulatory measures which may include the 
establishment of open and closed seasons, closing of 
specific areas of fishing, regulation of gear, and limita
tion of the catch and which would be made applicable 
to vessels of non-coastal States, would be agreed bet
ween the coastal and non-coastal States concerned, on 
the basis of specific proposals submitted by the coastal 
State, so as to ensure adequate protection to the fishing 
activities of vessels of coastal States in the adjacent 
waters. Any such arrangement, would be required to 
be consistent with the general objectives of conserva
tion of living resources, the maintenance of their pro
ductivity, and their rational utilization.

(d) Provision would be made for international co-operation 
in the field of fisheries and related industries through 
arrangements between coastal and non-coastal States 
for the necessary regulatory and other measures 
designed to assist in the development of the fishing 
capacity of developing coastal States and to facilitate 
the full enjoyment by such States of their preferential 
fishing right.

(e) There would be appropriate regulation of the fishing of 
highly migratory stocks on the basis of international



consultation or agreement 
Stales would participate.

in which all interested

Coastal States may enforce any regulatory measures 
adopted. In the exercise of such enforcement the 
coastal State may inspect vessels of non-coastal States, 
arrest those vessels violating the regulatory measures. 
The arrested vessels would be promptly returned to 
the flag State. Violations of the regulatory measures 
in force shall be duly punished by the flag State. Each 
State shall make it an offence for its nationals to vio
late any regulatory measures adopted pursuant to 
agreement between the coastal and non-coastal States 
concerned.

(g) In case of failure to agree to the arrangements, dis
putes may be settled by a special commission to be 
established to deal with such disputes.

In the course of discussion it was suggested that allocation 
of resources based on the criterion of the fishing capacity of a 
coastal State would be of little practical value when applied to 
a developing coastal State, because the fishing capacity of most 
developing States was small and its rapid expansion unlikely. 
Determination of the allowable catch was difficult in practice 
and the notion of the growth of fishing capacity of a State too 
vague as a criterion and difficult to assess.

It was pointed out that the question of ownership of the 
resources w'as of fundamental importance. The Japanese pro
posal was based on the premise that the fishery resources beyond 
the limit of 12 miles were in principle common to all. Such 
premise was unacceptable to several States who held the view 
that these resources up to a fixed distance from the coast were 
the property of adjacent coastal State and therefore subject to 
its exclusive jurisdiction. In that connection it was argued that 
the situation had radically changed since 1958 when the Geneva 
Conventions on the Law of the Sea were adopted. The techno
logical advances that had taken place since then required a diff
erent approach from that adopted in 1958 that would take into 
account the interests of developing countries
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Some delegates felt that the system of enforcement propos- 
S not appropriate and somewhat illogical because while it 

Cd *ffized the right of a costal State to inspect and arrest ships 
reC°f ÏThe coastal State’s regulations, it did not acknowledge 
vplating tQ prosecute and punish offenders, preferring
th ord that right to the flag State. It was also suggested that 
10 aCC nt clear whether the proposal was based on a zonal ap- 
iLWlnand in^ this connection the definition of the term “adja- 
S waSs” as used in the draft articles might be necessary.

In reply, the following points were made by the Delegate 

of Japan :
tat The allowable catch could in fact be determined 
W Actively by estimating it on the basis of the best

in-scientific evidence available.
could enlist the help of appropriate third parties 
eluding international or regional bodies m mab g 
the assessment. The catch of non-coastal States 
should also be within the limit of the allowable catch 
A developing coastal State would be entitled to a catch 

F ■■ Furthermore, developbased on its fishing capacity.
ing coastal States were not precluded from sharing 
with non-coastal States in that part of the allowable 
catch not reserved to coastal States.

'b) Every effort would be made to ensure that future 
growth rates of fishing capacity was not under
estimated, and the development plan for the 
industry of the developing coastal State would be con
sidered as one of the basic data in such an assessment.

(c) The Japanese draft did give adequate consideration to 
bridging the gap in fishing technology between devel
oped and developing States. Where, for example, 
the quota arrangement could not ensuie to t e e°
State a catch upto the limit provided for underp f 
ential rights, non-coastal States could be subjected 
to additional discriminatory restrictions, ‘
closed seasons, closed areas and prohibition of certain
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fishing gear none of which would apply to coastal 
States.

(d) The Japanese draft had avoided the details of enforce
ment measures since experience over the years had 
shown that a procedure for enforcement could be most 
effectively established if it was based on specific 
circumstance and needs. Under the proposed regime 
no State or group of States had the exclusive right to 
enforce regulatory measures adopted in connection with 
preferential fishing rights. Accordingly, the coastal 
States concerned had the right to control the fishing 
activities of non-coastal States in their adjacent waters, 
but they would be required to accept Joint control 
with non-coastal States which wished to co-operate 
with the coastal States in the enforcement of the 
regulatory measures.

(e) It was recognized that coastal States, in view of their 
legitimate interest in the orderly enforcement of the 
regulatory measures, had a role to play in the matter 
of enforcement measures. ■ However, in view of the 
legal status of the high seas, which include the adjacent 
waters, each State should reserve to itself criminal 
jurisdiction over its vessels violating the regulatory 
measures adopted under the present regime. Flag 
State jurisdiction was often regarded by coastal States 
as tantamount to loose enforcement. In order to secure 
strict enforcement of regulatory measures, it was con
sidered necessary to establish rules according to which 
any violation would be duly punished by the flag State 
and the coastal State concerned would be informed by 
the flag State of its action.

(f) The proposed regime w'as not based on any zonal ap
proach. It was, in the view of the Japanese Delegation, 
most practical and effective that regulatory measures 
should be established to the extent possible with respect 
to each stock of fish concerned, having regard to the 
migratory range and biological characteristics of fish

Preservation of the Marine Environment (Marine Pollu

tion)

Introducing the subject of preservation of the marine en
vironment. including marine pollution, the rapporteur said that 

was a problem that had been brought before the world by the 
! dustrialised. developed countries who were themselves, throug 1 
'1 rnercial expediency and industrial neglect, largely responsible 
rk creation. It was also a problem that affected the highly 
industrialised countries more than most developing area, While 
developed countries were striving to secure international accept
ance of rules and standards to combat the growing menace of 
pollution, the developing countries might be expected to be more 
concerned to prevent any unwarranted increase those rules an 
standards might cause in their industrial investment, and which 
might even impede their programmes of industrialisation. In 
determining their position on the subject of marine pollution, the 
developing countries might wish to consider the following :

(1) Degradation of the human environment, including the 
marine evironment, was a “social cost” for which the 
industrialised, developed countries were mainly respon
sible, and the burden of which ought to be borne 
principally by them.

(2) Environmental protection measures should be regarded 
only as one of the multiple objectives of economic 
planning, its priority being determined by each society 
in the light of its own economic and social problems

An environment relatively free of pollution was 
natural resource which a developing country may ex 
ploit in a prudent and discriminating manner, e.g 
through offering conditions for industrial investment 
that imposed relatively liberal environmental protec 
tion rules and standards and therefore offer the inves 
tor substantial financial advantages.
Problems of pollution of the environment, including 
the marine environment, were inter-related. Piece

(3)

(4)



regulation of ocean dumping on a regional basis) should 
be approached with caution, unless satisfactory global 
controls that safeguard the interests of coastal States, 
and especially developing coastal States, could be 
worked out.

These positions found ample support in the document cir
culated by the Secretariat in the Brief for the present Inter-Ses
sional meeting of the Sub-Committee — viz. the Founex Report 
and the GATT Study. Particular attention was invited to para
graphs 22-25 (International Action) at the end of the Founex 
Report.

It was agreed that the most fundamental problem of the 
developing countries was the urgent need to increase their rate 
of economic growth and thereby raise the living standards of 
their peoples. Environmental protection measures were only 
one of many problems that had to be dealt with in perspective 
and should not be permitted in any way to impede the course of 
a country’s industrialisation and stifle its economic growth.

Some delegates pointed, out that a distinction might be 
drawn between pollution on land and pollution on the sea. Land 
pollution measures might be approached with greater circums
pection by the developing countries concerned to prevent ham
pering on their industrial programmes. On the other hand, 
since marine pollution could be conveyed over long distances to 
endanger developing coastal States, developing countries might 
wish to consider more ready acceptance of stringent norms and 
regulations in this field. One delegate said that two types of 
approach to regulating pollution in the marine environment 
were often considered :

(1) regulation at source; and
(2) increase of jurisdiction by the coastal State to permit 

it to apply certain regulatory norms and standards 
and ensure their enforcement.

He felt that the former — regulation at source — was the 
most reasonable approach, and one that was in harmony with 
existing international law.

It was suggested that while all countries should collaborate 
the establishment of international norms and standards for 

111 rine pollution control, the developed countries would have to 
bear the major costs involved, and accept regulation in all its 
stringency- On the other hand, a relaxation of controls in the 
case of developing countries, justified on the ground that indus
trial growth might otherwise be impeded, was equally essential. 
One delegate pointed out that pollution might well be caused in 
one developing country through some allegedly justified relaxa
tion of controls in a neighbouring developing country. It was 
not enough to think of regulatory measures : questions of 
jurisdiction and liability had also to be studied concurrently 
in order to cover the problem adequately.

It was emphasised that a cautious approach to the problem 
of marine pollution by the developing countries should not be 
construed as the result of a negative attitude. As had been em
phasised in the Founex Report, no country could afford to treat 
environment as a free resource as the presently developed coun
tries had done in the initial stages of their economic progress 
tt was important to avoid the mistakes of the past. What was 
important was that the long-term costs of environmental prob
lems were fully understood and reflected in the current planning 
policies of the developing world.

further Work

As to the further work to be done on the subject of marine 
pollution before the Committee’s next session, the Sub-Committee 
felt that the following should be the subjects of study :

(1) Pages 8-14 of Document 10 of the Conference on 
the Human Environment, which was explicit as to the 
measures necessary to safeguard the interest of the 
developing countries.

(2) The question of liability for damage caused by marine 
pollution, including the question of jurisdiction and 
enforcement measures, in that connection paragraph 22 
of the Declaration on the Human Environment called 
for special examination.
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It was decided that the Secretariat should prepare and 
circulate :

(1) An analytical study of the Declaration on the Human 
Environment;

(2) A list of international agreements regarding marine 
pollution together with brief summaries of their main 
provisions.

V. Sea-bed beyond National Jurisdiction

Regulation of the exploration and exploitation of the sea
bed beyond national jurisdiction was discussed on the basis of 
working papers prepared by the Government of Japan repro
duced on pages 111-126 of Volume IV of the Brief of Docu
ments for the Committee's Lagos meeting, and by the rapporteur 
reproduced on pages 375-411 of the Report of that meeting. 
The rapporteur recalled that Dr. Jagota of India had been kind 
enough to introduce his working paper in Lagos. He intended 
to revise that paper in the light of comments he had received, 
but the revisions were not yet complete. In the main, the revi
sion would consist of regrouping of provisions and the elimina
tion of non-essential material. He did not envisage many major 
changes of substance.

The rapporteur suggested that rather than embarking on 
an article by article discussion of the draft, the meeting might 
consider four main areas of importance : (1) the functions of the 
proposed International Sea-Bed Authority, (2) financing the 
organization; (3) the composition of the executive body and (4) 
benefit sharing. As to the first, he recalled that at the Commit
tee’s Colombo meeting in January 1971, he had proposed a ten
tative list of powers and functions of the Authority which had 
been accepted by the Committee. These were the powers and 
functions now listed in section 2 of Chapter III of the draft be
fore the Committee. They had also been incorporated in the 
Tanzanian draft before the Preparatory Committee for the Con
ference on the Law of the Sea. The first power listed, viz.

‘ to explore the international sea-bed and exploit its 
resources for peaceful purposes by means of its own

facilities, equipment and services, or such as aie pio- 
cured by it for the purpose”

. mediately evoked sharp criticism from several developed 
hadnHes Whose private industry currently held a monopoly of 
coU. j technology. It bad been urged time and time again that 
S articular power of the Authority be omitted altogether 
The developing countries had, in general, remained unconvinced 

r the wisdom of omitting this power which appeared to them 
entirely logical to confer on machinery that was m effect the 
trustee or administrator of the ‘common heritage of mankind 
Thev had pointed out that although the power to exploit should 
he conferred on the organization by its charter, it would not be 
exercised initially, and would be exercised at all only it and 
when the management were to decide that such exploitation was 
technologically, financially and from a business point of view a 
sound proposition. The draft envisaged that exploitation by the 
Authority would exist side by side with a system for licensing 
other exploiters of sea-bed resources and there was no intention 
to create a monopoly situation. Members would have to give 
serious thought to how strongly they felt regarding confermen 
of this power since it could become a matter of controversy with 
far-reaching consequences for the progress of the Conference.

If this power was to be conferred on the Authority, it 
would have to be decided how it was to be exercised- The pre
sent draft envisaged that this power would be exercised through 
an autonomous body — the Sea-bed Development Corporation, 
Under the aegis of the Authority. But there were other methods.

Another power which the developing countries felt should 
he conferred on the machinery that was likely to cause contro
versy was that of taking action to minimize fluctuation of prices 
of land minerals and raw materials that might result from the 
exploitation of the resources of the sea-bed, and any adverse 
economic effects caused thereby. In this connection it was nec
essary to note that conferment of the power did not necessarily 
mcan that the Authority should alone seek to establish and im
Plement measures for the purpose by itself. It could and should 

these results through collaboration with existing
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arrangements and organizations already active in the field, e.g. 
UNCTAD, commodity arrangements, so as to take advantage of 
their experience and expertise.

In the course of the discussion of this point, one member 
suggested that consideration be given to employing a stage-by
stage approach to the conferment of powers on the Authority.
It might be better for the organization in its initial stages not to 
undertake complex tasks that would necessitate a large capital 
outlay, but rather to allow it to start in a modest manner and 
progress toward fulfilling all the functions that might appear 
desirable. It was pointed out that there were two ways of doing 
this : either to confer all desirable powers on the Authority 
as and allow it to determine how and when to use them; 
or to confer powers on the authority and when it was felt 
that it was ready to exercise them with acceptable efficiency. 
Of the two, the latter was open to the objection and charters 
were notoriously difficult to amend, particularly in controversial 
areas such as this one. It was suggested that if a slow evolution
ary process was desirable, and perhaps inevitable in the circum
stances, it u'ould be preferable to let it take place on the basis 
of a carefully drafted comprehensive competence enshrined in 
its charter. The chairman suggested that much of the heat 
might be taken out of the controversy surrounding powers of 
the Authority if the drafting could be made somewhat less 
explicit. The same result could be achieved by drafting in 
broader terms less likely to evoke specific apprehensions 
among certain interests.

On the question of financing, the rapporteur said that 
provision might be made for the Authority to receive moneys 
through ( 1) a form of contribution from developed countries 
out of value received through exploitation of sea-bed resources 
within their national jurisdiction (not available for distribu
tion as “benefits” to all members) ; (2) license fees, and other
levies on exploitation, such as rents and royalties ; (3) profits
from its own exploitation activities ; (4) loans : (5) voluntary
contributions : and (6) regular contributions from all member 
States of the organization assessed in accordance with an agreed 
scale. The question of financing had been linked with the 
question of limits of national jurisdiction, the argument being
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■f the area beyond national jurisdiction were to contain no 
that lf, ^sources of significance, or was not commercially 
tninfrjlble with acceptable efficiency, this would greatly reduce 
CtP ome of the Authority, and could affect its scope and 
lhe ’"fence as it was being currently evolved in the deliberations
coinpeten,, ______ r-Wnmittee Members would have tor he U N. Preparatory Committee. Memoers wou.u ~
‘,f « the validity of this argument and decide how best to

PrOCeSo.ne delegates were not inclined to accept as conclusive 
rtion that if national jurisdiction over sea-bed resouices 

lhC-1o extend for example to 200 miles, there would be little 
^ merchl’ significance for exploitation in the immediate 
1 “ b« 5ÏÏ limit, so lhat the whole concept of an 
oreamization with “comprehensive powers” might have to be 

6 , d If the 200-mile zone were to be accepted, this 
would still leave several areas at commercially exploitable depth
from which revenues might be expected.

The rapporteur invited the members to consi er prior 
the next meeting of the Committee, the structure and parti
cularly the financing, of the proposed Sea-Bed D^velopme 
Corporation. Should, as had been proposed m his paper, a 
members of the Authority be ipso facto members; of he 
Corporation? If so, profits and losses ° the Co r ° 
might be distributed or borne proportionately. On the other
hand, if only some States become shareholders of the Corpo
tion, profits might have to go to them only, and correspon i o 
only they would bear the Corporation s losses. 'vas 1 
essential to give serious consideration to the Latin me 
idea of “joint ventures" as the only method of sea-bed exploitation 
that would ensure the authority of the organization m the matter 

rice adjustment. One member pointed out that adequate 
-1 >nlroI over prices could well be achieved through a icen; » 
system, the conditions of the licence and contingencies for w i - 
drawal, suspension or cancellation of licences providing a su cien 
framework. It was suggested by one delegate that provision 
fJU£hi to be made in the convention for sanctions in the event o 

■‘'" atilt in payment of dues to the Authority.
It was pointed out that inadequate attention had been paid 

0 methods of benefit-sharing. The Secretariat e some
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member States had proposed methods varying with the “benefit” 
concerned, but no general opinion had begun to crystallise.

On the question of the composition of the executive organ, 
the rapporteur invited attention to section 2 of chapter IV of his 
draft, which was patterned after the governing body of the 
International Atomic Energy Agency. This was a scientific and 
technical organization within the U. N. family that had stood 
the test of time. The basis of the composition of the "Council’' 
was (a) technological competence ; (b) politics and (c) geo
graphy — in a wide sense of comprehending geomorphological 
features in addition to mere location.

Some delegates felt that while the proposal went a good 
way toward achieving a balance of various competing interests, 
the second designated group in Article 33 (1) (a)-States most 
advanced in sea-bed technology from ten regions to be delimited 
after negotiation — might be difficult to arrive at. In many 
regions countries had only an elementary knowledge of sea-bed 
technology and it would be a case of choosing the least ignorant 
among them. Again, in certain regions, a country once 
designated on this basis would tend to occupy that position 
indefinitely since the technological gap between it and its 
neighbours was unlikely to close. Sometimes the country most 
qualified for designation might be politically unacceptable as a 
representative of the region. For these regions, it was suggested 
that a different system of selection might be sought.

One delegate asked how the number of representatives 
of special interest groups on the Council [Article 33 (1) (b) 
had been arrived at and whether they might not need to be 
increased. Adequate safeguards should be included to ensure 
their receiving an equitable share of the benefits of the sea
bed.

The rapporteur said that degree of technological advance
ment had been thought to be a logical basis for designation to 
the executive organ of an operational organization of this kind- 
The difficulties mentioned by some delegates in relation to 
designations under Article 33 (1) (a) did exist, but might not

insurmountable in practice. The categories of special 
■ terest groups and number of representatives from each could 
K expanded if necessary.

The Delegate of Japan introduced his proposal pointing 
oUt that in regard to the composition of the executive organ, 
that proposal too took account of the existence of -arious 
comPeting interests and attempted to bring about a balance 
between them. He emphasized that special consideration had 
been given to the representation of developing countries, and 
ih.it unlike certain other proposals before the Preparatory 
Committee, no system of veto or weighted voting had been 
incorporated.

With reference to the draft prepared by the rapporteur he 
said it was not realistic or necessary to accord the power of 
direct exploitation to the international machinery since it would 
involve a commercial risk as well as large expenditure and 
organization for equipment and technical staff, whereas the use 
of existing enterprises would involve neither such risk nor 
expenditure. Effective control of sea-bed exploitation by 
international machinery could be ensured without necessarily- 
having recourse to direct exploitation by the machinery, either 
under a joint venture system or otherwise, if the machinery could 
be entrusted with the necessary powers for issuing exclusive 
licences, exercising regular supervision and revocation of licences 
or sub-licenccs. Collection of licence fees, rental fees and 
royalties must be strictly enforced by the machinery.

The machinery should be financed in principle out of the 
revenues derived from fees and royalties but, before becoming 
financially self-supporting, the gap should be borne by the 
member States. In this connection, six designated members of

Council which are the most industrialized States might be 
requested to give sympathetic consideration to such financing. 
The proposal of the rapporteur regarding the composition of 
lhe Council was in some respects similar in approach to the 
aPanese proposal.

Exclusive Economic Zone
The representative of Kenya presented a number of draft 

arl'cles on the exclusive economic zone concept.
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that the concept of the exclusive economic zone had been 
generally discussed since the Colombo session of this Committee 
in the Sea-bed Committee and in a number of other forums, 
including, most recently, the African States Regional Seminar 
on the Law of the Sea held at Yaounde from June 20 to 30, 1972. 
which had agreed on significant recommendations. The present 
articles had been drafted bearing in mind the suggestions made 
in those meetings.

His point of departure had been the premise in Article I, 
that all States have a right to determine their jurisdiction over 
the sea adjacent to their coasts, taking into account such 
considerations as their own geographical, geological, biological, 
ecological, economic and national security factors. From that 
basic premise Article II went on to formulate a principle of vital 
concern to the developing countries viz. that they had a right 
to establish an economic zone beyond a distance of 12 miles 
from their coasts, over the natural resources of which they had 
sovereignty and wherein they would exercise exclusive jurisdic
tion for the control, prevention, regulation and exploitation of 
both living and non-living resources, for the primary benefit of 
their peoples and economies. Jurisdiction would also extend to 
the prevention and control of pollution.

The Delegate of Kenya said that the aim of Article II had 
originally been to protect the developing countries only. They 
alone needed protection, as the developed marine nations had 
the rest of the seas and oceans which they had the means to 
harvest. However, it had not proved feasible to restrict the 
right to establish a zone to developing countries only, and 
Article II now contemplated that all States would have that 
right.

Most of the delegates welcomed the Kenya initiative in 
preparing these draft articles which went a long way toward 
giving expression to the concept of the exclusive economic 
zone.

Some delegates suggested that the reference in Article I 
should be to all coastal States since land-locked countries could

,mermine limits of jurisdiction over marine areas. Others 
7,01 however, that the meaning was clear : “All States could
fe'!’ he understood in the sense of all coastal States.
only 0

One delegate suggested that the reference to 12 miles in 
• ie II should be deleted since many States had territorial 

I ‘Ss beyond 12 miles, and Article VII in any event provided 
tj,e maximum limit of the economic zone.

A number of delegates felt that the draft articles should 
lv cover the economic zone as such, and not other factors.

In this connexion they were of the view that reference to 
■‘national security factors” in Article T. was not appropriate. 
The Delegate of Kenya noted that every State would be con
cerned with security within the economic zone and suggested 
that nothing would be lost by mentioning “national security 
factors” in a non-exhaustive list of the factors. Other delegates 
suggested the deletion of the reference to “reasonable” as 
applied to “criteria" in Article I as being superfluous in view of 
the list of criteria already contained in that provision.

It was agreed that the philosophies of the Japanese paper 
on fisheries and the Kenya paper on the exclusive economic zone 
were essentially different and therefore difficult to reconcile 
The former started from the assumption that the resources 
beyond 12 miles belonged to all and conceded limited preferen 
liai rights to the developing countries. The latter, however, took 
as a point of departure the premise that a developing coastal 
State had sovereignty over the resources beyond 12 miles. 
Noting this fundamental difference, one delegate suggested that 
Article II of the Kenya paper should, in addition to its present 
provisions, commence with a statement that coastal States had 
sovereignly over the resources adjacent to their territorial sea,

1 "d add a provision on the right of a coastal State to enforce 
laws and prosecute and punish those who infringed its 

r'fhts in the economic zone.
One delegate said that the draft correctly denied the right 

establish an exclusive economic zone around islands 
foreign domination. However, that prohibition ought to

. Xlend to all territories under colonial rule, and not merely to 
'slanck



ANNEX

innocent

It was decided that the draft articles should be amended 
in the light of the discussion. The amended draft is contained in 
the Annev

nvrSED DRAFT ARTICLES ON THE 
REV1 ECONOMIC ZONE

(Submitted by Kenya as Member of AALCC)

EXCLUSIVE

Article-I

AU States have a right to determine the limits of their 
■ risdiction over the seas adjacent to their coasts beyond a 
territorial sea of 12 miles in accordance with criteria which take 
into account their own geographical, geological, 10 ogicc , 
ecological, economic and national security factors.

Article-II

In accordance with the foregoing article, all States have
the right to establish an economic zone beyond the terntona
sea for the primary benefit of their peoples and their respective 
economies, in which they shall exercise sovereign rights over 
natural resources for the purpose of exploration and exploitât! . 
Within the zone they shall have exclusive jurisdiction for he
purpose of control, regulation and exploitation of bo h hv n
and non-living resources of the zone and their preservation, and 
for the purpose of prevention and control of pollution.

The coastal State shall exercise jurisdiction over its econo
mic zone and third States or their nationals shall bear responsi
bility for damage resulting from their activities within the zone.

Article-111
The establishment of such a zone shall be without pic- 

judice to the exercise of freedom of navigation, freedom ot over
night and freedom to lay submarine cables and pipelines as 
■^cognised in international law.

Article-IV
The exercise of jurisdiction over the zone shall encompass 

all the economic resources of the area, living and non-living, 
either on the water surface or within the water column, or on 
'be soil or sub-soil of the sea-bed and ocean floor below.

On the question of straits it was observed by most of the 
delegates that the notion of “international straits” within territo
rial or archipelagic waters did not receive support. Conse
quently, the notion of “free transit” through and over straits 
used for international navigation falling within territorial archi
pelagic waters was not accepted. Passage through straits used 
for international navigation is governed by the r' ' ~ ’
passage.

VIII. Land-locked States

The problems of the land-locked States were discussed in 
relation to one important area viz. the exclusive economic zone. 
It was decided that discussion of these and related questions 
should continue at the next meeting of the Committee.

IX. Other Subjects

The Sub-Committee was unable to discuss fully, for lack 
of time, the amendments that had been proposed to the List of 
Subjects and Issues relating to the Law of the Sea sponsored by 
56 States (UN Doc. A/AC. 138/66), and problems relating to 
the territorial sea, including the question of its breadth. As to 
the latter, the Sub-Committee noted the chairman’s suggestion 
that the discussion might proceed on the basis of an examination 
of the provisions of the 1958 Convention on the Territorial Sea 
and the Contiguous Zone in order to determine in what areas it 
had proved inadequate.



The coastal State shall permit the exploitation of the living 
resources within its economic zone to the neighbouring develop
ing land-locked or near land-locked States and States with a 
small shelf provided the enterprises of those States desiring to 
exploit these resources are effectively controlled by their 
national capital and personnel.

To be effective the rights of land-locked or near-land
locked States small be complemented by the right of access to the 
sea and the right of transit. These rights shall be embodied in 
multilateral, regional or bilateral agreements.

(a) Exclusive exploration and exploitation of non-renew
able marine resources;

(b) Exclusive or preferential exploitation of renewable 
resources:

(c) Protection and conservation of renewable resources;
(d) Control, prevention and elimination of pollution of 

marine environment:

Any State may obtain permission from the coastal State 
to exploit the resources of the zone where permitted on such 
terms as may be laid down and in conformity with laws and 
regulations of the coastal State.

Article-VI

Articlc-VH

The limits of the economic zone shall be fixed in nautical 
miles in accordance with criteria in each region, which take 
into consideration the resources of the region and rights and 
interests of developing land-locked, near-land locked, shelf-

Article-V

Without prejudice to the general jurisdictional competence 
conferred upon the coastal State by Article II above, the state 
may establish special regulations within its economic zone for—

eked States, and States with narrow shelves and without pre- 
!°dice to limits adopted by any State within the region. The 
jU-onomic zone shall not in any case exceed 200 nautical miles, 
measured from the baselines for determining territorial sea.

(e) Scientific research.

Article-VIII

The delineation of the economic zone between adjacent 
and opposite States shall be carried out in accordance with 
international law. Dispute arising there from shall be settled in 
conformity with the Charter of the United Nations and any 
other relevant regional arrangements.

No territory under foreign domination and control shall 
entitled to establish an economic zone.

Article-IX

Neighbouring developing States shall mutually recognise 
their existing historic rights. They shall also give reciprocal 
preferential treatment to one another in the exploitation of the 
living resources of their respective economic zones.

Article-X

Each State shall ensure that any exploration or exploitation 
activity within its economic zone is carried out exclusively for 
peaceful purposes and in such a manner as not to interfere 
unduly with the legitimate interests of other States in the region 
or those of the international community.

Article-XI



(iii) SUMMARY RECORD OF DISCUSSIONS 
HELD AT THE FOURTEENTH SESSION

The subject “Law of the Sea including questions relating 
to Peaceful Uses of the Sea-Bed and the Ocean Floor and the 
Subsoil thereof lying beyond the limits of National Jurisdiction” 
was taken up as a priority item at the fourteenth session of the 
Committee held in New Delhi from January 10 to 18, 1973. At 
the beginning of the session, the Working Group of the Com
mittee on the Law of the Sea met on the 10th of January and it 
recommended that discussion at the present session be confined 
to the following four topics : (i) Fisheries. Exclusive Economic 
Zone; (ii) Rights and Interests of Land-locked States; (iii) Inter
national Machinery for the Sea-Bed; and (iv) Marine Pollution. 
Although the aforesaid recommendation was accepted by the 
Committee, deliberations during the plenary session were con
fined only to the topic of “Fisheries. Exclusive Economic Zone.” 
However, in the meetings of the Sub-Committee, apart from 
this topic, the question of the Rights and Duties of Land-locked 
States was also discussed at some length.

Opening the discussion in the plenary meeting held on 
Thursday the 11th of January, 1973, the Observer for ARGEN
TINA stated that although his country had been a member of 
the so-called ‘200-mile club’ and supported fully the unilateral 
declarations by coastal States of their maritime jurisdictions, it 
was nevertheless the view of his Government that determina
tion of boundaries in the sea adjacent to the coast must be done 
according to reasonable principles reflecting in the main geo
graphical and biological characteristics as well as the needs of a 
rational use of their resources and the requirements of interna
tional communications. In regard to the concept of the conti
nental shelf, the observer expressed the view that future negoti
ations on the law of the sea must proceed from the legal concep
tion of the continental shelf which, according to him, had already 
been accepted by the international community in order to fib
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ie gaPs aniJ devcloP ne" cr‘ter>a which might satisfy the aspira- 
‘ 0f aii the coastal States. As regards delimitation of the in
ternational sea-bed area, the Observer suggested that this be estab
lished either on the basis of a pre-fixed distance such as 200-mile 
line or on the basis of a depth line. Touching upon the question 

the rights and interests of land-locked States in regard to their 
access to the sea and the resources therein, the Observer pointed 
nut that the policy of his country had been to facilitate, to the 
extent possible, the access to the sea of the land-locked coun- 
iries, allowing the free transit of goods to and from the sea and 
the unrestricted use of her rivers and maritime harbours.

Discussion being resumed in the plenary meeting held on 
Friday the 12th of January, the Observer for MEXICO stated 
that the relatively new concept of exclusive or preferential fish
ing zone for coastal States in the high seas adjacent to their coast 
had taken shape and gained acceptability by a large number 
of States as a result of the philosophy of development and as a 
corollary of the greater recognition by the international com
munity of the interests and needs of developing countries. Elab
orating the concept of patrimonial sea, as recognised in the 
Santa Domingo Declaration of 1972, the Observer said that 
patrimonial sea was an economic jurisdictional area — not a 
sovereignty zone — and its purpose was purely economic and 
not political or strategic. He felt that the concept of patrimonial 
sea was similar to the concept of exclusive economic zone as 
contained in the Kenyan proposal. The legal rules applicable to 
the proposed zone would, in his view, set the maximum to which 
the coastal State could legally limit the freedom of others within 
that zope. The effect of those rules would be that all States 
would have an obligation to respect regional arrangements made 
or measures taken by individual States which fell within the 
maximum limits authorised by the proposed universal rule.

The Delegate of JAPAN said that his Government could 
not endorse the idea behind the exclusive economic zone concept 
as> in his Government’s view, any attempt to solve the problem 
“/fisheries by recognising exclusive economic rights of coastal 
plates over the fishery resources in a zone of waters extending 
at beyond the limit of territorial sea, if not 200 miles but less
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according to the need of each nation, would totally fail to take 
into account the legitimate interests of other States. Further, his 
Government considered that any solution which provided for a 
limited number of States having very extensive and long coast
lines, and a further limited number of States adjoining the rich 
fishing grounds of the world, an exclusive enjoyment of fishery 
resources at the expense of the legitimate interests of other 
States, would not be an equitable one. The Delegate felt 
that efforts and process of development of the fishing indus
tries in the developing countries would be seriously jeopardised 
by an arbitrary partition of the seas and oceans into areas of 
national jurisdiction in pursuance of the establishment of exclu
sive economic zones. Besides, the concept of exclusive economic 
zone, in his view, would be contrary to sound conservation of the 
fishery resources because each coastal State would apply in an 
arbitrary manner the measures it deemed fit, without regard to 
international standards of conservation based on scientific data. 
The Delegate then explained in detail the salient features of the 
Japanese proposal submitted to the United Nations Sea-Bed 
Committee in August 1972, which, according to him, aimed at 
reconciling the interests of coastal States with those of distant 
water fishing States in the international law of high seas fisheries.

The Delegate of IRAN observed that the basic provisions 
of the international sea-bed regime should be based on the 
Declaration of Principles adopted by the U.N. General Assem
bly in December 1970, which could be translated into treaty 
language. He suggested that the activities of the proposed Inter
national Sea-Bed Authority should extend to only non-living 
resources of the sea, while the living resources might be subject 
of a separate arrangement. The proposed International Autho
rity, he added, should have powers that would enable it to cope 
rationally and effectively with matters relating to exploration 
and exploitation of the international sea-bed area. The Autho
rity, in his view, must be able to engage directly in the explora
tion and exploitation of the sea-bed and subsoil thereof and at 
the same time it must also have the competence to supervise and 
regulate scientific research and other activities in the interna
tional area, keeping in view the legitimate needs of developing 
States, including land-locked countries. The Delegate felt that

■ ternational Sea-bed Authority might further be empowered 
lil£ 10 vent adverse economic repercussions on land-based min- 
t0 Production by controlling the production, processing and 
6ia weting of minerals derived from sea-bed exploitation. He 
n’ un of the view that the machinery might be empowered to 
waS a in joint ventures in the transitional period before it cou 

me its full powers and duties. Dealing with the question of 
aTs!ve economic zone, the Delegate stated that the boundaries 
“c , one should be determined by the coastal State taking 
of SU!!ccount the geological and biological characteristics of the 
IIJl°adiacent to its coast as well as the economic necessities of its 
^habitants He advocated for the establishment of an institute 
: th Ihe Ivowed objective of undertaking research in marine 

technology, predicting hazards and providing intensive training 
courses so as to obviate the dangers of technological irrespon
sibility of the past. On the subject of marine pollution, the Dele- 
^commended the resolutions adopted by the StockMm 
Conference on Human Environment as a step in the right di
tion He considered that inspite of the prevailing misconception
about duplication of work in view of the Stockholm Conferen" 
and the recent London Conference on Ocean Dumping, the U.N 
Sea-Bed Committee should go ahead with preparing r 
articles on the preservation of marine environment and the 
prevention of pollution. He was of the view t îat w i e 
Stockholm Conference dealt mostly with pollution on land the 
London Conference dealt with marine pollution. The latter 
however, in his view, suffered from two limitations, namely (0 it 
neither sought to prohibit dumping of certain materials including 
such poisonous substances like arsenic and lead nor (ii) umping 
of pollutants in rivers which was a major source oi marine 
Pollution. He pleaded, finally, for close collaboration of the 
bodies established for the preservation of marine environment 
and prevention of marrine pollution.

The Delegate of SRI LANKA believed that acceptance 
of the concept of exclusive economic zone would pave the way 

discussions on the application of certain international norms 
practices by coastal States within that zone. The Delegate 

^coined the Kenyan initiative and observed that thc Dratt 
Art>cles on the Exclusive Economic Zone submitted by the
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Delegate of Kenya were extremely valuable and had materially 
enhanced the prospects for the success of the Conference on the 
Law of the Sea. On the question of fisheries, the Delegate was 
of the view that any proposals on that subject should contain 
adequate safeguards for any historic rights which a coastal State 
presently enjoyed in regard to fishing whether it was in relation 
to free moving or sedantary fisheries. Finally the Delegate invited 
the attention of the Committee to the problems that could arise 
in relation to decision making process in the procedure of the 
forthcoming Conference on the Law of the Sea.

The Delegate of GHANA recognised that any viable inter
national legal order could not be established without reconciling 
the conflicting interests in the world community. In his view, 
the developing nations were not likely to accept any international 
system under which the content of the right of coastal States to 
exploit the resources of the seas adjacent to their territorial 
waters was determined by their economic development, capacity 
to exploit fishery and other resources. The Delegate basically 
endorsed the concept of the exclusive economic zone propounded 
by Kenya and suggested that as far as the limits were concerned, 
it should be possible to operate between a lower limit of 50 and 
an upper limit of 200 nautical miles measured from the coast
line. He, however, stressed that the establishment of such a zone 
by a developing coastal State should not preclude the participa
tion of a developed State in the exploitation of the resources in 
that zone. In his view, some of the responsibilities incidental to 
the exclusive economic zone concept would be to prevent pollu
tion of waters in that zone. Commenting on the proposal of 
Japan on fisheries he stated that the regulatory measures taken 
by a coastal State should be supported by the international 
community.

The Observer for AUSTRALIA drew attention to the 
Working Paper on Fisheries jointly sponsored by Australia and 
New Zealand at the fourth session of the Sea-Bed Committee in 
July-August 1972. The said Working paper, according to him, 
represented a serious attempt on the part of the co-sponsors to 
reconcile the interests of coastal States and of distant water

States. That could, in his view, be done only if these States 
f hed an agreement which would result in the rational utilisa- 
'1:30 of each particular stock of fish, besides further ensuring the 
ll°ximuni possible production of food from the available re 
1113 fces On the question of exclusive economic zone, the Observ 
8011 id that the U.N. Sea-Bed Committee would be beniiitted by 

useful and constructive contribution of various regional con
ferences and seminars such as the recent ones held at Santa 
Domingo and Yaounde. As regards the topic of land-locked 
States,°he made three observations: Firstly, the Convention 
which hopefully would emerge from the work of the Sea-Bed 
Committee and the Conference would inevitably involve compro
mises in order to accommodate as far as possible the interests of 
all States. Secondly, the position of land-locked States was 
taken due note of in the 1958 Conference of the Law of the Sea, 
as evidenced by Article 3 of the 1958 Convention on the High 
Seas. Thirdly, the Kenyan draft articles on the exclusive econom
ic zone, which took into account the rights and interests of land
locked States might possibly contain the seed of a possible 
solution.

The Australian Observer felt that the proposed Intel nation 
al Sea-Bed Authority should not, in the first instance, under 
take operational activities connected with sea-bed exploitation 
until such time as it was able to command its own financial
resources.

On the question of marine pollution, the Observer stated 
that Australia, with her extensive coastline, was deeply interest
ed with the progressive development of rules which could 
effectively be applied to combat marine pollution. He was hope
ful that the decisions taken at the Stockholm Conference and at 
lhe recent London Conference would pave the way to an elfec- 
tivc action in the Sea-Bed Committee on this vital issue.

The Delegate of the REPUBLIC OF KOREA considered 
question of fisheries as one of the most pivotal questions at 
forthcoming U. N. Conference on the Law of the Sea. He 
that his country, although belonging to the category oi long 

lsUnt fishing countries, had never pursued its own economic
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interests in such a manner as to be incompatible with the inter
ests of the international community in general and the interests 
of developing countries in particular. The Delegate was con
vinced that the Japanese proposals on fisheries provided a rat
ional approach which, after some adaptation and elaboration, 
could accommodate the conflicting interests of various countries 
to the widest extent possible. As regards the concept of econom
ic zone, the Delegate said that although in principle he agreed 
with the argument for a wider belt of economic zone, neverthe
less he was not satisfied with the way the Kenyan draft articles 
were presented.

The Observer for BRAZIL said that in extending its terri
torial waters to the limit of two hundred miles, Brazil had in 
mind its national interests of economic, political and sociological 
nature. He, however, explained that this act of extension of 
jurisdiction should not be taken as a threat to the freedom of 
the seas, especially to the freedom of navigation, once this was 
guaranteed by the national legislations of countries which had 
adopted such a limit. As for fishing position of his country, the 
Observer pointed out that his country had established a zone of 
100 miles within its territorial sea where fishing activities could be 
conducted by its national fishing vessels only. Beyond that zone, 
upto 200 miles, fishing activities might be conducted by both 
Brazilian and foreign fishing vessels.

The Observer for CANADA emphasised that the problems 
of the Law of the Sea constituted an indivisible whole, requiring 
an overall solution rather than a piecemeal and patchwork 
approach. On the question of pollution, the Observer recalled the 
contribution made by his Delegation in various international 
forums. As regards the rights and interests of land-locked States, 
he recognised that indeed there were certain very special prob
lems and satisfactory solutions to those problems could be found 
by making multilateral efforts. As regards the concept of exclu
sive economic zone, the Canadian Observer welcomed the 
Declarations of Santa Domingo and Yaounde Seminar and the 
proposal submitted by the Kenyan Delegation on the exclusive 
economic zone. In his view, these historic documents put
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, in clear and helpful terms the concept of economic zone 
format __ which was increasingly gaming recognition
- Patr‘mrich in promise for the future development of the Law
ft The Observer concluded that it was inappropriate and 

0fth to draw arbitrary and unnecessary distinction between
LmWinJd and developing coastal States in such a manner as to 
damage the interests of one group without advancmg the inter

ests of the other.
Resuming the discussion in the meeting held on Friday the 
nftanuarv, the Observer tor the UNITED STA1E 

AMERICA stated that it was almost universally recognise t a 
^clasïc division of the seas into two jurisdictional categories 

m(Sthe territorial sea and the high seas, was too rough a 
legal division to solve the real problems of States. He thoug t 
that it was now becoming apparent that just as t ^ terri °r' 
Rea was too rough a tool to harmonise navigation and resour 
interests economic jurisdiction that was completely coastal in 
Omen's was also inadequate to the task of harmomsmg

divergent interests with respect to resources
nvpr fisheries and sea-u^^*

standards and

Accordingly,
coastal State jurisdiction over‘fisheries and sea-bed resources
should be tampered by international treaty 
compulsory dispute settlement procedures. An Internationa 
approach 'to regulating pollution from ships was considered 
necessary to protect free navigation and toi practica re 
He stated that the three inter-connected and fundamental issues 
relating to machinery envisaged for the international sea-bed 
regime were : first, the structure of international machinery 
second, the nature of the exploitation system; and third protec 
tion of consumers' interests. He was hopeful that deliberations 
in the Committee would make an important contribution to a 
lfinely and successful law of the sea conference.

The Observer for PERU stated that the limits of the terri 
Nrial sea must be established by each State in accordance with 
reasonable criteria taking into consideration the geographic 
geologic, écologie, economic, social and national security factors 
F°r that reason and in order to meet the realities and the needs 
,f the various States, he added, it would be necessary to accept 

th« plurality of limits of the territorial sea on regional or
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sub-regional basis. The maximum limit of the sea, however, in 
his view, should not exceed two hundred nautical miles. The 
Observer explained that the States that had proclaimed their 
sovereignty over the 200-mile limit did not intend to restrict the 
transit of foreign ships and aircraft upto that limit, but only tc> 
ensure the proper utilisation of natural resources which they 
needed for their own development, to prevent damages from 
marine pollution and to supervise scientific research activities. 
The Observer stated that confinement of the sovereignty of 
coastal States to a narrow zone of territorial sea and the recog
nition of only preferential rights on areas adjacent to that sea, 
was a limitation on the possibilities of development for a majority 
of coastal countries in benefit of a minority of maritime powers 
whose financial and technological capacity allowed them to 
exploit advantageously the said areas, deepening in this way the 
gap between the rich and the poor countries. In his view, it 
was necessary to modify the classical attributes of the territo
rial sea, and he believed that this could be done on the occasion 
of the next international conference on the Law of the Sea.

The Delegate of the ARAB REPUBLIC OF EGYPT felt 
that the concept of freedom of fishing and its permissiveness 
might lead to conflicting claims and could be detrimental to the 
promotion of friendly relations among States. In his view, 
among the various approaches to the equitable solution of the 
problem of fishing were the recognition of two basic ideas 
relating to preferential or exclusive rights for the coastal State. 
He pointed out that there were certain basic differences between 
those two approaches on the one hand and those on the other 
which arose from the desire to maintain the present situation as 
much as possible, and only allowing minimum changes in the 
present regime of fisheries. Such proposals helped to create 
monopoly bv developed States over certain living resources 
which were economically advantageous, like the so-called highly 
migratory fishery, and to control the growth of the fishing 
industries, particularly of those who had recently started nation
al programmes for development. He agreed with the view that 
the rights of States should not be tied to their scientific and 
technological advancement. Such a course would only deepen- 
and not lessen, the gap between the rich and poor countries.

the question of land-locked countries, the Delegate expressed 
concern over the difference of opinion between the land

locked countries and the group of less developed countries as a
whole

The Delegate of SIERRA LEONE stressed that his Delega
tion considered the whole question of the Law of the Sea not 
only from an economic point of view but from a security point 
of view as well. The Delegate said that by a legislation adopted 
in 1971. the limits of Sierra Leone’s territorial sea had been ex
tended to two hundred nautical miles. He, however, categor
ically stated that the adoption of two hundred nautical miles of 
territorial sea need not alarm any one because his country had 
no intention to interfere with normal oceanic or maritime traffic.

The Delegate of the PHILIPPINES said that the exclu
sive economic zone concept submitted by Kenya was a laudable 
effort towards achieving a balance between the interests of the 
individual State and the international community. In his view, 
the Kenyan draft recognised the economic needs of the coastal 
States. He felt that the use of oceans as a means of communica
tion and transport was well protected in that draft. As regards 
the proposal of Japan on fisheries, the Delegate said that it was 
a commendable effort at accommodation and merited serious 
consideration. He appreciated the special needs and problems 
arising from the relevant geographical circumstances of the 
land-locked States. He, however, felt that a country that was 
not land-locked but ‘sea-locked’ or as was the case of archipela
gos sea-engulfed, the situation was not very different. He said 
that while such a country had easy access to the sea, it had also 
to put up with the hazards and travails that the sea might bring. 
The Delegate expressed his great concern over the pollution of 
the waters of the Pacific Ocean bordering the Philippines’ 
‘tfchipelago. On the question of international sea-bed regime 
and machinery, the Delegate said that it must be effective and 
sh°uld function not by the mandate of some States only, but by 

the States. Finally, the machinery should also in his view, 
ave authority to exploit resources directly.

The observer for the U.S.S.R. touching upon the question 
breadth of the territorial sea stated that his country had
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proposed that each State should have the right to establish 
the breadth of its territorial sea within the limits of no 
more than twelve nautical miles. A limit exeeding twelve 
nautical miles, he said, would place international navigation 
under the control of coastal States and would interfere with 
international communications and foreign trade, including thot 
of developing countries. Refering to the problems of fishing, he 
said that all States, particularly developing States, should be 
given a fair opportunity to exploit fishery resources in order to 
meet the needs of their peoples and, at the same time, provision 
should be made for the future development of fishing industry 
and the increase in the catch. The representative of U.S.S.R. 
explained in detail the provisions on freedom of navigation 
through straits used for international navigation, as submitted 
by his delegation to the U.N. Sea-bed Committee in 1971 and 
1972. Finally, he stated that greater effort should be made in 
order to complete the preparatory work for the third interna
tional conference on the Law of the Sea.

The Delegate of INDONESIA said that as far as his 
country was concerned, its most vital interest was naturally the 
question of the recognition of the concept of archipelago. With 
regard to the question of fisheries, the Delegate thought that 
in order to protect its special interest, a coastal State was 
entitled to fix a zone where it would exercise exclusive fishing 
rights. The Delegate was happy to note that his suggestions 
on the exclusive economic zone concept were reflected in the 
principles of draft articles on exclusive economic zone presented 
by Kenya. The Delegate expressed his concern over the 
increase in traffic of tankers and supertankers through Indone
sian waters or high seas adjacent to it, and thus exposing his 
country to pollution danger especially by oil coming from ships 
in case of accident, damage or other causes during their 
passage.

Resuming the discussion in the meeting held on Saturday 
the 13th of January, 1973, the Delegate of NEPAL stated that 
the condition of economic under-development of land-locked 
countries was directly related to their distance from the sea, and, 
by and large, the land-locked countries belonged to the category

• jeasi developed among the developing countries. In his 
° w all land locked countries sought transit and access only for 
trade and development purposes and none had far-flung interests 
outside their borders. He, therefore, stressed that the forth
coming Conference on the Law of the Sea should reaffirm the 
importance of transit and access, as well as the obligation of 
transit coastal countries to accord favourable treatment to the 
transit trade of land-locked countries in terms of the clearly 
defined rules and principles of international law. In his view, 
the new regime under the common heritage principle should 
fully take into account particularly the questions of representa
tion, participation and sharing of benefits in conformity with 
the spirit of the United Nations Sea-Bed Declaration of 1970. 
He also stated that the interests of land-locked countries in 
fisheries in areas outside the territorial waters should be 
protected.

The Delegate of INDIA outlined the development plans 
of fishery resources along the coast of India. He felt that since 
the highly migratory fishery resources of the seas were now 
being over-fished, they might become depleted and even extinct, 
unless some global regulations were made and an effective reg
ulatory body established. The Delegate considered that the 
developing countries of the world had a special stake in estab
lishing a fair international legal order for the proper distribution 
and utilisation of the fishery resources of the sea and the 
oceans. In his view, the concept of exclusive fishery zone 
should be separated from the concept of territorial sea, which, 
according to him, served a different purpose altogether. The 
delegate then introduced a set of draft articles on fisheries which 
inter alia provided that a coastal State shall exercise exclusive 
jurisdiction and control over the resources of the exclusive fishery 
z°ne, the outler limit of which will be settled after negotiation, 
^he exclusive fishery zone would, however, lie outside the 
Rrritorial sea. If the breadth of this zone was narrow, the 
lnterests of the coastal State in the fishery resources of the area 
'-^joining the exclusive fishery zone should also be protected.

The Observer for SPAIN said that though his country was 
°ne of the chief fishing powers, she shared the aspirations of the
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coastal developing countries and was ready to lend them her 
support even against her own immediate interests, in order that, 
in accordance with a principle of international social justice, the 
preferential rights of the said country might be laid down which 
would be to the long term advantage of everybody concerned. 
The right to exploit, preserve and explore the natural resources 
of the high seas adjacent to their coasts, inherent in the littoral 
States, according to him, was fully justified when its exercise 
was practised in accordance with reasonable and equitable 
criteria and within the framework of a general solution on this 
subject, its essential purpose being to raise the standard of living 
of the sea-board populations. Seaboard States, he added, 
should, therefore, be entitled to establish special maritime juris
dictions with a view to preserving, regulating and using the live 
resources of the sea adjoining their coasts. And of course when 
adopting such measures, they would be bound to take into 
account - through the channel of negotiation - third-party States’ 
interests, in reasonably participating in the fishing thus regu
lated.

At the end of the aforesaid general discussion, the matter 
was referred to the Sub-Committee on the Law of the Sea, 
which is composed of the entire membership, for study and 
submission of a report. The Sub-Committee held four meetings 
between 13th and 17th of January, 1973 and a report was drawn 
up on its work by the rapporteur which was considered by the 
Committee in the plenary session held on the 18th of January. 
1973. The Committee decided that the Draft Articles presented 
by the Delegation of India on Fisheries together with the text 
of the questions posed by the Delegation of Japan be submitted 
to the member Governments with the request that the Govern
ments may give their concrete comments and suggestions on the 
Draft Articles to the Secretary-General within one month from 
the close of the session, if possible.

. report of the rapporteur on the
(1V) OF SUB-COMMITTEE ON THE

WORK C
law OF THE SEA 
fourteenth session

during the

Mr. J.D. Ogundere (Nigeria) 
Mr. A.A. Adediran (Nigeria) 
Dr. S.P. Jagota (India)

Chairman 
later :
Rapporteur

1 Organisation of work

The Working Group on the Law of the Sea, which met on 
inth of January 1973, recommended that the discussions on 
Law of the Sea, both in the plenary and in the Sub-Committee, 
be confined to the topics set out below, viz.

(1) Fisheries. Exclusive Economic Zone;
(2) Rights and Interests of Land-lockd States;
(3) International Machinery for the Sea-Bed: and

(4) Marine Pollution.

2. Dr. S.P. Jagota of India was elected rapporteur in the 
place of Mr. C.W. Pinto of Sri Lanka, who had resigned.

3 The subject was discussed in the four plenary meetings 
during the session at which eleven delegations and nine obser

vers made statements.

4. The Sub-Committee on the Lew of-he Sea held four 
meetings on the 13th, 15th and 17th January 1973. The dts- 
cussion held therein is summarised, subject-wise, below.

Fisheries
5. On this subject the Japanese proposal, which may be 

found on pages 341-351 of Volume III of the Bnel of Documents 
Prepared for the 1973 New Delhi session ot the AALCC, wa
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referred to. Another proposal regarding the exclusive fisheries 
zone was made by the Indian Delegation in the plenary meeting 
on the 13th January 1973. A copy of this proposal is annexed 
to this report.

6. A number of delegates spoke on the Indian proposal. 
Clarifications were sought by the Delegation of Japan which 
were later circulated among the members of the Sub-Committee 
and arc annexed to this report.

7. The concept of exclusive fishery zone found general 
support in the Committee. The Delegation of Japan reserved 
their position. According to them, the fishery resources be
yond the 12-mile territorial sea are to be considered as the ob
ject of the common interest of the international community, 
which must be utilised by the coordination of all the States 
concerned, keeping a balance between the interests of the coastal 
States and those of the distant water fishing States. It is on this 
conception that the Japanese proposal for a regime of fisheries 
on the high seas (UN Doc. A/AC. 138/SC. II/C. 12) was pre
pared. The concept of the exclusive fishery zone suggested by 
the Indian Delegation is difficult to accept for the Japanese Dele
gation insofar as the coastal State is to claim the exclusive inter
ests on fisheries within the zone in such a way that, in some 
cases, it may only allow foreign fishing vessels to come to fish. 
The word ’‘may” in Article 4 is based on the concept of exclu
siveness. In addition, this concept of exclusive fishery zone would 
be contrary to proper conservation of the fishery resources be
cause, under this concept, each coastal State may apply in an 
arbitrary manner the measures it deems fit.

In the Indian draft, regulations to be made for the fisheries 
outside the limits of the exclusive fishery zone are not clearly 
defined and the clause concerning the settlement of disputes is 
far from clear.

The Japanese Delegation, which put some questions for 
clarification purposes, reserved the right to comment on these 
problems after the ideas, behind these suggestions have beeii

c one other delegate (Republic of Korea) said that he 
8‘ sorted nor opposed the Indian proposal, and that he

u"?pSnt his government’s views on this subject at a ae

rr>mmeats were also made by a number of other dele- 
9 Thfoe egate of Sri Lanka, while supporting the con

ations. The u * emphasised that the histone rights
cept of exclusive fistey zone, »,p ^ The Delegate

^ the *shms rpfai Th°ef
Egy pt " ^ K be notilkd t0 a designated author,ty. The 

;l coastal wanted that the outer limit of the exclusive
Delegate of Indones and that in fvxing it the special
fishery zone need no ^ ^ CQastal State should be borne
economic andsoend were ^ raise(i. The Delegate
of India agreed to bear these in mind and answer them ,n hts 

future presentation on the subject.
,0 The Indian Delegate suggested that the draft articles 

■ a hthp various member governments, and
may be “«^^^Destions for improvement of the draft
concrete comments a 00Secretary_General, if possible, with
may be sent by them S the session. These might then
in one month after the close o these could be
be passed on to lhe °OV""™/ra/ion by them before the begin

U.NSea-Bed Commitiee in

March 1973.
11. This view was supported by the delegates.

Exclusive Economic Zone
12 The concept of exclusive economic zone found aen-

. ' t ■ the Sub-Committee. Statements were made by
ml support in the Sud comiim , -miner that thisthe Delegates of India, Sr, Lanka and Kenya clar fyuig ^ 
concept protected the economic interests of thecoa art1 Sate 
the zone adjoining its coast, inciting the,,; ml.red m dtc « 
sources of the sea-bed, the sub-soil, an o ‘ sllbaid-
The concept of exclusive fishery zone, it was ^ JlonkL

to the exclusive economic zone. 1 
therefore, be regarded as complementary rather man

-ontradiclorv.
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13. Reservation was made by one delegate to this con
cept.

Land-locked States

14. The Chairman of the Special Study Group of Land
locked States, Ambassador Tabibi of Afghanistan, introduced 
his working paper in the Sub-Committee on the 17th January 
1973, and emphasised that the special interests of the land-locked 
States, which required international recognition and protec
tion, related to the following :

(1) Free access to the sea (in both directions); and
(2) Adequate sharing of the resources of the sea includ

ing the sea-bed.

15. He traced the history of the evolution of the first con
cept and indicated how it had gradually been recognized at the 
1958 Conference on the Law of the Sea, the Convention on 
Transit Trade of Land-locked States in 1965, and in subsequent 
developments. The access to the sea should include the access 
to the resources of the sea, including those of the continental 
shelf, the fishery zone, and the high seas. He said that the land
locked States had a special interest in the resources of the sea 
and the sea-bed, which had been declared by the U. N. General 
Assembly in 1970 as the ‘'common heritage of mankind”. 
Accordingly, the interest of the land-locked States must be pro
tected in the regime to be established for the sea and the sea-bed 
as well as in the distribution of benefits arising from the exploi
tation of these resources. In his view, these interests would be 
better protected if the zone of exclusive coastal jurisdiction 
was a restricted one.

16. A short discussion followed this presentation. Views 
were expressed that the right of land-locked States should be 
subject to reciprocity and that since most of the land-locked 
States were developing countries their interest lay in aligning 
their views with the viewpoint of the developing countries in the 
Group of 77, particularly in relation to the limits of exclusive 
coastal jurisdiction. It was suggested that the land-locked States 
should consider supporting the coastal interests and secure
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ton of their reasonable interests in the zones reserved for 
pf0 nart from getting an adequate share of the benefits from 
thcm, aPrces of the sea and the Sea-bed. This view was opposed 
the re*jVer delegate who suggested that the resources of the sea 
p a" sea-bed being the common heritage of mankind, includ- 
im the interests’of the land-locked States, and therefore these 
^ aid not be reserved exclusively for the coastal States.
S °U 17 It was agreed that the Special Study Group on the 
i nd locked States should hold its meetings urgently and consid- 

ü'e various issues involved and, if possible, submit its report 
er pr0gress achieved to the next session of the Sub-Committee 
and if possible, give its concrete formulations on the subject.

International Machinery
18 Statements were made on this subject by the Dele

gates of India and Sri Lanka. It was recalled that the subject of 
international machinery and the draft articles prepared on the 
subject by Mr. Pinto of Ceylon, were introduced and elaborate
ly discussed at the AALCC session held in January 1972 at 
Lagos. It was further stated that since the UN Sea-Bed Com- 
miuee had only recently started substantive discussion on this 
subject, we need not discuss in depth the various issues involved 
in this question. Depending upon the progress achieved in 
March 1973 on this subject, a further discussion on this question 
could be taken up by the Sub-Committee at the inter-sessional 
meeting, if one was held. However, the chief features of 
the proposal of Sri Lanka were again elaboratated by the dele
gations.

Marine Pollution
19. For lack of time the subject of marine pollution could 

not be considered in depth. Request was, however, also made 
by the Delegate of Egypt for the preparation of comprehensive 
material on the subject by the Secretariat, particularly on the 
Question of liability arising from pollution damage.

Sd/-
(S.P. Jagota) 
Rapporteur 
18.1.1973
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ANNEX-l
DRAFT ARTICLES ON FISHERIES 
(as proposed by INDIA on 13.1.1973)

Article—1

A coastal State shall exercise exclusive fisheries jurisdiction
and control in a fisheries belt, the outer limits of which are......
nautical miles measured from the outer limits of territorial 
waters. The area covered by such belt is hereinafter described 
as ‘‘the exclusive fisheries zone”.

Article—2

Each coastal State shall notify to the Authority established 
for the purpose by the Conference on the Law of the Sea the 
limits of the exclusive fisheries zone defined by coordinates of 
latitude and longitude and marked on large scale charts officially 
recognised by that State within a period of.......

Article—3

Where the coasts of two or more States are opposite or 
adjacent to each other and the limits of the exclusive fisheries 
zone overlap, such States shall, by agreement, precisely delimit 
the boundary separating their respective zones and inform the 
Authority of such agreement. In the absence of an agreement, and 
unless another boundary line is specified by special circumstances, 
the boundary shall be the median line, every point of which 
is equidistant from the nearest point on the baseline from which 
the outer limits of the respective exclusive fisheries zones are 
measured. If the parties agree, the Authority shall assist them 
in concluding a satisfactory agreement with regard to the limits 
of their respective zones.

exploded by the coastal State itself, whether due to its lack of 
technological capability or otherwise, it may allow nationals of 
other States to fish in the zone, subject to such regulations as 
may, ,nter a^ia' re*ate to following : —

(a) licensing of fishing vessels and equipment;
(b) limiting the number of vessels and the number of 

units of gear that may be used;
(c) specifying the gear permitted to be used;
(d) fixing the periods during which the prescribed species 

of fish may be caught;
(e) fixing the size of fish that may be caught;
( f) fixing the quota of catch, whether in relation to parti

cular species of fish or to catch per vessel over a 
period of time or to the total catch of nationals of one 
State during a prescribed period.

2. The regulations prescribed by the coastal State shall 
not discriminate between the nationals and vessels of one foreign 
State and another.

3. The privileges allowed for the nationals of a land
locked State to fish in the exclusive fisheries zone shall be 
determined by a bilateral agreement concluded between the 
coastal State and the land-locked State or shall be such as are 
determined regionally or by the convention adopted at the Con
ference on the Law of the Sea in 1973-74.

Article —5
A coastal State has a special interest in the maintenance of 

,p e Productivity of the living resources of the area of the sea adja- 
~ent to the exclusive fishery zone.

Article—4

The coastal State shall have exclusive rights of exploration 
and exploitation of the living resources of the exclusive fisheries 
zone. It alone shall adopt measures for the conservation and 
development of these resources. It shall determine the optimum 
sustainable yield from these resources. If such yield is no1

Article—6
ejt I F°r living resources of the sea outside the limits of the 
rat' US'VC fishery zone> regulations may be made for their explo- 
0f n’ c°uservation, development and exploitation by the States 
llabits re®*°n concei'ned, if the fish stock is of limited migratory 

The States of the region may establish these regulations
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either by entering into an agreement or convention or by 
requesting the international fishery commission of the area to 
formulate these regulations for the region, subject to ratification 
by them.

Article —7
In respect of fisheries of highly migratory habits outside 

the limits of the exclusive fisheries zone, regulation for conserva
tion and development as well as exploration and exploitation 
shall be made by the Authority established by the Convention 
adopted at the Law of the Sea Conference in 1973/1974.

Article —8
All fishing activities in the exclusive fisheries zone and the 

rest of the sea shall be conducted with reasonable regard to the 
interests of other States in the uses of the sea. In the exercise of 
their rights, the other States shall not interfere with fishing acti
vities in the exclusive fishery zone.

Article—9
The jurisdiction and control over all fishing activities in 

the exclusive fisheries zone shall lie with the coastal State con
cerned. Any dispute or difference concerning the limits of the 
respective zones, the application or validity of the regulations, or 
the interpretation or application of these articles shall be settled 
by the judicial institutions of the coastal State concerned.

2. Appeal from the decision of the judicial institution on 
the question of the interpretation or application of these articles 
may lie to a forum agreed upon between the coastal State and 
the other State concerned.

3. Any disputes concerning the fishing activities outside 
the protected fisheries zone, whether arising out of the regula
tions or concerning the interpretation or application of these 
articles, shall be referred to the Authority established by the 
Convention adopted at the Law of the Sea Conference in 1973/
1974 for its decision. The decision of the Authority shall be 
binding on the parties to the dispute, and will be implemented 
by them forthwith.

Article—10
(Fiuai clauses, if necessary).

ANNEX-II

ATTESTIONS PUT TO THE INDIAN DELEGATION 
tHE que the CLARIFICATIOn PURPOSES

by Prof. S. Oda of JAPAN

,, .... reference to the high seas in the Indian draft, 
intended in this draft that the areas beyond the territorial 
including the exclusive fishery zone, still be considered as a

1 _ There is no 
Is it 
sea,
part of the high seas ?

? If the extent of the exclusive fishery zone is to be unifoimly 
fixed what will be the merit of notifying to the Authority the 
limits defined by coordinates of latitude and longitude in each 
case 7 Is it the intention of the author to apply the same pro
cedures also in case of the territorial sea and the continental

shelf ?

3. It is understood that, under the Indian draft, the coastal 
State is entitled to prescribe fisheries regulation, apply it to 
foreign fishing vessels in the exclusive fishery zone, and, m case 
of violation, to seize the foreign fishing vessels, take them to its 
own port, punish their captain/master and confiscate the vessels
at its own court under its own procedure. If this is the ease,
the exclusive fishery zone would not be diffcient from the tern 
torial sea, as far as fisheries regulations are concerned. The 
question may be raised, as to why, in the Indian draft, a piovi 
sion is specifically prepared to the effect that the coastal State 
may (not shall) allow foreign nationals to fish in the zone in 
some specific cases. It is submitted that even within the limit o 
the territorial sea, the coastal State may always allow foreign 
nationals to fish therein according to its own discretion.

4. If the coastal States only may (but not shall) allow foreign
nationals to fish in the exclusive fishery zone, why have the 
regulations to be applicable to foreign nationals, such as enu
merated in Article 4, paragraph 1 to be specified ?
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5. It is provided in the Indian draft that the coastal State 
may allow foreign fishing vessels to come to fish in its exclusive 
fishery zone on the non-discriminatory basis among the foreign 
States, if the optimum sustainable yield is not fully exploited by 
the coastal State. If the coastal State introduces foreign capital 
of any specific countries to set up joint ventures for fishing 
industries, is this interpreted as contradictory to the said rule of 
non-discrimination ?

6. The rule of non-discrimination among foreign States under 
Article 4, paragraph 2, is specifically applicable in the exclusive 
economic zone, but not in the territorial sea. However, in case 
that the regulations are prescribed in terms of limiting the 
number of fishing vessels, fixing the quota of catch, etc. how can 
this rule work in effect ?

7. In connection with limited migratory habits beyond the
exclusive fishery zone (Article 6), is it the intention of the 
author to exclude non-regional States from fishing in that 
region ? It may also be asked how the regulations made by the 
States of the region concerned are to be enforced upon the 
fishing vessels of the respective States of the region and of the 
non-regional States. ■

8. With regard to highly migratory habits (Article 7), how 
are the regulations made by the International Authority to be 
enforced upon fishing vessels ?

9. The idea behind Article 9 does not seem to be quite clear 
What does paragraph 1 mean ? If the concept of the exclusive 
fishery zone is to be accepted under the new rule of inter
national law, there would be no doubt that the full jurisdiction 
be exercised by the coastal State, and then paragraph 1 would 
not make any sense.

10. Article 9, para. 2 is so much different from the Optional 
Protocol of Signature concerning the Compulsory Settlement of 
Disputes of 1958. It will be appreciated that the idea behind 
the paragraph be fully explained. For instance, does “appeal

discussion of the judicial institution” mean an appeal 
ft°m foreign individual prosecuted on the ground of the viola
te aDf the fisheries regulation of the coastal State, or an appeal 
1100 foreign State whose nationals are punished at the judicial
iourt of the coastal State ?

Questions are only for Clarification Purposes and should 
y^etwret'd el,her In Fa,on, of o, Agains, Ihe Ini,an

Draft.





(i) INTRODUCTORY NOTE

The subject '“Law of International Rivers” had been 
ferred to this Committee for consideration under Article 3 (b) 

0f its Statutes by the Governments of Iraq and Pakistan. 
Although the subject is fairly vast it became clear from the 
preliminary statements made by the delegations of the referring 
,-overnments at the ninth session of the Committee, held in New 
Delhi in December 1967, that the topics which they wished the 
Committee to consider related to some particular aspects of the 
problem. Iraq appeared to be primarily interested in two 
questions, namely, (a) definition of the term ‘ international 
rivers”, and (b) rules relating to utilisation of waters of interna- 
lional rivers by the States concerned for agricultural, industrial 
and other purposes apart from navigation. Pakistan’s primary 
concern also appeared to be with regard to the uses of waters of 
international rivers, and more particularly, the rights of lower 
riparians.

It has been well-recognised that protection of the legitimate 
rights of the States concerned in the waters of international 
rivers is a matter to be regulated by rules which would be 
acceptable to the international community as a whole. As has 
been pointed out by several jurists and writers, there are certain 
rules on the subject which are already in existence derived from 
international custom, practices among nations, opinions of 
jurist', decisions of courts and provisions of treaties and conven
ions. In recent years, a great deal of work in the field has been 
done by various learned institutions and bodies such as the 
Institute of International Law, the International Law Association,

Inter-American Bar Association, New York University 
School of Law and the Economic Commission for Europe. The

notable and comprehensive study prepared so far in this 
h^ld may be found in the formulations adopted by the Inter
actional Law Association at its 1966 Conference which are 
* nown as the Helsinki Rules. The General Assembly of the 
- mted Nations by a decision taken at its twenty-fourth session
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had requested the International Law Commission to formulate 
the draft rules on this subject after talcing into account the work 
done by other bodies, and the same is now pending consideration 
of the Commission.

This Committee at its ninth session after a preliminary 
exchange of views on the subject directed the Secretariat to 
collect the relevant background material on the issues indicated 
in the statements made by the delegations and to prepare a Brief 
for consideration of the Committee. One of the main issues that 
arose in the course of discussions at that session was how far the 
rules developed and practised by European nations would be 
applicable to the problems which arise in the Asian-African 
region having regard to the different geophysical characteristics 
of the rivers and the needs of the people for varying uses of the 
waters. Some of the delegates stressed on the urgent need for 
the development of the law in a manner that would reflect the 
Asian-African viewpoint. Opinions were also expressed that the 
draft principles adopted by the International Law Association 
and the Institute of International Law did not meet the situation 
faced in certain Asian and African countries.

The Committee at its tenth session held in Karachi in 
January 1969 took up the subject for further consideration on the 
basis of the material placed before it by the Secretariat with a 
view to formulate its recommendations on the subject in the 
form of draft principles. The Committee took note of the views 
and opinions expressed from time to time by jurists and experts 
on various questions, the decisions of the Permanent Court ol 
International Justice, federal courts and arbitral tribunals as well 
as the work already done by learned institutions and bodies. 
The Committee also had before it the relevant provisions ol 
treaties and conventions with regard to international rivers in 
Asia, Africa, Europe and the Americas. The Committee at that 
session by resolution Mo. X (6) appointed a Sub-Committee to 
give detailed consideration to the subject and to prepare a dralt 
of articles on the Law of International Rivers, particularly in the 
light of the experiences of the countries of Asia and Africa and 
reflecting the high moral and juristic concepts inherent in their 
own civilisations and legal systems for consideration at the

t-0nin’lltee s
next session. The Committee also directed its

tariat to assist the Sub-Committee and to collect relevant 
Se°r round data in the light of the discussions at the Committee’s 
b h session. It also requested the member governments to 
^dicate points on which they desired further data to be collected
iiv
by the Secretariat.

The Sub-Committee appointed at the Karachi session met 
jNew Delhi in December 1969 to consider the matter in the 

|.n ^ of the suggestions made by the member States of the 
Committee and further material collected by the Secretariat in 
pursuance of the aforesaid resolution No. X (6). The matters 
taken note of by the Sub-Committee included the question of 
formulation of the definition of an international river ; the 
general principles of municipal waters rights existing between 
owners of adjacent land under different municipal systems ; the 
decisions of courts and arbitral tribunals on disputes relating to 
water rights between independent States and constituent States of 
the federation, general principles governing the responsibility of 
States and the doctrine of abuse of rights ; river pollution ; 
rights of riparians regarding the uses of waters ol international 
fiver basins ; and State practice regarding settlement of river 
water disputes. At this meeting the Delegate of Pakistan placed 
a set of ten draft articles for consideration ol the Sub-Committee 
and the Delegate of Iraq also placed before the Sub-Committee 
a set of draft principles consisting of 21 articles. The Delegates 
of Iraq and Pakistan desired that the Sub-Committee should 
proceed to discuss the subject on the basis of the draft formula
tions presented by them, whilst the Delegate of India desired 
'bat the Sub-Committee should take the Helsinki Rules as 
(he basis for discussion. As the discussions in the Sub-Committee 
Were not conclusive, it was agreed that the matter should be 
further discussed at the next session of the Committee.

At the Accra session held in January 1970, the Delegates ol 
^raq and Pakistan submitted a joint draft consisting of 10 articles 
wfiich they wished the Committee to take up as the basis for 
'-fiscussion. The Delegate of India also submitted a proposal 
tilat the Helsinki Rules adopted by the International 

1 Association in 1966 should be the basis of the Committee’s
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study and, to begin with, the lirst 8 articles of the Helsinki Ru^s 
should be taken up. No progress could be made at the Accra 
session on this subject as the discussions centred around procedur
al matters and there was not sufficient time to discuss the 
substantive issues.

At the Colombo session of the Committee held in January 
1971, following the discussions in the plenary, it was decided to 
appoint a Sub-Committee comprising of the representatives of 
Ceylon (now Sri Lanka), Ghana, India, Indonesia, Iran, Iraq, 
Japan, Jordan, Nigeria, Pakistan and the U. A. R. (now Arab 
Republic of Egypt) to give detailed consideration to the subject. 
The representative of Ceylon (Sri Lanka) and the representative 
of Japan were elected as the chairman and the rapporteur to 
prepare a working paper consisting of a set of draft articles 
amalgamating, as far as possible, the propositions contained in 
the joint proposal of Pakistan and Iraq and in the Helsinki 
Rules. The rapporteur submitted his working paper containing 
ten (l to X) draft propositions, which were accepted by the 
Sub-Committee as the basis of discussion. However, due to 
lack of time, the Sub-Committee was able to consider only the 
draft propositions I to V and it recommended consideration of 
the rest of the propositions at an inter-sessional meeting to be 
convoked prior to the thirteenth session of the Committee. The 
Sub-Committee accordingly met again in Colombo from 6 to 1Ü 
September 1971 when it considered the draft propositions 
1 to X.

At the thirteenth session of the Committee held in Lagos 
the subject was taken up for further consideration by the 
Standing Sub-Committee as reconstituted at that session. During 
the meetings of the Sub-Committee it was observed that the 
draft proposals prepared by the rapporteur did not cover all 
aspects of the Law of International Rivers and that they were 
silent in particular on the rules relating to navigational uses 
such rivers. The Sub-Committee accordingly agreed to take up 
other aspects of this subject including navigation, pollution, 
timber floating etc. in its future sessions. The Sub-Committc^ 
also agreed that the Committee should direct the Secretariat to 
prepare a study on the subject of the right of land-locked

■ ,s to access to the sea through international rivers. It 
cOtJntr'Lther agreed that the new draft proposals with appropriate 
WaS entaries thereon should be prepared by the rapporteur of 
C0I1T b-Committee and circulated through the Secretariat to 
the of the Sub-Committee before the next session.
jjjemoera

During the fourteenth session of the Committee held in 
xi w Delhi in January 1973, the matter was again considered 
h Cthe Standing Sub-Committee. Although the Sub-Committee 

yhausted its consideration of the revised draft formulations and 
eommentaries prepared by the rapporteur, it was unable to agree 
1 a ^ of propositions on the Law of International Rivers. It 
° s however, able to analyse the problems critically and extens
ively and thereby could identify several areas which it recom
mended for further study by the Committee at an appropriate 
time in the future. The subject will accordingly be taken up 
by the Committee at one of its future sessions.



(ii) REPORT OF THE STANDING 
SUB-COMMITTEE ON THE LAW OF 

INTERNATIONAL RIVERS 
Presented at the Fourteenth Session

PARTI

General

The Standing Sub-Committee on the Law of International 
Rivers, which was constituted at the thirteenth session held in 
Lagos in January 1972, met at the present fourteenth session in 
New Delhi with the following delegates of the member countries 
of the Sub-Committee :

Egypt represented by Mr. Mohamed M. Hassan
Ghana represented by Mr. G. Nikoi
India represented by Mr. S. N. Gupta

Mr. V. N. Nagaraja
Mr. S. C. Jain

Iran represented by Mr M. A. Kardan
Iraq represented by Mr. Sabah Al-Rawi
Japan represented by Mr. E. Furukawa
Nigeria represented by Hon. Mr. A. A. Adediran 

Mr. J. D. Ogundere
Nepal represented by Hon. C. R. S. Malla and 

Mr. K. N. Upadhya

The Secretariat was represented by Mr. K. Ichihashi 
Deputy Secretary-General, and Dr. Aziza Fahmi.

The Standing Sub-Committee held six meetings with 
Mr. Furukawa of Japan as chairman and Mr. Mohamed Hassan 
of Egypt as rapporteur.

At the beginning of its work, the Sub-Committee agreed 
that the draft propositions prepared by the special rapporteur, 
Prof. Shihata, should be the basis of the discussions and agreed
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the comments by Dr. Aziza Fahmi on the urau proposi

lions-
2. The rapporteur introduced the draft propositions 

spared by Prof. Shihata, and Dr. Aziza Fahmi submitted a 
document entitled “Commentary on the Draft Propositions” 
which has been distributed among the members of the Sub
Committee.

PART II

Background of the Subject and Recommendations

The subject, “Law of International Rivers” had been 
referred to this Committee for consideration under Article 3 (b) 
of its Statutes by the Governments of Iraq and Pakistan. The 
sponsors of the subject appeared to be primarily interested in 
iwo questions, namely (a) definition of the term “international 
rivers” and (b) rules relating to utilisation of w'aters of interna
tional rivers by the States concerned for agricultural, industrial 
and other purposes apart from navigation, particularly in con
nection with the rights of lower riparians.

The centre of the problem, therefore, was how far the 
rules developed and practised by European nations which were 
compiled in the Helsinki Rules 1966, the most outstanding 
achievement on this subject in recent decades, would be appli
cable to the problems which arise in the Asian-African region 
having regard to the different geophysical characteristics of the 
nvers and the needs of the people for varying uses of the waters.

The Committee had first considered this subject at the 
tutiih session held in New Delhi in December 1967, and then 
Subsequently at the tenth session in Karachi in January 1969, at 
me eleventh session in Accra in January 1970, at the twelfth 
wssion in Colombo in January 1971, and at the thirteenth session 
m Lagos in January 1972.

It was decided at the Colombo session to request the then 
porteur to formulate a set of draft propositions amalgamating 

v two draft proposals submitted by Iraq and Pakistan, on one 
ncL and by India, on the other. The draft propositions thus
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prepared were carefully and extensively considered at the Sub
Committee meetings at Colombo at the regular session jn 
January 1971 and at the inter-sessional meeting in September in 
the same year. At Lagos session, after further examination of 
the formulation of the first rapporteur, it was decided to request 
the new rapporteur to prepare a revised set of propositions with 
suitable commentary.

At the meetings of the present session, the Sub-Committee 
considered the new formulation prepared by Professor Shihata 
of Arab Republic of Egypt and completed consideration of all 
the 10 propositions of the said formulation.

In all four sessions stated above, the Sub-Committee had 
the opportunity of hearing the various views from member 
governments on certain problems relating to the equitable 
utilization of waters of an international river which had partic
ular importance to the Asian and African countries.

Since the problems were so complex and involved a wide 
range of significance, the Sub-Committee was still unable to 
reach an agreement on a set of propositions on this subject. 
However, the Sub-Committee had been able to analyse the 
problems critically and extensively and thereby could identify 
several areas which may deserve a further study by the Com
mittee at some opportune time in future. It may be specifically 
mentioned here that while it is regretted that Pakistan is not 
represented at the present session, major points raised by the 
Pakistan Delegation at the earlier sessions are more or less incor
porated in the Part 111 of the present report.

The Sub-Committee wish, therefore, to report to the 
plenary meeting that it has almost exhausted its discussions on 
the subject referred by the two sponsoring countries, viz. Iraq 
and Pakistan.

Finally, the Sub-Committee recommends to the plenary 
session to consider the present report of the Sub-Committee at 
an opportune time in a future session.

Summary of Discussions 

PROPOSITION-!

Text of the rapporteur’s formulation

“The general rules set forth in these propositions are 
Keable to the use of waters of an international drainage basin 

except as may be provided otherwise by convention, agreement 
or binding custom among the basin States.”

Summary of Discussions

1. One delegate stated that there were certain difficulties, 
c. g, delimitation of water-shed limits in open lands would have 
to be taken into consideration.

It was also pointed out by some delegates whether to 
accept the international drainage basin concept in toto or try to 
adapt the concept to the factors which characterise rivers in 
Africa and Asia.

According to another delegate these difficulties were of 
technical rather than of legal nature and therefore the interna
tional basin approach was adequate to meet various situations.

2. A proposal was submitted by one delegate to substi
tute “binding custom” by “established custom” and no agree
ment was reached.

PROPOSITION-11 

Text of the rapporteur's formulation

“1. An international drainage basin is geographic area 
^tending over two or more States determined by the watershed 
"fits of the system of waters, including surface and underground 
aters> flowing into a common terminus.

2. a "basin State” is a State the territory of which 
Eludes a portion of an international drainage basin.”
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Summary of Discussionx

1. According lo one delegate, the knowledge in most 
Asian and African countries in regard to underground waters 
was not sufficient and, therefore, be left out of consideration 
According to another delegate, underground water was an 
essentia) part of the water resources system of drainage basin 
and in the context of the overall development of these resources, 
it cannot be left out of consideration without detriment to 
development.

2. One delegate proposed the adoption of the traditional 
définition of “international river” as proposed in the Iraq- 
Pakistan draft to overcome certain difficulties as pointed out 
by Dr. Aziza Fahmi and some other delegates were of the 
opinion that the problems involved should be studied carefully 
before deciding on the final approach to be adopted. Another 
delegate stressed the validity of the drainage basin approach 
and saw no advantage in detracting from it. Hence he did not 
consider it necessary to define “an international river.”

PROPOSITION -111

Text of the rapporteur’s formulation

“1. Each basin State is entitled, within its territory, to a rea
sonable and equitable share in the beneficial uses of the waters 
of an international drainage basin.

2. What is a reasonable and equitable share is to be deter
mined by the interested basin States by considering all the 
relevant factors in each particular case.

3. Relevant factors which are to be 
in particular :

considered include

(a) the economic and social need of each basin State 
and the comparative costs of alternative means ot 
satisfying such needs.

tb) the degree to which the needs of a basin State may 
be satisfied without causing substantial injury to a vo* 
basin Slate.

.c) I lie past and existing utilization of the waters.
(d) the population dependent on the waters of the basin 

in each basin State.
liie availability of other water resources, 
the avoidance of unnecessary waste in the utilization 
of waters of the basin.
the practicability of compensation to une or more of 
vhe co-basin States as a means of adjusting conflicts 
among uses.

(h) the geography of the basin.
^i) the hydrology of the basin.
Ijj climate affecting the basin.”

Summary of Discussions

1. The following amendment proposed by one delegate 
entailed an extensive discussion. That is to say, it was pro
posed to add to paragraph 1. a phrase - giving priority to land 
within the watershed limit.”

2. It was also proposed by another delegate to add after 
"basin State” of paragraph 3 (a) “with due regard to the 
development interest of the less developed basin State.”

3. The proposal made by the same delegate to add to 
sub-paragraph 3 (j) “and in particular the rate of rainfall and 
wells in the basin” was unanimously accepted.

4. Another delegate proposed to substitute "other water 
resources” in sub-paragraph 3 (e) by “other alternative 
resources” because certain benefits derivable from water, e. g. 
communication, power etc. could be derived by utilization of 
other resources, e. g. oil, gas, etc.

5. Still another delegate suggested that ihe sub-paragraph 
' (e) of the rapporteur’s draft may be read as follows:

“(e) The availability of other water resources within that 
portion of the international drainage basin that lies in



6. It was proposed by one delegate to renumerate the 
factors considered in paragraph 3 as follows :

Sub-paragraph (c) becomes (a),
Sub-paragraph (a) becomes (b), and 
Sub-paragraph (b) becomes (c).

PROPOSITION-IV

Text of the rapporteur’s formulation

‘T. Every basin State shall act in good faith in the exercise 
of its rights on the waters of an international drainage basin in 
accordance with the principles governing good neighbourly 
relations.

2. A basin State may not therefore undertake works or 
utilisation of the waters of an international drainage basin which 
would cause substantial damage to another basin State unless 
such works or utilisations are approved by the States likely to be 
adversely affected by them or are otherwise authorised by a deci
sion of a competent international court or arbitral commission.”

Summary of Discussions

1. One delegate stated that paragraph 2 of the proposi
tion is not acceptable to its delegation and that he proposed to 
replace the same by the following amendment :

“Consistent with the principles of sovereign equality of 
all States, every basin State should have due regard to the 
rights of co-basin States in the excercise of its right to 
use the waters of an international drainage basin.”

2. Another delegate objected to the said proposition, 
and suggested that the word “shall” in paragraph 1 should be 
replaced by the word “must” so that it gives the firm confir
mation of an obligation. He supported the suggestion made by 
Dr. Aziza Fahmi that Proposition IV should just state the 
rules and the procedure to be followed in the settlement of 
disputes should be subject to special propositions.

No agreement was reached on this question.

Text of the rapporteur's formulation

-In determining preferences among competing uses 
,,,.fferent co-basin States of the waters of an international 
i *fage basin, special weight should be given to uses which are 

the basis of life, such as the consumptive uses.

Summary of Discussions

1. One delegate objected to the wording of Proposition V 
us present form and suggested a proposal along the lines of

Article VI of Helsinki Rules giving no preference to competing

uses.
2. One delegate suggested the deletion of the Phrase 

-the consumptive uses” at the end of the proposition to avoid the 
ambiguity in the interpretation of the uses which the phrase 
might imply. Another delegate agreed to the deletion and 
proposed adding “are essential to sustain 
“which.”

PROPOSIT ION -V

life” aftei the word

3. No agreement was reached on this proposition.

PROPOSITION-VI

Text of the rapporteur’s formulation

“A basin State may not be denied the present reason
able use of the waters of an international drainage basin to 
reserve for a co-basin State a future use of such waters.

Summary of Discussions

1. One delegate proposed to substitute the word ••present 
'n the first sentence by the word “existing*

2. Another delegate proposed to adopt the suggestion 
made in the report of Dr. Aziza Fahmi, that is to say,, to add

words “and equitable” after the word “reasonable.”

. 3. Still another delegate supported the rapporteur



PROPOSITION-V11

Text of the rapporteur’s formulation

“ I. An existing reasonable use may continue in operation 
unless the factors justifying its continuance are outweighed by 
other factors leading to the conclusion that it be modified or 
terminated so as to accommodate a competing but more impor
tant incompatible use.

2. (a) A use that is in fact operational is deemed to have 
been an existing use from the time of the initiation of construc
tion directly related to the use or, where such construction is not 
required, the undertaking of comparable acts of actual implemen
tation.

(b) Such a use continues to be an existing use until 
such time as it is discontinued with the intention that it be 
abandoned.

3. A use will not be deemed an existing use if at the 
time of becoming operational it is incompatible with an already 
existing reasonable use."

Summary of Discussions

1. One delegate proposed to the following phrase at the 
beginning of paragraph 1 of the present proposition, namely, 
“with the exception of existing uses in arid lands" and to add 
paragraph 1 (b) dealing with compensation as follows :

“The decision to terminate one use in order to aecom 
modatc another use in accordance with the preceding para
graph shall be coupled with the compensation to be paid 
for losses incurred for terminating the use.”

2. Another delegate supported the rapporteur’s formula
tion.

4. Another delegate suggested an amendment to para- 
r3ph 2 (a) and (b) 'n v^ew ambiguous and undefined

ferflis used in both paragraphs. An amendment was proposed 
substitute paragraph 2 (a) and (b) by “A use shall be deemed 
be an existing use when it is in fact in operation."

There was no agreement on this question.

(Note : Before starting the discussions on the Propositions VII 
to X, IT discussion took place regarding whether the Sub-Committee 
could proceed in its deliberations with only four members out of 
ten, and whether a quorum was necessary according to the rules of 
procedure. It was decided to proceed with the work as the rules 
of procedure were silent on the quorum question and in view of 
the precedent at the inter-sessional meetings in Colombo in 
September 1971).

PRO POSITION-VIII 

Text of the rapporteur’s formulation

“ 1. Consistent with the principle of equitable utilization 
of the waters of an international drainage basin a State must 
prevent any new form of water pollution or any increase in the 
degree of existing water pollution in an international drainage 
basin which would cause substantial damage in the territory of 
à co-basin State, regardless of whether or not such pollution 
originates within the territory of the State.

2. Water pollution, as used in this Proposition, refers to 
any detrimental change resulting from human conduct in the 
natural composition, content or quality of the waters of an 
uiternational drainage basin."

Summary of Discussions
l • It was pointed out in the report of Dr. Aziza Fahmi 

'at Proposition VIII, paragraph 1 was drafted in an improper 
^nner because a State cannot be responsible for pollution out- 
^ e its country where it has no control. It was thus suggested 
? a delegate to add the following at the end of this paragraph, 

“if it is caused by the State conduct.” After some discuss- 
11 was agreed to adopt that suggestion after substituting 
by “provided that."



2. One delegate proposed to change the order of i[)e 
paragraphs, namely, to exchange the places of paragraph 1, and 
paragraph 2. However, another delegate objected to the change 
of paragraphs. No agreement was reached on the proposal.

3. Another delegate suggested to add the words “and 
salinity” between the words '‘pollution” and “or any increase” 
and between “such pollution” and “originates”.

PROPOS IT I ON-IX 

Text of the rapporteur's formulation

“Any act or omission on the part of a basin Stale in 
violation of the foregoing rules may give rise to State responsibil
ity under international law. Tne State responsible shall be 
required to cease the wrongful conduct and compensate the 
i njured co-basin State for the injury that has been caused to it, 
unless such injury is confined to a minor inconvenience compat
ible with good neighbourly relations.”

Summary of Discussions

1. A suggestion was made in the report of Dr. Aziza 
Fahmi to begin the Proposition with reference to the doctrine 
of good faith.

2. A delegate suggested to replace the first sentence ot 
the proposition by the following sentence :

“Any act or omission on the part of the co-basin State in 
contradiction of the foregoing Propositions III to VIII 
shall be a violation of law, a breach of good faith or abuse 
of right that gives rise to State responsibility.”

3. Another delegate proposed the following amendment 

to the proposition :

“In the case of violation of the foregoing rules, the State 
responsible shall be required to cease the wrongful conduct 
and compensate the injured co-basin State for the injuD 
caused to it unless such injury is confined to a min01

inconvenience compatible with the good neighbourly rela
tions"

One delegate objected to this amendment, while another 
delegate supported the present draft proposition.

4. No agreement was reached on the proposition.

PROPOS ITION-X

Text of the rapporteur’s formulation

“A State, which proposes a change of the previously 
existing uses of the waters of an international drainage basin 
that might seriously affect utilization of the waters by another 
co-basin State, must first consult with the other interested 
co-basin States. In case agreement is not reached through such 
consultation, the States concerned should seek the advice of a 
technical expert or commission. If this does not lead to agree
ment, resort should be had to the other peaceful methods 
provided for in Article 33 of the United Nations Charter and, 
in particular, to international arbitration and adjudication.”

Summary of Discussions

One delegate suggested to replace the rapporteur's formu
lation and incorporate Articles XXVI to XXXVII of the Helsinki 
Rules instead. Another delegate remarked that the Helsinki Rules 
relating to the settlement of disputes would in that case be more 
Voluminous than the substantive propositions and supported the 
v,Cw that no change be made to the present wording of the pro
position. One delegate supported this view,

-■ Another delegate suggested to take Article XXIX of 
l^c Helsinki Rules as paragraph 1 of the present proposition and 

* for paragraph 2 the rapporteur’s formulation should be 
*°bstituted by the following sentences, viz.

“Disputes between co-basin States shall be settled on the
basis of the foregoing proposition and in accordance with 
Article 33 of the Charter of United Nations.”





(i) INTRODUCTORY NOTE

The subject “The Law relating to International Sale of 
0oods” vvas originally included in the programme of work of 
tt,is Committee under Article 3 (c) of its Statutes at the sugges
tion of the Government of India. A study concerning the rules 
of conflict of laws relating to international sales and purchases 
was prepared by the Secretariat and was placed before the 
Committee at its fourth session held in Tokyo in 1961. The 
matter was considered by a sub-Commiltee at the Tokyo 
Session which recommended collection of further material. It 
was not possible to make further progress on this subject for 
some time in view of the Committee’s preoccupation with a 
number of references by member governments under Article 
? (b) of the Committee’s Statutes which needed urgent attention.

The United Nations Commission on International Trade 
Law at its first session held in New York in 1968 selected for 
its consideration “International Sale of Goods” as a priority 
item and the subject was accordingly taken up at its second 
session held in Geneva during March 1969. In the course of 
discussions in UNCITRAL the representatives of Ghana and 
India suggested that the Asian-African Legal Consultative 
Committee should be requested to revive its consideration of the 
subject and consequently the subject was taken up as a priority 
''em at the eleventh session of the Committee held in Accra in 
January 1970.

At the Accra Session, the Committee had before it a 
brief prepared by the Secretariat dealing with the topics which 
Wl‘re generally discussed at the second session of UNCITRAL in 
"®®rch 1969. These topics included : (T) the Law relating to 
Jp^rnational Sale of Goods in general ; (ii) the two Hague 

°nventions of 1964 ; (iii) the Hague Convention on the Law 
aPplicable to International Sale of Goods of 1955 ; (iv) Standard 

tracts and general conditions of sale; (v) Incoterms and 
uther Trade Terms ; and (vi) Time-Limits and Limitation 

Ascription) in the field of International Sale of Goods. The
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Committee considered the subject in the plenary and alter noting 
the views and comments made by the various Delegations as 
well as by the Secretary-General of the Hague Conference 0n 
Private International Law, the Secretary of UNCITRai 
and the representatives of ECA and the Arab League, the 
Committee decided to constitute a Sub-Committee composed or 
the representatives of Ceylon, Ghana, India, Japan, Nigeria 
Pakistan and the United Arab Republic for giving detailed 
consideration to the subject. The Sub-Committee primarily 
concentrated its attention on two points, namely (i) how to 
increase the familiarity of the member governments with the 
work done by UNCITRAL and other organisations; and (Ü) 
make recommendations regarding the manner in which the 
subject might be discussed in the Committee on a regular basis. 
The Sub-Committee also discussed the question of conclusion 
and adoption of standard or model contracts, particularly in 
relation to commodities of special interest to buyers and sellers 
in the Asian-African region.

The subject was taken up for further consideration at the 
twelfth session of the Committee held in Colombo in January 
1971 in the light of further work done in UNCITRAL and the 
replies received from governments and trading organisations in 
the Asian-African region to a circular letter issued by the 
Committee’s Secretariat inviting their views regarding the 
desirability of drawing up of model or standard contracts and 
the commodities in respect of which adoption of such model or 
standard contracts or general conditions of sale might be helpful 
The Committee after some discussion in the plenary decided to 
refer the subject for detailed consideration to a Sub-Committee 
whose composition was the same as that appointed at the Accra 
Session with the addition of Iraq. The meetings of the Sub
committee were also attended by the Secretary-General ol 
UNIDROIT and the Secretary of UNCITRAL. The questions 
mainly considered by the Sub-Committee were : (i) adoption
of standard or model contracts in relation to specific commod
ities of special interest to buyers and sellers of Asian-African 
region; (ii) Articles 1 to 17 of the Hague Convention on 
Uniform Law on International Sales of 1964 with a view to 
determine their utility for the countries of the Asian-African

. (fii) the Law of Prescription (Limitation) in the 
rCgi0°f international Sale of Goods on the basis of the Question- 

°^nd preliminary Draft by the Working Group appointed
^UNCITRAL.

the Standing Sub-Committee took 
of contract for sale

At the Lagos session 
„ ror discussion the draft standard form 

'T nods prepared by the joint rapporteur after taking into 
various terms and conditions in the model contracts

General conditions of sale in use in various regions ol the
To,Id The Assistant Secretary of UNCITRAL and the Secre-
* «/-General of UNIDROIT also attended the meetings of the
Subcommittee. After some discussion, the Suh-Commrttee 

report recommending certain amendments to t
draft standard form of contract and directed the Secretariat 
elicit information from the member countries in relation to the 
question of arbitration clauses used in the contracts relating t 
i he types of transactions intended to be governed by the pro
posed standard form of contract in order that the Su.b'C°“‘ 
mittee may make further studies in that regard. During t 
fourteenth session of the Committee held in New e l in 
January 1973, the subject was further considered by the Standing
Sub-Committee. 1

At the fourteenth session, a letter addressed to the Secretary- 
General of the Comnittee from the Legal Counsel of the United 
Nations Informing the Committee of the U. N. enera 
Assembly resolution 2929 (XXVII) to convene a U. N. Con
ference on “Prescription (Limitation) in the International a e o 
Goods” was brought to the notice of the Sub-Committee. 
The letter also called for comments and proposals from the 
Committee on the Draft Convention on Prescription and request
ed that these sholud reach the U. N. Secretary-General not 
later than the 30th June 1973. The Sub-Committee, therefore 
’n its subsequent meetings examined the provisions of the Dra 
Convention on Prescription. While generally approving the 
approach of the Draft Convention as a workable compromise, 
the Sub-Committee suggested a number of points which 
to he considered in relation to Articles 1, 2. 3, 7, 10, 11,

to



16, 17, 18, 19. 
Prescription.

22, 30 and 36 at

The Committee's Secretariat is at present engaged in pre
paring the final drafts of certain model contracts with the view 
that the same may be placed before a special meeting to be 
convened with the participation of representatives of trade and 
other interested organisations engaged in the field.

(jj) COMMENTARY PREPARED BY THE 
V SECRETARIAT OF THE COMMITTEE 

ON THE DRAFT CONVENTION ON 
PRESCRIPTION (LIMITATION) IN THE 
FIELD OF INTERNATIONAL SALE OF 
GOODS

INTRODUCTORY

The United Nations Commission of International Trade 
Law (UNCITRAL), at its second session established a Working 
Group on Time-limits and Limitations (Prescription) and 
requested it to study the subject of Time-limits and Limitations 
(Prescription) in the field of the International Sale of Goods. 
At its third session, the Commission, having considered a report 
of the Working Group (A/C N. 9/30), requested it to prepare 
a preliminary draft convention setting forth uniform rules and 
to submit this draft to the Commission at its fourth session.

In conformity with the foregoing decision, the Working 
Group submitted to the Commission at its fourth session a 
report (A/C N. 9/50 and Corr. 1) setting forth the text of a 
preliminary draft Uniform Law on Prescription (Limitation) in 
the International Sale of Goods, a commentary on the draft 
Uniform Law, and the text of a questionnaire addressed to 
fiovernments and international organizations designed to obtain 
^formation and views regarding the length of the limitation or 
Prescription period and other related matters. At that session, 

Commission, after having considered various issues arising 
. * the preliminary draft, invited members of the Commission 

Sll^mit to the Secretary-General any proposals or observa- 
druf w*sh t0 make with respect to the preliminary
re ■ an^ recluested the Secretary-General to analyse the replies 
Hie 1?^ t0 t*le tortionnaire and to submit the analysis to the 
fen 6rs l^e Working Group. The Commission further 

the Working Group to prepare a final draft of the 
rn' Law on Prescription (Limitation) for submission to the



Commission at its fifth session; in this work, account would be 
taken of the views expressed during the discussion of the subject 
at the fourth session, of the analysis by the Secretariat of replies 
to the questionnaire mentioned above, and of any proposals 0, 
observations communicated to the Working Group. Pursuant 
to this decision, the Working Group held its third session from 
30 August to 10 September 1971 and prepared a revised draft 
Convention on Prescription (Limitation) in the International 
Sale of Goods.

At the fifth session, the Commission had before it the 
report of the Working Group on its third session (A/C N. 9/70), 
to which the text of the draft convention was annexed, and a 
commentary on the draft Convention which was issued as an 
addendum (A/C N. 9/70/Add. )). The Commission also had 
before it a compilation of the studies and proposals considered 
by the Working Group (A/C N. 9/70/Add. 2), a note by the 
Secretariat regarding consideration of the report of the Working 
Group, and a note by the Secretariat concerning alternative 
methods for the final adoption of the draft Convention.

The Commission discussed, article by article, the draft 
Convention submitted by the Working Group and in the eourse 
of this discussion, various amendments and proposals were 
suggested by the members. The Commission adopted some 
articles without change and requested the Working Group to 
reconsider other articles in the light of the proposals and amend
ments that were made. For this purpose, the Working Group 
held several meetings in the course of the session and submitted 
a revised text of the draft Convention.

The Commission considered this revised text and appro' '-’d 
most articles as revised. The Commission also set up a number 
of drafting parties to consider further the language of cei't:1"! 
articles and adopted these articles as recommended by the drah 
ing parties. The Commission, however, was not able to reach 
consensus on certain provisions and, to indicate this fact, p*aC 
these provisions within square brackets for final considérai >°n 
by an international conference of plenipotentiaries.
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The Commission considered alternative methods for the 
final adoption of the draft Convention on Prescription (Limita- 
(ion) in the International Sale of Goods in the light of the note 
submitted by the United Nations Secretariat on this subject. A 
statement was made by the representative of the Secretary- 
General on the financial implications of alternative procedures of 
adoption. All representatives who took the floor expressed the 
opinion that, in view of the highly technical and specialized 
nature of this draft convention, the Commission should recom
mend to the General Assembly that an international conference 
of plenipotentiaries be convened to conclude, on the basis of the 
draft articles approved by the Commission, a Convention on 
Prescription (Limitation) in the International Sale of Goods.

The Commission at its 125th meeting on 5th May 1972, 
adopted unanimously the following decisions :

The United Nations Commission on International Trade Law

1. Approves the text of the draft Convention on Prescrip
tion (Limitation) in the International Sale of Goods, 
as set out below in paragraph 21 of the report of the 
Commission, noting that no consensus was reached 
with respect to those provisions appearing within 
square brackets ;

2. Requests the Secretary-General :

(a) To prepare, together with rapporteur of the 
Commission, a commentary on the provisions of 
the draft Convention which would include both 
an explanation of the provisions approved by the 
Commission and references to reservations by 
members of the Commission to such provisions;

(b) To circulate the draft Convention, together with 
the commentary thereon, to governments and to 
interested international organizations for com
ments and proposals;
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(c) To prepare an analytical compilation of those 
comments and proposals and to submit this 
compilation to governments and to interested 
organisations;

3. Recommends that the General Assembly should con 
vene an international conference of plenipotentiaries 
to conclude, on the basis of the draft Convention 
adopted by the Commission, a Convention on Prescrip
tion (Limitation) in the International Sale of Goods. 
(Vide report of the work of the fifth session of 
UNCITRAL).

In order to enable member governments and other Asian 
African governments to evaluate the draft Convention and to 
form their views on it, the Secretariat has prepared a comment
ary which deals with it article by article. This commentary 
reproduces first the text of the draft Convention which was first 
debated at the first session of UNCITRAL, and below it the 
final text that was adopted after the debates. The commentary 
seeks to explain and analyse the final text, and in certain cases to 
indicate areas in which different views might be held.

The ideas which motivated the formulation of this draft 
Convention may be briefly indicated. The contract of interna
tional sale of goods is a most important element in international 
trade and commerce. The legal system which would govern such 
a contract, and the rules of limitation applicable to the contract, 
are discovered by applying the rules of the conflict of laws 
of the forum where an action on the contract is brought. It is 
clear that this situation presents a great deal of uncertainty- 
In the first place, which system of conflict of laws is applied 
will depend on the forum in which the action is brought. I 
different systems of conflict of laws differ in their rules regarding 
the selection of the legal regime to govern limitation. Further, 
even after a particular municipal legal system has been indicated 
as governing limitation, the rules of that legal system may not he 
clear, or may be unfair. Considerable difficulties are, therefore- 
created for business-men and their legal advisers. The purpose 
of this draft Convention is to have a law of limitation which
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U be both clear and fair to both parties. It has also been the 
-fim to secure as great a uniformity as possible on the ambit of its 

ration. Although the Convention deals with only a subsidiary 
aspect of the sales transaction (i.e. limitation), the achievement 
0f uniformity and certainty even in this field is eminently desir
able-

PART 1. UNIFORM LAW 

Sphere of Application of the Law 

Article 1 (A/CN. 9/70, Annex 1)

(1) This Uniform Law shall apply to the limitation of 
legal proceedings and to the prescription of the rights 
of the buyer and seller relating to a contract of 
international sale of goods [or to a guarantee inci
dental to such a contract]

(2) This Law shall not affect a rule of the applicable law 
providing a particular time-limit within which one 
party is required, as a condition for the acquisition or 
exercise of this claim, to give notice to the other party 
or perform any act other than the institution of legal 
proceedings.

(3) In this Law ;

(a)

(b)

‘ buyer” and “seller” means persons who buy 
sell goods, and the successors to and assigns 
their rights or duties under the contract of sale

or

“party” and “parties” means the buyer 
seller [and persons who guarantee their 
formance] ;

and
per

(c)

<d)

[“guarantee” means a personal guarantee given 
to secure the performance by the buyer or seller 
of an obligation arising from the contract of 
sale] ;
"creditor” means a party seeking to exercise a 
claim, whether or not such a claim is for a sum 
of money ;



(e) ‘ debtor” means a party against whom the creditor 
seeks to exercise such a claim ;

(f) “legal proceedings” includes judicial, administra
tive and arbitral proceedings ;

(g) “person” includes any corporation, company or

(e) “Legal proceedings” includes judicial, administra
tive and arbitral proceedings ;

(f) “Person” includes corporation, company, associa 
tion or entity, whether private or public ;

(g) “Writing” includes telegram and telex.
other legal entity, whether pnvaie or puunc , Commentary

(h) “writing” includes telegram and telex.

PARI 1 : SUBSTANTIVE PROVISIONS

Sphere of application

This article, together with Articles 2 to 6, define the 
sphere of application of the Convention. This question will be 
ilealt with as a whole after each of these articles has been 
commented on.

Article 1 (Final draft)

1 This Convention shall apply to the limitation of legal 
proceedings and to the prescription of the rights of 
the buyer and seller against each other relating to a 
mntract of international sale of goods.

In the course of the debates at the fifth session of 
UNCITRAL, it was unanimously decided to exclude the applica
tion of the Convention to guarantees, as a guarantee constituted 
an independent contract different in its nature from a sale.
This decision, it is submitted, is to be welcomed.

2. This Convention shall not affect a rule of the applicable 
law providing a particular time-limit within which one 
party is required, as a condition for the acquisition 
or exercise of his claim, to give notice to the other 
party or perform any act other than the institution of 

legal proceedings.

The retention of the two phrases “ ...limitation of legal 
proceedings and to the prescription of the rights of the buyer
and seller...... ” (which might at first sight appear unnecessary)
was due to the fact that certain legal systems used the concept 
of limitation of actions (without affecting the rights which were 
the subject-matter of the actions) and others the prescription 
(and extinction) of the rights themselves. The Convention was 
intended to apply to both cases.

3. In this Convention :
(al “Buyer” and “seller” or “party” means persons 

' who buy or sell, or agree to buy or sell goo ^ 
and the successors to and assigns of their ngn * 1 
duties under the contract of sale ,

(b) “Creditor” means a party who asserts a ciE,u^. 
whether or not such a claim is for a sun

The insertion of the phrase “against each other” has been 
•nade to clarify beyond doubt the point that the Convention is 
on|y intended to apply to parties in privity of contract. It is 
n°l to apply to possible rights of third parties, other than the 
* *rd parties coming within the definition in 1.3 (a) (A/CN.

'SR. 94 p 5)

money ; r
(c) “Debtor” means a party against whom the ere

asserts a claim ; j- ^
(d) “Breach of contract” means the fall^re ° cc 

party to perform the contract or any per or
not in conformity with the contract ,

in hitention of the draft appears to be to exclude claims
lort or delict as between buyer and seller relating to the

is SraCt (A/CN- 9/50> P- 7 and A/CN. 9110' P- ,0) and if this
PF question as to whether the words ‘relating to a contract
co f should not be amended to make this clearer is worthy of 

deration.



The purpose of 1.2 is to preserve time-limits which may 
have to be observed by the parties under the applicable law. 
Such time-limits are often specified in contract documents. Thus 
a buyer dissatisfied with the quality of goods may be required to 
notify the seller of his dissatisfaction “promptly" or “within a 
week”. The effect of non-observance of these time-limits will 
be determined by the applicable law.

There has been some modification of the technical defini
tions contained in 1.3 of the earlier draft, including the insertion 
of a definition of breach of contract. Questions which may 
require consideration in this connection are the following : —

(a) Whether the meaning of ‘administrative proceedings’ 
in 1.3 (e) should not be clarified ;

(b) The definition of ‘person’ is intended to include any 
group, whether or not it has legal personality. The 
application of this idea to common law systems may 
create some difficulty. Thus a common law partner
ship would presumably be a person within the mean
ing of this definition (A/CN.9/SR. 115).

As the article now stands, the Convention applies to all 
legal proceedings and all rights of the buyer and seller against 
each other. A difference of view arose in the course of the 
debates as to whether actions which seek to annul or set aside 
the contract on the ground that it is void or non-existent should 
be excluded from the scope of the law. The argument in 
favour of exclusion appeared to be that such actions, founded on 
the basis that the contract is invalid, can be classified as distinct 
from actions which are founded on the basis that the contract 
is valid, but has been broken. The arguments against exclusion 
are —

(a) That there will be uncertainty as to when an action lh 
one for nullity, and when it is not.

(b) In principle it is desirable that all actions relating 10 
a contract be subject to the same period of limitation-

(c) A businessman will not expect two periods of limita
tion to govern the contract, depending on whether the 
contract is a nullity or not.

A compromise has been reached by providing that an 
exclusion of actions for nullity can be achieved by reservation 
(Article 34).

Article 2 (A/C N. 9/70. Annex I)

(1) Unless otherwise provided herein, this Law shall 
apply without regard to the rules of private interna
tional law.

(2) [Notwithstanding the provision in paragraph 1 of 
this article, this Law shall not apply when the parties 
have expressly chosen the law of a non-contracting 
State as the applicable law.)

Article 3 (A/C N. 9/70. Annex I)

(1) For the purpose of this Law a contract of sale of 
goods shall be considered international if, at the time 
of the conclusion of the contract, the seller and buyer 
have their places of business in different States.

(2) Where a party to the contract of sale has places of 
business in more than one State, his place of business 
for the purposes of paragraph 1 of the article shall be 
his principal place of business, unless another place of 
business has a closer relationship to the contract and 
its performance, having regard to the circumstances 
known to or contemplated by the parties at the time 
of the conclusion of the contract.

(3) Where a party does not have a place of business, 
reference shall be made to his habitual residence.

(4) Neither the nationality of the parties nor the civil or 
commercial character of the parties or of the contract 
■shall be taken into consideration.



Article 2 (Final draft)

1(1) For the purposes of this Convention, a contract of 
sale of goods shall be considered international if, at the 
time of the conclusion of the contract, the seller and 
buyer have their places of business in different 
States.]

(2) Where a party to the contract of sale has places of 
business in more than one State, his place of business 
for the purposes of paragraph (1) of this article and 
of article 3 shall be his principal place of business, 
unless another place of business has a closer relation
ship to the contract and its performance, having 
regard to the circumstances known to or contemplated 
by the parties at the time of the conclusion of the 
contract.

(3) Where a party does not have a place of business, 
reference shall be made to his habitual residence.

(4) Neither the nationality of the parties nor the civil or 
commercial character of the parties or of the contract 
shall be taken into consideration.
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Commentary

These two articles also raise the important question of the 
sphere of application of the Convention, which will be discussed 
separately.

One major controversy is whether the definition of the 
class of case to which the Convention applies (2.1) should 
only be finalized after the corresponding class has been finalized 
for the purposes of the revised Uniform Law on International 
Sale of Goods. There was unanimity in the view that identical 
applications of the two Conventions would be very desirable.

The difference of view arose from the fact that it was 
generally felt that finalization of the revised Uniform Law on 
International Sales (revised ULIS) would not take place for 
many years to come. To wait for that final definition, it was 
argued, would be to delay this Convention also for many years. 
As against this, it was argued that the delay was not too high a 
price to pay for the advantages of an identical application of 
both laws. The latest draft of Article I of revised ULIS is as 
follows :—

Article 1

Article 3 (Final draft)

(1) This Convention shall apply only when at the time 
of the conclusion of the contract, the seller and buyer 
have their places of business in different contracting 
States.

(2) Unless otherwise provided herein, this Convention 
shall apply irrespective of the law which would other
wise be applicable by virtue of the rules of private 
international law.

(3) This Convention shall not apply when the parties 
have validly chosen the law of a non-contracting 
State.

The present Law shall apply to contracts of sale of 
goods entered into by parties whose places of business 
are in different States :

(a) when the States are both contracting States; or
(b) when the rules of private international law lead 

to the application of the law of a contracting 
State.

[The fact that the parties have their places of business 
in different States shall be disregarded whenever this 
fact does not appear either from the contract or from 
any dealings between, or from information disclosed 
by the parties at any time before or at the conclusion 
'ff the contract.]
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3. The present law shall also apply where it has been 
chosen as the law of the contract by the parties 
(A/C N. 9/62/Add. 2)

It will be seen that whereas an international contract of 
sale will be governed by both texts in certain cases, this will not 
be so in other cases. The condition that the place of business 
of each of the parties must be in a contracting State is a neces
sary condition for the application of this draft Convention, but 
is only a sufficient condition for the application of revised ULIS. 
Revised ULIS can also apply through the rules of private 
international law. e.g.

(i) ‘A’ having his place of business in State ‘X’, contracts 
with‘B’having his place of business in State ‘Y\ Both States 
‘X’ and ‘Y’ are contracting parties to both Conventions. Both 
Conventions will apply to the contract, provided an action is 
brought in the forum of a contracting State:

(ii) Suppose that in the above case State Y’ is not a 
contracting party. Then the Convention on Prescription will 
not apply. But if the rules of private international law of the 
forum specify the application of the law of State ‘X’, the Con
vention on Uniform Law of Sales will apply:

(iii) A' and 'B\ neither having places of business in States 
parties to either Conventions, choose revised ULIS and this 
Convention to govern their contract. Revised ULIS will apply- 
but not this Convention.

The classes of exempted sales (Article 4 of this draft and 
Article 2 of revised ULIS) are identical, but this draft has a set 
of exempted claims which has no correspondence in revised 
ULIS.

The decision as to whether to defer finalization oi the
• thedraft Convention on Prescription depends on balancing 1 

advantage of having a Convention on Prescription finalized an 
in force early, but with the disadvantage that its scope may !lL)l 
completely harmonize with the scheme of revised ULIS. ^ 
against the advantage of waiting until both texts ach1L
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harmony but with the disadvantage that the Convention on 
prescription on which there is major agreement will be delayed. 
Another suggestion has been that the Convention on Prescription 
should contain a revision clause under which its scope would be 
automatically harmonized with the scope of revised ULIS when 
the latter came into force. It is presumably because of this 
division of opinion that 2.2 has been placed within square 
brackets to indicate a lack of consensus in regard to it.

The clause in 2.2 unless ....... the contract” is intended
to prevent the application of the law to a case which is really 
municipal in character, i. e. the case where the principal places 
of business of the parties are in different States, but the contract 
in question has a closer connection with the place of business of 
a party which is situated in the same State as the place of 
business of a party of the other party. For example, ‘A’ and 
'B’ conclude a contract for the supply of manufactured articles 
to be supplied by ‘A’ to ‘B’. The principal place of business 
of‘A’ is in State X’, and of ‘B’ in State ‘Y’. But all the nego
tiations are conducted from a branch office which ‘A’ has in 
State ‘Y’. The goods also are to be delivered from this branch 
office. The Convention would not apply as there are no 
elements here of an international sale.

2.2 may also deal with the case of a contract entered into 
under the common law system by an agent on behalf of an 
undisclosed principal. A, the agent, and B, the other contract- 
Jng party, may both have their place of business in State X, but 

. the undisclosed principal may have his place of business in 
'te Y. Although the contract may ultimately be held to be 

lha'Veen ^ an^ ^ reason this article it could be argued
0fa ^e draft Convention did not apply, as the place of business 

® ngent must be taken to be the place of business of the 
^uch a result is eminently desirable, as C would not 

e c°ntemplated the application of this Convention.

Lr •
dete . n8 regard to the importance of the clause (for it may 
®Ppea me wkether the Convention or municipal law applies) it 

to leave room for some uncertainty.
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(a) Two or more places of business of a party may have 
a relationship to a contract and its performance, and deciding 
which has the closer relationship may be a difficult matter.

(b) It is not beyond doubt whether individual knowledge 
or contemplation or only joint knowledge or contemplation is m 
issue. Individual knowledge may be private knowledge and while 
to one party a particular place of business of the other party 
seems to have the closer connection, the full circumstances 
which are only known to the other may clearly show another 
place of business as having the closer connection. If joint 
knowledge or contemplation is in issue this could be made 
clearer. Joint knowledge seems to be intended (A/C N. 
9/70/Add. 1, p. 21), and the formulation in Article 1.2 of 
revised ULIS seems to be preferable.

(c) The phrase "principal place of business’ may require 
clarification. It can sometimes be understood in a technical 
sense (e. g. the place where a limited liability company has its 
registered office) or in a non-technical sense (where the trading 
of a company is actually carried on). It would appear that the 
latter is wffiat is intended (A/C N. 9/52 p. 11).

(d) In deciding the ‘closer relationship to the contract and 
its performance’ it is intended to take into account all the inci
dents of the contract and its performance. The evaluation of 
this may often be a matter of opinion. Since parties would like 
to know at the time of the conclusion of the contract whether 
or not the Convention is to apply, it may be considered whether 
a more easily identifiable object of relationship could be substi
tuted.

Article 5 (A/CN.9/70. Annex. I)

This Law shall not apply to sales :

(a) of goods of a kind and in a quantity ordinarily t>oU®1 
by an individual for personal, family, household 0 
similar use, unless the seller at the time of conclu510^ 
of contract knows that the goods are bough1 ,or 
different use;

(b) by auction;

(c) on execution or otherwise by authority of law;
(d) of stocks, shares, investment securities, negotiable 

instruments or money;
(e) of ships, vessels or aircraft;
( f) of electricity.

Article 4 (Final draft)

This Convention shall not apply to sales ;

(a) of goods of a kind and in a quantity ordinarily bought 
by an individual for personal, family or household use, 
unless the fact that the goods are bought for a differ
ent use appears from the contract or from any deal
ings between, or from information disclosed by the 
parties at any time before or at the conclusion of the 
contract;

(b) by auction:

(c) on execution or otherwise by authority of law;
(d) of stocks, shares, investment securities, negotiable 

instruments or money;
(e) of ships, vessels or aircraft;
(f) of electricity.

Commentary

f0 .^*lese types of excluded sales have been brought into cou- 
Î nmty with the corresponding excluded sales in revised ULIS
draftVan°US.types °f sales are excluded from the sphere of the 
as , ,0nver>tion for various reasons, which can be shortly stated

“ ‘oiicnvs : '

4(a) These are what are sometimes called ‘consumer sales’. 
Many national laws have special provisions protecting 
the consumer, and placing such sales in a special cate
gory. For this reason these sales were excluded.
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They are also excluded for the purpose of maintaining

4(b) These are excluded mainly in the interests of unifor
mity with revised ULIS. It is excluded in revised 
ULIS because at the time of commencement of the 
auction the seller would not know which person would 
eventually become the buyer, and so whether ULIS

4(c) These sales are usually governed by special rules of

4(d) The articles in question are of a special character, and 
are often subject to special rules in municipal legisla-

4(e) The articles in question are of a special character. 
The corresponding Article 2(2) (b) of revised ULIS is

“Of any ship, vessel or aircraft [which is registered or is

There are divided opinions on whether the words in brack
ets should or should not be retained in revised ULIS. The argu
ments in favour of deleting these words are that an element which 
might be cause of uncertainty is eliminated (e.g. what is ‘regis
tration’? When is it required ?). The argument in favour of 
retaining these words is apparently that it is considered desirable 
that sales of small boats should fall within the ambit of revised 
ULIS, and small boats generally do not require registration. 
But it would appear that in some countries even small boats re
quire registration. If this is the object, some other criterion such

4(f) The substance in question is of a special character

i oh

(b) liability for nuclear damage caused by the goods sold;
(c) a lien, mortgage or other security interest in property;
(d) a judgement or award made in legal proceedings;
(e) a document on which direct enforcement or execution

(f) a bill of exchange, cheque, or promissory note,
(g) a documentary letter of credit.

This Convention shall not apply to claims based upon :

(a) Death of, or persona] injury to, any person;
(b) Nuclear damage caused by the goods sold:
(c) A lien, mortgage or other security interest in pro-

(d) A judgement or award made in legal proceedings;
(e) A document on w hich direct enforcement or execution

place wmere suen enforcement or execution is sougnt:
(f) A bill of exchange, cheque or promissory note.

The purpose of this article is to exempt claims which are 
°f such a special character that the period of limitation specified 

the draft Convention is not appropriate. The following is a
~ °rt âCCniint f\f thic enwial ftiororfAr

*• 5(a) The loss caused in this case is not primarily pecu- 
ry loss, w'hich is the usual type of loss in an international sales

•ransaction.
Per' ^ ~^k) Such damage may only manifest itself after a long 
(Sq .■ Further, special periods in regard to such actions are 
iÏ !t *n the Vienna Convention on Civil Liability for Nuc- 

1 Damage of 21.5.1963.



3. 5(c) The rights included here may be rights in rent, 
whereas a sales transaction normally creates rights in personam.

4. 5(d) It is felt when a judgement is sought to be en 
forced it may not be clear whether the judgement in question 
adjudicated upon a transaction falling within the scope of the 
draft Convention. Further, the ex post facto investigation of 
whether an action which was the basis of a judgement was bar
red by limitation is a different matter, particularly when the in
vestigation may have to be carried out by a forum different from 
the one which delivered the judgement. In certain legal systems 
the rights and obligations of parties to an action which conclude 
in a judgement are merged in the judgement, which thereafter is 
the sole source of rights and obligations. It may thereafter be 
difficult to classify an action on such a judgement as one relating 
to a contract of international sale. The enforcement would also 
involve local procedural rules of the forum, and it would be 
difficult to subject a judgement to a uniform rule limited to con-

Such documents, as are evident, stand in a spe-

6. 5(f) (i) Such instruments are often governed by inter-

(ii) Such instruments pass into the hands of third 
parties, who may be ignorant of the sales transac
tion, and would have no means of knowing that 
the period of limitation prescribed by the draft

(iii) The obligations under these instruments are 
often independent of the sales transaction.

This Law shall not apply to contracts in which Lhe 
preponderant part of the obligations of the seller 
consists in the supply of labour or other services.
Contracts for the supply of goods to be manufactured 
or produced shall be considered to be sales within the

meaning of this Law, unless the party who orders the 
goods undertakes to supply an essential and substan
tial part of the materials necessary for such manu
facture or production.

Article 6 (Final draft)

This Convention shall not apply to contracts in which 
the preponderant part of the obligations of the seller 
consists in the supply of labour or other services. 
Contracts for the supply of goods to be manufactured 
or produced shall be considered to be sales within the 
meaning of this Convention, unless the party who 
orders the goods undertakes to supply a substantial 
part of the materials necessary for such manufacture 
or production.

Commentary

Article 3 of the Revised ULIS is as follows
“1. [The present law shall not apply to contracts 

where the obligations of the parties are substanti
ally other than the delivery of and payment for 
goods.]

2. Contracts for the supply of goods to be manu
factured or produced shall be considered to be 
sales within the meaning of the present law, 
unless the party who orders the goods undertakes 
to supply an essential and substantial part of 
the materials necessary for such manufacture or 
production.” (A/CN. 9/62/Add. 2).

There was a uniform consensus at the debates at the fifth 
®ssion that these corresponding articles in the two Conventions 

s °uld be identical. The deletion in the final draft of the word 
essential’ found in the second half of 4.2 of the first draft
jJ8ht|y narrows 
^Plies.

in
the cases to which the first sentence of 6.2
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This article deals with what arc called ’mixed' contracts 
in that the sole elements are not the buying and selling of goods, 
fn the case dealt with in 6.1, the additional element present is 
the supply of labour or other services (e.g. insurance of the 
goods in a CJ.F. contract) by the seller. The contract cases to 
be one of sale to which the Convention applies when these other 
elements become ‘preponderant’. The article is meant to app|\ 
to a single contract containing the other elements. It will not 
of course apply where the other elements are the subject-matter 
of a contemporaneous but independent contract.

In the case dealt with in 6.2. the additional element pre
sent is that the ‘buyer’ undertakes to supply a substantial part 
of the materials necessary for the manufacture of the goods. 
Since the most important activity of the “seller’ in such a case 
is turning the materials into the manufactured product, the con
tract is more akin to the supply of skill or labour, and is thus 
excluded from the scope of the draft Convention.

Article 7 (A/CN. 9/70. Annex I)

In interpreting and applying the provisions of this 
Law. regard shall be had to its international character 
and to the need to promote uniformity in its interpreta
tion and application.

Article 7 (Final draft)

In interpreting and applying the provisions of tins 
convention, regard shall be had to its international character 
and to the need to promote uniformity in its interpreta
tions and application.

Commentary

This is a directive to tribunals which have to interpret an® 
apply the Convention. It is intended to prevent tribunals ft01*1 
adopting an insular outlook, and to encourage them to S1,eek

assistance from the decisions of foreign tribunals on correspond
ing provisions. It is also intended to indicate that tribunals 
should consider travaux préparatoires where under normal 
circumstances they would consider themselves precluded from 
doing so.

The intention of the framers of the Convention has been 
to provide a code of law which will deal with all aspects of 
limitation. History has shown, however, that owing to various 
reasons, cases arise for which the most elaborately drafted code 
contains no provision. Two approaches are possible in such a 
situation. The first is to apply municipal law. The second is 
to apply this Convention by a process of judicial legislation, ex
tending it “by analogy” or on the basis of “inherent principles”. 
Both approaches have the disadvantage that different forums 
may reach divergent results. The second approach, however, 
seems to be preferable in principle as judicial decisions will not 
proceed beyond the framework of the Convention. If this be 
so, the question which merits consideration is whether Article 7 
in its present form gives the tribunal a sufficiently clear indica
tion of this desired approach. The phrase “In interpreting and 
applying the provisions of this Convention...” may be construed 
as applying to a case which already falls within the Convention, 
and not one for which no provision is made. This is, therefore. 
a question which deserves consideration.

The Scope of Application of the Convention
In its latest form, the draft Convention will only apply if 

’he following conditions are satisfied

1 • The question at issue must be the limitation of legal 
proceedings and the prescription of rights (Article 1.1).

2- There must be a concluded contract of international 
sale of goods (Article 1.1).

■T Such limitation or prescription must be of the rights 
of the buyer and seller against each other relating to 
the said contract (Article 1.1).
At the time of the conclusion of the contract, the 
buyer and seller must have their places of business 
in different contracting States (Article 3.1).
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6.

7.

8.

The parties must not have validly chosen the law of a 
non-contracting State to govern the contract 
(Article 3.3).

The sale must not be an excluded sale (Articles 4 
and 6).

The claim must not be based upon an excluded sub
ject matter (Article 5).

The forum must belong to a contracting State.
Some of these conditions can be further sub-divided, 

but the above classification is convenient. No account has been 
taken of the possibility of reservations under Articles 33 to 38

Judging by the debates at the fifth session, it would appear 
that the limitations contained in conditions 1, 2, 3, 6, 7 and 8 
are in principle acceptable to most governments.

This comment will therefore relate to :
(a) The principles at stake in conditions 4 and 5.
(b) The language in which some of the conditions are 

expressed.

(A) Article 3.1 states that the Convention shall only 
apply when at the time of the conclusion of the contract, the 
seller and buyer have their places of business in different 
contracting states. This constitutes an extensive limitation on 
its applicability. Nor are parties given the choice to expressly 
make the law applicable where by reason of this article it would 
not apply. The insertion of this condition, which was not 
present in the first draft, appears to be for the following 
reasons : —

i) It secures greater uniformity between the sphere ot 
application of this Convention and of revised ULIS. The latest 
draft of Article 1.1 of revised ULIS reads as follows :

“1.1 the present law shall apply to contracts of sale 0 
goods entered into by parties whose places of busingsS 
are in different States

(a) When the States are both Contracting States : 
or

(b) when the rules of private international law lead to the 
application of the law of a Contracting State.

ii) When the parties both have their places of business 
in contracting States, it is almost certain that they will then 
decide, within the limits permitted to them whether or not to 
exclude the application of the law. The likelihood of the Conven
tion becoming applicable contrary to the expectations of the 
parties is minimized.

The deletion of this provision, on the other hand, will 
lead to a wider application of the Convention. Being a model 
Convention reached after international consultation, this is 
regarded as a desirable result, and is the object sought to be 
achieved by Article 3.2.

If giving parties freedom to choose not to apply the 
Convention is desirable, because it gives effect to the autonomy 
of the will of the parties, it may act as a balance, while preserv
ing this provision, also to give parties the freedom to expressly 
make the Convention applicable, even if they do not each have 
1 heir places of business in contracting States. This freedom of 
choice is given by Article 1.3 of revised ULIS. Such a provision 
would enable a party in a weak bargaining position to suggest to 
the other party in a strong bargaining position, that the Conven
tion should be made applicable as a fair and equitable law, even 
though one or both of the parties do not have places of business 
in contracting States. Such a suggestion cannot be made under 
'tie present draft.

Article 3.3 permits the parties to exclude the operation of 
'lie Convention by choosing the law of a non-contracting State. 
This, coupled with 3.1 referred to above, permits parties, each 
^ whom has his place of business in a contracting State, never
theless to exclude the operation of the law. There was a division 
^ opinion on the desirability of this provision during the debates.

c argument in favour of maintaining the provision is that the 
clio'Ce ®*Ves t0 ^ Parties is valuable and desirable. This 

oice is also preserved in revised ULIS. (Article 5 of revised 
the ' •ThiS is often expressed by saying that the autonomy of 
a Pities should be safeguarded. The argument for deleting 

ailse is that, while the parties have a legitimate interest
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m being allowed to choose the law which governs the incidence 
of performance (the choice permitted by revised ULIS beinu 
thus justifiable), they have no such interest with regard to the 
law governing limitation, and the widest application of a model 
Convention is desirable.

One consideration that applies to countries of Asian- 
African region is that where they are (as they sometimes 
are) in a weaker bargaining position, freedom of choice generally 
leads to dictation of the choice by the party with the stronger 
bargaining power. This can be used to impose on the weaker 
party a complex municipal law of limitation of which he is 
totally unfamiliar.

The majority of governments which expressed their views 
at the debate were in favour of deleting this provision.

It is suggested that, apart from the question of the 
principle at issue, that draft may require clarilication in the 
following respect. Where the parlies have validly chosen the 
prescription or limitation laws of a non-contracting State, the 
Convention clearly cannot apply. If, however, they make no 
express mention of limitation but merely choose the law of a 
non-contracting State to govern the contract, is the Convention 
excluded ? Apparently it is intended that the Convention is not 
to apply only where the parties have selected the law of a non
contracting State, not merely in general terms, but specifically 
including its law of limitation. (A/CN.9/70. Add. 1, p- 16) 
This may be made clear by inserting the words ‘of limitation or 
prescription’ after the word ‘law' and before the word ‘of ,n 
Article 3.3.

(B) There is no definition of a contract of sale ol goods 
though from Article 1.3 (a) an agreement for sale comes within 
the definition. Article 6 expressly deals with two cases wh*c 1 
may otherwise be in dispute. The remaining case which requires 
consideration is exchange, or barter, where the consideration 
does not consist of money, which is not unknown in internats ■ 
trade. Article 1.3 (b) (“Creditor means a party who asserts - 
claim, “whether or not such a claim is for a sum of morte)

0f creditor' 
dispute.
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But it may be desirable to put the matter beyond

The Draft Convention and the Conflict of Laws
It has been noted that Article 3.2 of the final draft 

provides that : —
“Unless otherwise provided herein, this Convention shall 

apply irrespective of the law which would otherwise be appli
cable by virtue of the rules of private international law”.

The result is that when the forum of a contracting State 
deals with a contract falling within the ambit of the Convention, 
this Convention is applied in the sphere of limitation irrespective 
of any legal system indicated by its system of conflict of laws. 
However, the conflict of laws remains relevant in certain matters. 
Many Articles refer to “the applicable law” (vide Articles 11, 
13, 16, 21) and the applicable law will have to be determined by 
applying the rules of the conflict of laws. Further, the conflict 
of laws will determine which legal system governs the substance 
of the obligations inter se between buyer and seller. In the 
Anglo-American system, for instance, this will be “the proper 
law of the contract.” If, however, the ‘proper law of the 
contract contains a rule which extinguishes the right of action 
after the passage of a certain period of time, and the rules of 
the conflict of law classifies this as a •'substantive” and not a 
procedural” rule, the right of the creditor would be exting

uished, and there would be nothing left for him to enforce. In 
such a case this Convention cannot operate. (Rabel, The Conflict 
°fLaws, a Comparative Study, 2 Ed, p. 516; Dicey and Morris, 
Conflict of Laws, 8th Ed, p. 1095).

would include a party to a barter agreement within the meaniuJ?



THE LIMITATION PERIOD 
Article (A/CN. 9/70, Annex I)

The limitation period shall be four years.
* * *

THE DURATION AND COMMENCEMENT OF 
THE LIMITATION PERIOD

Article 8 (Final draft)

Subject to the provisions of Article 10, the limitation 
period shall be four years.

* * *

Commentary
There now appears to be a consensus on this period.

COMMENCEMENT OF THE LIMITATION PERIOD 
Article 9 (1), 9 (2) (A/CN. 9/70, Annex 1)

(1) Subject to the provisions of paragraphs 3 to 6 of this 
article and to the provisions of Article 2, the limita
tion period in respect of a breach of the contract of 
sale shall commence on the date on which such breach 
of contract occurred;

(2) Where one party is required as a condition for the 
acquisition of exercise of a claim to give notice to the 
other party, the commencement of the limitation 
period shall not be postponed by reason of such 
requirement of notice:

Article 9 (I), 9 (2), 9 (3) (Final draft)
Subject to the provisions of Articles 10 and If. !I,L 
limitation period shall commence on the date on which 
the claim becomes due.
In respect of a claim based on fraud committed 
before or at the time of the conclusion Of 
contract, the claim shall, for the purpose of paragt*"

( 1 ) of this article, be deemed to become due on the 
date on which the fraud was or reasonably could have 
been discovered.

3. In respect of a claim arising from a breach of the 
contract the claim shall, for the purpose of paragraph 
( 1) of this article be deemed to become due on the 
date on which such breach occurs. Where one party 
is required, as a condition for the acquisition or 
exercise of such a claim, to give notice to the other 
party, the commencement of the limitation period 
shall not be postponed by reason of such requirement 
of notice.
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Commentary
The description of the event which was to give rise to the 

commencement of the period of limitation had earlier been the 
subject of much controversy. The first draft provided that the 
two events were to be "breach of contract”, or (where no 
allegation of breach was made) “the date when the claim could 
lirst be exercised”. In the present draft, the event is “the date 
on which the claim becomes due”, breach of contract being 
merely one of the events which could make a claim become 
due (9.3). The concept of breach of contract was criticised as 
being foreign to some legal systems, and this has resulted in a 
definition of it being inserted (1.3d). The date on which a 
claim becomes due will depend on the particular claim asserted, 
m the light of the contract, supervening events, and the 
applicable law. This general solution, however, leaves out of 
account certain special cases, for which Articles 10 and 11 
Provide.

Article 9.2 deals with a case where there has been fraud 
^'unmitted before or at the time of the conclusion of the 
contract, which has not been discovered at the time of conclu- 

The nature of the subsequent claim based on fraud, 
o^Wever, needs clarification. Tortious or delictual claims based 

n lraud are in any event outside the scope of the Convention.

^0r this article to apply, two conditions must be
'‘«Ust.ed :___
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(a) The claim must be based on fraud, and
(b) The claim must relate to a contract of international 

sale of goods.

It is probably intended to apply to an action for annul
ment based on fraud. (A/C N.9/SR. II 5). But in some legal 
systems, a claim based on fraud and a claim based on breach of 
contract, are juristically distinct.

If a claim based on fraud and relating to an international 
contract of sale can fall within the ambit of the Convention, 
the line at which tortious or delictual claims are excluded 
becomes unclear. For example, A fraudulently conceals defects 
in goods before the conclusion of the contract, and sells them 
to B. The fraud and the defects are discovered after the 
conclusion of the contract, and B sues A in delict on the basis 
of the fraud. This would prima facie come within 9.2, and the 
action would appear to relate to the contract. But such 
actions are intended to fall outside the ambit of the Convention.

A phrase could also be added to deal with the case where 
the date when the fraud was discovered differs from the date 
on which it reasonably could have been discovered (e. g. 
“whichever was earlier”).

The last sentence of 9.3 should be read with Article 1.2. 
While by reason of 1.2 the Convention does not affect require
ments as to the time-limits within which notice has to be given 
(which, therefore, parties have to observe to safeguard their 
rights) the requirements as to such notices does not affect the 
running of time in terms of the Convention.

Article 9 (3) (A/CN. 9/70. Annex I)
(3) Subject to the provisions of paragraph 4 of this 

article, the limitation period in respect of a claim arising from 
defects in, or other lack of conformity of, the goods shall 
commence on the date on which the goods are placed at the 
disposition of the buyer by the seller according to the contract 
of sale, irrespective of the time at which such defects or other 
lack of conformity are discovered or damage therefrom 
ensues.
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Vrticle 11 (A/CN. 9/70. Annex I)

If the seller gives an express undertaking relating to the 
goo:ls. which is stated to have effect for a certain period of 
time, whether expressed in terms of a specific period of time or 
otherwise the limitation period, in respect of any claim arising 
from the undertaking, shall commence on the date on which 
the buyer first informs the seller that he intends to assert a 
claim based on the undertaking, but not later than on the date 
of the expiration of the period of the undertaking.

Article 10 (1), (2), (3) (Final draft)

1. The limitation period in respect of a claim arising 
from a defect or lack of conformity which could be discovered 
when the goods are handed over to the buyer shall be two 
years from the date on which the goods are actually handed 
over to him.

2. The limitation period in respect of a claim arising 
from a defect or lack of conformity which could not be dis
covered when the goods are handed over to the buyer shall be 
two years from the date on which the defect or lack of confor
mity is or could reasonably be discovered, provided that the 
limitation period shall not extend beyond eight years from the 
date on which the goods are actually handed over to the buyer.

3. If the seller gives an express undertaking relating to 
the goods, which is stated to have effect for a certain period of 
time, whether expressed in terms of a specific period of time or 
^herwise, the limitation period in respect of any claim arising 
lrt>m the undertaking, shall commence on the date on which 
the buyer discovers or ought to discover the fact on which the 
c*aim is based, but not later than on the date of the expiration

the period of the undertaking.

Commentary

Paragraph 9(3) of the first draft was subjected to criticism 
c rin8 the debates at the fifth session. The criticism mainly 

ns*sted of two points :—



( I ) That the normal limitation period of 4 years was iCo 
long where questions of defects or lack of conformity 
was in question.

(2) That the starting point for the running of time in these 
cases should not be fixed irrespective of the time at 
which such defects or lack of conformity were dis
covered by the buyer.

The final draft is a response to both criticisms. A number 
of relevant factors have to be considered and balanced in reach
ing a decision on these questions.

(a) A starting point as from the time the goods are handed 
over to the buyer can be easily ascertained and makes for cer
tainty. As against this, it can lead to hardships for the buyer 
where latent defects manifest themselves late, after or just before 
the prescription period has expired, and where these could not 
have been discovered earlier by the exercise of due diligence. 
A starting point as from the time the defects are discovered 
by the buyer is relatively uncertain. Further, the evidence as to the 
latter time would be in the hands of the buyer alone. As against 
this, such a starting point would be the fairest from the point 
of view of a buyer faced with the latent defects which manifest 
themselves after some time and which he could not earlier have 
discovered by the exercise of due diligence.

claims arising out of defects or lack of conformity, this would 
lead to unfairness. It was pointed out that in the case of plant 
and machinery, which was invariably purchased by the develop
ing countries, these may come into commission several years after 
purchase. The present draft tries to satisfy all the relevant 
considerations in the following w'ays : —

(1) In the case of so-called 'latent' defects, a period of 2 
years, shorter than the normal 4 years, is fixed, com
mencing to run from the date when the buyer should 
have become aware of them (i.e. the date of handing 
over). This is justifiable because it would be unbusi
nesslike and unfair to allow the buyer to sleep over 
his rights for a longer period. The starting point is 
relatively certain.

(2) In the case of so-called ‘latent’ defects, the same shor
ter period is used (for the same reasons), but the 
starting point is defined as the time the defect is or 
could reasonably have been discovered. This prevents 
hardship to the buyer. The interests of the seller in 
being free of possible claims after a certain period is 
protected by laying down an over all limitation period 
of 8 years commencing from the date the goods are 
handed over.

(b) The longer the period of prescription, the longer the 
parties are left whth possibility of claims still open as against 
them, w'ith repercussions on financial stability. A very short 
period, however, may not be sufficient for defects to manifest 
themselves, so that the buyer may become unfairly penalized.

The two questions are interconnected, in that delaying '*,L 
start of the running of prescription in effect leads to a longer 
period.

The Working Group drafting the Convention had inPrJjlC^ 
pie consistently placed the need for certainty as the first rec*l"^s 
ment in priority. At the debates, however, strong criticism j 
made by almost all the developing countries that in theft 1

One case wffiich may require consideration is whether the 
buyer refuses to accept the goods because of a manifest patent 
defect, so that the goods are never “actually handed over”. 
There may therefore be no starting point within the meaning of 

The earlier formulation of “placed at the disposition of 
the buyer” avoided this difficulty, and it may be considered 
whether this w'ording should not be restored.

Provision may also be made in 10.2 for the case where 
ere is a difference between the dates W'hen the defect is dis- 

c°'ered and could reasonably be discovered.

10.3 is intended to apply to a case w'hen the seller gives 
u exPfess undertaking relating to the goods. If 10.3 was absent 

er Ore normal rule the limitation period would commence
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when the claims falls due. However, it is felt that by reason 
of the additional burden undertaken by the seller by the express 
undertaking, a later period of commencement is justified. The 
definition of the commencement period in the first draft (i.e. 
Article 2 of A/CN. 9/70, Annex I) was adopted in the interest 
of certainty, and is easier to apply. An example of a case 
covered by Article 10.3 would be the following

A sells a fleet of cars to B, and states that ‘no serious 
defect will arise for one year from commencement of 
use”. One month after use commences, a serious 
defect develops, which only manifests itself requiring 
repair after eleven months have passed. Prescription 
starts to run from the latter date.

It has been suggested (A/CN. 9/70/Add. 1) that this arti
cle does not require that “the undertaking be contained in the 
contract of sale. The seller, after delivering the goods, might 
adjust certain components of the goods and in this connection 
might give an express warranty. Such an undertaking is gover
ned by this article". An undertaking of this nature may consti
tute a separate contract with varying degrees of connection to 
the original contract. Whether it is desirable to make the Con
vention govern such a separate contract may require considera
tion.

Article 10.3 uses the phrase “express undertaking” 
“Express” terms are usually contrasted with “implied” terms, 
and are used to make the following distinctions :

(i) An express term is explicitly stated by one party orally 
or in writing, and agreed to by the other. An implied 
term is not explicitly stated, but agreement as to its 
incorporation in the contract is implied by conduct, 
usage etc.

(ii) An implied term is one on which there has been no 
agreement but is implied by law as a term of the con
tract.

In order to make for greater certainty, the replacement cd 
the words “express undertaking” by the words “undertaking

writing” may be considered. Every undertaking in writing 
would be an express undertaking.

Article 9(5) and 9(6) (A/CN. 9/70. Annex I)
(5) Where, as a result of a breach of contract by one party 

before performance is due, the other party thereby becomes en
titled to and does elect to treat the contract as terminated, the 
limitation period in respect of any claim arising out of such 
breach shall commence on the date on which such breach 
occurred. If the contract is not treated as terminated, the limi
tation period shall commence on the date when performance is 
due.

(6) Where, as a result of a breach by one party of a con
tract for the delivery of or payment for goods by instalments, the 
other party thereby becomes entitled to and does elect to treat 
the contract as terminated, the limitation period in respect of 
any claim arising out of the contract shall commence on the 
date on which such breach of contract occurred, irrespective of 
any other breach of contract in relation to prior or subsequent 
instalments. If the contract is not treated as terminated, the 
limitation period in respect of each separate instalment shall com
mence on the date on which the particular breach or breaches 
complained of occurred.

Article 11(1) and 11(2) (Final draft)
I ■ If, in circumstances provided for by the law applicable 

to the contract, one party is entitled to declare the contract ter
minated before the time for performance is due, and exercises 
this right, the limitation period in respect of a claim based on 
3Dy such circumstance shall commence on the date on which the 
declaration is made to the other party. If the contract is not 

e(dared to be terminated before performance becomes due, the 
‘citation period shall commence on the date on which perfor- 

maT’ce is due.
2- The limitation period in respect of a claim arising 

°f a contract for the delivery of or payment for goods by 
'nient shall, in relation to each separate instalment, 

U ~ence on the date on which the particular breach occurs.
Un-der the law applicable to the contract, one party is entitled
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to declare the contract terminated by reason ol' such breach, and 
exercises this right, the limitation period in respect of all 
relevant instalments shall commence on the date on which the 
declaration is made to the other party.

Commentary

This article provides for the case where under the applj- 
able law' one party is entitled to declare the contract terminated 
before the time for performance is due. He may become so 
entitled, for example either as a result of a breach of contract by 
the other party (e. g. a declaration by the other party that he 
will not perform on the due date) or owing to circumstances 
not amounting to a breach of contract (e. g. supervening 
impossibility of performance). The first draft only took account 
of breach of contract. The article probably covers not only the 
case where the termination takes effect by virtue of the declara
tion (i.e. where the party has an option either to terminate by 
declaration or not) but also the case where termination takes 
effect by operation of law independently of declaration by the 
party. In the latter case it may be said that the ‘party is 
entitled to declare the contract terminated” because it is already 
terminated by operation of law'. Where there has been such a 
termination by declaration, it is logical to commence the running 
of the period of limitation from the date of declaration, for the 
parties thereafter have no excuse for not instituting legal pro
ceedings. Where there has been no declaration, in a case w'here 
the party has an option in regard to termination, the party not 
making the declaration will be taken to be exercising the option! 
to keep the contract alive, and claiming performance when it 
falls due. The claim would fall due when performance become5 
due, and this is indicated as the start of the commencement ol 
the limitation period.

Tf the article also covers the case where the contract t* 
terminated by operation of law, it is arguable that the time 0 
such termination is the logical starting point, and not the 
on w'hich performance falls due.

Article 11.2 is an application of the principle of M 1 L° 
the case of an instalment contract.

interruption of the LIMITATION PERIOD :
LEGAL PROCEEDINGS: ACKNOWLEDGEMENT

Article 12 (A/C N. 9/70 Annex. I)

(1) The limitation period shall cease to run wlien the 
creditor performs any act recognized under the law of the 
jurisdiction where such act is performed:

(a) as instituting judicial proceedings against the 
debtor for the purpose of obtaining satisfaction or recognition of 
bis claim; or

(b) as invoking his claim for the purpose of obtain 
ing satisfaction or recognition thereof in the course of judicial 
proceedings which he has commenced against the debtor in 
relation to another claim.

(2) For the purposes of this article, any act performed 
by way of counterclaim shall be deemed to have been performed 
on the same date as the act performed in relation to the claim 
against which the counterclaim is raised, provided that such 
counterclaim does not arise out of a different contract.

CESSATION AND EXTENSION „OF THE LIMITATION 
PERIOD

Article 12 (Final draft)

1. The limitation period shall cease to run when the 
creditor performs any act which, under the law of the jurisdic
tion where such act is performed, is recognised as commencing 
judicial proceedings against the debtor or as asserting his claim 
in such proceedings already instituted against the debtor, for 
the purpose of obtaining satisfaction or recognition ol his claim.

2. For the purposes of this article, any act performed by 
Way of counterclaim shall be deemed to have been performed on 
the same date as the act performed in relation to the claim 
a8ainst which the counterclaim is raised. However, both the 
claim and counterclaim shall relate to a contract or contracts 
concluded in the course of the same transaction.

149
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Commentary 151

The entire group of articles contained under this heading 
are inter-related and the articles contained under the heading 
“Effects of the expiration of the limitation period” are also 
closely related. This article deals with the effect of the 
commencement of judicial proceedings on the running of the 
limitation period, and provides that the period shall ‘cease to 
run’ as from such commencement. The implications of ‘ceasing 
to run’ has to be gathered from this article together with 
Articles 15, 16, and the articles dealing with the effects of the 
expiration of the limitation period. The second limb of 12.1
(“or as asserting his claim...... the debtor”) provides for the case
where the creditor introduces a claim relating to an inter
national contract of sale into an action already commenced. 
The law of the jurisdiction where the act is performed determines 
whether it has been done “for the purpose of obtaining satisfac
tion or recognition of his claim”. Thus, depending on that law, 
a diversity of actions may be found sufficient for this purpose, 
e. g. actions for damages, specific performance, declaration of 
rights and possibly even criminal prosecutions. To cause the 
limitation period to cease to run. a counter-claim must qualify 
as an act of the type defined in 12.1.

If it is intended that both or all the contracts concluded 
. the course of the same transaction need to be contracts of 
international sale of goods, this should be made explicit. The 

0Iicy behind the first sentence of 12.2 has been said to be "to 
promote efficiency and economy in litigation by encouraging 
consolidation of actions rather than the hasty bringing of 
separate actions.” (A/C N. 9/50, Annex II, p.31. and A/C N 
9/70/Add. I). If a counter-claim dates back to the date of the 
claim, it will be made in time if the claim is made in time. A 
party contemplating a claim can, therefore, rest on the secure 
assumption that however late a claim is made by the other party 
he can assert his own claim as a counter-claim in the same action 
and not be ruled out on the ground of limitation. Another reason 
which has been urged to justify this doctrine is that “a litigant 
generally cannot complain of being visited with stale claims if 
he himself, by asserting a claim arising from the same event or 
transaction, disturbed the tranquillity sought to be safeguarded 
by the statute of limitation” (A/C N. 9/70/Add. 2, p.51). It 
might be objected, however, that a person who asserts a claim 
within time does not disturb the tranquillity safeguarded by the 
statute of limitations.

There is no definition of what constitutes a sufficient act 
by way of counter-claim. One necessary condition must be 
that it must relate to an international contract of sale. Must it 
also be a counter to a claim relating to an international 
contract of sale ? The effect of the last sentence of 12.2 (which 
is an innovation) appears to suggest that it need not. The 
following example illustrates the point :

A and B in the course of the same transaction enter into 
two contracts. The first is an international contract of sale, 
the second is not. A sues B both on the international 
contract and on the other contract. B, who has a counter
claim under the international contract, raises it, not in the 
action relating to the international contract, but in the 
other action. The applicable law of the forum permit8 
this. The counter-claim will presumably operate to stop 
the running of this limitation period.

The effect of 12.2 on the provisions of Article 10 may 
also be considered. The following examples are given to 
hlustrate same possible cases : —

(11 A, the seller, on 1.1.74 hands over to B, the buyer, 
goods containing defects which can be discovered 
when the goods are handed over. B does not pay 
the price, neither does he assert a claim against A in 
respect of the defects. On 1.12.75 A brings an 
action for the price. B makes a counter-claim in this 
action on 1.1.77. Is B’s claim out of time by reason 
of 10.1 (because it is brought more than two years 
after the goods have been handed over) or within 
time by reason of 12.2 (because it is deemed to have 
been performed on 1.12.75. within two years) ?

^ A, the seller, sells and hands over goods to B, the 
buyer, on 1.1.73. The goods contain defects which



cannot be discovered at the time of handing over, b 
does not pay the price, and A institutes proceedings 
for the price on 30.12.76. B discovers the defects on 
1.10.77, and makes a counter-claim. Does B’s 
counter-claim relate back to 30.12.76 by reason of 
12.2 ? If it does, it will relate back to a point of lime 
before the claim fell due.

(3) A, the seller, sells and hands over goods to B, the 
buyer on 1.1.73. The goods contain defects which 
cannot be discovered at the time of handing over. B 
does not pay the price, and A institutes proceedings 
for the price on 30.12.76. The proceedings are 
protracted and on 1.12.80 B discovers the defects. 
He makes a counter-claim on 1.2.81. Is the claim 
out of time by reason of the proviso of 10.2, (because 
more than eight years have elapsed from the date the 
goods were handed over) or within time by the 
operation of 12.2 (because it relates back to 30.12.76 )

It is to be noted that there is no relation back to the date 
of the original claim where a creditor adds a claim relating to 
an international contract of sale into proceedings already 
instituted; e.g.

A commences proceedings on an international contras ■ 
sale against B on 1.1.74. On 10.1.74 he introduces in 
this action a claim relating to another interna 
contract of sale. The date when the period of nm ^ 
ceases to run in regard to the latter claim wou 
10.1.74 and not 1.1.74.

(2) In the absence of any such provision, the reques 
shall take effect on the date on which it is delivered 
at the habitual residence or place of business of the 
other party, or, if he has no such residence or place 
of business, then at his last known residence or place 
of business.

(3) The provisions of this article shall apply not with 
standing any term in the arbitration agreement to the 
effect that no right shall arise until an arbitration 
award has been made.

Article 13 (Final draft)

(1) Where the parties have agreed to submit to arbitra
tion, the limitation period shall cease to run when 
either party commences arbitral proceedings in the 
manner provided for in the arbitration agreement or 
by the law applicable to that agreement.

(2) In the absence of any such provision, arbitral pro
ceedings shall be deemed to commence on the date on 
which a request that the claim in dispute be referred 
to arbitration is delivered at the habitual residence or 
place of business of the other party, or if he has no 
such residence or place of business, then at his last 
known residence or place of business.

(3) The provisions of this article shall apply notwith
standing any term in the arbitration agreement to the 
effect that no right shall arise until an arbitration 
award has been made.

Commentary

Article 13 (A/C N. 9/70. Annex I)

( 1 ) Where the parties have agreed to submit to a^b*1' githei 
the limitation period shall cease to run " e eStinë 
party commences arbitral proceedings by r 
that the claim in dispute be referred . l° aJbit^0!1 
in the manner provided for in th 
agreement or by the law applicable to that aD

This article applies to arbitration the principle contained 
11 the preceding article relating to judicial proceedings.

Cças the case of arbitration the event causing the period to 
c to run is not referred to the law of the jurisdiction, as in 

Ifcav^ar^er ^rt*cte 12, because contracts of arbitration often 
e the question as to what act commences arbitration to the



agreement of the parlies. 13.2 provides for the occasions 
where 13.1 cannot be applied. It requires actual delivery 0f 
the request for arbitration, and places the risk of non-delivery on 
the party, making the request.

13.3 is intended to deal with a term in the arbitration 
agreement that '‘no right shall arise until an arbitration award 
has been made". Such a provision will not operate to prevent 
the limitation period from ceasing to run under 13.1, or to 
effect the provisions of the article as to when arbitration has 
commenced.

Article 15 (A/CN. 9/70. Annex I)

Where any legal proceedings are commenced upon the 
occurrence of :

(a) the death or incapacity of the debtor;
(b) the bankruptcy or insolvency of the debtor;
(c) t he dissolution of a corporation, company or other 

legal entity;
(d) the seizure or transfer of the whole or part of the 

assets of the debtor,
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(c) the dissolution or liquidation of a corporation, com
pany, association or entity;

the limitation period shall cease to run when the creditor 
asserts his claim in such proceedings for the purpose of 
obtaining satisfaction or recognition of the claim, unless 
the law governing the proceedings provides otherwise.

Commentary

iThe purpose of this article is to deal with the effect of 
those legal proceedings which do not fall within Article 12. 
This may be because they cannot be classified as judicial pro
ceedings. Further, Article 12 only applies where the creditor 
commences judicial proceedings against the debtor. There are 
certain legal proceedings (including judicial proceedings) which 
are commenced by persons who are creditors under other 
transactions, or which may commence by operation of Jaw.

The article has been amended in the final draft so that the 
types of legal proceedings enumerated are not exhaustive of 
the proceedings to which the article can apply. The only require
ment now to make the period cease to run is that the creditor 
should assert his claim in legal proceedings for the purpose of 
obtaining satisfaction or recognition of the claim.
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the limitation period will cease to run only if the creditor 
performs an act recognized under the law applicable to 
those proceedings for the purpose of obtaining satisfaction 
or recognition of his claim. Such act may be performed 
before the expiration of any further period as may 
provided for under that law.

By reason of the last clause in the article, the body of the 
article has no effect if the law governing the proceedings 
Provides otherwise, i.e. in such a case the limitation period will 
c°ntinue to run as against the debtor. Whether the law govern- 
’Pg the proceedings provides otherwise or not will be determined 
y the interpretation of that law.

EXTENSION OF THE LIMITATION PERIOD
Article 14 (Final draft)

In any legal proceedings other than those mentions ^ 
in Articles 12 and 13, including legal proceedings LtllTI 
menced upon the occurrence of :

(a) the death or incapacity of the debtor,
(b) the bankruptcy or insolvency of the debtor, ot

Article 18 (A/CN. 9/70. Annex I)

Where the creditor has commenced legal proceedings 
nee with Articles 12. 13, or 15 : 
the limitation period shall be deemed to have continued 
to run if the creditor subsequently discontinues the 
Proceedings or withdraws his claim ;
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(h) where the eourt or arbitral tribunal has declared 
itself or been declared incompetent, or where the 
legal proceedings have ended without a judgement, 
award or decision on the merits of the claim, the 
limitation period shall be deemed to have continued 
to run and shall be extended for one year respectively 
from the date on which such declaration was made or 
from the date on which the proceedings ended.

(2) Where an arbitration has been commenced m 
accordance with Article 13. but such arbitration has been stayed 
or set aside by judicial decision, the limitation period shall he 
deemed to have continued to run and shall be extended for one 
year from the date of such decision.

Article 15 (Final draft)

1. Where a claim has been asserted in legal proceedings 
within the limitation period in accordance with Articles 12. 13, 
or 14 but such legal proceedings have ended without a final 
decision binding on the merits of the claim, the limitation 
period shall be deemed to have continued to run.

2. If, at the time such legal proceedings ended, the 
limitation period has expired or has less than one year to run. 
the creditor shall be entitled to a period of one year from the 
date on which the legal proceedings ended, unless they have 
ended because the creditor has discontinued them or allowed 
them to lapse.

Commentary

Articles 12, 13 and 14 provided lor the cessation ol 
running of the limitation period. Where it has ceased to tun 
under those articles, unless some further provision was uia ^ 
the cessation would continue indefinitely. This article. • ^ 
those following, deal with the problem and relate the U1 ^ 
incidents of the running of the limitation period to the ontco 
of the legal proceedings.

■ , “endc^
Under 15.1, where the legal proceedings have 

without a final decision binding on the merits oj tin ',£(

(]lC period shall be deemed to have continued to run. Whether 
the proceedings have ended in the specified manner will have 
(0 be determined by the forum before which the question may 
arise upon an interpretation of the facts of the ease and the 
language of the article. If they have ended in the specified 
manner, the creditor under 15.2 gets a further period from the 
date of ending for the purpose of instituting another action, if 
at the time the proceedings ended the limitation period had 
expired or has less than one year to run, unless the ending was 
the result of the creditor’s discontinuing the proceedings or 
allowing them to lapse. Where the creditor has discontinued 
them or allowed them to lapse, there is no reason to give him 
another opportunity to commence proceedings since it is by his 
own default that he has lost the possibility of getting judgement. 
In other cases, since external causes have deprived him of the 
possibility of getting a final judgement, it is considered fair to 
give him a second opportunity.

The following questions may be considered in this connec
tion

(1) Under the present draft, a creditor who finds the 
period of limitation is about to expire, and who desires to obtain 
an extension of the period, can commence proceedings which 
he knows are bound to end without a final decision binding on 
'he merits of the claim. When proceedings are ended by 
order of the forum, he will get a further period of at least 
one year to institute proceedings again. Should a provision be 
'nserted to prevent this ? Opinion is divided on this point. 
While there is universal agreement that such conduct is undcsir- 
ahle, it is pointed out that in fact a creditor will not resort to 
SUch action because he will have to bear the costs of the abortive
Proceedings.

(2) Ls the period of one year granted by 15.2 to be 
.a as ‘the limitation period’ within the meaning of Articles

. and 15.2 ? Under the Draft in A/CN. 9/70, Annex 1, 
J1 sPeaks of “extending the limitation period,” this would 

the ^ so’ The °hange of language in the final draft leaves 
niatter in doubt. Further Article 8 states “Subject to the
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provisions of Article 10, the limitation period shall be l'our 
years.” This suggests that the term can only be applied to the 
period of four years, subject to the special exception created by 
the article.

The practical consequences depending on the classification 
may be illustrated by the following :—

A commences judicial proceedings against B on 1.1.74 
The limitation period expires on 1.1.75. The action ends 
without a final decision binding on the merits of the claim on
1.1.76. without A having discontinued the proceedings or 
allowed them to lapse. On 1.6.76 A, as he is entitled to do 
under article 15.2, institutes a second action against B. This also 
ends on 1.3.77 without a final decision binding on the merits of 
the claim, without any responsibility on A's part. A now 
institutes a third action against B on 1.5.77.

(a) Does the period of one year commencing on 1.1.76 
cease to run by the operation of Article 12.1 when the second 
action is instituted on 1.6.76 ? If the one year period allowed to 
A from 1.1.76 to 31.12.76 is within the meaning of the phrase 
‘the limitation period’ in 12.1 this will be so.

(b) If the answer is in the affirmative, does Article 15.1 
also apply to the second ending so as to give a further period 
of one year from 1.3.77 to institute another action ? Tf so. his 
third action also will not be out of time.

The special provision for arbitration contained in Article 
18 (2) of the first draft has been deleted as unnecessary in terms 
of the final draft.

Article 21 (A/CN. 9/70. Annex I)

Where the creditor has obtained a final judgem^l|! 
or award on his claim in judicial or arbitral ProceVj 
ings, but such judgement or award is not recogn15 
in another jurisdiction, he shall be entitled, with»1 
period of four years from the date of such 1 
judgement or award, to institute legal proceeding5

that jurisdiction for the purpose of obtaining satisfac
tion or recognition of his claim.

Article 16 (Final draft)

1. Where a creditor has asserted his claim in legal 
proceedings within the limitation period in accordance 
with Articles 12, 13 or 14 and has obtained a decision 
binding on the merits of his claim in one State, and 
where, under the applicable law. he is not precluded 
by this decision from asserting his original claim in 
legal proceedings in another State, the limitation 
period in respect of this claim shall be deemed not 
to have ceased running by virtue of Articles 12, 13 
or 14, and the creditor shall, in any event, be entitled
to an additional period of one year from the date of 
the decision.

2. If recognition or execution of a decision given in one 
State is refused in another State, the limitation period 
in respect of the creditor's original claim shall be 
deemed not to have ceased running by virtue of 
Articles 12. 13 or 14. and the creditor shall, in any 
event, be entitled to an additional period of one year 
from the date of the refusal.

Commentary

Article 16.1 deals with a case where a creditor has obtained 
“ wision binding on the merits of his claim, but where, under 

aPPlicable Jaw, he is not precluded by this decision from 
Th r r^- 0riSinal c'a™ *n logal proceedings in another State. 
^ citation period in respect of these possible proceedings is
Period^ t0 ^a' e cont*nued to run- The result may be that the 
is ew. may have expired or not, but in any event the creditor 
die d e<^-t0 an achfitionaI period of one year f rom the date of 

1Sl°n for the purpose of instituting a second action,

aaa'0inineUCes ProceedinSs for non-payment of the price 
lnst B in State X on 1. 1. 74, and gets a decision
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binding on the merits of the claim on 1. I. 75 The 
applicable law permits A to commence proceedings f0r 
non-payment of the price against B in State Y despite this 
decision. The limitation period has expired on 1. 12. 74 
(or will expire on 1.2.15). A is given a further period 
of one year from 1. 1. 75 to commence proceedings against 
B in State Y if he so desires.

No provision corresponding to this appears in the iirst 
draft and the provision is one on which there has been no 
consensus. The arguments in favour of such a provision appear 
to be the following :

(a) A creditor, although lie may get a decision in one 
State in his favour binding on the merits of the claim, 
may not be able to obtain satisfaction, because, for 
example, the debtor has disposed of his assets in that 
State. It is then fair to give him a second chance.

(b) The remedies available in the second State, e g 
specific performance, which are not available in the 
first State, may also be required to secure justice for 
the creditor.
As against this, it may be argued that :

(a) A creditor should select his forum with diligence, and 
should select that forum from which he can get maxi
mum redress. If he is careless in his selection ol the 
forum he should bear the consequences. He should 
also have taken the precaution of instituting parallel 

actions, if this was desirable.

(b) It is undesirable to allow a debtor to be faced w!t 1 
successive actions, where the first has reached a deC1 
sion on the merits.

inAlthough a provision corresponding to 16.2 appear^ 
the earlier draft, there is still no consensus on it. On the < 
hand, it is regarded as desirable, because it would be un*ai'tj0o 
deprive a creditor of the chance of instituting a second aC^r 
when recognition or execution is thus refused. On the j 
hand, it is argued that the creditor should have e!ter
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diligence in selecting the forum most advantageous to him, 
where execution of the decision in that very forum would satisfy 
his claim. The present text attempts to find a via media by 
giving the creditor a second chance, but reducing the period 
available for commencing proceedings to one year (as against the 
earlier four years).

The following questions also may require consideration : —

(I) Is it intended that Article 15 and Article 16.1 are to 
have mutually exclusive applications? Article 16.1 does not 
use the term ‘final decision’, whereas Article 15 does. As a 
result, there appear to be cases to which both 15 and 16.1 may 
simultaneously apply, e.g.

A commences legal proceedings against B in State X. 
They end on 1.1.75 with a decision binding on the merits 
of the claim in State X, but which decision is not a final 
decision (because e. g. it is subject to review). The deci
sion becomes final in State X on 1.2.77 (or does not become 
final at all for some reason independent of A’s action). 
As at 1. 1.75, do both 15 and 16.1. apply ?

(2) As at present drafted, under 16.1 a creditor gets a 
second chance of commencing proceedings irrespective of
of ^h^Cr '°SeS °r W'nS ^rst Proceed*nSs on the merits 
® the claim. Is it desirable to give him the second chance

en he loses ? 16.2 only contemplates the case where he
Cceeds in his first proceeding.

16 2 ^ H the additional one year granted under 16.1 and
C*ass^ed as within the meaning of the term “limitation 

serjes rSOme the problems set out earlier arise. A large 
one y° SUccess*ve actions become possible. This period of 
22 ^ its Perhaps not intended to be so classified. Article
ke>'ondVldeS ^'lal periods of 8 years and 10 years
re;ichpri W no extension is possible. But no consensus was 

d 0n Article 22.
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Article 14 (A/CN. 9/70. Annex I)

The institution of judicial or arbitral proceedings 
against one debtor shall have effect in relation to any 
other person jointly and severally liable with him [0r 
liable under a guarantee], provided that the creditor, 
before the expiration of the limitation period, informs 
such person in writing that the proceedings have been 
instituted.

Article 20 (A/CN. 9/70, Annex I)

[Where judicial or arbitral proceedings are instituted 
against the buyer within the limitation period prescribed 
by this Law either by a sub-purchaser or by a person 
jointly and severally liable with the buyer, the buyer shall 
be entitled to an additional period of one year from the 
date of the institution of such proceedings for the .purpose 
of obtaining recognition or satisfaction of his claim against
the seller].

Article 17 (Final draft)
[1. Where legal proceedings have been commenced 

against one debtor within the limitation period prescribe J 
this Convention, the limitation period shall cease to run ag 
any other party jointly and severally liable with the de ‘ . 
provided that the creditor informs such party in writing 
that period that the proceedings have been commenced.

2 Where legal proceedings have been commenced i 
sub-purchaser against the buyer, the limitation périodes- 
by this Convention shall cease to run in relation to t e ^ 
claim against the seller, if the buyer informs the seller m 
within that period that the proceedings have been comm

■ t'Cic. th<5
3. In the circumstances mentioned in this ar n ^

creditor or the buyer must institute legal proceedings ^^
the party jointly or severally liable or against the se ^nV6p-
within the limitation period otherwise provided by ® ^ leg8* 
tion or within one year from the date on whic

proceedings referred to in paragraphs (I) and (2) commenced, 
whichever is the later.]

Commentary

No consensus was reached on this article. The provisions 
of Article 17.1 in regard to legal proceedings relating to debtors 
jointly and severally liable have been supported for the following 
reasons :

(1) Municipal legal systems vary in the effect they 
attribute to an action by a creditor against one such debtor. In 
some, the limitation period is interrupted, in others it is not. 
This provision provides a uniform rule.

(2) If not for this rule, a creditor who is not certain 
whether one debtor can satisfy a judgement will have to sue 
both debtors lest the,period of prescription were to expire 
and he be later precluded for sueing the other debtor. Where 
the debtors are resident in two countries this will often entail 
considerable expense.

It has been criticised for the following reasons :—

(1) It creates unnecessary complications.
(2) It is unduly favourable to the creditor.

The further course of the interruption created by 17.1 is 
f**lfermined by 17.3. Assuming that the policy behind 17.1 
,s acceptable, the following matters require consideration :

^ (a) In its present draft, the time-limit given within whicl
creditor must notify the debtor not sued is the limitatioi 

ri0(l. is this too long ? e. g.

^ (having his place of business in State X) and B (havin;
1S place of business in State Y) are jointly and several!; 

..hie to C (having his place of business in State Z). Tb 
I Station period of four years commences to run oi 

' C commences an action against A on 1.2.74. H.
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notifies B in writing of the action against A on 1.12.77, 
Such notification is within time. The limitation period 
(which has upto now been running as against B) now 
ceases to run with retrospective effect from 1.2.74 as 
against B. Upto 1.12.77, B may have been ignorant of 
C’s action against A and may have destroyed the relevant 
evidence in his possession.

The insertion of a shorter period of time in which C must 
notify B (e. g. within two weeks of commencing legal proceed
ings against A) may be more equitable. It is assumed in 
the above example that the time from which the period ceases 
to run against B is the date of commencement of proceedings 
against A. If it is the date of notification in writing to B this 
should be made clear.

however, the proceedings are commenced just before the period 
eXpires, he may have insufficient time to give notice.

Article 17.3 provides an extension of a possible maximum 
period of one year beyond the normal limitation period to the 
party in whose favour the limitation period ceased to run to 
commence legal proceedings (i.e. where the proceedings are 
instituted at the very end of the period of limitation).

Article 16 (A/CN. 9/70. Annex I)

Where the creditor performs any act, recognized 
under the Law of the jurisdiction where such act is 
performed as manifesting his desire to interrupt the limita
tion period, a new limitation period of four years shall 
commence on the date on which notice of this act is served 
on the debtor by a public authority.

(b) The limitation period should cease to run against B 
only in respect of the particular claim asserted against A, 
and not any other claim. It may be considered whether a 
phrase such as “in respect of the claim asserted” should be 
inserted at an appropriate point.

Article 17.2 is intended to provide for the case where the 
buyer has a remedy against the seller only in the event of the 
sub-purchaser sueing him, or where he may have a remedy m 
any event, but does not wish to press it unless the sub-purchaser 
sues him. In such a case if the sub-purchaser commences 
proceedings towards the very end of the limitation period, the 
buyer may, in the absence of such a provision, have insufficient 
time to commence proceedings against the seller. The arguments 
against this provision are that it complicates the Convention, 
and makes the period of limitation between buyer and selle 
depend on the actions of a third party.

Article 18 (Final draft)

1. Whether the creditor performs, in the State where 
the debtor has his place of business and before the 
expiration of the limitation period, any act, other than 
those acts prescribed in Articles 12, 13 and 14, which 
under the law of that State has the effect of recom
mencing the original limitation period, a new limita
tion period of four years shall commence on the date 
prescribed by that Law, provided that the limitation 
period shall not extend beyond the end of four years 
from the date on which the period would otherwise 
have expired in accordance with Articles 8 to 11.

2- If the debtor has places of business in more than one 
State, or if he has no place of business, the provisions 
of paragraphs (2) and (3) of Article 2 shall apply.

t|ie
In this situation, on certain facts, the time alio! ted to ^ 

buyer to give notice in writing appears to be too long, m 0 
too short. Thus where the sub-purchaser commences Proc 
ings immediately after the start of the limitation period 
buyer has over three years to give notice to the Seller-

Commentary

sh P*is article reflects a decision of policy that a creditor 
of u ’ Under the draft Convention, be entitled to the advantage 
hag ()^act which, under the law of the State where the debtor 

Place of business, has the effect of recommencing the



running of the limitation period. However, it has been argued that 
the Convention alone should determine what acts irecommence 
the running of the period; and that a provision such as this 
creates difficulty for businessmen who now have to find out the 
law of limitation in the State of the debtor’s place of business.

Whether the act is sufficient to recommence the running 
of the period, and the date from which such recommencement 
is to operate, are determined by the law of the State of the 
debtor’s place of business. However, the total length of the 
limitation period cannot extend beyond the end of four years 
from the date on which the period would otherwise have 
expired.

The new limitation period is always four years. This 
may be difficult to justify when the original period was shorter, 
e-g.

A (having his place of business in State X) sells to B 
(having his place of business in State Y) goods containing 
a defect which could be discovered when the goods are 
handed over. The limitation period in respect of a claim 
arising for such a defect is two years (Article 10). B 
performs an act in State X which has the effect of making 
the period of limitation recommence. Once it recom
mences, the new period of limitation is four years, and 
not two years.

The intention appears to be that this extended period 
cannot be further extended (e.g. by recourse to Articles 12. ! ' 
or 14). This should perhaps be made more explicit.

Article 17 (A/CN. 9/70. Annex I)

(1) Where the debtor acknowledges in writing blS 
obligation to the creditor, a new limitation period of f°ur 
years shall commence to run by reason of and from l^L 
date of such acknowledgement.

(2) Partial performance of an obligation by the debtoi 
the creditor shall have the same effect as an acknowle ?

ment if it can reasonably be inferred from such perform
ance that the debtor acknowledges that obligation.

(3) Payment of interest shall be treated as payment in 
respect of the principal debt.

[(4) The provisions of this article shall apply whether or 
not the limitation period prescribed by Articles 8 to 11 
has expired.!

Article 19 (Final draft)

1. Where the debtor, before the expiration of the limita
tion period, acknowledges in writing his obligation to the 
creditor, a new limitation period of four years shall 
commence to run from the date of such acknowledgement.

2. Payment of interest or partial performance of an 
obligation by the debtor shall have the same effect as an 
acknowledgement under paragraph(l) of this article if it can 
reasonably be inferred from such payment or performance 
that the debtor acknowledges that obligation.

Commentary

It has been said that -‘the basic purposes of prescription 
are to prevent the pressing of claims at such a late date that the 
evidence is unreliable, and to provide a degree of certainty in 
■égal relationship” (A/C N. 9/70/Add. 2). As a corrollary, it 
follows that when events occur after prescription has commenced 
tc) run which provide reliable evidence, or provide anew the 
Squired certainty, there is no reason why the period should 
not recommence running. Article 19 deals with specific events 
"‘thin this class which are in many legal systems regarded as 
Efficient to make the period recommence.

„ Article 19.1 provides for the case where the debtor 
^knowledges in writing his obligation to the creditor”. 
0j, ether any particular writing would be an acknowledgement 

the obligation would be a matter of interpretation. The
’j'1'renient of writing has been introduced in the interests of

CCrtainty,
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The acknowledgement must be made “before the expira
tion of the limitation period’’. This requirement did not exist 
under the first draft (vide 17.4 of A/C N. 9/70. Annex I). But 
at the debates at the fifth session a consensus emerged in favour 
of the view that once the prescription period has elapsed, the 
claim should be regarded as incapable of revival. In some civil 
law systems, the passing of the prescription period has the effect 
of extinguishing the right. A theory of revival by acknowledge
ment, therefore, encounters theoretical difficulties in these 
systems.

Whether the writing in question constitutes an acknowledge
ment in writing by the debtor of his obligation (which would 
invoke the operation of 19.1), or constitutes the creation of a 
new obligation (sometimes called a “novation”) which would be 
outside the ambit of 19.1, may often be a question of real 
difficulty. The tribunal dealing with the matter will have to 
classify the writing in question.

Under 19.2, where an acknowledgment can reasonably be 
inferred from payment of interest or partial performance, this 
has the same effect as under 19.1. The new limitation period 
will presumably commence from the date of payment or partial 
performance. It is not explicit whether the payment of interest 
or partial performance should take place before the expiration 
of the limitation period. However, since 19.2 appears merely 
to give two special cases of acknowledgement which are not ;b 
writing, the limitations contained in 19 1 are probably intended 
to apply to 19.2 as well. Thus, the payment of interest or 
partial performance are probably intended to have effect only " 
done before the expiration of the limitation period.

A question which may require consideration is whether 
the new limitation period created by the operation of Arti^Ç 
19 should be four years where the original limitation PCl“' 
was only two years (e. g. under Article 10 — vide comnicntar- 
on Article 18).

Under Article 17 (3) of A/CN. 9/70. Annex I- 11 lS ( 0f 
that ‘payment of interest’ refers to interest paid in tespe
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tfoe principal debt. Article 19.2 lacks this clarity. The insertion 
of the words ‘in respect of the principal obligation’after the word 
‘interest’ may be considered.

The question is sometimes debated whether the obligation 
t0 pay interest is or is not independent of the principal obligation. 
If it is held to be independent, payment of interest may be 
construed as an acknowledgment only of obligation to pay 
interest — (“that obligation”). But acknowledgment that 
interest is due will in turn almost always be an acknowledgment 
I hat the principal obligation is due.

Successive extensions are possible under this article, e. g.

A (the buyer) owes B (the seller) the purchase price, 
together with interest thereon. The limitation period has 
commenced to run on 1.1.73. On 1.3.73 A pays the 
interest due, on 1.10.73 he pays part of the principal, and 
on 1.1.74 he acknowledges in writing the amount outstand
ing. Each of these acts will successively start a new 
four year period of limitation. However, the extensions 
will be subject to the overall limitation imposed by Article 
22. However, there has been consensus on that article.

Article 19 (A/CN. 9/70. Annex I)

Where, as a result of a circumstance which is not 
personal to the creditor and which he could neither over
come, the creditor has been prevented from causing the 
limitation period to cease to run, and provided that he 
has taken all reasonable measures with a view to preserving 
his claim, the limitation period shall be extended so as not 
to expire before the expiration of one year from the date 
°n which the relevant circumstance ceased to exist. The 
limitation period shall in no event be extended beyond 10 
years from the date on which the period would otherwise 
expire in accordance with Articles 8 to 11.

Article 20 (Final draft)

^ Where, as a result of a circumstance which is beyond 
e control of the creditor and which he could neither
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avoid nor overcome, the creditor has been prevented 
from causing the limitation period to cease to run, 
the limitation period shall be extended so as not t0 
expire before the expiration of one year from the date on 
which the relevant circumstance ceased to exist. The 
limitation period shall in no event be extended beyond 
4 years from the date on which the period would otherwise

The purpose of this article is to give further time to a 
creditor when, through no fault of his, he has been prevented 
from causing the limitation period to cease to run. The phraseo
logy of the two drafts is different. The conditions to be satisified

the circumstances must be beyond the control of the 
creditor. This points to the fact that the circum
stance must have been caused by factors beyond the

the circumstance must be one which he could neither

The first condition is perhaps intended to point to the 
relationship of the creditor to the occurrence of the circumstance, 
and the second to his relationship to the continuance of the 
circumstance. However, the distinction is not explicitly drawn 
and it may be suggested that the two conditions overlap 
if a circumstance is beyond the control of the creditor, he cannot 
overcome it. However, circumstances can be imagined v'*ier“

A travels through a plague stricken area, and talk ^ 
despite his taking preventive medicines. As a i‘esU 
is unable to commence proceedings which would inte ^ 
the running of the prescription period. Here it rru^ntr0ll 
argued that while his falling ill was beyond his J:1gue 
he could have avoided it by not going through the P e

The phrase (a circumstance) "which is not personal to the 
creditor” in the first draft has been deleted, and the phrase 
{a circumstance) “which is beyond the control of the creditor” 
has been substituted in the final draft. Thus cases of personal 
disability such as lunacy, are now sufficient circumstances, 
though they would not have been sufficient under the earlier 
draft.

Jt is sufficient for the application of Article 20 that the 
circumstance must have prevented the creditor from causing 
the limitation period to cease to run for any part of the limitation 
period. The fact that it did not prevent the creditor from 
causing the limitation period to cease to run for another part 
of the limitation period is irrelevant, e. g.

The limitation period of four years is due to expire 
on 1.1.74. On 24.12.73 an insurrection breaks out in 
State X which prevents A, the creditor, from commencing 
legal proceedings before 1.1.74. Conditions return to 
normal on 8.1.74. The period of limitation is extended 
by one year from 8.1.74. The fact that A was not 
prevented from commencing proceedings up to 24.12.73 is 
irrelevant.

The last sentence places a maximum on the possible 
extension of the period. Up to this maximum, the one year 
period of extension can itself be extended by circumstances which 
afhfin invoke the application of this article.

MODIFICATION OF THE LIMITATION PERIOD

Article 22 (A/CN. 9/70, Annex I)

1. The limitation period cannot be modified or affected 
by any declaration or agreement between the parties, 
except in the cases provided for in paragraph 2 of 
this article.
The debtor may, at any time after the commence
ment of the limitation period prescribed in Articles 
P to 11, extend the limitation period by a declaration 
ln writing to the creditor, provided that such déclara-
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tion shall in no event have effect beyond the end of 
10 years from the date on which the period would 
otherwise expire or have expired in accordance with 
Articles 8 to 11.

3. The provisions of this article shall not affect the 
validity of a clause in the contract of sale whereby the 
acquisition or exercise of a claim is dependent upon 
the performance by one party of an act other than 
the institution of judicial proceedings within a certain 
period of time, provided that such clause is valid 
under the applicable law.

MODIFICATION OF THE LIMITATION PERIOD BY 
THE PARTIES

Article 21 (Final draft)

1. The limitation period cannot be modified or affected 
by any declaration or agreement between the parties, except 
in the cases provided for in paragraph (2) of this article.

2. The debtor may at any time during the running of 
the limitation period extend the period by a declaration in 
writing to the creditor. This declaration may be renewed. In 
no event shall the period of limitation be extended beyond the 
end of four years from the date on which it would otherwise have 
expired in accordance with the provisions of this Convention.

3. The provisions of this article shall not affect the 
validity of a clause in the contract of sale whereby the acquis) 
tion or exercise of a claim is dependent upon the performance 
by one party of an act other than the institution of judicia 
proceedings within a certain period of time, provided that siw 
clause is valid under the applicable law.

Commentary

is prompted by two considerations. Since
•iicy.Article 21.1 ^ , .

the limitation period is regarded as a matter of public P° 
it is undesirable that parties should be permitted to mo 
Further, if the power to modify were granted, it would e 
the stronger party to modify the period to his own bene ■

The exception provided in Article 21.2 is made with two 
cases in mind. The first is where the parties are in negotiation 
over a dispute towards the end of the limitation period, and 
ihey wish to continue negotiations without prejudice to their 
legal rights. The second is where the resolution of a dispute 
between the parties may depend on some external event (e. g 
[he decision of a ‘test case’) and it is desired that the legal status 
quo be preserved until the happening of this event. If not for 
[his provision, parties placed in these situations would be forced 
into litigation.

The limitation period can only be extended after it has 
commenced to run, i. e. the contract has not only been concluded, 
but a claim has also fallen due. At this stage the stronger 
party would not be in a position to coerce the weaker party. 
If power to modify before this time was permitted, the 
stronger party could coerce the weaker party. The requirement 
that the declaration should be in writing has been made in the 
interests of certainty.

The maximum period beyond which the extension cannot 
be extended is specified. But there is nothing to prevent the 
extension from being for a lesser period.

The extension will normally take place from the date of 
the declaration, though presumably it is open to the debtor to 
fix any date for the extension, provided such date is within the 
Period of limitation, e. g. A, the debtor, by declaration dated 

■l-74. declares that the limitation period which would otherwise 
expire on 1.1.75, is extended for one year from that date. The
^tension will take effect from that date and not from
1 1.74.

]j . parties cannot by agreement shorten the period of 
be n *°n‘ Tftere has been support for the view that this should 
rUnni rmitted after the period of limitation has commenced 
be at which stage it is felt that the stronger party will not 

e to coerce the weaker party.

■ is intended to provide for two situations. Firstly, 
c°ntracts of sale provide that the exercise of a claim
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depends upon the performance by one party of an act other than 
the institution of judicial proceedings within a period of time, 
e. g. that the buyer can only make a claim in respect of defective 
goods if he gives notice of such a claim to the other party within 
two weeks of discovery of the defect. Provided such a clause 
is valid under the applicable law, its validity is not affected bv 
this article. The intention here appears to be that the debtor 
cannot by declaration under 21.2 alter the duration of such a 
period. This is perhaps inserted out of an abundance of caution, 
since such a period would not normally be construed as “the 
limitation period” within the meaning of 21.2. Secondly, 
certain contracts contain a clause that the acquisition or 
enforcement of a right is dependent upon the act of one party 
submitting the controversy to arbitration within a certain period 
of time. The validity of such a clause is not to be affected by 
this article.

An alternative version of 21.3 which may be considered 
would be :

“3. No declaration under sub-paragraph 2 shall have 
any effect upon a clause in the contract of sale 
whereby the acquisition or exercise of a claim is 
dependent upon the performance by one party of 
an act other than the institution of judicial proceed
ings within a certain period of time, provided that 
such clause is valid under the applicable law.”

LIMIT OF EXTENSION AND MODIFICATION OF 
THE LIMITATION PERIOD

21
/enl

Article 22 (Final draft)

[Notwithstanding the provisions of Articles 12 to 
of this Convention, no legal proceedings shall in any ev ^ 
be brought after the expiration of ten years from the 
on which the limitation period commences to run 1111 
Articles 9 and 11, or after the expiration of eight y ^ 
from the date on which the limitation period eormm 
to run under Article 10]

Commentary

This article provides that one important objective of a 
limitation law, namely, the achievement of finality in legal 
relations, ultimately prevails over considerations which have 
been invoked to give a party an extension of the original period 
in other articles. Some of these articles contain their own 
overall maximum, and these will normally operate. But where 
the maximum possible under those articles is greater than the 
maximum fixed by this article the latter maximum will prevail. 
Such a provision was not included in the earlier draft.

This provision is one on which no consensus has been 
reached. Since overall maximum periods have been provided 
in Articles 18, 20 and 21 on which a consensus has been reached, 
the difference of opinion appears to relate to possibilities of 
indefinite extension contained in other articles. While in parti
cular cases the extension provided for is desirable, it is doubtful 
whether the possibility of indefinite extension is desirable. This 
article may, therefore, be acceptable.

The fact that the overall limitation is ten years in respect 
of Articles 9 and 11, and eight years in respect of Article 10, is 
probably a concession to the view expressed by some representa
tives during the debates that in the case of claims arising out of 

e ects or lack of conformity a period of limitation shorter than 
m other cases was desirable.

effects of the expiration of the
LIMITATION PERIOD 

Article 23 (A/CN. 9/70. Annex I)
Expiration of the limitation period shall be taken into

consideration in any legal proceedings only at the request
0 a party to such proceedings.

EFFECTS OF THE EXPIRATION OF THE 
LIMITATION PERIOD 
Article 23 (Final draft)

jnto ^xP|ration of the limitation period shall be taken 
««deration in any legal proceedings only at the 
st of a party to such proceedings.
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Commentary

During the course of the debates at the fifth session there 
was a divergence of view on the desirability of this article. 
There are two possible views :—

(a) That the article should remain,
(b) That the article should be deleted and replaced by 

one which empowers (or casts a duty on) the tribunal 
to raise the question of its own motion, when the 
parties did not do so.

In favour of (a) it has been argued that by laying down 
some rule it creates uniformity; at present municipal legal systems 
vary on the question. Again, although the limitation of stale 
claims is a matter of public policy, a debtor to whom a plea 
of prescription is available will almost always raise it, and the 
requirements of public policy will be satisfied. Also, the alterna
tive contained in (b) has disadvantages (these will be considered 
below). As against (a) it is argued that it stultifies public policy 
by permitting the parties to agitate stale claims. The policy 
contained in Article 21 which in general does not allow the 
limitation period to be modified is also negated by this provision. 
Further, national laws may differ as to the stage at which a 
request for consideration that the limitation period has expired 
can be made. If it is possible to make the request at a late 
stage of the proceedings, this will introduce an element of 
uncertainty.

In favour of (b) it is argued that this promotes publ''- 
policy by always limiting stale claims, and that it is undesirablL_ 
to permit the parties to impose on a 
investigating such claims. Against (b) it is argued that it
impose on the tribunal the difficult task of investigating a clam

which neither party wishes to be investigated.

Lliat 1L L41**-*-------

tribunal the burden ot 
would

The final decision has been to 
permit a reservation under Article 35 that a

retain Article 23, but- 
State shall

compelled to apply the provisions of Article 23. The PoSSI^ 
of many reservations will detract from the uniformity soU"

be achieved by the Convention, and 
consensus on this matter is desirable.

an attempt to reach

Article 24 (A/CN. 9/70. Annex I)

(1) Subject to the provisions of paragraph 2 of this 
article and of Article 23, no claim which has become 
barred by reason of limitation shall be recognized or 
enforced in any legal proceedings.

(2) Notwithstanding the expiration of the limitation 
period, the creditor may rely on his claim as a defence 
for the purpose of set-off against a claim asserted by 
the other party :

(a) if both claims relate to the same contract ; or

(b) if the claims could have been set-off at any time
before the date on which the limitation period 
expired.

Article 24 (Final draft)

Subjcct to the provisions of Article 23 and of 
paragraph (2) of this article, no claim 
become barred by reason of which has

reason of limitation shall be 
recognized or enforced in any legal proceedings.

Notwithstanding the expiration of the limitation
Period one party may rely on his claim as a defence
bv 'tu th^purpose °f set-off against a claim asserted
mav Trty’ provided that in the latter case this
may only be done :

(a) If both claims relate to a contract or contracts 
concluded in the course of 
tion ; or the same transac-

(b) [f the claims could have 
tinte before the date 
Period expired.

on
been set-off at any 

which the limitation
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Commentary

Article 24.1 lays down the basic purpose of the law of 
limitation. A claim would beome barred by limitation after 
the expiration of the applicable limitation period for that claim 
This is nowhere explicitly stated, but can be clearly gathered 
from the articles considered together. Since Article 24.1 is 
inter alia, made subject to Article 23, the result is that if a party 
does not raise the question of limitation, the claim can be 
recognized or enforced in legal proceedings (since expiration of 
the limitation period is not taken into consideration). A claim 
which is not recognized presumably cannot be enforced and a 
claim which is enforced must presumably be recognized. 
Perhaps both words are used out of an abundance of caution.

24.2 deals with the situation where a party makes a claim 
within the limitation period, but the party against whom this 
claim is made also has a claim which he wishes to use as a 
defence or set-off. The latter party is permitted to do this 
unconditionally even after the expiration of the limitation period 
in respect of his claim, where he seeks to rely on the claim as a 
defence. The basis of this rule is that the considerations of 
public policy which operate in favour of preventing the agita
tion of stale claims are outweighed by the unfairness to a debtor 
who will suffer loss by being unable to interpose a possible valid 
defence merely because of the expiration of time. Since this 
Convention only applies to an international contract of wje 
which conforms to certain conditions, clearly the claim which is 
raised as a defence must also relate to such a contract. Bui

bv way
claim

the

does not appear to be necessary that the claim 
defence (as opposed to a claim by way of set-off) and the 
by way of attack should relate to contracts concluded m 
course of the same transaction.

e.g. A and B enter into an international contract ol 
and a claim becomes due to B against A on this l 
on 1.1.73. They enter into a second independent 
national contract of sale on 1.2.77, and a claim ^ A 
due to A against B on the second contract on 1- 
commences legal proceedings against B on the

contract on 1.1.80. If the applicable law permits this, B 
can on 1.2.80 rely on his claim as a defence, though the 
limitation period in regard to this claim expired bv
1.1.77. F y

The ability to use a claim as a defence, therefore, can 
continue under 24.2 despite the expiration of the limitation 
period, subject to the limitation laid down by Article 22. How
ever, as has been noted, no consensus was reached on that 
article.

Where the claim is relied on as a set-off, certain condi
tions have to be satisfied. These are set out in 24.2 (a) and 
24.2 (b). Two examples may be given clarifying the different 
situations to which (a) and (b) apply.

(i) A and B enter into two international contracts of sale 
in the course of the same transaction. A claim 
becomes due to B against A on 1.1.73 on the first 
contract. The limitation period on this expires on
1.1.77. A claim becomes due to A against B on 
1.3.77 on the second contract. B can under 24.2 (a) 
use his claim under the first contract as a set-off 
in proceedings instituted by A against him on the 
second contract. But 24.2 (b) is not applicable as 
the claims could not have been set-off before 1.1.77.

(u) A and B enter into two international contracts of 
sale but not in the course of the same transaction. A 
claim accrues to B against A under the first contract 
on 1.1.73. This claim is prescribed on 1.1.77. A 
claim accrues to A against B on 1.1.75. A com
mences legal proceedings against B on 1.1.78. B can 
rely on his claim as a set-off under 24 (b) because the 
respective claims could have been set off between 
•1.75 and 1.1.77. But 24.2 (a) has no application 
ecause the contracts were not concluded in the 

course of the same transaction.

CJaims to set‘off would be a species of defence
9 c|aim fQr C re^e<^ on as defence without invoking set 

rectification of the contract.

179
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Where a single contract is involved, it is clear that the 
claim by way of attack and the claim by way of defence or 
set-off must relate to a contract of international sale of goods 
Otherwise, the draft Convention will not apply. Where 
however, 24.2 is sought to be applied to several contracts, the 
question arises whether all such contracts must be international 
contracts of sale. The question can be illustrated as follows : —

(a) A and B enter into two contracts not in the course of 
the same transaction. The first is not an international 
contract of sale, but the second is. A claim falls due 
to B against A on the international contract, which 
is prescribed by 1.1.75. A claim falls due to A 
against B on the other contract on 1.2.75, and A 
institutes legal proceedings. If the applicable law 
permits this, can B rely on his claim as a defence in 
this action, even though the claim by way of attack is 
not based on an international contract ?

(b) A and B enter into two contracts in the course of the 
same transaction. The first is not an international 
contract of sale, but the second is. A claim arises to 
B against A on the international contract, which is 
prescribed by 1.1.75. A claim arises to A against B 
on the other contract on 1.2.75, and A institutes legal 
proceedings. If the applicable law permits this, can 
B rely on his claim by way of set-off in this action, 
even though the claim by way of attack is not based 
on an international contract ?

It would appear that the ability to use a claim by way 
defence or set-off should be permitted only where the contracts 
involved are all international contracts. Otherwise two different

■ Thfiregimes of limitation would apply within the same action. 1 ^ 
desired result can perhaps be achieved by inserting the w°ri ("I ^“relating to an international contract of sale” between the • 
“claim” and “asserted” in the body of 24.2.

Article 25 (A/CN. 9/70. Annex I)
Where the debtor performs his obligation a*tc^ 

expiration of the limitation period, he shall not ther
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entitled to recover or in any way claim restitution of the 
performance thus made even if he did not know at the 
time of such performance that the limitation period had 
expired.

Article 25 (Final draft)
Where the debtor performs his obligation after the 

expiration of the limitation period, he shall not thereby be 
entitled to recover or in any way claim restitution of the 
performance thus made even if he did not know at the 
time of such performance that the limitation period had 
expired.

Commentary
It has been said that this article “was addressed to a situa

tion where a party performed a contract after the expiry of the 
limitation period-and then realized that there was no legal require
ment for him to do what he had done, with the result that he 
sued for restitution. Article 25 was not designed to have any 
effect on claims for restitution based on other grounds, such as, 
that performance had been obtained by fraud”. The intention 
is to prevent a restitutionary claim based solely on the ground 
that, unknown to the performer, performance was not due 
because the limitation period had expired. It may be considered 
whether the substitution of other words for “thereby” (e.g. “on 
that account alone”) may not make this intention clearer.

The phrase “even if he did not know” suggests that a 
f°rtiori if he did know he cannot recover.

Article 26 (A/CN. 9/70. Annex I)
The expiration of the limitation period 

to a principal debt shall have the same effect 
to an obligation to pay interest on that debt.

Article 26 (Final draft)
The expiration of the limitation period 

to a principal debt shall have the same effect 
10 an obligation to pay interest on that debt.

with respect 
with respect

with respect 
with respect
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Commentary
The object of this article is to avoid possible divergent 

interpretations on the question whether the obligation to pay 
interest on the principal debt is an independent obligation and, 
therefore outside the scope of the draft Convention. It would, 
therefore, appear that even if the obligation to pay interest was 
undertaken in an independent contract, the draft Convention 
would apply.

CALCULATION OF THE PERIOD

Article 27 (A/CN. 9/70. Annex I)
The limitation period shall be calculated in such a 

way that it shall expire at the end of the day which 
corresponds to the date on which the period commenced 
to run. If there is no such corresponding date, the period 
shall expire at the end of the last day of the last calendar 
month.

CALCULATION OF THE PERIOD 

Article 27 (Final Draft)
1. The limitation period shall be calculated in such a 

way that it shall expire at the end of the day which 
corresponds to the date on which the period com
menced to run. If there is no such corresponding 
date, the period shall expire at the end of the last day 
of the last calendar month of the limitation period.

2. The limitation period shall be calculated by reference 
to the calendar of the place where the legal proceed 
ings are instituted.

Commentary
The precise point of time when the limitation Per - 

expires can be very important. It will depend on the point ■ 
commencement of the period, the duration of the period, 
the method of calculating the duration. The present articl*-^ ^ 
not define the method of calculation, but states the result o*

method, leaving the method to be inferred. Taking a simple 
case :—

(1) A claim becomes due on 1.1.74. Article 9 applies to 
the claim, and the limitation period commences on 
that day.

(2) The limitation period applicable is four years (Article 
8). This would be calculated at the rate of 365 days 
as constituting an year, or 366 days in a leap year.

(3) If Articles 8 and 9 only were applied, the claim 
would appear to be barred by limitation at the end of 
31.12.78.

(4) By reason of this Article, however, it expires at the 
end of 1.1.79, i.e. four years and one day after it 
commenced to run.

The method of calculation which would achieve this result 
would be to leave out of account the first day on which the 
period commenced to run, and this appears to be what is inten
ded by the present article (A/C N. 9/70/Add. 1, p. 63). How
ever, this may be construed as at variance with Article 9.

It may be asked whether Article 27 applies to the calcula
tion of all periods of time specified in the draft Convention for 
the commencement of legal proceedings (e.g. to the periods of 
one year specified in Articles 15, 16 and 17). This would 
depend upon whether such periods are included within the 
Phrase “the limitation period” as used in the draft Convention. 
n some contexts it is clear that the extended or new period is 

|o he classified as a “limitation period” (e.g. Articles 18 and 19, 
^ne\v limitation period”; Articles 20 and 21 - extended limita- 
jt°n P^iod), but in others (e.g. Articles 15, 16 and 17) it is not. 
» y he desirable that the matter should be put beyond doubt, 
hilc HVCr’ *s Pr°hahle that the periods of one year are 

t0 he included within the term. The result would be 
*ud ai a Perï°d °f one year commenced on, e.g. 1.1.74, it would 

at the end of 1.1.75.

tion 27-2 appears to be an attempt to provide a solu-
a difficult problem which occurs when a particular time



and date at one place corresponds to a different time and date 
at another place, e.g. a breach of contract occurs at 6 p.m. on 
8th April in London. At this time, it is 4.00 a.m. on the 9th 
in Sydney, Australia. Which point of lime does an Australian 
court take into account as the commencing point in calculating 
the limitation period ? Under 27.2 the date of commencement 
would be the 9th April in an Australian court (but would be 8th

Article 28 (A/CN. 9/70. Annex I)

Where the last day of the limitation period falls on an 
official holiday or other dies non juridicus precluding the 
appropriate legal action in the jurisdiction where the cred
itor institutes judicial proceedings as envisaged in Article 
12 or asserts a claim as envisaged in Article 15, the limita
tion period shall be extended so as not to expire until the 
end of the first day following that official holiday or dits 
non juridicus on which such proceedings could be institut
ed or on which such a claim could be asserted in that

Where the last day of the limitation period falls on an 
official holiday or other dies non juridicus precluding the 
appropriate legal action in the jurisdiction where the 
creditor institutes judicial proceedings as envisaged in 
Article 12 or asserts a claim as envisaged in Article 14. the 
limitation period shall be extended so as not to expire until 
the end of the first day following that official holiday er 
dies non juridicus on which such proceedings could be 
instituted or on which such a claim could be asserted m

This provision is self-explanatory. It is not extended 
cover arbitration proceedings because official holiday and ‘ ' 
non juridici are not generally an impediment to the more m
al manner in which arbitration proceedings are coni mène

tain

(1) Any State may declare, at the time of the deposit of

(2) Any State which has not made a declaration under

(3) Any State which makes a declaration under paragraph

tances referred to in Articles 12, 13, 14, 15. 17 and 18 
which take place in another contracting State, provided 
that the creditor has taken all reasonable steps to ensure 
that the debtor is informed of the relevant act or cir
cumstance as soon as possible.

This article seeks to give an “international effect'’ to cer- 
acts and circumstances. The purpose is to create a legalj- . ------ vuniuiuuvvu- * uv i pouv to ivy vivutv l

Co ltrie f°r the contracting States whereby acts performed ...__
al[^n8 State would have the identical legal consequences in 
they Cr COntracting States as they have in the State in which 
tons<;are Perf°riTlcch The provision promotes uniformity of legal 

ffuences, inasmuch as the relative position of debtor and
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creditor in relation to limitation remains the same in all contract
ing States. From the fact that Article 35 of the first draft 
permitted a State by reservation to exclude the ‘international 
effect’ of Articles 12, 14, 15, 16 and 18 (1) (b), the inference U 
that these articles were otherwise to have ‘international effect m 
that draft. Article 29 now expressly confirms this effect, and the 
present draft Convention contains no provision permitting a 
reservation excluding this effect. The emphasis on international 
effect’ has, therefore, been taken one step further. The view that 
‘adherence to the Convention by some States would be iacihtat-
ed if they could, by declaration, limit the ‘international effect’
that results from certain of the articles of the Uniform Law has 
not prevailed.

Article 16 is excluded from the ambit of this article because 
it specifically deals with the problem for which this article makes
general provision.

The creditor can obtain the advantage given by Article 29 
only if he takes the steps mentioned in the article.

The article appears only to operate as between creditor 

and debtor, e.g.
A sues B in Stale X (a contracting State) on a contract 

on which B and C are jointly liable. A gives C notices 

rec
n whicn d ana ^ <uc juimi; ° t:nn

iequired by Article 17.1, and it is clear that the \m>U 
period will cease to run against C in State X- H ^ * 
Article 29 will not operate as C is not a “debtor 
party against whom a creditor asserts a claim t0
1.3 (c). Therefore A’s acts may not be given 
against C in other contracting States

It may be considered whether this article should be 
ed so that the operation of Article 17.1 as against cfo)d 
international effect. The article is designed to have a t*

' . th- effect
(1) That the other contracting States recognize 

in the State, where they take place, of the ac 
cumstances in question.

(2) That the other contracting States recognize that the 
acts or circumstances have identical legal effect in 
their own legal systems.

Some difficulties involved in the application of this article 
jflay be considered : Firstly, it sometimes requires for its applica
tion the investigation by the courts of one State of the muni
cipal law of another State (e.g. was the act performed by a credit
or recognized as commencing judicial proceedings ?— Article 12; 
did an act performed by a creditor have the effect of recom
mencing the period of limitation? — Article 18). This is often 
a difficult procedure. Secondly, the phrases “reasonable steps” 
and “as soon as possible” in the proviso may create some uncer
tainty. The specification of a time-limit may be considered.

The exclusion of the circumstances mentioned in Article 20 
(i.e. 'force majeure’) from the ambit of Article 29 is reasonable, 
because even if a creditor is prevented by the circumstances 
mentioned in Article 20 from causing the limitation period to 
cease to run in one contracting State, there is nothing to prevent 
him from causing the limitation period to cease to run in another 
contracting State. Thereupon, Article 29 will come into opera
tion and make the period cease to run in the contracting State 
where he was prevented from causing the limitation period 
to cease to run. In any event as regards that State Article 20 
will have its own protective effect. It is highly unlikely that 
circumstances will occur preventing a creditor from causing the 
limitation period to cease to run in all contracting States.

The exclusion of Article 19 is more debatable. It is not 
L^r that, taken by itself, an acknowledgment under Article 19 

as international effect’. If this is intended, it can perhaps be 
explicit.
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Article 29 (A/CN. 9/70. Annex I) |aw without modification. Permissible reservations are set out 
jn Part III. It is not very clear why no consensus was reached

(1) Each contracting State shall, in accordance with its 
constitutional procedure, give to the provisions of
Part I of this Convention the force of law, not later 
than the date of the entry into force of this Conven
tion in respect of that State.

on this provision. If the reason is that some States desire to 
enact Part I of the Convention, not in the identical form drafted, 
but in a modified form, this will seriously detract from the 
uniformity sought to be achieved by the Convention, and would 
not be desirable.

(2) Each contracting State shall communicate to the 
Secretary-General of the United Nations the text 
whereby it has given effect to this Convention.

Article 31 (Final draft)

[In the ease of a federal or non-unitary State, the 
following provisions shall apply :

Article 30 (Final Draft)
(a) With respect to those articles of this Convention 

that come within the legislative-jurisdiction of the
Subject to the provisions of Article 31. each contract

ing State shall take such steps as may be necessary under 
its constitution or law to give the provisions of Part I of 
this Convention the force of law not later than the date of 
the entry into force of this Convention in respect of that
State]

federal authority, the obligations of the Federal 
Government shall to this extent be the same as 
those of contracting States which are not federal 
States;

(b) With respect to those articles of this Convention 
that come within the legislative jurisdiction of

Commentary
constituent States or provinces which are not, 
under the constitutional system of the federation,

This article has been one on which no consensus was 
reached.

bound to take legislative action, the federal 
Government shall bring such articles with a

Under the constitutional law of certain States a treaty 
acquires municipal legal effect ipso facto when it is entered 
into. In other States, municipal legislation is required to achieve 
this effect. The phrase “such steps as may be necessary iS 
designed to accommodate both systems of law. The requirement 
that such steps, where necessary. should be taken by a Stale J 
before the entry into force of the Convention in respect * 
that State is desirable from a practical point of view .

t^|£
The article is also affirmation of the intention that

Convention is to apply as municipal law. The scope of an 
cability as municipal law depends on other provisions

Since the draft Convention is intended to secure Ul111^ j 
ity, it is intended that Part I is to become operative as >1UI*
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favourable recommendation to the notice of the 
appropriate authorities of constituent States or 
provinces at the earliest possible moment;

(c) A federal State party to this Convention shall, 
at the request of any other contracting State 
transmitted through the Secretary-General of the 
United Nations, supply a statement of the law 
and practice of the federation and its constituent 
units in regard to any particular provision of this 
Convention, showing the extent to which effect 
has been given to that provision by legislative or 
other action.]

Commentary
Th' •in re|a[. IS article is designed to secure the objects of Article 30 

l°n to a federal or non-unitary State. It provides for the
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case where legislative competence on the subject-matter of the 
Convention is divided, and the treaty making authority does not 
have the necessary competence. There was no correspondis 
provision to provide for a federal State in the earlier draft, and 
this article is an attempt to fill the lacuna.

On this article also there has been no consensus.

Article 30 (A/CN. 9/70, Annex I)

Each contracting State shall apply the provisions of 
the Uniform Law to contracts concluded on or after the 
date of the entry into force of this Convention in respect of 
that State.

Article 32 (Final draft)

Each contracting State shall apply the provisions of 
this Convention to contracts concluded on or after the date 
of the entry into force of this Convention in respect of that 
State.

Commentary

The point of time when a contracting State is to apply the 
provisions of the Convention has to be clearly fixed. The start
ing point selected avoids possible problems concerning 
retrospective operation.

PART III. DECLARATIONS AND 
RESERVATIONS

Article 31 (A/CN. 9/70. Annex I)
(1) Two or more contracting States may at any time de

clare that any contract of sale between a seller having a 
place of business in one of these States and a buyer 
having a place of business in another of these States 
shall not be considered international within the mean
ing of Article 3 of this Convention, because they 
apply the same or closely related legal rules to sales 
which in the absence of such a declaration would be 
governed by this Convention.

(2) Any contracting State may at any time declare with 
reference to such State and one or more non
contracting States that a contract of sale between a 
seller having a place of business in one of these States a 
and a buyer having a place of business in another of these 
States shall not be considered international within the 
meaning of Article 3 of this Convention because they 
apply the same or closely related legal rules to sales 
which in the absence of such a declaration would be 
governed by this Convention.

(3) If a State which is the object of a declaration made 
inder paragraph 2 of this article subsequently ratified 
>r accedes to this Convention, the declaration shall not 
•emain in effect unless the ratifying or acceding State 
declares that it will accept it.

Article 33 (Final draft)
Two or more contracting States may at any time de
clare that contracts of sale between a seller having a 
place of business in one of these States and buyer 
having a place of business in another of these States 
shall not be considered international within the mean- 
*ng of Article 2 of this Convention, because they apply 
fhe same or closely related legal rules which in the 
absence of such a declaration would be governed by 
this Convention.

191



2. If a party has places of business in more than one 
Slate, or if he has no place of business, the provisions 
of paragraphs (2) and (3) of Article 2 shall apply.

Commentary

The purpose of this Article is to enable contracting States 
which had already achieved regional unification in regard to their 
laws on limitation to continue to have the advantages of such 
unification and also to become parties to the Convention. The 
question of excluding the operation of the Convention in con
tracts with parties having their places of business in non
contracting States (Article 31 (21 of the earlier draft) no longer 
arises since such contracts are already excluded from the ambit 
of the Convention under the present Article 3.

Article 32 (A/CN. 9/70. Annex I)

A contracting State may declare, at the time of the 
time of the deposit of its instrument of ratification or acces
sion. that it will not apply the provisions of the Uniform 
Law to actions for annulment of the contract.

Article 34 (Final draft)
A contracting State may declare, at the time of 

deposit of its instrument of ratification or accession, that 11 
will not apply the provisions of this Convention to actions 
for annulment of the contract.
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Commentary
This article is intended to provide for the difference of 

opinion existing in regard to Article 23. One view is that it is 
desirable that the question of limitation or prescription should 
be raised by a tribunal ex mero rnotu even if the parties have 
jjot raised the question. States which hold this view can make 
a reservation under this article. The arguments for and against 
Article 23 have been discussed under that article.

Article 33 (A/CN. 9/70. Annex I)

Any State which has ratified the Convention relating 
to a Uniform Law on the International Sale of Goods done 
at The Hague on 1 July 1964, or which has acceded to 
that Convention, may at any time declare :

(a) that, by way of derogation from Article 3, para
graph 1, of this Convention, it will apply the pro
visions of Article 1, paragraph 1, of the Uniform 
Law annexed to the Convention of I July 1964 ;

(b) that, in the event of conflict between the pro
visions of the Uniform Law annexed to the Con
vention of 1 July 1964, and the provisions of 
this Convention, it will apply the provisions of 
the Uniform Law annexed to the Convention of 
1 July 1964.

Article 34 (A/CN. 9/70. Annex I)
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Commentary
There was a difference of view as to whether actions ^ 

annulment of the contract should or should not be goverm- 
the Convention. This article is intended for those Suites 
are of the view that such actions should be excluded.

Article 35 (Final draff)

Any state may declare, at the time of
its instrument of ratification or accession to this 
tion, that it shall not be compelled to apply lhc P 
of Article 23 of this Convention.

to this
roV IS|0

(1) Any State which has previously ratified or acceded 
to one or more conventions on the conflict of laws affect- 
lng limitation in respect of the international sale of goods 
may. at the time of the deposit of its instrument of 
ratification or accession to the present convention, declare 
that it will apply the Uniform Law in cases governed by 
?ne °f those previous conventions only if that convention 
rtself leads to the application of the Uniform Law.

(2) Any State which makes a declaration under para
Ph (l) 0f thiS article should specify the conventions 

6 erred to in that declaration.



194

Article 36 (Final draft)

This Convention shall not prevail over conventions 
alreadv entered into or which may be entered into, and 
which contain provisions concerning limitation of 
legal proceedings or prescription of rights in respect 
of international sales, provided that the seller and 
buyer have their places of business in States parties to 
such a Convention.

If a party has places of business in more than one 
State, or if he has no place of business, the provisions 
of paragraphs (2) and (3) of Article 2 shall apply.

Commentary

This article is necessitated by the fact that there are at pre
sent three texts which must be reconciled as far as possible

(1) The present draft Convention.
(2) The annex to the Convention relating to a Uniform 

Law on the International Sale of Goods done at the 
Hague, 1 July 1964 (UL1S).

(3) The revision of that annex presently undertaken by 
UNCITRAL (Revised UL1S).

At least two possible conflicts arise in relation to' 
texts. It has been suggested that Article 49 ot ULIS ea s ^ 
the subject of limitation and conflicts with the provisions o ^ 
nrospnt draft Convention. Further, both Conventionspresent draft Convention, Further, oom v.unvc,. of 
apply in identical circumstances to an Internationa c . t0 
sale. The result is that where a State has ratified oi - -t 0f 
ULIS. an international sale which comes within 1 ie__J 
ULIS may fail to be governed by this draft Convenin'! ■

Under the present article, this draft Convention 
toother conventions containing provisions relating 1 the|f
or prescription, provided that the seller and bu^ tLo(1s. 
places of business in States parties to the other co # pari-0' 
result is that this draft Convention gives way only 
class of case, e.g.,

way

A (the buyer) has his place of business at the time of 
conclusion of the contract in State X, and B (the seller) in 
State Y. If State X and State Y are both parties to this draft 
Convention, and to another Convention dealing with limit
ation or prescription, this Convention gives way. If either 
State is not a party to this Convention, this Convention will 
not apply and no conflict can arise. If either State is not a 
party to the other Convention, this article will not operate 
and this Convention will prevail.

It may be considered whether the proviso should not be 
made more definite by specifying the time at which the seller and 
buyer must have their places of business in States parties to a 
different Convention. For example,

A (the buyer) has his place of business in State X, and 
B (the seller) in State Y. At the time of the conclusion of 
the contract both States are parties to this Convention 
which therefore applies. However, only State X is a party to 
another Convention which also deals with limitation. At 
the time of legal proceedings, however. State Y has also 
acceded to the other Convention.

Formal and final clauses of lhe Final Draft were not considered by 
'he Commission and it was agreed that they should be submitted for 
consideration to the Conference of Plenipotentiaries. Hence, the texts of 
these articles have not been reproduced here.



(iii) REPORT OF THE STANDING SUB
COMMITTEE ON INTERNATIONAL 
SALE OF GOODS ON THE WORK DONE 
BY IT DURING THE FOURTEENTH 
SESSION

I. The Standing Sub-Committee on International Sale of 
Goods composed of Egypt, Ghana, India, Japan, Nigeria, 
Pakistan and Sri Lanka held its first meeting on the 10th of 
January 1973. In the absence of the representative of Pakistan, 
the representative of Japan, Dr. K. Nishimura acted as 
Chairman. The representative of Nigeria, Mr. K. B. Olukolu 
acted as Rapporteur.

A letter dated the 4th of January 1973 from the Legal 
Counsel of the United Nations to the Secretary-General inform
ing the Committee of a resolution of the General Assembly of 
the United Nations, No. 2929 (XXVII), to convene the United 
Nations Conference on Prescription (Limitation) in the Inter
national Sale of Goods in 1974 was brought to the notice of the 
Sub-Committee. The letter also called for comments and 
proposals from the Committee on the UNCITRAL Draft 
Convention on Prescription (Limitation) in the International Sale 
of Goods, and requested that these should reach the United 
Nations Secretariat not later than the 30th of June 1973.

The Sub-Committee at its subsequent meetings held on the 
13th, 15th and 17th January examined the provisions ot l»e 
UNCITRAL Draft Convention on Prescription (Limitation) in 
the International Sale of Goods. Professor K. Sono, *
Secretariat of UNCITRAL, first introduced the Draft Conven
tion to the Sub-Committee by explaining the reasons !or_ 
drafting, the structure of the Convention, and the meaningA^^ 
provisions. The commentary prepared by the UNCI* ^ 
Secretariat on the Draft Convention (A/CN.9/73) 
placed before the Sub-Committee.

The Sub-Committee expressed its appreciation ^ afl(j 
active participation of Professor K. Sono of UNCI 
Dr. Mario Matteucci of UNIDROIT and the preparation

comments on the Draft Convention by the Secretariat of the 
Committee which provided a useful basis for the discussion, 
making it possible for the Sub-Committee to make a close 
examination of the Draft Convention in the short period at its 
disposal. The Sub-Committee appreciated the effort of the 
UNCITRAL to unify and harmonize various national rules of 
prescription (limitations) which presently constitute obstacles to 
the development of international trade because of conflicts and 
divergencies among such existing rules. The Sub-Committee 
examined the Draft Convention carefully within the time 
assigned to it and generally approved the approach of the Draft 
Convention as a workable compromise. However, the Sub
Committee was of the view that the following points needed to 
be considered at the United Nations Conference.

Article 1
In regard to Article 1 (1), it was considered that the words 

“the rights of the buyer and seller against each other relating to 
a contract of international sale of goods” were of such wide 
application that they were capable of being interpreted to 
include certain types of claims in tort or delict as between the 
buyer and the seller concerning the contract. It was considered 
that since claims in delict or tort based upon death of, or perso
nal injury to, any person, and certain other claims are excluded 

Article 5 from the sphere of the Convention, actions in tort 
®r delict relating to a contract of international sale of goods may 

e permitted to come within the sphere of the Convention with- 
0ul any difficulties arising (cf. A/CN. 9/73, para. 6 of commen- 

to Art. 1).

*S a^S° cons^ered that there is some uncertainty in the
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5 i®011 °f the word ‘person’ contained in Article 1 (3) (f). The
U6'Coinini*““ ~c __ .1-, .1 •_ ___ , _ , -r- 1 ,

I
ifofl A °/ commentary to Art 1). The definition would then

mittee is of the view that this may be clarified by 
Para^i CCrta*n words contained in the commentary (A/CN. 9/73,

as follows : —

tic/^ ^ “Person” includes corporation, company, associa- 
Or b' °r whether private or public, which can sue

e sued in its own name under its national law”.
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Articles 2 and 3
(a) It is considered that it' the restricted sphere of applica

tion of the Draft Convention is to be maintained, it would be 
more logical if the limitation in regard to different contracting 
States contained in Article 3(1) should be imposed in Article 
2 (!). Article 2(1) would then read :

“2(1) For the purposes of this Convention, a contract of 
sale of goods shall be considered international it. at the 
time of the conclusion of the contract, the seller and 
buyer have their places of business in different contracting 
States”. (Article 3 (1) could, then, be deleted).

(b) However, the possibility of a wider application of the 
Draft Convention may be considered desirable. Thus, where the 
rules of the forum permit, it may not conflict with the purpose 
of the Convention to allow that forum to apply the Convention 
to govern a contract of international sale of goods even when 
one or both parties do not have their place or places of business 
in a contracting State. To achieve this purpose, the Sub
Committee is of the view that the word ‘only’ in Article 3(1) 
should be deleted.

(c) It is also suggested that Article 2(2) may be simplified. 
In a case where a party has places of business in more than one 
State, the present draft states that his principal place of busme» 
is to be regarded as his place of business. But it he has another 
place of business which has a closer relationship to the contract 
and its performance than the principal place ol business. suC ^ 
place of business is said to prevail over the principal 
business and is regarded as his place of business. Further, v1 
ent interpretations are possible of the phrase “principal P ^ 
business”, and it appears that what is ultimately regarded 
place of business is that place of business which has the^- ^^ 
relationship to the contract. For these reasons the "^eaCj as 
ttee suggests that the article should be amended to r 
follows :

a contract of sale has eSB“2 (2) Where a party to a wmiau <ji ^ ijusintJ"
business in more than one State, his plaCe ^ 
for the purposes of paragraph (1) °f 1
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and of Article 3 shall be that place of business which 
has the closest relationship to the contract and its perform
ance, having regard to the circumstances known to 
or contemplated by the parties at the time of the con
clusion of the contract”.

Article 7
Article 7 provides a principle to be applied in interpreting 

and applying the provisions of the Convention. It is considered 
that some principle should be provided for a case which arises in 
regard to which no provision has been made in the Convention 
or can be inferred therefrom. The Sub-Committee proposes that 
where such a case occurs, the judge shall be under a duty to 
decide in accordance with a principle such as justice, equity 
and good conscience.

Article 10
The Sub-Committee is of the view that the provisions of 

Article 10(1) and 10(2) could be amalgamated and simplified 
without changing their effect. Further, the starting point 
mentioned in Article 10 (1) (i. e. the date on which the goods 
are actually handed over to the buyer) may be difficult to apply 
in a case where the buyer refuses to accept the goods although 
the seller had placed the goods at the disposition of the buyer. 
Therefore, the Sub-committee is of the view that the words 
placed at the disposition of the buyer’ should be substituted for 

e words “actually handed over to the buyer”. The amalgama
ted Article 10 (1) and 10 (2) would then read as follows :—

TO (I) The limitation period in respect of a claim arising 
from a defect or lack of uniformity shall be two years 
from the date on which the defect or lack of conformity is 
0r could reasonably be discovered, whichever is the earlier, 
Provided that the limitation period shall not exceed beyond 
®‘£ht years from the date on which the goods are placed at 

e disposition of the buyer.” (Article 10 (2) could then be
deleted).

Article II
) is not intended to govern the situation,

e legal systems, whereby circumstances such as repu
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diation, bankruptcy and the like make the contract automatically 
terminate before performance is due. However, the present 
wording may be construed as including such a case. In order to 
make the intention clear, the wording may be changed as fol
lows

“II (1) If, in circumstances provided for by the iaw 
applicable to the contract, it is lawfully terminated by 
virtue of a declaration made by one party before the per
formance is due, the limitation period in respect of a claim 
based on any such circumstances shall commence on the 
date on which the declaration is made to the other party. 
If the contract is not terminated by virtue of such a declar
ation before performance becomes due, the limitation period 
shall commence on the date on which performance is 
due”.

Article 12

The Sub-Committee is of the view that the United Nations 
Conference on Prescription should give further consideration to 
the effect of Article 12 (2) on other provisions, particularly in 
relation to the approaches adopted in Article 10 with regard to 
claims arising from non-conformity of the goods. The problems 
could best be illustrated by the following examples

(1) A, the seller on 1st January 1974 hands over to B, t*ie 
buyer, goods containing defects which can be dis
covered when the goods are handed over. B does not 
pay the price, neither does he assert a claim agai|isl 
in respect of the defects. On 1st December 19? 
brings an action for the price. B makes a counter ^ 
in this action on 1st January 1977. Is B s claim o 
of time by reason of Article 10(1) because it is 
more than two years after the goods have been ^ 
ed over) or within time by reason of Artick ^ !St 
(because it is deemed to have been performed c 
December 1975, within two years) ?

(ii) A, the seller, sells and hands over goods to 
buyer, on 1st January 1975. The go'

defects which cannot be discovered at the time of 
handing over. B does not pay the price, and A insti
tutes proceedings for the price on 30th December 1976. 
B discovers the defects on 1st October 1977 and 
makes a counter-claim. Does B’s counter-claim relate 
back to 30th December 1976 by reason of Article 
12(2) ? If it does, it will relate back to a point of 
time before the claim fell due.

A, the seller, sells and hands over goods to B, the 
buyer on 1st January 1973. The goods contain defects 
which cannot be discovered at the time of handing 
over. B does not pay the price, and A institutes 
proceedings for the price on 30th December 1976 
The proceedings are protracted and on 1st December 
1980. B discovers the defects. He makes a counter
claim on 1st February 1981. Is the claim out of 
time by reason of the proviso of Article 10(2), 
(because more than eight years have elapsed from the 
date the goods were handed over) or within time by 
he operation of Article 12(2) (because it relates back 

to 30th December 1976).
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Articles 15 and 16
^ch(^lr^^Vari°US.aniCleS in the Draft Convention 
imitation tv ■ / ^ cessatl0n< extension and calculation of the 
Vear referred^-' ^ ^ whether the Periods of one
* -the umlf n ArtlC'eS 15(2)aud 16^ are be classified 

imitation penod’ so as to attract these provisions,
intention ol the draftsman was probably in the

alth,
aft, 0uSh the

Native Thie r----- -v wuv
'3n additional T* 6 darified by describing these periods as 

nal limitation period of one year”

with a case where the legal proceed-lagshave^rtlc*e deals
claim” Cd Ho lth°Ut a firm1 decision binding on the merits

fc Pro^ediner h?Ver’ J?cle 16 (1)> aPPlies to a ease where
6**1* claim I" 71 "a dedSi0n biDdinS 0flthi: 

VVaa an ; ^ ’ the word 'finai’ being omitted. Perhaps 
inadvertent omission. It is the view of the



The Sub-Committee is of the view that, in order to make 
the intention of Article 17(1) clearer, the phrase “in respect of 
the claim asserted” should be inserted between the words “the 
limitation period” and “shall”.

Article 18

The approach of Article 18(1) is to make a new limitation 
period of four years commence to run afresh upon the perform
ance of the acts specified in Article 18(1). This may be in con
flict with the policy behind Article 10 which provides a shorter 
limitation period (two years) for certain claims. To create har
mony within the Convention, the Sub-Committee suggests that 
the phrase “a new limitation period of four years” in 
Article 18(1) be changed to the following phrase :

“a limitation period as provided in Article 8 shall 
commence to run afresh”.

Article 19

For the same reasons stated in regard to Article 18(1). l*lt- 
Sub-Committee is of the view that the phrase “a new limitation 
period of four years shall commence to run” in Article I - 
should be replaced by the following phrase :

“a limitation period as provided 
commence to run afresh”.

Article 22

m Article 8

.1 » isIt is the view of the Sub-Committee that this artic e cc
■ t the ausc .able and should be contained in the Convention, tn 1 . taIjtia~g 

of an overall cut-off point, the period might be slJ ^ j0n is 
prolonged to such an extent that the purpose of PrtSL
defeated.

Article

It is the view of the Sub-Committee that Article 30 needed 
l0 be carefully considered by the United Nations Conference, in 
the light of the various constitutional procedures in different 
States for implementing international conventions.

Article 36

The Sub-Committee is of the view that the test contained 
in the proviso to Article 36 could be made more definite, by 
specifying the time at which the seller and buyer must have their 
places of business in States parties to a different convention 
The problem created by this Article can be identified by the 
following example

A (the buyer) has his place of business in State X and 
B (the seller) in State Y. At the time of the conclusion of 
the contract both States are parties to this Convention 
which, therefore, applies. However, only State X is a 
party to another convention which also deals with limita
tion. After the institution of legal proceedings however, 
State Y has also acceded to the other convention,

r W'th regard to the future programme of the Sub- 
inte T'jtee’ U WaS n0ted that the Secretariat of the UNCITRAL 
and nT. t0 Frepare an analytical compilation of the comments 
orgamW 83 * SCnt by Governments and interested international 
StSST S<T time after the 30th °f.J™e 1973. Since the 
govern°mpiIatl0n> which would be circulated to member 
fülure mlS <inrd Secretanat of the Committee, may disclose 
view thM u rS for consideration, the Sub-Committee is of the 

of th 1S subject should be taken up again at the next 
mkd NatC Commmee, which will be held shortly before the 
Rational10?,. °n PrescriPtlon (Limitation) on
^0iîll«ittee re S C °f Goods' In this connection, the Sub- 
hc analytiCa|?UeStS,the Secretariat of the Committee to examine

the «ï ses?1"”1 3 u°n aDd t0 Pl3ce 3ny necessary comments 
Session of the Committee.





(i) INTRODUCTORY NOTE

At the tenth session of the Committee, held in Karachi in 
January 1969, it had been decided to take up for discussion at 
one of the sessions of the Committee the question of Organisa
tion of Legal Advisory Services in International Law as being a 
matter of common concern on which exchange of views and 
information would be useful in order to enable the governments 
of Asian-African States to benefit from each other’s experiences 
in the field.

Since information available on the Organisation of Legal 
Advisory Services on International Law questions in Asian- 
African States was extremely limited, the Committee’s Secre
tariat addressed a communication to the governments of all 
Asian-African States, and in response thereto replies were 
received from sixteen governments, namely Botswana, Dahomey, 
Indonesia, Iran, Japan, Jordan, Kenya, Kuwait, Malawi, Nepal, 
Pakistan, the Philippines, Syrian Arab Republic, Togo, Uganda 
and Zambia. These replies alongwith a short general note, 
prepared by the Secretariat, were placed before the Committee 
at its fourteenth session held in New Delhi in January 1973.

At the New Delhi session, the subject was taken up in the 
plenary meetings held on the 15th and the 18th of January 1973 
when the Delegates of Arab Republic of Egypt, India, Indone
sia, Iran, Malaysia, Republic of Korea and Sri Lanka and the 
Observer for the United States of America made statements 
Outlining the system of legal advice on international legal 
questions prevalent in their respective countries. At that session, 
a suggestion was mooted for holding of periodic meetings of 

orejgn Office legal staffs of the member States under the 
^spices of the Committee. The Commonwealth Secretariat also 

p ^ssed a desire to be associated with any future meeting of 
rv^ign Office Legal Advisers that may be organised by this 

0,Timittee.

lbe light of discussions at the New Delhi session, the
'Lee’s Secretariat prepared an analytical note on the basis

207



208

of the information available with the Secretariat on the system 
prevalent in Britain, the United States of America and twenty- 
two Asian-African countries. This note has been circulated to all 
the Asian-African governments and will be modified in the light 
of observations that may be received. Thereafter, it will be 
placed before the proposed Conference of Legal Advisers to 
serve as a basis of discussion.

(Ü) NOTE PREPARED BY THE COMMITTEE’S 
SECRETARIAT ON ORGANISATION OF 
LEGAL ADVISORY SERVICES ON 
INTERNATIONAL LAW

Introduction

Although international law has been known and respected 
through the ages, it is only in more recent years that interna- 
nonal law has come to occupy a pivotal position in the relations 
between nations comprising the entire gamut of a State’s sphere 
of activities. It was not so long ago that international relations 
m the true sense were confined to a few States in Europe which 
alone were deemed competent to decree by agreement among 
themselves as to what they would regard to be the law' applicable 
jn relations between nations. With the birth of new nations in 
the present century and especially since World War II, the era 
following decolonisation and the over-increasing complexities of 
international relations, international law' has come to play a 
dominant role in the affairs of nations. The establishment of the 
United Nations itself postulates international law' to be the basis 
for relations among its member States, and this has largely con
tributed towards the growing tendency on the part of govern
ments to rely more and more on international law and practice 
ln apport of their policies and actions.

International law, in the modern sense, not only touches 
^Pun the political aspects of a State’s relations w ith other States 

*** ^Naces the field of trade and commerce, communications, 
°f th^°rt CtX International conferences have become the order 
v- e day at which governments have to be represented; there 

vo*um'nous treaties which are being multiplied every 
rNui re®u*ate the; conduct of nations in different spheres which 
hstai to Interpreted and applied. In addition, there are the 
or the^UeSt'°ns wBich frequently arise concerning the protection 
‘SuC^t5 °f ,*ie natI°naIs °f a State in other States, border 

’ refugee situations, utilisation of the resources of the 
Protection of a country’s diplomatic and consular

SU»te.
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representatives abroad many other problems which arise in t),e 
day-to-day functioning of a government. All this means that not 
only the Foreign Office but many other government departments 
also have to be kept abreast of the correct position and the most 
recent developments in international law relating to their sphere 
of activity. In modern time a government cannot function with
out competent legal advice on international law questions since 
in the international community of today State’s action is always 
liable to be criticised or challenged as being contrary to the 
norms of international law and no State, however powerful, can 
afford to ignore world opinion. The newly independent States 
which had limited experience of international law or relations 
during the period of colonial domination had to face difficulties 
in finding men and material from indigenous sources to fill their 
role in world affairs, but most of these countries have now been 
able to cross over such initial hurdles. It is indeed remarkable 
that many of the countries in Asia, Africa and the Latin Ameri
cas have not only been able to organise adequate legal advisory 
services to meet their own requirements but have been able to 
make substantial contribution to the growth and development of 
international law in recent years and in providing competent 
staff for international organisations.

Organisation of Advisory Services

A brief survey of the practices obtaining in different coun
tries of the world in the matter of organisation of legal advisory j 
services on international law reveals three distinct 
namely (i) linking of the advisory services on internationu ^
with the general legal services of the government; (ii) establish'Willi 111C gCHGlai lV£d.I oti V1LCO lilt ^UVClUlllv-at» v ’ 'igO
ment of a separate International Law Division in the ^ 
Office and linking the same with the regular Foreign Ser >lCp-vj. 
the purpose of manning the posts in the International jn
sion; and (iii-) establishment of a specialist Section or 1 ^ ja#
the Foreign Office charged with rendering of internah^^js
opinions and manned by specialist officers who are not . 
of the regular Foreign Service. Some countries havo 
system, that is to say, whilst maintaining a small n ^jity ^ 
Law Section in the Foreign Office, the ultimate respon‘

rendering advice is vested in the Attorney-General or the princi
pal law officer of the government.

(/) Linking oj the advisory services on international law 
with the general legal services of the government

This pattern appears to be in vogue in some countries in 
Asia and several African countries which were formerly parts 
of the British Empire. The reason for this practice is not far to 
seek since even under the colonial rule these territories had fairly 
well organised government departments charged with the task 
of rendering legal advice to all government departments This 
was usually headed by an Attorney-General or a Minister of 
Just.ce and qualified legal officials were recruited to man posts 
in this department. When the colonial rule ended, there was 
already a well established department known in various coun
ties as the Department of Law or the Department of Justice or 
the Attorney-General’s Department or Chambers which was 
charged with the rendering of legal advice to the government on 
all matters. International law was naturally included within the 
ompetence of this Department. It may be stated that even in

intfrnatioUT! ^ 1885 the resPonsibiIity f°r rendering 
Crown ! a! options vested with the Law Officers of the
that *“ m rance tbe enbre legal advisory service including 
Cancel ,,m^ernationa' legal questions was centralised in the 

newly inil A begm With’ the LeSal Departments in the 
|ttb interim n.t,COUntr'eS had any perSon versant
0,1 outside f10na I! aDd consequently they had to rely heavily 
btowiedl Tl'8' BUt gradually new officers with specialised 
'o deal &t;n a h ^rain’ng international law were recruited 
,f,e ëovernm 11*11 international law questions, even where 
1SEdUwDr iad dedded t0 fetain the system of central- 
^ionslPa!! mentt0 deal With a11 ,eSal Questions including 
rilatries evenntlnau°nal IaW' In some of the Asian-African 
, tablished i t°Ugh Sma11 ffitemational law sections have been 

with tu !°reign Dffices, certain broad links are still re
* , C Attorney-General’s Department or the Ministry

ich is charged with rendering of legal advice to
natfartmentS' According to information available 

ern is followed in the following countries :_

q usiice v*oVe
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Botswana : There is no legal department in llic Foreign 
Office of Botswana. Legal advice is obtained, whenever the need 
arises, from the Attorney-General’s Chambers. The Attorney- 
General is consulted invariably on all matters relating to 
international legal questions and his advice thereon in normal 
circumstances is absolute.

Malaysia: Under the Constitution of Malaysia,the Attorney- 
General is the advisor to the Government on legal matters, and. 
therefore, concentration of all governmental legal advice is in 
the Attorney-General’s Chambers. Officers of the Chamber who 
belong to Judicial and Legal Service are sent from time to time 
for post-graduate courses in public international law and these 
officers on their return act as legal advisers on international law. 
In the Foreign Office also there is a career diplomat with legal 
qualifications who deals with all matters relating to treaties.

Nepal : Legal problems on international law are dealt with 
by the “International Law Opinion Section’’ of the Ministry of 
Law and Justice. The Section, at present, has a strength of two 
Under-Secretaries, two Section Officers and other ancillary staff. 
The Section works under the direction, control and guidance of 
the Joint Secretary and the Secretary. Most of the officers of 
the Section have obtained higher degrees or specialised training in 
international law. All the officers belong to the Judicial Service 
of the His Majesty’s Government which forms a distinct cadre 
of the civil services. The primary function of the Section is w 
provide expert legal advisory service to His Majesty's Govern 
ment, its various Ministries and Departments and to brins 
bear coordination and harmonisation into and to chanelhse 
work of various Ministries in their international legal dealing 
The advice given, though not necessarily binding as are all 
advice, carries with it considerable weight with the receI n 
Ministries who very rarely act contrary to the advice so s j 
The Section acts as the central depositary of all trea^e.*-s^jj| 
agreements to which Nepal is a party. Officers of the ^ c£>rJ. 
have also to prepare for and participate in internatio • 
Terences and seminars on international law.

Nigeria : In Nigeria, the Chief Law Officer oft ^ i* 
Government is the Attorney-General of the Federal’*-1

also the political head of the Federal Ministry of Justice. The 
Solicitor-General of the Federation is the head of the Permanent 
Law Officers who work under the general direction and control 
of the Attorney-General in the offering of legal advice to all 
departments of the Federal Government on all legal questions. 
The Federal Ministry of Justice has two Divisions concerned 
with providing legal advice on the conduct of foreign affairs, 
namely (i) the Industrial and Mercantile Law Division; and 
(ii)the Public International Law and Comparative Law Division. 
The former Division is headed by a Principal Crown Counsel 
who is assisted by a Senior Crown Counsel and some Crown 
Counsel. The bulk of the work of this Division comes from the 
Ministry of Commerce and Industry, which is responsible inter 
alia for External Trade, Industrial Development and Industrial 
Research. The Public International Law and Comparative 
Law Division is also headed by a Principal Crown Counsel 
with a complement of one Senior Crown Counsel and a 
number of Crown Counsel. This Division is responsible for 
providing legal advice to the Ministry of Foreign Affairs and 
Commonwealth Relations on the conduct of relations with other 
governments, international organisations (including United 
Nations) and nationals of other countries. In the course of its 
work this Division provides a Legal Officer as a member of the 
Nigerian team in any negotiations on foreign affairs with any 
other government. Occasionally when trade agreements are 
negotiated, the legal member of the Nigerian team is provided by 
lhe Industrial and Mercantile Law Division. The Public Interna- 
l|oi!al Law and Comparative Law Division is a repositary of 

t*le international agreements or conventions entered into or 
deeded to by Nigeria. It also keeps copies of all such agree- 
"nents or conventions under which Nigeria inherited rights or 

’gâtions on the attainment of independence.
le reSards procedure, there are two ways for obtaining

by (Le Ministries. One is by addressing a letter to 
' °hcitor-General of the Federation setting out the problem 

esn ,^Uest’ng advice thereon. This is a common practice, 
a no*% ’n minor matters. The other method is by addressing 

to Solicitor-General through the file of the Ministry
'“-erned

°ntai'netj This method will usually consist in writing a self
note setting out the facts of the matter and asking for
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legal advice on specific points. This mode is normally adopted 
in important matters. Within the Ministry of Justice itself, such 
letters or files are assigned to the relevant Division for action 
Generally., routine matters are settled at the head of the Division 
level, but more important matters are usually brought to the 
attention of the Solicitor-General or his deputy or even for the 
information of the Attorney-General (Commissioner of Justice). 
All international agreements and conventions are, as a rule, 
cleared with the Attorney-General before they are considered by 
the Federal Executive Council.

Uganda : In Uganda, legal advice on international law 
matters is tendered by the Ministry of Justice. However, there 
is also a legal section in the Ministry of Foreign Affairs called 
the “Economic, Legal and Cultural Division”. This Division is 
normally manned by a person with legal qualifications, but some
times any Foreign Service officer could be assigned to head this 
Division. In either case, reference is always made to the Ministry 
of Justice for expert advice.*

Zambia : In Zambia legal advisory service to the Govern
ment is centralised, i.e. there is no attachment of legal advisers 
to Government Ministries. The Legal Advisor on International 
Law is a section in the Ministry of Legal Affairs which is headed 
by the Minister for Legal Affairs and the Attorney-General. The 
Section which consists of only two lawyers advises the Govern
ment for and on behalf of the Minister for Legal Affairs and the 
Attorney-General. Legal advisory service being centralised the 
initiative is always taken by Government Ministries. Besides 
advising, the Legal Advisors appear in courts of law in 
involving the Government not necessarily in matters touching 
international law.

Merits of the System
consider d ^The Governments which follow this system n

be advantageous on account of the fact that under the pa

It is, however, the intention of the Ministry of qUaii6ed
to establish a self contained Legal Division manne 
lawyers in international law.

distribution of their governmental functions the ultimate res
ponsibility for rendering legal advice on all matters rests with the 
Minister of Justice or the Attorney-General who is the Principal 
Law Officer of the Government. Legislation which requires to 
be enacted for giving force to treaties is also his responsibility. 
Since the Minister of Justice or the Attorney-General is in a 
position to co-ordinate the work of all Government Departments 
in the legal sphere, it is found to be advantageous to have the 
international law advising function to be also vested in the 
Department under his charge, particularly as a good many 
Government Departments apart from the Foreign Office are 
today directly concerned with international law questions.

The other reason in support of this system, which is some
times put forward, is that the Attorney-General’s Department or 
the Ministry of Justice acts independently of the administrative 
Ministries and occupies practically the position of independent 
legal advisers to those Departments. As a consequence, it is 
stated, the Attorney-General’s Department is able to bring about 
objectivity and independence in the examination of international 
law problems which may not be possible if the legal advisers 
become part and parcel of the administrative Ministries.

The third reason, which is given in support of the system 
is that international law cannot be wholly divorced from mumci 
Pal legal systems, and as a consequence, it is better to have 
enlire legal advisory service organised in the same Department 
under the control of the Attorney-General or the Minister of 
Justicc

An additional reason, which appears to have substance in 
'e'eral cases, is the question of prospects of the persons who are 
PPointed to work on international legal questions. It is said that 

w e officers who have to deal with international law problems 
lrj|re to be included in a separate Division in the Foreign Minis- 
e^heir chances of promotion would be few and far between, 
deat lally in the smaller Foreign Offices of the newly indepen- 
to rçC0Untries. On the other hand, they could well look forward 
>he *be top of the ladder if they were to be integrated with 

eral legal advisory services of the government. This is a
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fairly important consideration because it is difficult to expect an 
officer to give his best if he had little or no chance of promotion 
and his counterpart in the general legal advisory side had all the 
prospects before him.

Notwithstanding these considerations, there seems to be a 
general trend in several countries to switch over to the pattern 
of having specialist divisions in Foreign Offices, and this shows 
that the Governments tend to regard the latter system to be 
more advantageous from their point of view'. It is often said 
that international law calls for a great deal of specialisation and 
is so inextricably mixed up with policy considerations of the 
Government that a Legal Adviser is best able to serve his 
Government if he w'ere apart and parcel of the Ministry of 
Foreign Affairs and responsible to the Minister in charge.

(//) Establishment of an International Law Division in the 
Foreign Office linked to the regular Foreign Service

The second pattern which is gradually gaining ground in 
many countries is to have a department of international law 
within the Foreign Office itself and to man the posts by officers 
of the Foreign Service who may be posted on a tour of duty in 
the International Law Division. In countries where this pattern 
is followed, regular members of the Foreign Service who have 
had a University degree or training in International Law are 
eligible to be posted to the International Law Division. The 
head of the Division usually has the rank of an Ambassadoi or 
Minister Counsellor who is assisted by other Foreign Servi» 
officers of varying ranks depending on their number and the 
of the Division. In addition to the diplomatic officers, a ^ 
lawyers are sometimes included on a permanent basis who 
not liable to be transferred. The International Law 
which is directly responsible to the Minister for Foreign 
is often sub-divided in two or three sections to deal w't^I”vejop' 
tional law advisory work, treaties, codification and e 
ment of international law which section is usually charg ^ 
the examination of drafts of international conventions " . -
parafions for international legal conferences m largerpdldllUIlo 1UI 111 LC1 IldUUJIdl ICgdl LUI11C1 . jsiOrt
Offices individual officers of the International Law O'1,

Arab Republic of Egypt : In Egypt, legal advising on 
international law problems is vested in the Office of the Legal 
Adviser in the Minisiry of Foreign Affairs. The functions of 
this department as set out in Article 2 of the Ministerial Decree 
No. 959 of 1960 are as under :—

i) to study international problems with a view to 
considering the international problems of the Arab 
Republic of Egypt from the point of view of interna
tional law:

ii) to participate in the presentation of the position of 
the Arab Republic of Egypt in international confer
ences;

iü) to prepare drafts of treaties and agreements to be con
cluded by the Arab Republic of Egypt and take the 
necessary measures for their conclusion, promulgation, 
publication and registration with international organi
sations as well as the necessary procedure for the 
abrogation and termination of these treaties and agree
ments in accordance with the provisions of the Decree 
of the Council of Ministers dated September 21, 1955;

lv) to study, prepare, and draft the subjects and questions 
referred to it by the Minister of Foreign Affairs.

^ ^eParfinent of Legal Affairs and Treaties is an in- 
thC Ministryof Foreign Affairs and its Foreign 

^Syptiajj °®cers alternate between the Department and the 
^Pari,*, diPlomatic missions abroad. Assignments to the 
^Vc had nt 3re madC fr°m among lawyers in the Ministry who 
fabe or ^0nie post-graduate training in international law at 
^Heni m*- f0ad °r tdose wh° have served in Egyptian per- 

Ss,ons to international organisations.

assigned specific departments so that the officer concerned could 
act as the legal adviser of the department assigned to him subject 
to the overall supervision of the head of the Division. Accord
ing to our information the countries which follow this pattern 
are :
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Dahomey : Questions pertaining to international law are 
dealt with by the Department of Political and Legal Affairs of 
the Ministry of Foreign Affairs. The Department is managed 
by professional diplomats. Occasionally the Department con
sults with the Ministry of Justice.

Indonesia : International legal problems are mostly hand
led or channelled through the Directorate of Legal Affairs which 
is an integral part of the Department of Foreign Affairs. The 
Directorate is headed by the Director of Legal Affairs. At pre
sent, the Directorate comprises a secretariat and three divisions, 
namely (i) The Division for International Law Affairs; (ii) The 
Division for Treaty Affairs; and (iii) The Division for Codifica
tion and Law Development Affairs. Besides the administrative 
staff, the Directorate has a staff of ten lawyers most of whom be
long to regular Foreign Service and they are subject to rotation 
system. The Directorate deals with legal matters and/or legal 
aspects of matters including international legal problems/aspects 
in the advisory as well as executive capacity. The Directorate 
is invited by other Departments and Agencies to discuss interna
tional matters and legal problems with international legal 
aspects in order to find a solution or determine an attitude. The 
weight attached to the opinions of legal adviser normally varies 
depending upon whether the issue at hand is of an overriding 
legal or political character.

Iran : International legal problems are dealt with by llit- 
Legal Department of the Ministry of Foreign Affairs. 11 
staff of ten officers including the Director all of whom 
school graduates and belong to the general cadre of the 
Service. The Ministry and its Legal Department dr^Arofcs- 
by three senior legal advisers who are either law scl!^°^jnisirV 
sors or private lawyers who render their services to 1 e gn
on a part-time basis. The Legal Department is °r ‘ v)jnistry' 
gaged in handling the legal problems dealt with y a£(here“ 
The opinions expressed by the Department are g®neI‘ g’insfaD<:iS' 
to, unless overruled in the light of exceptiona Ç1 ^ qUesti°®* 
Preparatory work for conferences on internat'0113 wi'b 1 
are handled by the Legal Department in consu '

Ministry's Department of International Organisations and other 
Agencies.

Japan : Advising the Government on legal aspects of its 
international activities is the primary function of the Treaties 
Bureau of the Ministry of Foreign Affairs. The Treaties Bureau 
is split into three divisions, namely (i) Treaties Division ; 
(ii) International Conventions Division; and (iii) Legal Affairs 
Division. The first two Divisions take charge of conclusion of 
treaties and other international agreements. The Legal Affairs 
Division takes charge of the following : —

(1) Affairs concerning the disposition of matters in interna
tional law and of other International matters; (2) Affairs con
cerning the International Court of Justice and the Permanent 
Court of Arbitration; and (3) Affairs concerning research on 
treaties, international law, and domestic and foreign laws relat
ing to foreign affairs, and concerning arrangement and compila
tion of the materials necessary for the aforesaid purposes. 
Structurally the Treaties Bureau is comprised of a Director- 
General, Division Heads, some career diplomats and their 
assistants. Officers of the Bureau enjoy the same status as Foreign 
Service Officers and advance in their position as general career 
diplomats. University professors who are experts in their fields 
are also called upon for their assistance. In most cases where the 
Ministry of Foreign Affairs seeks an expert opinion, a recognized 
scholar is asked to take up the question. In some cases several 
scholars are asked their opinions separately. In a few cases, 
ScVeral scholars are invited by the Ministry of Foreign Affairs to 
7*er opinions on a specific question through joint discussion in 

meet'nS with the Treaties Bureau officials. Furthermore, 
e Ministry of Foreign Affairs holds a regular study meeting 
cre the Ministry officials and university professors make a 

Tk ^ a'ternat'vely on some current international legal questions.The
»o the

rePOrt of the Ministry’s officials usually attaches importance 
ition of related documents and materials and their 
The report of university professors lays emphasis

Presentation of related documents and materials and their 
xP|£*aation

On »L _ . _
e°retical analysis of these questions.

H’hich 116 Ministry of Foreign Affairs has various other bureaus 
are divided according to their functions, such as the
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United Nations Bureau, the Economie Affairs Bureau etc. and 
bureaus according to areas, such as the Asian Affairs Bureau, 
the European Affairs Burecu, etc. When legal questions arise 
in connection with the activities of any of these bureaus, legal 
opinion of the Legal Affairs Division is asked as a rule.

Ministries other than the Ministry of Foreign Affairs have 
their own departments which research into and give opinions on 
legal questions arising in connection with the functions under 
their jurisdiction. However, when international legal questions, 
particularly questions on the interpretation of treaties concerned 
or of international law in general, arise in connection with their 
functions, these Ministries ask the opinion of the Ministry of 
Foreign Affairs on such questions. Upon these requests, legal 
opinions are given by the Ministry of Foreign Affairs, particu
larly by the Legal Affairs Division.

Jordan : International legal questions are dealt with by
the Legal Department of the Ministry of Foreign Affairs, from 
where they are sent either to the Cabinet or to the Ministry of 
Justice for their opinion or for implementation, if necessary. The 
Legal Department is administered by the head of that Depart
ment who is at the level of the rank of Ambassador and holds a 
legal degree and is assisted by a qualified staff. All legal matters 
in the Ministry of Foreign Affairs are referred to the Legal 
Department for its opinion which serves as a guide for the 
Ministry but it is not necessarily binding. Most of the Ministries 
and Government Institutions have their own legal consultants 
and the preparation for international conferences are arrans 
by the concerned Ministry of Government institution.

Kuwait: Legal problems concerning international _J^ai ^
are handled primarily by the Legal Department in the Ministry^ 
Foreign Affairs. The Department of Legal Advice and ^^roa. 
tion is also competent to render opinion inter alia on^inj3terS 
tional legal matters upon request from the Council or iV ^ 
or Department of State. The Legal Department is s!id ^ wjjose 
officers belonging to the general cadre of Foreign to
minimum training is a Bachelor of Law degree. In " 
the head of the Department, there has normally been ■

0f seven legal officers. Opinions given by the Department are 
given due weight. The Legal Department also undertakes 
preparatory work for international conferences on international 
legal questions.

The Philippines : In general, international legal problems
3re handled by the Office of Legal Affairs which is a unit of the 
Department of Foreign Affairs and is manned by officers of the 
Foreign Service who take their regular turn of posting abroad. 
However, in specially difficult or important cases recourse may 
be had to the Department of Justice whose Secretary (Minister) 
is the official legal adviser of the Government, or even to legal 
experts who are not in Government service. The Office of Legal 
Affairs is headed by an officer with the rank and title of Assist
ant Secretary, usually equivalent, depending upon the holder, 
10 the rank of Chief of Mission or Minister Plenipotentiary. The 
qualifications required for officers of the Department are those 
of a member of the Philippine Bar and the Foreign Service. The 
Office of Legal Affairs is split into three divisions, namely (i) 
Law Division; (ii) Treaties Division; and (iii) Division of Trans
port and Telecommunication, each of w'hich is headed by a 
Chief who is assisted by subordinate staffs. Legal issues are 
referred to the Office of Legal Affairs as a matter of routine. Its 
advice may, of course, be overruled by the Secretary of Foreign 
Affairs or of Justice. Philippines position papers are drafted by 
the Office of Legal Affairs in consultation with the Office of 
P1 Affairs and International Organisations in preparation for 
■aternational conferences.

0|. Republic of Korea : In the Republic of Korea, the work 
of ti adv'sing on international law matters is the responsibility 
£j.l,e Legal Division of the Foreign Office. The officers of this 
w0rks°D to the regular Foreign Service. The Division
with ■ *n an advisory as wed as executive capacity in dealing 
the lnternational legal affairs. Its functions range broadly from 
tion ■ Usion and interpretation of treaties including participa- 

■teepar ne80tiations, settlement of international disputes, 
^visojy °n ^°r t^ie international law conferences to the legal 
are giVe 'Vor'c 011 international law. Legal opinions given by it 

aPpropriate weight at every stage of policy making in
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particular regard to compliance with international law. Legal 
advice may also be sought from outside experts.

Syrian Arab Republic : International legal problems are 
dealt with, in general, in the Ministry of Foreign Affairs within 
the Department of “the Legal Department and International 
Treaties”. The Department has at present three diplomatic 
officers and is headed by a Director who has the rank of an 
Ambassador. The Director as also the other officers of the 
Department all have studied law in the University. International 
legal problems are sometimes and in special cases dealt with by 
the professors of international law of the Syrian Universities 
under the auspices of the Ministry of Foreign Affairs.

Togo : Problems related to international law are dealt 
with by the Directorate of Political and Legal Affairs in the 
Ministry of External Affairs in consultation with the Procureur- 
General of the Republic. This Department is composed of a 
Director and an Assistant Director, both of whom are lawyers, 
and a few associates.

Merits of the system

This system is also practised by Canada and a number ot 
Latin American States. The countries which follow this pattern 
consider that the subtle admixture of legal and political factors 
which comprise the actual work of the International Law Divi
sion requires the skill and experience of officers trained both in 
law and diplomacy and for this reason they favour a system 
whereby legally qualified Foreign Service officers alternate ^ 
ween the Legal Division and diplomatic missions abroad 
occasionally other Divisions in the Foreign Office, thus ■ 
system provides them with practical knowledge and exp ^ 
in international relations. The basis for this policy F 
that it helps to prevent the separation, both physical and m ^ 
ual, which occurs between Legal Advisers on the 0 
and policy makers on the other if the Legal A 
divorced from the mainstream of foreign policy planning

a** 
canIt also affords promotional opportunities as

fixed ranKnot obliged to remain for long periods at a

occur if they have to remain all the time in the Department of 
International Law alone. It also creates the possibility of recruit
ing trained persons in the Foreign Service; it helps to train a 
large number of Foreign Service officers in the field of interna
tional law which is important, particularly having regard to the 
fact that a Foreign Service officer today has to deal with a 
certain number of legal questions even when he is posted in a 
diplomatic mission abroad. Apart from this, it avoids the ten
dency within the Foreign Office to treat the legal advisers as 
specialists to be consulted only on technical questions rather 
than as day to day policy formulators. Moreover, it also safe
guards against the psychological factor which sometimes is 
found in the attitude of regular Foreign Service officers in 
regard to the specialist in the Legal Division as some kind of a 
poorer cousin.

One great snag in this system, however, appears to be that 
it often leads to lack of continuity. It has frequently happened 
ihat due to normal promotions and transfers, a situation may 
arise where all the officers of the Department are new and may 
not be aware of the decisions which had been taken by their 
predecessors in the past without spending a good deal of time in 
looking up back papers. Another problem which arises is that 
foreign Service officers who may be called upon to deal with 
legal work at a particular stage are more often engaged in the 
course of their tours of duty in other types of work and they 
^ay not be fully conversant with the latest developments in the 
fie!d. Moreover, international law problems not only arise in the 
f oreign Office, but in various other Governments also and one 
^'4y often be faced with the task of coordination between such 

Partments and the Foreign Office.

("O Establishment of a Specialist Division in the Foreign 
Office

». The third method which has found favour in some coun
IS tn V»ileai u nave a specialist division within the Foreign Office to 

ajjd t aH matters concerning international law and treaties 
the 111311 t*le Division with specialists who are not members 

regular Foreign Service. Britain adopted this system when
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riorwirh üic <kirliunmf'i adv»rr service »hu.h lu

Sri Liflb ii Ihe Alldmey-OttenTa DfpartnenL Kdrtifd Office 
legal Ipeeiaimla MWSull Altnrnr>^Gciicrari Dcptn tmenl at hnd
^■]sen nOLC'.'.iir-. in i-.UCilLal -hltrtai. Ç,frrcsr.-ndihr' ■ - '■‘Lt
ALtorarv-Orneml'u DemirUntnt uchi the advice mid iitiiiadicc
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ofihc Legal Division of the Foreign Ministry on international
law quest ions,

Merits of the system

Persons who ure normally recruited to posts m such 
specialist divisions arc those with experience m law practice or 
teaching who arc prepared to take up international law advising 
a» a career This qualification assists them in understanding ihe 
practical aspects of the questions that anse from time to lime not 
only in the Foreign Office but also in the various other Depart
ments of the Government, because international law questions 
arise not only in Foreign Offices hut they do arise at the same 
time in various other departments that deal with foreign coun
tries and foreign problems in their own riglu separately. Thus, 
legal advisory service is not only the problem of foreign policy 
in the political sense, but also foreign policy in the technical, 
functional, economic, commercial and other spheres. Therefore, 
the particular merit of this system is that it leads to spécialisa 
tion in a field where specialisation has become so impcntant and 
ensures continuity with the result that the work can be far more 
expeditiously disposed of. Also, international affairs, foreign 
policy and International law are today o closely inter-related 
that it becomes essential having regard to the multifarious prob
lems that arise in the Foreign Office from day to day that expert 
legal advice be available, as it were, from counsel "within the 
house’*.

Further, the sources of international law are frequently 
difficult to determine und much of international law even at 
present remains in u formative stage. The formation of interna
tional law is, however, a process capable of direction through 
constant St.ite practice, The maintenance of consistency in the 
State practice, desirable in itself, is also a means or establishing 
norms of customary international law felt to be desirable by a 
particular State. It requires a specialist m constant touch with 
the practice of his own and other States to remain familiar with 
the sources of international law and current trends in the 
development of international law, For that reason Foreign 
Ministry is the ‘location of choice* for the practising intema-
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nouai lawyer called upon to advise his Government on a regular 
b;i sis.

The proponents of this system also hold that us the highly 
specialised field, it lias nOL been found to (it readily into the 
scheme of a Slate's general legal advisory service. Tt is often the 
case that international law questions cannot be rcsohed by 
reference to a dear-cut universally recognised and readily 
accessible rules as in domestic law, and general legal advisory 
services the world over have traditionally shown a reluctance to 
give opinions in these circumstances on what often appear to 
them to be questions of international policy rather than law. 
Further, career prospects in a State’s general legal advisory 
service tend not to encourage specialisation to the degree called 
for by the held of public international law. The line of ascent in 
the career of a member of a Stale’s general legal advisory 
service may be expected to run through its traditional hierarchy 
of positions to the highest courts in the land. The arena of the 
international law specialist lies elsewhere, and the rewards of a 
career of intense specialisation tie in a totally different direction 
It is in the milieu of international negotiations, claims and 
counter claims and in becoming part of international law that 
lie would seek fulfilment, and the Foreign Ministry ls the only 
institution which would in most countries offer entry to and 
opportunities for advancement In this particular held

The one drawback in this system is that m smaller Foreign 
Offices the specialists who staff the I international Law Division 
may lack prospects for promotion and it is often rrustr.it.,ig for 
persons employed as specialists to find that officers in the 
Foreign Office who are much less qualities! going up to top posts 
only by reason of their being members of regular Foreign 
Service This is a situation which needs to be tackled and ïTit 
can be solved by providing enough opportunities for the law 
specialists, this may perhaps prove to be Ihe best system. Bui 
at the same time it is feared that if these law specialists become 
a part of the Foreign Service and they go on diplomatic missions, 
they may or may not mostly remain legal, They may acquire 
diplomatic skills but at ihe expense of their law skills It is 
therefore, suggested that the International Law Division must
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Affairs and reprtseiitutivti uï Ltic Attorney Creiwnl's Chimin 
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U i if L' Dr the n i J cr nn^d ■ ed loni or me mu doil La j- Thu l
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I I'l Linn Offitt Ii is decphlt Lhai if inlEnutiMDl Itw piüNHW 

uMte in die depiiLkitïili othcT ihao lJ»e ÊorC"[;?i f.XÏTi'e are m 
he Ini mild! by u dUTtrenl Ht ff ltE»l aduKft, dOK ca-fr^initioD 
wniild be jiecessary between lllem ftfld the Forri|o OfTiP* lesflf 

ids lier T- CISC* whrn lhe ForeifiJi Office lui if Icpu' JeparlmenL 

at Lie o*n
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I iw Oivihmn ii Irculi nUfkinp and tbdt jitter pert* Imn Ai ü 
nmi i,-1 of iOCt ii (LKhi dml ni Lidsisory m.irk not only m ihe 
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he i- herier lulled te» Rndn idtice on prwWe.:n *hn;h may m 

T-cJve jnierpiciatrt.ni.il ilh.ii (ffjn 1 ‘-t prjLia.1: m the Arah 
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In4 ilios r mil n iniiicn of ânhin| n oeil n ne sutulMtnr 
iViiirt, the kgal rdiMiefHi v^«^olnt i'upuU be id forth al lhe 

Li-.HSei ut il ih -.’lire lIüil-ü]! to rr -if) n drfcei odcc lhr j»r:.r-- 
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Lhe conclusion of polilicaj Lreatfn and more Inporlam irhJt 

aiiHtHnU-

Frrpar*-A n ot full pa»en .iml HCpt for Utihvalio-n nd 

irealm arr pr:..-;il!y aim piacThtally ;ji jü coimlmrY m 
Tremiei Sevtiuo of ht Foreip; Oflict The Trades Section it
usually one Lit ihe wiip ci' ihr I *-(-■- AdvttL-r’* D^pn- i-iin-
where lhe l'urd|n OdlLe malnMnlb □ lc|i.ildeportmdil <.<t ht '"-'ll
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Mlh- ngfr handluij of iilinih'n *T*d preparuiiLtil n! court 
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or il. Iiupi meut cd' I l "■ i i " n "■ United Suie* pud m lb 
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o' it.iHnanu Kenyp. !^sU>li«, Mila*!, Scpnl, t^andln 

Z_i. : i : ■ ; ..:\j tb i'i : iltt i count Ne - n it now itr-crJ- ktorrt*l 
tKnJ it* LTLtaJufl fl| t-jlft htfiin Ilk llttnufkiu C(un tf
liuli» ol JnttrnalicHul Album) Thbunib itoi .! v»ith ihe 
Ecpjl depun.n^n: of tilt Foreign l>i'Lll Thi. Itfijl A J inner* 

nf rh LJS SlaU' DepMIraHU Jtlil ClI-lbs HnLitfi Fcrtijrt C Jt| i. - 
Dicer, .ni ni Hit Apml fiir their GowiunihH bcfor.' the 3ici■ rpi 

limuil Court ofjtjuke undiiii JwnnnJiy the placer i» num 
m hcr Sial ci U at'L'ttdSl e.thrr.iJi AinlMntadDr or iheir I 'uinpn 

Office legal lul^j-.çr Actnl Pnperiti n of a mi be fart
ibe InlernilxHul Court of Inflict or Ut Interuliciml itbUnJ 
Tribunal jiii jt'i rtuktM lhe wl^cliM . if a grbul de-i. af ful 
uat düa und kg il m.itcruJ un the t|un(mn Jl iuuc. but it il«o 
nSLciiiijrsuhm.-" ii oF detailed hneFi lûrilniining iig.imeisEi 
pnor Lu ■ I■■ in il tW4irhti| Th» ii norntuJty June .n the Imcrii-i
I....... . ]-j-lv So. i;■ ni ul Une l -oreiçjb Olllc-r \ mimber oF interim
liypal OrSrtniitmnnn h-nr Ipeir ûwn CnJÏIFtt illtçi or Iribumli 

like Lhe Intern -.Hi : |1 ( ivfl Avial in Ur ■■•■>■ .linn □; Ihelolcmi 
1lHin.nl I jboyr P'jMlOT fur KlîkUVrJ:! uf (foputtl Ppt^r ,1 
«tun oF cuti bcFiï't (uh Lornn.Ksn or tnbuuli a linllu 

10 IhU iff nute1n| nip below tkc ImchiukuI Court of 
Judin or mlenwii. ru! Inbui'iiib. I bn *uth i nlio grad.: nil 

■■iijig Liken over by ci.e I ..ncignOffice Iti^iqihiih i though other 
Gnvernmenl [k'tiirimriirn n,i\ be more diKcliv ■ onermed *j1b 
ihe ■ ijbjetiL-JtL.ncei if lhe nlupute CWs uivn.v nr ... ..................flat
Uiw ^et'on . lioiiflL num und iribimuk ere u ■ ■ 1^ Kindled b.
I El r depa mnent *h IL h > It itm.i l!ly l\' ne 11JLnd V, ,■ h ( lo*f mmen: 
lilipul "ii tui ben nüi'h' the Foreign Office !e i- tdiiia aolte^ 

■■■ cv iHtd wilb Ibe pttf" .ilkm ol the eve,

In Ikilarn, Line ■■■( the FuncSicfu vbkh the ForLi^n Office 

kn.d ..dviier perlujmt Li re[;ird Inn cue* bd'ure the l^nL ucmri
■. [r+eoukkc the queit. ,-.1 iwic Pf certHtasirt Mhrn the WMl

iSfunet lo be utlürmill «f [ht suivi of 4 lornpa ifate or ,t linc.nn 
■ontfeian nr a pers,ip vl- n ng In he encirirt] ni in-,pi::niiy frn• 1:1 
Lhe jUriSdittKiri of Lhe L.nirL. In ihe Unllsd tituLw 1 hough mil-Ii 

,l riTtificaie ji i'"UUhI m e|k fh>rcn .1 Hmr^euimn ilm l')ü;un 
rueni of J-.iuj'-’c, ii it bo done in-willy jL eIlf imunce of ibo 
horeigfl Üffitt IrgiJ Jtduict In [JieiurwJy indcpcmlcnî EouMffc* 

the prjcUce of lUfliiip HfiUfimin has >e1 1o b: d£.e].|Vil 
bur there ii n> do 11 ht thaï nbcn Lhe tfiuti jdopt the 
ptirtKC of ncccpiLDt MKh eerttlititEti. ihr Iml nauU InLton [he 
Jegul idi bitr of ihe Fortign Olhce U.i determche judwriolly in each 

e :m Lvh^ilitT <n noi in r,:,-.ic .1 «rtificstt m n puriicnlur caM;

1 n i f'oJyTerfjfi'ini ttiitf lifvfiaptNetU Iff ftttrrrmito’ttii Lqu

One LOipurLMH nipeci of 1lie work ot ihe Lflicnim ufijI Laie 
[Jiviiiun ■* h'--h h|| inHii in rtctnl yean reluct [p cod fkanor 

w*i devrlopmeiLl of mwrneiHirul bv. It ii werr krv-vr-r, 1h.1t tnce 
ihe eiUhlishueni erf ibt Ua-ted NoLiant HfWl lhe Clejlion of the 
LmurmaiKifuJ Lav. t'om irti tanio, n ijcnemul.e nttempt 11 temg 
rmiJc lo progTHjiirrt^ Llovelnp r u lo-s flÿ intemilTiriUd kiiv in order 

to util 1 nuxWrn cundilLom nd m the Lonleil cd an IntcmLi- 
"nnnl eommnnüy of imleftendvin nntinni all ovtr
I lie uliiIhI. \n jtleinpl n «lv being nodi lo KUdj .;mJ formu- 
InlE pruiciplcs of iotemnEHiful I am un n/ime t>F lhe îo.fniriiH 

lapit in llle fiinu flf li^ makinf cofiwenU(‘nj w 11 lo Jp «mj 
*II(l nebutom irJ oiuum«e> riles which Buy Many not be 

«(fpljlNr Iq |L| Hjiinb ÎH« riiifilvHnnFiil eiuiniii.it Lin of 
torrarn [.lCfijio nude by ttt InLeriulirtruiL Lu* CutlllHioa u ntwt 
p:cphiraior> yorSi For pdriieipOlion Ml ih1h.rrenl >cui:il coiFcfetWU*
vhfie 1 he «oit or ondinuÜHl in 1hc Form pmicentlûnt 

nonKUilJy (Jik.es phtce Ij rrcen! ytun. ihe Lnw uJ tiir Sen. Dipto-
....... Comnbr Relu mm 1I1F Lju of Tri-JUt* nir --nte of

Lhe luhjfLli which hive nrcnuUirJ cine nicniuin of every
horeflp Office uîd tW UiL ht* uiumHy ftltoi On the ktu 
uhiur'f dcpimncm Apwn lhe Sulh Connut ic* of the 
1-nrleJ Nation* urhf She InlemitkiMl Law ComULWWUh [hurt pfu 

vjiiiofu cifrrr forums where inlcrnalinrvtl law à MbfratiM 

Llr pinpi- -,■■ :\t-iv d.:wekiped vjlIi h within the OrganI«piton of 
Alnc.ip U n iL s : |;c ÜTDOJ11 bill pin Hif AniEiiean SliiLe^, 1hc J

ol Fiirope and Murimib ntJtrr formai The United Haimni



{.L>fnnii.HhPU hi EdlcnuLifiul Tnilr l,i^ jnd IhfUnitfll NuMm* 

CDduuisüna DhTndM|nl fkftl>|inK4 in binJIinE q<A 
IH>W III Ilw &Hd Ol Indr sn(t . .itbllitiLC mad lhe nqrii of H** 
bodies. ibougli ntlir ^aptliicd fu-i l! ■ ■ i indt n»d Eunn

h&cion by die k-gui Rd^mr'i dqMUlmem i. ooqvutiefl wiTh ihe 
Icgiil ndvilcruJf the dE]»KlWUll which ary d.rCClIy nvelwd

III Sll» of ifc LrglM ^dTl'- i nnJ his ig^ In pdky
making

Tbï U4.......... :i kjU llJwlWI m (IfflfllCttlJjf tvtLJ CdUJltfî

: : m [!': c wfJd hat kulnJly been ■ ■ i m a high level a- ikithy 
IntM of hi* fKrtJiiiïn in lit.- QovctukA, I e Liahi* to eiïetlive|y 
pjijal-e lc policy fo rmuJal kins Thus, the Altomcy-Cii irifl

OT irï Minuter nf JultKC H M’Tnallv L perutfl dt rUnk
»hd if uJItd la Id jJhiatlk CnipuntiH dû : mpurLifi mm 

and it uxHuled wiih [hr potcy fui rji Jitnuuof iht Go. m-nieili 
as a whole. Thji trend il eq,Lilly rrT* ed in the rant usd Halts 
which li etvtn 1.1.3 ihe Fwrip (Ifhcc legal t,1. mrr Thus, jji 1)k 
United Kingdom, the fini innirnboiil of the poil ofkpl idwr 
in Hit Foreign Offis ■ -wg* jjivLh ihe mnk nf an Under Secretary 
uf Shite who d i re-L 11 y dealt will I hr Sri r*Lar\ oï State far Fore ■ 
AlTairl lr die United SUiltt of Ametiffi, Hlm Legal Adviser oi 

i !ie I j-.-f;.1 n in.Lrii ! ■ bPm> enjA) nlmnsl n limitai sLbIur. In 
Lhe I ’Jreijji Offktt ■'! eJ-r newty Mtptndal CONhiet I he 
LjC$iJ Advn In pfrfcjfl or the r.ini of un ambassador in-id At 
times liul of a MnrierCpiiIH Orftr A SecreUrï nr it Jnmi 

Fleurs h rteuert: M LLtl l! ^ ifaEin (or the legs] tdviarr of 
lhe Foir^n Ofli;: iin ;-!d bt r-rU ikJ ufrich a conunrniiirilr

h. iLH [he impoTin-f -I nuinal.ntaJ fc™ in The ni rira I inn.il 
reunions nf j country o | klwlf 11 itdeunMt and uttatii) 

1h-Jl lhe legal adviitr^hnuld be to up'-Minn Kn'fler mdtpir^dcnl 
and iiuihorila!ist idviri Ulilrh ilwulil be given dm: -s Bip h!

Ihe policy making dcpnrl menu of lhe Foreign Office am) this till 
he so if the legal advisor ii a perton Al high run'. unC ■ 11 r r-_ i ■ 

rtKpnnMblc to the M initier In viEv. Ilf lhe ftiCI Ltuil intei H-i 
ricnidt [aw u ineilricably linked up with forrmiLiitmn alToreipi 

policy, ii rtinrpArHiU 1 hal tilt IcjpiJ tukrtcT jjiould be eonswllcd 
je ail su^n of polk) ■ ii ilfilNsn .■ n-vi closely ussoriated with 

policy mating la lhe ntintrin when the ffpifernmcnl
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nuiini;....... he Iflilll.ofl u] benijir guided by ihr ilJvil nl i In K t,.il
jdvisen. Mil v ■■•■,.\\ nrltrï ii bvariubly IPaskWiite him w\lh 
:111-; . ■. nutiftf qnj n:iy trndtT.C) lû muke lhe il-|ciiI ndvintt iUI 
instrutMit ftM jm if y i hi lhe décision of adituniU ruLive ntflciuk 

a Ecoer»H? fmi-nr.1 Lipin Se^crtbdei*, tbo influence which 

ibt iégal adviHT mi\ be cipected Id bnn$ U> hmr On Ihe policy 
fanmiUl ton wAtfk depend U|W11! his ova penoniltCT. h c r-'ljliüii 
llsfirjtl [hr policy m k mg deiw-rtraWti of dit Fmei|rt OHIce 

and hi> 0*n eiptftencv inJ k-acnirledEie m lhe Mil of inliM 

tloftnl law

IV RreriiElMal ua.l tniatq «I pcnanoH fsr 
lalcrimilnnMl lin iJtlcucy sirvire

Ai ;blrr.nly ibicil tl:.i: roLruilTTiCnr .liiil itJiiiting ot perton- 
od dcpcjidi lwf|ioty on ihe paiie/o of orgriddiwtifin ' 'he 

(ErterntHIdfLiI law n-dvisury Krviocin ench CKivcriimenl. In Ciuci 

■+here Ihis Ioroti j pun lH' Lhe general JeguL servie llu: nsitlil 

mrrh. -! at reel .:in.'rnr Ihmucti nfiul» C vit senrice i liuniveli
Uuler‘bit iT^tnit ihe entrants lo the Irrvtct hft Ukvi On
■fVcr a «id Hit nwormun hack rmuirtniml i. u

LiniTCfWy dfgn* it U» or its cttucalcnL The period ol tmrt- 
Lap «raw ill diifirtg I he pro-Jt^iTJiTy pe««J rnlk»it| ypoa fcc 

Ljiifs into lhe err»i; i1 lhougii LritunGocerrmenJ ^ hive ^chrnws 

Tor lending UttJr aiflbm lor ipoaM coin* ot Lf*i«*g it 

irnenuitional l*n ul ni■ ■ l'iusni iitlic-j.t.mu ji uditnlni

In the i'UCTIIÏicü ohere lhe in1rrn.iI■ ni ■■ A* .nlv.-mry 
service Is linked ndlll lhe ngolnv rArti|H icmce : nflnrt

iic KLrbiLed :lmwgh regLiliLf ..........................is "i vO ci
modes Ar srkcllon prtscribcd foreoiry into the reiulaf Forciin 
Servicr. i lui Of three lieu eiUfaflU, penoni who poxsesh uUlde 

nk cktrec in iu-* or urt othtTwise tnimcd *m lhe suhjeut Ul 
eumtarked r,-.| hting posted 10 lhe kgal divisinn m ikeCUune ol' 

(hetrcareer Apart fr«H A certun basic training wh.?ch they 

ircdve m Ike Inifiuljonil Law DivÂon ilself. k is «ïlï **\àam 
liai sucli oîliLenare rt<iu-iKl lo undergo any ipiMjlned tra-'i- 
ing outside the ForCignOdta. li hit, fcwncf, bn* found lhai 

cevrral oflktri nlfict Ufcf slfidy fca«- m ertfcf to nbtMfl * hrfher 

decree in nileiTMilltmid la» dAe idwinüge ol - podiBg -n 
convemriH pitcc lo fi^un mch higher ^üuiifi' .njnn n '►■drr to 

hotter IlicT ptocpL-, t.



In iMr 1hint category uT cue*. [hat u *±ccc lhe Foreign 
rini ni.iim ii ipodiflliu division composed of i*-pOns *1» 

*13 Ii m miiyf itifef nul ioiu I I j* adi:ime m iS::r career, new en 
Itjii-.: .ire UMuJly hroug.b1 in w|w have at least a Stjiifj- 
ih ttUft or tcruivnJejn professional q ualifk-ai .yn coupled vsiih a 

ceruun amount of rspetsent* n law pracuceor teach ng The 
hen ii rtf only on l:<gh aeadrrnic quaiificatioru o n 

jIvi ,'j: j i(£rre nf trial li My gained oui of otpwrence » thaï 
thtv m>) h m .. pwilon lo handle the job of a fpecillu* iu 

Ute f oat xmi I Some me Foreign 0“icts which udopi ihu 
P-'d-to (hr i r enten nLiou.il Law adviisqr* iif v ,çri an known

h- — i r n un ■■ n ry ifoui ■ on secondment or persons fron 
:jw pr*uter fat liniiiJ f^f-db to mja ihe more senior poiti Ln 

Uit drpai11:-.f. i Thu fac tfitatei availability of the Mfvk» of 
ctpeneinjod (Vrwoi fi.rni I m* to time who may be lehidatii In 
icijfi ( ■ ■ ■ itrv.ieai a career or to bjert iherrtsrlVM to
p«tu^' «ad rrsnsfen ooUidr iheir coonlrv

V Win lee froii a«rtl£r «oorees

IlL Jim been iteci that esm m aKrtl ilevrlopcd counlrwis

err, fri Tir LfLj Lb.i ,!r1 ,.- i Jcrtfrn i n d n ! .i tr oflon cal lei I in
and ’.hr.: ids . f .... jh: in coanartlflfl wiih pnaenlatlon of wtLFt
EUS or 111 ipectfu; ftddl which require *petlilined kncwkdue 
uid «lady. In Flnlain pttof kl I ftBJ tbj Foreign QJIlrt gïuerully 

«ujhL advxt from Vtriakq eiperti who were prcic I i.unjt JidvikLitei 
>itld even Hid office of the Qtiecii'n Advocate wai held by per 
soas who were not regular member uf the Government Eva 

in recent y«rv Nllj British Foreign Office has nrtt giV4n up the 
pirn (ice ol consulimu mJnenl pn fcusn or ol engaging Ik

counsel legal prucULnmen I'nr ili^ ................................. I their çpsiti,

betortt the Irnwriiwiannt C ■ ir .■ Jus in c m .: : h.- :..i i . ■ :■. I 
the United Suites, professor* from various Jaw aclwola ate ofteu 
requested to WT'-'t m ihe Stale Department in aitiHfy tapacn *s

on Specified field* and !." IpCmfe pci .-cl-. Ifl............. mdepri
deni enuntriux whicï; hid Ji1|.r m pu taperieuLf m ihr "cJd 
nT international Jaw, Government! bad to rely heivtly ah «ft* 
Rule lawyers nui only frL in :hn-r oven niunlriei bi1 u!• from 
abroad ti connectinn -mb presaiUfffof ol 1lv J r*^. bcliWt 
international ftimrm as *|-o tor general advisory mark on
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Sntci UpsnJJ law In lijtu, Jipji ['■ r r nes. Kepubl . _r JCl'ivj 
and SVU- "herv lhe Icjil depart rue nt in the Foreign Ulhue i* 
nwn-Hil p> regular nutfiberi of the Foreign Service, the asucu- 
ts'fi of ipeculiyl pmftmn hi! bee« n rejulJr feature

il » .Lpfitreni M:ji, hnwever well urgantied a legalddvi^r i 
UefmrTrnrrLL m Ite torei|n Ltfllcr mav be-, ii wuufd liflve ru 
ile[ntul mi Lhe thill uml advocacy of r\per.vneed lawyen if Ihe 
goverruneni'l flh I ..S to he adeqijnirly preKdniril hetore ihe 
IhternaLqniJ Court qf Jusllcc. .ifbilful trihuiuk oroLhcr toruttu.
11 ■ hardly Jikely lo be availabto fldlhiji Lhe dcyjrtmcnt and

Lh? gowrnJIWflt cv -.lid llltt Id drprnd, on uufude lawyer tor 
Lbii purpusd Ajsnrt from [hit, «nue of [he Fietds in tnlernn- 

i.ohjiI kaH i-ave hntltt so ipeuiiJJadd iIihI it wuuEd need all tl-e 
iklll of u nwujj.riisLd ditpcnun tbaL purtknlat btamoh to tacite 
Lhe maLiei when un iii.lrjr.nii- prohtcui inks MvfL-jver, (hr 
preparalion of n tnbie Or H»c pmcnlHlioTi of a Government’s 
viewpoint may need such nnse^onsuminj process which Ibe 

Foreign f.)|hee Jegnl udvivnr m.iv imi hsç «Ma 10 Oe«rtç ':■■■.■ 
espertej>LC of Japan in utilising lhe HrVietk of ptotofsors in Ihu 
kind nf vv-itL Jlu-l proved to It eUpcmdy [rinlf'il Ar-,rl friWl 
this, Kevcral eebuntraa have cdOpted ihr praclica ncludrng 
p-noFcwors and OBltidt lamn: m lh*t drkfaboni WObtiferAxi 
■which liivolvc drawlnj! up of Jaw mui-ajj Li'qbtnLmin fv ne*d 
for the services, of Iverson* from Irn-^d toli|4 it rli die rimre 

when lb: legal idvocr'-t departrtSflll of the futrijn Office la 

manned by resuUr Foreign 5arsJ« o&Ctn who fOLatt bn ween 
the Foreign OiEi;e und dcplorrun; posts ihmad

VI Library fadiiikr

There can he hitte doubl that no kgul «dvncl c*n dtil- 

ivtly discharge his duifts 11 advising bu fimtntiwm untru he 
■t in piasaûn oi the tools of bu trade, that is, an udequule tnil 

»eU-equipped libraty. In thn Jeg-iCd the newly independent 
couolnalRuWishji *i a diudvinup nitu they hive not 
htd the cpponurcly to btuJtl up a coUerPoa of books uud 

oulenah on interrasttoaaJ law in thn fxUt ap(I have to do so 
pr*I -.i. - from tiie airap. Very of cn, as pouted out 11 v ihr 
DrirpK Of India during the New Oefhi tetston {January lUJli,



ou «Lxounl ol'lbt Lock af pttipcl library facdiljp. and upkeep] 
UcMw mol* nntr » uk« Il totaling [fin- rtkïim materials 
llun m leedmtig ihild^ct Ftarthff- it ta often iV ihil 
hwstx KiJ ioiirrjJL which weft published someiunc *6° ire ne* 
readily ivi ilnbk; and il n u^ten difflcull U> mate a (kite tance 
te much imicnil m various ba£in:ti U acacia u «ïi u ns»ny 
plmciL Ont n| lhe Hurca -.ïh!;h 1he kesl ad vue r often omîi 
lu rrfer m : > the ii.i -. I. papers', tJiit t* pulu.. -:-n = men1s or pre- 
vidin -opinnnt given On an idtAliuJ Oi Similar HRK aïxh are 
not Linsull-y avadahk Ml pu'h-ished form In older foreign 
t Hikes (here i'. muaîl} rhe pru H:c of indexing «ich 'tact papers' 
no l'i il they are rl .hïl:> availably m iJm legal ndviien trbCnrKi 
ihc ottutai artau. The newty Independent «qnioti païunlij 
UlI iln J.H1HC ujilc they were nol directly nguxroni v tfi 
foreign affair* during ibe colonial period. OcdStOnl have been 
known 10 nrÏK When k|al idviiEti has t J--H ■..■ maki; lonj; trip* 
In ;i I uropciin cmmlry in mnli t.ihcr old Utilises lT Lec^ma 

lignai Iptt ni look up 'back papers' in Lfn fore:pm Office ol 
Ihaif former cnlonuil rulers Fi>rtUCiatdyh in micy fields The law 
ii bflinjj sa iniivli renlitd and codified linut an adequate supply 

Ci United Nntkirt* IPilMial and currant Icpnl journals nre likely 
in fill Ihr void which may he found due to nrni-availabiluy ol 
tlwfiic-jil works and 'hack papers1

VIII. THE PROTECTION AND INVIOL* 
ABILITY OF DIPLOMATIC AGENTS 
AND OTHER PERSONS ENTITLED 
TO SPECIAL PROTECTION UNDER 

INTERNATIONAL LAW



(i) INTRODUCTORY NOTE

During its twenty-third session held in 1971 the Interna
tional Law Commission received a communication from the 
Security Council drawing its attention to a request received 
from the representative of the Netherlands concerning the need 
for action to ensure the protection and inviolability of diplomat
ic agents in view of the increasing number of incidents that were 
taking place in various partsof the world. The Commission decided 
at that session that if the U. N. General Assembly so requested, 
it would prepare at its 1972 session a set of draft articles on this 
subject with a view to submitting the same to the twenty-seventh 
session of the General Assembly.

By resolution 2780 (XXVI) of 3 December 1971, the 
General Assembly requested the International Law Commission 
to study the question as soon as possible and to prepare a set 
of draft articles dealing with offences committed against 
diplomats and other persons entitled to special protection under 
international law. The General Assembly also requested the 
Secretary-General to invite comments from member States on 
this subject.

In pursuance of the aforesaid decision, the Commission 
took up this work during its 1972 session on the basis of a work
ing paper prepared by Mr. Kearney (the then Chairman of the 
Commission) containing certain draft articles and the observa
tions that were received from 24 member States. The Commiss
ion had also before it the text of a Draft Convention, known 
as the ‘Rome Draft’, a working paper containing the text 'of a 
Draft Convention submitted to the twenty-sixth session of the 
General Assembly by the Delegation of Uruguay, the text of the 
GAS Convention to Prevent and Punish the Acts of Terrorism 
taking the Form of Crimes against Persons and related Extor- 
l>ons that are of International Significance, signed at Washing
ton in February 1971, the Convention for the Suppression of
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Unlawful Acts against the Safety of Civil Aviation, signed at 
Montreal on 23 September 1971, and the Convention for the 
Suppression of Unlawful Seizure of Aircraft, signed at the Hague 
on 16 December 1971.

The Commission gave detailed consideration to the subject 
at its 1972 session and provisionally adopted a set of 12 draft 
articles on the Prevention and Punishment of Crimes against 
Diplomatic Agents and other Internationally Protected Persons, 
which was submitted by the Commission to the General Assemb
ly. The Commission in transmitting the draft articles to the 
General Assembly indicated that it was up to the General 
Assembly to decide whether in view of the urgency of the matter 
the articles should be submitted forthwith to an international 
conference for consideration or return the same to the Commiss
ion for further study in the light of governmental comments. 
The General Assembly during its twenty-seventh session decided 
that the question should be included in the agenda of its twenty- 
eighth session, to be held during 1973, with a view to the 
elaboration of a Convention.

Under Article 3(a) of its Statutes, the Asian-African Legal 
Consultative Committee is required to consider the work of the 
International Law Commission and to give its comments thereon 
with a view to assisting the member governments of the Commit
tee in examining the draft articles prepared by the Commission. 
Pursuant to the aforesaid mandate of the Committee, the 
Committee’s Secretariat prepared certain comments on the draft 
articles on protection and inviolability of diplomats prepared by 
the Commission and placed it before the Committee at its 
fourteenth session held in New Delhi in January 1973.

■ • basedThe draft articles prepared by the Commission wei
on the fundamental premise that certain categories
characterised as ‘internationally protected persons were ^ 
to special protection, and towards that end the ^^tarded 
provided that acts enumerated in Article 2 thereof be r ^ t[ie 
as crimes by all States under their municipal laws, a

245

offender be prosecuted and punished by any State irrespective 
of the place of commission of the offence or the nationality of 
the accused person. The draft articles also imposed an obliga
tion on the State where the alleged offender might be found 
either to extradite him or to proceed against him under its own 
laws.

The main question which the Secretariat urged the 
Committee to consider in respect of the draft articles was : 
which State or States should be competent or obliged to deal 
with the offender in order to effectuate in the best possible 
manner, the intention behind the proposed Convention 
and also with a view to eliminate causes of friction between 
States whilst implementing the provisions of the Convention ? 
The Secretariat pointed out that one possible view was that the 
State where the offence had been committed should be the only 
State competent and that State ought to under an obligation to 
prosecute and punish the offender and the State where the offend
er might be found should be under a legal obligation to extra
dite the offender. Another view was that the offender should be 
prosecuted and punished by the State where he was found. The 
third view, which in fact had been adopted by the Commission, 
was that every State was entitled to punish the offender and the 
State where the offender was found would have the option either 
to extradite him or to deal with him itself under its own laws.

Another question which the Secretariat posed for consider
ation of the Committee was whether crimes committed out of 
political motive should be treated any differently for the purposes 
°f the proposed Convention. The Commission had proceeded 
°a the basis that it should not be so.

At the New Delhi session, this matter was taken up in 
fifth plenary meeting held on the 13th of January 1973 

though certain observations of a preliminary nature were
during the discussions in the Committee, it was not in a 

0nSlti°n to examine the draft articles and to give its views there- 
since some of the Delegates expressed the view that the 
Crnments should have sufficient time to consider carefully the
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draft articles prepared by the Commission in view of the 
complexity of the subject and the delicate nature of the matter 
covered by the draft articles. It was, however, decided that the 
comments prepared by the Secretariat should be circulated to 
the member governments so that they could be taken into 
account by the governments whilst considering the draft articles. 
The comments on the draft articles were also transmitted to the 
United Nations in response to the invitation extended by the 
General Assembly in its resolution 2926 (XXVII) of 29 November 
1972.

(ii) COMMENTS PREPARED BY THE SECRE
TARIAT OF THE COMMITTEE ON THE 
DRAFT ARTICLES PROVISIONALLY 
ADOPTED BY THE INTERNATIONAL 
LAW COMMISSION

Article 1

TEXT AS PREPARED BY THE 

International Law Commission)

For the purposes of the present articles :

1. “Internationally protected person” means :

(a) A Head of State or a Head of Government, 
whenever he is in a foreign State, as well as 
members of his family who accompany him;

(b) any official of either a State or an international 
organisation who is entitled pursuant to general 
international law or an international agreement, 
to special protection for or because of the perform
ance of functions on behalf of his State or 
international organisation, as well as members of 
his family who are likewise entitled to special 
protection.

“Alleged offender” means a person as to whom there 
are grounds to believe that he has committed one or 
more of the crimes set forth in Article 2.

“International organisation” means an inter-govern
mental organisation.

This 
sPecffic article fulfils a tw'o-fold purpose, namely, it gives 

meanings to certain expressions attributed for the pur-ru cvi icim umii/uivu rvi mv
jjjj es °f the draft articles and secondly, by so doing it deter 
arpT SC0Pe °f the applicability of the provisions of the draft 

es- This is in accordance with the practice followed in
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many of the conventions adopt 
United Nations.

The corresponding provision in the I.L.C. working papcr 
prepared by Mr. Kearney is Article 3. Similar provisions have 
been incorporated in the conventions dealing with allied 
matters.

Paragraph 1 of this article defines what is meant by the 
term “internationally protected persons” thus determining the 
exact coverage of the scope of the draft articles in accordance 
with the mandate ot the Commission, contained in paragraph 2 
Part III of the General Assembly Resolution 2780 (XXVI) dated 
the 3rd December 1971. This paragraph differentiates between 
the two categories of persons who, in the view of the Commiss
ion, are to be accorded special protection. Sub-paraaraph fa) 
specifically refers to the special protection to be accorded to 
Heads of States or Heads of Governments regardless of the 
nature of their visit, whether official, unofficial or private. 
While the Commission refrained from specifically mentioning 

presidential collegiate’ in this sub-paragraph, it interpreted 
the sub-para to include members of an organ which functioned 
in the capacity of Head of State or Government in collegiate 
fashion (See paragraph 2 of the Commentary to the draft articles 
prepared by the Commission). This position could perhaps be 
clarified by an Explanatory note to this article.

This principle of inviolability of Heads of States and diplo
matic agents stemming from the fact that they were considered 
sacrosanct has long been acknowledged by classical international 
law as essential to the conduct of relations among sovereign 
States (See Oppenheim. 8th Edition, Vol. I. p. 789). In thf 
case of States, inviolability is based on the principle of par '' 
parent non habet imperium while in the case ofdiplomatic agents 
on the principle ot functional necessity for fulfilling their duty 
Special protection in classical international law did n0t 
imply safety of their persons but included inflicting o( scV~| 
punishment for offenders (See Hudson, Cases on lnter,,a’l°m 
Law, p. 780, Hackworth’s Digest Vol. IV, page 398). 
modern context the position or Heads of Governments

>e taken to be at par with Heads of States for the purposes of 
immunity under international law in view of the fact that when 
the doctrine of immunity for the Heads of States was evolved, the 
Heads of States in fact also were the Heads of their Govern
ments. The Commission is, therefore, fully justified in includ
ing these categories of persons among these entitled to special 
protection. The visits of Heads of States and Governments are 
very frequent in modern times and it is necessary to ensure that 
full protection is afforded to them. We should, therefore, accept 
this provision in the I.L.C. Draft.

There is, however, one point which needs to be considered. 
The Minister for Foreign Affairs has always enjoyed a special 
position under international law as he is the person through 
whom International affairs of a State are conducted. (See Oppen
heim, Vol. I, p. 764). In traditional international law the Fore
ign Minister was accordingly entitled to special protection. It is, 
therefore, suggested that the Minister for Foreign Affairs should 
also be included in sub-paragraph (a). In the Working Paper 
prepared by Mr. Kearney all Ministers of Government were 
brought in at par with Heads °f States and Governments in 
paragraph 1 of Article 3 of his draft, The Commission does 
not appear to have accepted this position. While there may be 
little justification to bring in all Ministers within this category, 
the position of the Foreign Minister is different and has been so 
regarded in international law. We, therefore, recommend that 
“Minister for Foreign Affairs” be included in sub-paragraph (a) 
of this Article.

Sub-paragraph (b) defines other persons who are to be 
regarded as “internationally protected persons”. Persons falling 
under this category are officials of either a State or an interna- 
bonal organization entitled to special protection under interna- 
fional law or an international agreement, while on functional 
duty for the State or the international organization as the case 
may be. Members of the family of such officials are also includ- 
cd in this sub-paragraph for receiving special protection.

In formulating the text of sub-paragraph (b) the 
Commission decided in favour of the descriptive 
'hsthod of approach rather than an enumerative approach 
as being the best way of conveying the broadest scope possible



for the application of the draft articles. Mr. Kearney in his 
Working Paper had followed an enumerative approach in para
graph 3 of his draft. The Commission in adopting the descrip
tive method appears to have been influenced by article 2 of the
O.A.S. Convention and Article 1 of the Rome draft which were 
before the Commission. We recommend that the method of 
approach adopted by the Commission be regarded as correct.

The Commission in its commentary to this article explains 
that the accordance of special protection to categories of persons 
mentioned in sub-paragraph (b) is connected with the perform
ance of official functions. Thus a diplomatic agent on vacation 
in a State other than the host or the receiving State would not 
ordinarily be entitled to special protection. We recommend 
that this position be accepted as correct.

The Commission in its commentary has explained that the 
preposition “for” used in this sub-paragraph relates to the speci
al protection to be afforded by a receiving or host State and the 
preposition ‘‘because of” refers to that afforded by a State of 
transit. The Commission has also explained that the special 
protection envisaged here applies to all officials who are entitled 
to inviolability as well as those entitled to a more limited con
cept of protection. We feel that this position may be clarified 
by an explanatory note to this article.

The use of both expressions “general international law” 
and “international agreement” in sub-paragraph (b) was adopt
ed by the Commission to enable the broadest scope of applica
tion of the draft; for example, ifthe expression “general interna
tional law” was not mentioned, diplomatic agents of States 
not party to the Vienna Convention on Diplomatic Relations 
might be considered as excluded from the application ot sub
paragraph (b). The draft also takes account of the new pr0 
gressive trend in international law which includes the protection 
of members of special missions.

The Commission in its Commentary on this sub-paragraph 
explains that it intended to cover within the purview ofshb-p#^ 
graph ( b) diplomatic agents and members of the adminislta^ 
and technical staff of the mission within the meaning ,1
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Vienna Convention on Diplomatic Relations; consular officials 
and their staff within the meaning of the Vienna Convention on 
Consular Relations; officials of the United Nations within the 
meaning of Articles V and VII of the Convention on the Privi
leges and Immunities of the United Nations; experts on missions 
for the United Nations within the meaning of Article VI of the 
aforesaid Convention: and officials of specialised agencies within 
the meaning of Articles VI and VIII of the Convention on the 
Privileges and Immunities of Specialised Agencies. The Com- 
mentarv further states that Heads of special missions and mem
bers of their diplomatic, administrative and technical staff and 
Heads of Delegations, other delegates together with members of 
their diplomatic, administrative and technical staff are also to be 
included within the category mentioned in sub-paragraph (b). 
It also appears from the I.L.C's Commentary to paragraph 3 of 
this article that officials of regional and other inter-government
al organisations are also included in the category covered by 
sub-paragraph (b) of paragraph 1 of this article.

On a close examination of this sub-paragraph we find that 
whilst there would be no difficulty in according special protec
tion to diplomatic and consular officers together with their 
administrative and technical staff (as they would be covered 
either by the Vienna Conventions or general principles of inter
national law) and persons connected with the United Nations 
and Specialised Agencies either as delegates or as officials or 
specialists who are covered by the two United Nations Conven
tions mentioned above, some difficulty may be experienced about 
the position of persons who are included in delegations to ad hoc 
conferences or are sent to foreign countries either on goodwill 
visits or for transaction of governmental business such as nego
tiating agreements of various characters. The Convention on 
special Missions adopted in 1969 has yet to be ratified by many 
States, and it is possible to visualise some cases which may not 
he covered by this Convention.

Having regard to the modern tendency and practice of 
Rations to send official delegations for important governmental 

USlness which are often headed by Ministers of Cabinet rank, 
e consider that a specific provision should be made in the draft
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articles which would clearly and without any doubt whatsoever 
provide for special protection of such persons in this Convention. 
There can be no doubt that the protection of Cabinet Ministers 
and important officials who are sent on such delegations is of 
equal, if not greater, importance to the home States than the 
protection of their diplomatic agents. In fact, Mr. Kearney in 
his Working Paper had specifically provided for protection of 
this category of persons in Article 3(2) (g) of his draft even 
though in Article 3(2) (c) he had separately included the cate
gories of persons who would be entitled to personal inviolability 
under the Convention on Special Missions.

We recommend that a provision similar to Article 3 (2) (g) 
of Mr. Kearney’s Working Paper should be included as sub
paragraph (c) in paragraph 1 of Article 1 of the International 
Law Commission’s draft, at least by way of abundant caution, 
even though it may be possible to take the view that they are 
already included in sub-paragraph (b) of that article.

Paragraph 2 of this Article defines the expression “alleged 
offender”. The definition ought to be acceptable but we may 
point out that difficulties could arise in its practical application 
when a State may choose to proceed under this Convention. 
This paragraph provides that there must be grounds to believe 
that a person has committed a crime of the prescribed category - 
and it ought to be so. But the question is who has to be satis
fied about the existence of the grounds and in what manner -
should it be subjective satisfaction of the Authority :or should il 
be examined objectively ? Unless this matter is clarified in the 
draft, possible conflicts may arise in certain cases between two 
or more States and particularly the State of nationality when a 
State may choose to proceed against a person on its own satislac 
tion that grounds do exist for trying him as an alleged offen 
der.

Paragraph 3 defines what is an “international organization 
within the meaning of the draft articles. In its Comment0^ ; 
the Commission has clarified that “international organiza ( 
include not only those of a universal character but also regl^BS 
and other inter-governmental organisations. For the r je_ 
given in the Commentary, this provision should be accep

A question arose before the Commission whether the 
expression “international organisations” should include non
governmental organisations of a certain character such as the 
International Red Cross by reason of the fact that the officials 
of such non-governmental organisations had to perform functions 
which were in certain cases more important than those perform
ed by officials of governmental organisations. The Commission 
did not accept this proposal in view of the fact that it would be 
difficult to draw a line, if non-governmental organisations were 
also to be included. In the circumstances, we may accept the 
recommendations of the Commission although it might have 
been desirable to include officials of the International Red Cross 
within the category of persons entitled to special protection.

Article 2
(Text as adopted by the Commission)

“The international commission, regardless of motive of :
(a) a violent attack upon the person or liberty of an 

internationally protected person,
(b) a violent attack upon the official premises or the 

private accommodation of an internationally 
protected person likely to endanger his person or 
liberty,

(c) a threat to commit any such attack,
(d) an attempt to commit such attack, and
(e) participation as an accomplice in any such attack, 

shall be made by each State party a crime under 
its internal law, whether the commission of the 
crime occurs within or outside of its territory.

2. Each State party shall make these crimes 
punishable by severe penalties which take into 
account the aggravated nature of the offence.

3. Each State party shall take such measure as may 
be necessary to establish its jurisdiction over these 
crimes.”

This article deals with two distinct though related matters, 
c|y> (a) the determination ratione materiae of the scope of
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the draft articles by setting out the nature of the crime to which 
the Convention will apply, and (b) the obligation of the States 
narties to the Convention to prosecute and punish those

Articles 1. 2 and 4 of the Working Paper prepared by 
Mr Kearney covered the subject-matter of the present draft 
article. Similar, though not identical, provisions were also in
corporated in the Rome draft, the O.A.S. Convention and the 
draft Convention prepared by the Delegation of Uruguay.

Paragraph 1 of this article makes it the obligation of a 
State party to the Convention to regard the acts enumerated in 
this paragraph as crimes under its internal law irrespective of 
whether the commission of the act takes place within or outside 
its territory. A further obligation is imposed upon States to 
treat such acts as crimes regardless of the motives of the offend-

Two questions need consideration in regard to this para
graph, namely: (i) Should a State be obliged to treat the acts 
enumerated in this paragraph as crimes under its own internal 
law even though they are committed outside its territory with a 
view to punishing the offender, and (ii) whether the motive of 
the offender ought to be disregarded in treating the spécifiée

Under customary international law, a State is competent ^ 
regard a particular act or omission as a crime under its *n*er”*c 
law when it is committed in its own territory and to punis i ^ 
offender if the crime has been committed within its tern^ 
regardless of the nationality of the offender. A State 
competent to punish its own nationals for their acts or om ■ 
which would be regarded as crimes under its internal 
though the same are committed outside its territory. bern
as provisionally adopted by the Commission, however, ^ pé
piâtes that every State would regard the acts specne aS
graph 1 of this article, wherever they may c01™ may be 
crimes under its internal law so that the o en Qj- (he 
punished irrespective of the place of the coninus.^ though 
offence and irrespective of his nationality. This Pos
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somewhat inconsistent with the doctrine that ‘crime is local’, has 
been applied in the case of piracy jure gentium and in respect of 
war crimes.

It may be argued that if the proposed Convention is to 
have any effective force, it is necessary that all States must 
regard the acts specified in paragraph 1 of this article as crimes 
under its internal law irrespective of the place of the commission 
of the offence on the same footing as piracy or war crimes and 
as such punishable by every State irrespective of the place of the 
commission of the offence. It may be said that international 
co-operation is essential for suppression of acts of terrorism 
against internationally protected persons and the same can be 
achieved best in the manner contemplated in this draft article. 
On the other hand, it may be argued that international law 
places an obligation on every State to prosecute and punish the 
offender whenever acts of the nature mentioned in this article 
are committed in its territory and that the scope of the proposed 
Convention ought to be limited to emphasizing that obligation. 
Thus, it may be contended that the State where the acts enumer
ated in this paragraph have been committed should regard such 
acts as crimes and deal with the offender in the usual manner, 
namely, by apprehending and punishing him if he is found in its 
territory or by taking out extradition proceedings if the offend
er has taken refuge in the territory of some other State; and on 
this basis it would be quite unnecessary to provide that a State 
®ust regard the acts as crimes even if they are committed out
side its territory. In any view of the matter, there should be no 
objection to accepting the recommendations of the International 
Lmv Commission that the acts enumerated in this paragraph 
shall be made by each State a crime under its internal law 
because that will ensure that every State would regard acts of 
' his character as crimes if they are committed within its territory 
nd to that extent the provisions of this article would have 

served a very useful purpose. As already stated, the point which 
needs careful consideration is whether the expression used in this 
baragraph "whether the commission of the crime occurs within<>r
the°utside of its territory” should or should not be retained. In 

first view of the matter, this has to be retained whilst in the 
C°nd view, this should be omitted.



As regard the second point which requires consideration 
with regard to this paragraph, namely, whether the concept 
embodied in the expression “regardless of motive" should be 
acceptable, the Commission in its Commentary has explained 
that -‘regardless of motive” does not mean unintentional. The 
Commentary states that if an offence has been committed with
out any intention on the part of the offender, such as, traffic 
accidents or when the identity of the person is not known, the 
provisions of this article shall not apply. What is sought to be 
conveyed by the expression “regardless of motive” is that if the 
offender commits an act out of political or similar other motive, 
that would still be regarded as a crime. In other words, what the 
Commission has done is to exclude the possibility of the appli
cation of the doctrine which generally holds good in extradition 
law that political offenders are not to be extradited. This 
position has been more specifically and clearly set out in article 
2 of the Working Paper prepared by Mr. Kearney.

There are two views possible on this question. On the one 
hand, it may be argued that the entire object of the Convention 
would be defeated if offences committed out of political motive 
are excluded from its purview. It may be further argued that 
the person of the Head of State, the Head of Government and 
other persons entitled to immunity under international law or 
international conventions are so sacrosanct or that their need lor 
special protection on account of functional necessity is so impor
tant that crimes committed against their persons, for whatever 
motives may be, need to be punished and that the concept o 
“political offence” should be excluded from the scope o ^ 
provisions of these articles. It is well known that crimes^ 
sometimes committed against such persons by offenders 
wish thereby to ventilate their grievances against the home fras6 
of the person entitled to protection or at times even to en^ '^ ^
their own government by attempting to establish
government is incapable of securing the guarantees which they

or mternaüo»
ffences «

of ‘hc

al
ofare required to ensure under international law 

conventions. Consequently, it may be stated that il 0 ^ 
this character were to be excluded, then the immum 1 .^ged 
Heads of States, Heads of Governments and other 
persons would become so imperfect that it may
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between nations. It is also to be noted that under the various 
municipal systems the motives of the offender in committing a 
criminal act is hardly of any consequence and the perpetrator of 
the crime is to be punished according to the gravity of the crime 
and not on the basis of his motive.

On the other hand, it may be stated that the crimes 
enumerated in this article are not ordinary offences since 
according to the provisions of the Commission’s draft States are 
expected to punish the offender irrespective of the place of 
commission of the offence and the nationality of the offender. In 
such a case the principles applicable to extradition law ought to 
be applicable. It may, therefore, be unjust that the principle 
which has held the field for a considerable period of time that a 
person who commits a crime out of political motive ought not 
be extradited is a wholesome principle which ought be appli
cable, and there is no reason why it should be excluded in the 
case where the victim happens to be a person falling within the 
category mentioned in article 1 of this Convention. It may be 
pointed out that there are numerous instances where courts have 
refused to extradite persons who were alleged to have committed 
serious offences in another State once the Court was satisfied 
that the offence was committed out of political motive and if the 
person was to be sent back, he was certain to be condemned for 
his revolutionary activities. We cannot overlook the fact that 
even today certain parts of Asia and Africa are either under 
colonial domination or subjected to rule of alien people and it 
may be urged that it would be unjust to subscribe to any 
principle which would have the effect of curtailing the right of 
the people to free themselves or to work for a government of 
their own.

The International Law Commission in its Commentary 
t° this article has clearly explained the scope and meaning of 
the contents of sub-paragraphs (a) to (e) of paragraph 1 of this 
article. The domestic legislations of various States on the law of 
cnmes often contain different terms with different connotations 
^d the Commission appears to have made a distinct contribu- 
f10n in finding expressions which are reasonably well understood 
ln Various municipal legislations. It is difficult to suggest any
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improvement in the wording of these sub-paragraphs but the 
acceptability of some of the provisions would very much depend 
on what decision is taken on the two major questions discussed 
above. For example, it may be possible for some States to agree 
to treat all the acts enumerated in sub-paragraphs (a) to (e) as 
crimes when committed in their territory but they may not be 
prepared to treat (c) or (d) and possibly (e) as crimes if the 
obligation is to regard these acts as crimes even when committed 
outside their territories.

Sub-paragraphs (a) and (b) of paragraph 1 of this article 
are concerned with violent attacks either upon the person or 
liberty of an internationally protected person or upon the official 
premises or the private accommodation of such a person which is 
likely to endanger his person or liberty. Sub-paragraphs (c), (d) 
and (e) incorporate a series of ancillary offences, namely, a 
threat or an attempt to commit a violent attack or participation 
as an accomplice therein. The Montreal, the Hague and the 
O. A. S. Conventions as well as Uruguay’s Working Paper and 
the Rome draft had followed the method of enumerating specific 
offences which were to be regarded as crimes under those 
Conventions but the Commission has adopted a different 
approach for reasons stated in the commentary to this article. 
The Commission has explained that it had decided to use the 
general expression ‘'violent attack” in order to provide substan
tial coverage of serious offences and at the same time to avoid 
the difficulties which arise in connection with the listing of 
specific crimes in a Convention intended for adoption by a large 
number of States. The Commission has explained that it would 
be open to each individual State which becomes a party to the 
Convention to enumerate in its own legislation the various 
offences which would fall under its own legal system within the 
concept of violent attack upon the person or liberty or upon 
official premises or accommodation. We consider the appr°‘ic 
of the Commission to be preferable in the circumstances.

.

Sub-paragraph (a) refers to a violent attack ”non 
person or liberty of an internationally protected person 
murder, wounding or kidnapping. Sub-paragraph (b) 
violent attack upon the official premises or the
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upon
such ns 

refers to a
private

accommodation of an internationally protected person likely to 
endanger his person or liberty. The principle embodied in this 
sub-paragraph is new and is not to be found in the O. A. S. 
Convention, the Uruguay’s Working Paper or the Rome Draft. 
The Commission has explained that it was imperative to make 
specific reference to such actions in a separate paragraph in view 
of the frequency of acts like throwing of bombs at or forcible 
entry into the premises of diplomatic missions, and of discharg
ing of fire-arms at the residence of an Ambassador. The 
Commission has, however, stated that sub-paragraph (b) W'as not 
intended to include minor intrusion.

Sub-paragraphs (c), (d) and (e) refer respectively to a 
threat, an attempt to commit a violent attack under (a) and (b), 
and participation as an accomplice in any such acts. It may be 
stated that Article 1 of the Hague Convention incorporates the 
concept of threat whilst the Montreal Convention, Uruguay’s 
Working Paper and the Rome Draft include the other two con
cepts incorporated in these sub-paragraphs.

The word ‘ intentional” was expressly used by the 
Commission to stress the fact that the offender must be aware of 
the status of the internationally protected person enjoyed by the 
victim and also to avoid the application of the article in cases 
not falling within the scope of the paragraph such as injury in 
an accident resulting from negligence. Article (1) of the Mont
real Convention includes a similar provision.

Paragraph 2 of this article provides that the crimes set 
forth in paragraph 1 should be made in internal laws of each 
State party to the proposed Convention as ‘crimes punishable 
by severe penalties which take into account the aggravated 
nature of the offence”. The Hague and Montreal Conventions 
also provide that the offences covered by those two instruments 
should attract severe penalties. There can be no doubt that 
violent attacks against those persons who are the instrumental
ities of States for conducting relations among nations constitute a 
grave threat to world peace and security and that the perpetra
tors of such crimes deserve to be severely punished in cases 
where their acts are regarded by the international community as



crimes. The expression “severe penalties” used in paragraph 2 of 
this article, however, may be regarded as somewhat vague 
because what may be regarded as severe penalty in one country 
may not be regarded as severe in another country. If one were 
to proceed on the traditional basis that a State’s obligation was 
to punish crimes committed within its territories, then the 
provisions of paragraph 2 would be quite appropriate because a 
person committing a crime within the territory of a State would 
be dealt with in accordance with the standard applied by that 
State as to severe penalties. But if it is the intention that the 
crimes committed even outside the territory of a State should be 
punished by every State, then certain uniformity in the standard 
of punishment would be required to be prescribed. For example, 
in the case of piracy or war crimes, the standard of punishment 
to be meted out by each State is fairly uniform; and if it is the 
intention that the crimes of the nature enumerated in this article 
should be punished by all States on the same basis as piracy or 
war crimes, then a more specific provision would be necessary in

The scope of paragraph 3 of this article is not very clear 
although similar provisions are found in the Hague and Montreal 
Conventions and in the Rome Draft. Paragraph 1 of this article 
is comprehensive enough in as much as it provides that each 
State shall regard the categories of acts specified therein as 
crimes under its internal laws, and if that is so, it will certainly 
have jurisdiction over those crimes. The Commission considered 
the provisions of paragraph 3 to be necessary in order to remove 
any possible doubts but it appears to us that if paragraph 
retained, it may be rather confusing and the interpretation 
paragraph 1 itself may be in some doubt. We would, therefore 
suggest the deletion of paragraph 3 from this article in view of

States party shall co-operate in the prevention ot t*1' 
crimes set forth in Article 2 by : . ;n their(a) taking measures to prevent the preparation u ^ 

respective territories for the commission °t
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For example, the home State of an internationally protected 
person who is the victim of a violent attack may blame the State 
m whose territory the crime was committed whilst the latter may 
pass on the blame to a third State alleging that the crime was 
really organised in the territory of that third State. From a 
practical point of view' it w'ould be more effective to provide 
that each State shall take measures to prevent the commission of 
the crimes in its own territory.

Paragraph (b) of this article is directed to ensuring interna
tional co-operation for prevention of such crimes when they 
are planned and organised on a basis w'hereunder criminal acts 
are committed systematically by members of a group in more 
than one country. In such cases, preventive action can be taken 
only by co-ordination and exchange of information among the 
States concerned and for this reason we consider the provisions 
of paragraph (b) to be appropriate.

Article 4

(Text as adopted by the Commission)

The State party in which one or more of the crimes set 
forth in Article 2 have been committed shall, if it has 
reason to believe that an alleged offender has fled from 
its territory, communicate to all other States party all 
the pertinent facts regarding the crime committed and 
all available information regarding identity of the alleged 
offender.”

This article deals with the case where the crime has been 
committed and the alleged offender has fled from the territory 
of the State where the crime had been committed. Under the 
provisions ot this article, the State w'here the crime has been 
committed is under an obligation to communicate to all othei 
States party to the Convention the relevant facts and informa 
tion regarding the commission of the offence and the identity ^ 
the alleged offender. The principle embodied in this article does 
not have an equivalent either in the Montreal, the Hague or the
O. A. S. Convention nor is there a corresponding provision

Mr. Kearney’s Working Paper. The reason behind the provisions 
of this article appears to flow from the provisions of Article 2 
which imposes an obligation on each State to punish a crime 
against an internationally protected person irrespective of the 
place of the commission of the offence or the nationality of the 
offender. If such an obligation were to be cast on the States it 
could effectively be carried out only if information was available 
regarding the commission of the offence and the identity of the 
offender from the State w'here the crime w'as committed.

We have already discussed under Article 2 the arguments 
for and against having a provision which imposes an obligation 
on States to punish crimes committed outside its own territory. 
The provisions of this article, however, would be appropriate 
even if a view is taken that only the State where the crime is 
committed should be competent to punish the offender because 
that State would need to know where the offender is before 
sending a request for extradition.

We would, therefore, recommend that the provisions of 
this article should be acceptable.

Article 5

(Text as adopted by the Commission)

1. The State party in whose territory the alleged offender 
is present shall take the appropriate measures under 
its internal law so as to ensure his presence for prose
cution or extradition. Such measures shall be immedi
ately notified to the State where the crime was 
committed, the State or States of which the alleged 
offender is a national, the State or States of which the 
internationally protected person concerned is a 
national and all interested States.

Any person regarding whom the measures referred to 
in paragraph 1 of this article are being taken shall be 
entitled to communicate immediately with the nearest 
appropriate representative of the State of which he is



a national 
that State.
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and to be visited by a representative of

This article lays down what action is to be taken when the 
alleged offender is found on the territory of a State party to the 
Convention following the commission of any of the crimes set 
forth in Article 2. The Commission in its commentary has clari
fied that action in accordance with the provisions of this article 
would be taken only when there are grounds to believe that the 
alleged offender has committed one or more of the crimes. This 
article reproduces substantially the provisions of Article 6 ofthe 
Hague and Montreal Conventions. The principles embodied in 
this article are also to be found in several articles of 
Mr. Kearney’s Working Paper.

Paragraph 1 of this article postulates that the alleged 
offender may either be tried and punished in the State where he 
is found or he can be extradited to the State where the offence 
has been committed or even a third State, though the obligation 
imposed by this article is merely to ensure that the alleged 
offender does not escape from the territory of the State where 
he is found. We have already discussed under Article 2 the 
merits of the proposition that crimes covered by this Convention 
shall be punishable by all Slates on the basis of which the 
Commission’s draft articles have been adopted. We have also 
suggested an alternative basis that the crime shall be punished 
only by the State in whose territory it has been committed. 
Even if the latter view were to prevail, the provisions of (his 
paragraph would be appropriate because pending finalization of 
extradition proceedings it is necessary to secure the presence ol 
the alleged offender in the territory of the State where he is 
found. The principles embodied in this paragraph should, there
fore, be acceptable.

An important question which would need to be examined 
both in regard to this paragraph and Article 6 of the draft arti
cles is : what should be the criteria for determining the cases 
where the alleged offender should be tried in the State where he 
is found and the cases where he should be extradited ? If die
view is accepted that it is only the State in whose territory
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crime had been committed should be the State competent to 
punish the offender, no complication would arise because in 
that event, the obligation of the State where the offender is 
found is merely to extradite him and he can be held in that 
State until the extradition proceedings had been finalized. But i 
the basis of the Commission’s draft is accepted, that is every 
State is competent to punish the offender irrespective of where 
the crime is committed or the nationality of the offender, it 
would be necessary to formulate certain principles whereby any 
possible disputes may be resolved where more than one Slate 
and particularly the State where the offender is found and the 
State where the crime has been committed wish to try and 
punish the offender. Since the acts specified in Article _ are o 
be regarded as crimes under internal laws of each State and 
standard of punishment to be awarded under different laws are 
bound to vary, it may be of some consequence to the offender 
where he is to be tried. Can be that he should be
punished in the State where he is found or can he claim tha 
should be extradited ? Principles would, therefore, need to be 
formulated for determining the matter when the accused person 
makes a formal request that he should be tried in th^rticul" 
country or if he requests that he should be extradited to he 
State where the alleged offence has been commuted or to the 

State of his nationality.

There is one other matter which needs to be examined in 
connection with paragraph 1 of this article, that is the require
ment of notification to all interested States in addition to he 
State where the crime has been committed, the State of he 
nationality of the alleged offender and the State of the nationally 
ofthe internationally protected person. How is a State to find 
out which are the other interested States and what is the catena 
for judging this matter? We feel that the words and all 
interested States” should be omitted from this paragraph.

Paragraph 2 of this article, which is designed to safeguard 
the rights ofthe alleged offender, is very similar to those found 
in a large number of bilateral or multilateral consular agree
ments. Although this paragraph contains a healthy pr 'i 
for safeguarding the interests ofthe accused person, what needs



to be considered is how to afford such safeguards to a person 
who is either stateless or whose country is under colonial domi
nation or under the rule of an alien people. The person may be 
a refugee from his homeland and does not wish to avail of the 
services of his home State for protecting his interests; there may 
be cases where the home State does not wish to give him 
protection Some provision ought to be made for notification in 
he case of such a person either to a competent organ of the 

United Nations or such other authority as may be agreed upon 
by States parties to the Convention.

Article 6

(Text as adopted by the Commission)

The State party in whose territory the alleged offen
der is present shall, if it does not extradite him, submit, 
without exception whatsoever and without undue delay, 
the case to its competent authorities for the purpose of pro
secution, through proceedings in accordance with the laws 
of that State.

This article proceeds on the basis that every State has the 
right and the obligation to prosecute an offender for crimes 
enumerated in Article 2 irrespective of the place of the commi
ssion of the offence. The basic question as to whether this 
s ould be so or whether the State in whose territory the crime 
has been committed should alone be competent to prosecute 
the offender has already been discussed above, and the applica
bility or otherwise of this article would depend upon the attitude 
of States on that basic question. If the view is held that the 
State where the crime is committed should alone be competent 
to prosecute the offender, then the obligation of other States 
would merely be to extradite him and no obligation or compe
tence would devolve to prosecute the offender by such States.

From the manner in which this article has been worded 
it seems that the primary obligation of the State where the alleg
ed offender is found is to extradite him though the article is not 
at all clear as to which State the offender is to be extradited. An
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option is, however, given to that State to proceed against the 
alleged offender in accordance with the laws of that State. The 
right of option under this article is wholly that of the State 
where the offender is found and the only obligation on that 
State is that if it decides not to extradite the alleged offender, then 
it must proceed forthwith against the alleged offender, by sending 
the case to its competent authorities for the purpose of prosecu 
tion. Once the option has been exercised by the State and the 
case is sent to its competent authorities, there is clearly no further 
obligation to extradite the offender even if the competent autho 
rities of that State find that there is no case for prosecution or 
when he is acquitted by a court of law.

The Commission in its Commentary has explained that no 
obligation is created under this article for a State to punish or 
to prefer a charge against the offender. Its obligation is dis 
charged once it submits the case to its competent authorities for 
the purpose of prosecution, and it will be up to those authori 
ties to decide whether to prosecute the alleged offender or not 
The Commission clarifies that if the action is taken in good faith 
the decision which those authorities may take regarding initiation 
of criminal proceedings or the eventual acquittal of the alleged 
offender is immaterial.

The principles embodied in this article are also to be found 
in Article 5 of the O.A.S. Convention. Article 7 of the Hague 
and Montreal Conventions, Article 4 of the Rome Draft and 
Article 5 of the Uruguay’s Working Paper. Similar provisions 
have also been made in Articles 10. 11 and 12 of Mr. Kearney’s 
Working Paper.

If one were to proceed on the basis that every State is 
competent to prosecute the offender, w'hich alone can be the 
basis of acceptance of this article, it appears to be somewhat 
doubtful whether the provisions of this article would serve the 
object of the Convention that the perpetrators of the crimes 
enumerated in Article 2 are to be severely punished. In any 
event, this article in its present form is likely to lead to consi
derable friction between States. As already stated no criteria 
has been laid down for the exercise of option by the State, that
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is, whether to extradite the alleged offender or to proceed against 
him locally. Furthermore, the accused person does not seem to 
have any choice in the matter. Disputes may arise in cases where 
the State where the offence has been committed wishès to extra
dite the alleged offender and the authorities of the State where 
the alleged offender is found decide to proceed against him in 
their own courts and the offender is acquitted for want of evi
dence even though the State has acted in good faith in exercising 
its option. One could perhaps justify the provisions of this 
article on the ground that under extradition law, political offen
ders are not normally extradited and in such a case the State 
where the offender is found would be obliged to prosecute him, 
but then the draft articles themselves appear to proceed on the 
basis that the concept of political offence is not to be recognised.

If this article is to be retained we would suggest for con
sideration of the governments certain modifications by which an 
objective test should be introduced for the exercise of the option 
by the State concerned. The test to be laid down could very 
well be that the alleged offender should as a general rule be ex
tradited if the State where the offence has been committed 
requests for his extradition, but if any other State wishes to 
extradite him, then the option could be exercised at the discre
tion of the State w'here the offender is found. The option could 
also be exercised with the agreement of the State where the 
offence has been committed or in the cases where it is clear that 
evidence would be more easily available in the State where the 
alleged offender is found than in the State where the offence has 
been committed. An exception to the general rule could also 
be made where the State is satisfied that if the offender were to 
be extradited, he would be subjected to inhuman or degrading 
punishment in the State which has requested for his extradition.

Article 7

(Text as adopted by the Commission)

1. To the extent that the crimes set forth in Article 2 are 
not listed as extraditable offences in any extradition 
treaty existing between States party they shall e

deemed to have been included as such therein 
party undertake to include those cr,mes as «traduite 
offences in every future extradition treaty to be con 
eluded between them.
if a State party which makes extradition ■conditioml 
on the existence of a treaty receives a request 
extradition from another State party with which it has 
no extradition treaty, it may, if it decides to extradite 
consider the present articles as the legal bas» £r 
extradition in respect of the crimes. Extrad^oii shall 
be subject to the procedural provisions of the law ot 

the requested State.

States party which do not make extradition condition
a ^existence of a treaty shall recognise the

extraditable offences between themselves crimes as extraanauic ^ f t-
subject to the procedural provisions of the law of 

requested State.

extradition request from the State in which the
iun ----- . . xLarcrimes were committed shall have priority over other

requests if received by the State party in whose 
territory the alleged offender has been found withi
six months after the communication required under
paragraph 1 of Article 5 has been made.

This article is connected with Article 7 and applies when
a State decides^to extradite the alleged offende, ^

of this article with ” ,h“ offence has been
even if the view is held that a Stat wfth the offender
—r^r^n^iil have to be undated in order

that the alleged offende, must be puMhrib the'State v 
he is found and that he need not be extradited at al.

Under the current international practice, some States 
extradé orders on,y when a extradition treaty exists between

tion. This



n . . . _ J tmcr into sucn a treaty TheCommission ,n its Commentary has pointed out that most ofthe 
crimes described in Article 2 are serious common crimes under 
internal law of practically all States and as such would normally 
be listed in existing extradition treaties under such catégorial
iTke Th s aPPmgVb0mbin8’ bFeaklng aDd ent'nng and the 
hie ê Tb l P agraph ,s’ therefore, intended to cover any possi-
b en solieT-ath PartiCU'ar 0ffenCe °r °ffences not have 
been so listed m the existing extradition treaties.

to Jen- 2 °f,thiS art‘Cle C0Vers the case of States partv
existence T' 0" Z °h makC extradit>on conditional on the existence of an extradition treaty and where no such treaty exists
thin* \Wben extraditi°n is requested. The words in
vk on!raf8TP W deCideSt° CXtradite" follow from the pro
in th r ic e which gives the State concerned an option 

the matter Whether or not these words should be retained 
ould depend upon the view that may be taken on Article 6. 
he Provision made in this paragraph that “extradition shall be 

ubject to the procedural provisions ofthe law of the requested
.tat®. ‘S m a accord£mce with normal extradition practice and 
hould be accepted. This provision, however, appears to be con- 

hned to procedural aspects only and takes no note of substantial
matters which some countries follow in principle, that is. non
extradition of political offenders. Whether a provision should

those States which do not make extradition conditional on the

for extradition have been made and it provides that among such 
requests priority is to be given to the request of a State in which 
the crimes are committed. This provision has been found to be 
necessary in view of the general principle adopted in the draft 
articles that every State has a right to prosecute and punish -the 
offender irrespective of where the crime has been committed. 
Whether or not this provision should be retained would depend 
upon the major question as to whether the offender is to be dealt 
with only by the State where the offence has been committed or 
by all States irrespective of the place of the commission of the 
offence or the nationality of the offender.

Any person regarding whom proceedings are being 
carried out in connexion with any of the crimes set forth 
in Article 2 shall be guaranteed fair treatment at all stages 
of the proceedings.

This article incorporates the principles of natural justice 
which are known to all civilised canons of jurisprudence and 
includes certain guarantees available to a detained or accused 
person under various legal systems. The Commission in its 
Commentary to this article has stated that the provisions of 
Article 8 are intended to safeguard the rights of the alleged 
offender from the moment he is found until the time when a 
final decision is taken on his case. We are of the view that this 
clarification, which is stated in the Commentary, should find a 
place in the article itself since the proposed Convention, when



it is adopted, would contain only the provisions which are set out 
in the text of the article and it is rather important to clearly 
state in the text of the article itself that the guarantees should be

The Commission has also explained in its Commentary 
that it had preferred to use the expression “fair treatment” 
because it was more comprehensive than the expressions which 
are normally found in the Constitution of States and their muni
cipal laws such as “due process”, “fair hearing” or “fair trial”. 
The views expressed by the Commission on this matter appear 
to be correct because the expressions “fair hearing” or “fair 
trial” are often linked with the actual trial of the accused person 
and may not cover the period of his detention during investiga
tion and pending trial. The expression “due process” is found 
in the Constitution of the United States of America and certain 
other municipal systems. The American courts have given a 
very broad meaning to the expression “due process” which 
would cover within its scope all the guarantees which should 
normally be available to a person accused of an offence or who 
is detained at all stages. The expression may, however, not be 
quite clearly understood in all countries without the assistance of 
judicial interpretation as available in the United States. It may 
consequently lead to some doubt if the expression “due process” 
were to be used in this article. We would, therefore, support 
the text of Article 8 as provisionally adopted by the Commission, 
subject to the addition of a clause which would clarify that the 
treatment guaranteed under this article is to be made available 
at all stages from the time of apprehension of the alleged oflen-

The statutory limitation as to the time within which 
prosecution may be instituted for the crimes set forth in 
Article 2 shall be, in each State party, that fixed tor the

In order to appreciate the scope of this article it is neccs 
sary to clarify that under certain systems of penal law an

offender cannot be prosecuted or punished if a period of time as 
prescribed by law- has elapsed between the commission of the 
crime and the prosecution of the offender, that is to say, an 
offender becomes immune from prosecution at the expiry of 
the specified time-limit prescribed by the relevant law'. The 
period prescribed varies according to the gravity of the offence 
and the usual practice adopted by States is to provide for a 
longer period of limitation for graver offences. The con
cept of a time-limit for prosecution of an offender is, how
ever, not recognised in the Common Law system which is appli
cable in Britain, United States, some of the former British 
territories in Asia and Africa and other countries in the Common
wealth. Under the Common Law system an offender may 
be prosecuted and punished whenever he is found irrespective of 
any time lag between the commission of the offence and the 
prosecution of the offender. In the countries which recognise in 
principle a period beyond which prosecution is not permissible, 
the time-limit is not uniform and varies from country to country.

We find the provisions of this article in its present form to 
be unacceptable in a situation where the alleged offender can be 
prosecuted and punished by all States irrespective of the place 
ofthe commission of the offence which concept forms the basis 
ofthe Commission’s draft articles. In view of the fact that in 
some States there would be no period of limitation during which 
the offender may be prosecuted and also in view of the fact that 
the period of limitation for prosecution of the offender would 
vary from State to State, a siutation may arise where the offen
der becomes immune from prosecution in the State whilst he 
remains liable to be prosecuted and punished in another. Con
flicts between States may arise from such a situation where a 
State may demand extradition of the alleged offender but under 
the laws of the State where the alleged offender has been found, 
he is immune from prosecution. If the basis on which the Com
mission’s draft articles have been adopted is to be accepted, 
namely, that all the States are competent to punish the offender, 
it would be necessary to prescribe in this article itself definite 
periods of limitation which would be universally applicable in all 
States, rather than leave the matter to be governed by the mum- 

of each State.
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If, on the other hand, the view prevails that the offender 
is to be prosecuted and punished only by he State where the 
offence has been committed or by the State where he is found, 
the provisions of this article may be regarded as acceptable.

The Commission in its Commentary has explained that the 
period of limitation prescribed in this article is the time within 
which prosecution is to be instituted and that it does not refer to 
any limitation as regards punishment. This is clear enough from 
the wording of the article itself.

Article 10

(Text as adopted by the Commission)

1. States party shall afford one another the greatest 
measure of assistance in connexion with proceedings 
brought in respect of the crimes set forth in Article 2, 
including the supply of all evidence at their disposal 
necessary for the prosecution.

2. The provisions of paragraph 1 of this article shall not 
affect obligations concerning mutual judicial assistance 
embodied in any other treaty.

This article envisages co-operation between States party to 
the Convention in connection with criminal proceedings 
brought in respect of the crimes set forth in Article 2 
by imposing an obligation to afford one another the greatest 
measure of judicial assistance. This article is of considerable 
importance and in keeping with the general objectives behind 
the provisions of the draft articles. It is clear that if the alleged 
offender is to be tried in a State in which the crime was commi
tted, it is necessary to make testimony available to the court 
hearing the case. Apart from this it is possible that some of the 
evidence required may be available in third States.

Even if it is decided that the crime is to be punished only 
by the State where it is committed, the provisions of this article 
would still be appropriate as evidence may be in possession of 
the State where the offender is found or even in third States.

We accordingly recommend that the provisions of this article 
in its present form be accepted.

Article 11

(Text as adopted by the Commission)

The final outcome of the legal proceedings regarding 
the alleged offender shall be communicated by the State 
party where the proceedings are conducted to the Secretary- 
General of the United Nations who shall transmit the 
information to the other States party.

The provisions of this article become necessary mainly m 
the context that all States are entitled to prosecute and punish 
the alleged offender for the crimes enumerated in Article 2 ot 
the draft articles. Once a person has been prosecuted an 
punished by a State, he should not be placed in jeopar y 
second time in respect of the commission of that very offenco 
In order to ensure that no State proceeds against that person a 
second time either by demanding his extradition or by dealing 
with him when he is found in its territory, the provision for the 
notification to all States is necessary. Apart from theptovisi 
of Article 11 we feel that a specific provision should be made in 
°hc Convention that no person shall be pnnished twee for the 
same offence. This is a principle which is recognised in he
Constitutions and municipal law of many S^ates an , Jjf d
suggest that a specific article be incorporated in the draft articles 
providing for protection of a person against double jeopar y. 
Such an article may be incorporated as Article 1 1- • ® P™
tection against double jeopardy is so important and almost 
universally acceptable that a specific and separate article need 
to be incorporated in the draft articles to deal with the matter.

Article 12

(Text prepared by the Commission)

Alternative A

1 Any dispute between the parties arising out of the 
application or interpretation of the present articles



that is not settled through negotiation may be brought by 
any State party to the dispute before a conciliation commi
ssion to be constituted in accordance with the provisions of 
this article by the giving of written notice to the other 
State or States party to the dispute and to the Secretary- 
General of the United Nations.

2. A conciliation commission will be composed of three 
members. One member shall be appointed by each party 
to the dispute. If there is more than one party on either 
side ofthe dispute they shall jointly appoint a member of 
the conciliation commission. These two appointments shall 
be made within two months of the written notice referred 
to in paragraph 1. The third member, the Chairman, 
shall be chosen by the other two members.

3. If either side has failed to appoint its member within 
the time-limit referred to in paragraph 2, the Secretary- 
General shall appoint such member within a further period 
of two months. If no agreement is reached on the choice 
of the Chairman within five months of the written notice 
referred to in paragraph 1, the Secretary-General shall 
within the further period of one month appoint as the Chair
man a qualified jurist who is not a national of any State 
party to the dispute.
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4. Any vacancy shall be filled in the same manner as the 
original appointment was made.

5. The commission shall establish its own rules of proced
ure and shall reach its decisions and recommendations by 
a majority vote. It shall be competent to ask any organ that 
is authorized by or in accordance with the Charter of the 
United Nations to request an advisory opinion from the 
International Court of Justice to make such a request 
regarding the interpretation or application of the present 
articles.

6. If the commission is unable to obtain an agreement 
among the parties on a settlement of the dispute within six
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months of its initial meeting, it shall prepare as soon as 
possible a report of its proceedings and transmit it to the 
parties and to the depositary. The report shall include 
the commission’s conclusions upon the facts and questions 
of Jaw and the recommendations it has submitted to the 
parties in order to facilitate a settlement of the dispute. The 
six month time-limit may be extended by decision of the 
commission.

7. This article is without prejudice to provisions concern
ing the settlement of disputes contained in international 
agreements in force between States.

Alternative B

1. Any dispute between two or more parties concerning the 
interpretation or application of the present articles which 
cannot be settled through negotiation, shall, at the request 
of one of them, be submitted to arbitration. If within six 
months from the date of the request for arbitration the 
parties are unable to agree on the organization of the arbi
tration, any one of those parties may refer the dispute to 
the International Court of Justice by request in conformity 
with the Statute of the Court.

2. Each party may at the time of signature or ratification 
of these articles or accession thereto, declare that it does 
not consider itself bound by the preceding paragraph. The 
other parties shall not be bound by the preceding para
graph with respect to any parties having made such reserv
ation.

3. Any party having made a reservation in accordance 
with the preceding paragraph may at any time withdraw 
this reservation by notification to the Depositary Govern
ments.

This article contains provisions regarding settlement of 
disputes which may arise out of the application or interpretation 
of the provisions of the draft Convention. The Commission has
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made two alternative formulations whieh provide respectively 
for the reference of the dispute to conciliation (Alternative A) or 
to an optional form of arbitration (Alternative B).

It is now the general practice to include a provision for 
settlement of disputes in multilateral conventions and consequent
ly such a provision ought to be included in any Convention 
which may be adopted for the purpose of protection and inviol
ability of diplomatic agents. The Commission has limited itself to 
suggesting a conciliation and an arbitration procedure as embodi
ed in Alternatives A and B since in the light of current 
experience, they represent the largest measure of agreement that 
would appear to exist among governments on the question of 
settlement of disputes.

Alternative A is on similar lines as Article 66 of the Vienna 
Convention on the Law of Treaties and the Annex thereto which 
found support from a substantial number of Asian-African Dele 
gâtions. Alternative B practically reproduces the text of Article 
14 of the Montreal Convention. The texts of both the alterna 
tives, whichever is approved in principle, would need certain 
changes but we have refrained from making any suggestions at 
present in view of the fact that the governments should first 
decide on the principle underlying the two alternatives and the 
formulation of the texts would very much depend on the decision 
on this basic question.


