
UNITED NATIONS DECADE OF INTERNATIONAL LAW

(i) Introduction
At the dawn of the next millennium and the end of the decade it may 

appropriately be recalled that the General Assembly had by its resolution 44/23 declared 
the Decade of Nineties as the United Nations Decade of International Law. The main 
objectives of the Decade of International Law were:
(a) to promote acceptance and respect for the principles of international law;
(b) to promote methods and means for the peaceful settlement of disputes between 

States, including resort to and full respect for the International Court of Justice;
(c) to encourage the teaching, study, dissemination and wider appreciation of 

international law; and
(d) to encourage the progressive development and codification of international law.

At the 29th Session of the AALCC held at Beijing in 1990, the item was placed on 
its agenda. It has thereafter been considered at successive sessions of the General 
Assembly and the AALCC. At the 37th Session of the AALCC (New Delhi, 1998) a note 
was taken of the proposal advanced by the Governments of Netherlands and the 
Russian Federation at the 51st Session of the General Assembly which called for the 
convening of a Third International Peace Conference with a view to consider 
international law and order in the post-cold war era at the threshold of the twenty-first 
century. It may be added that the Sixth Committee had recommended that the Assembly 
include in its provisional agenda an item entitled "1999 Action Dedicated to the 
Centennial of the First Peace Conference and to the Closing of the United Nations 
Decade of International Law". This was supported by a large number of AALCC 
delegates. At this session a view was expressed that the adoption of a Declaration and 
a Plan of Action would help in furthering the objectives of the Decade in the new 
millennium. Accordingly, the Secretariat of the AALCC was directed to monitor the 
developments in this regard.

The Programme of action for the celebration of the Centennial of the First 
International Peace Conference envisaged three main themes, which were: (i) 
disarmament; (ii) humanitarian laws and the laws and customs of war; and (iii) the 
peaceful settlement of disputes. The Third Peace Centennial Conference would look into 
the legislative and normative aspects of these three themes.

Within the framework of the United Nations Decade of International Law, it may 
be recalled, the Governments of the Netherlands and the Russian Federation were 
called upon by the General Assembly to organize and coordinate the Centennial of the 
First Peace Conference. Accordingly, the co-organizers transmitted three preliminary 
reports on peaceful settlement of disputes, international humanitarian law and the laws 
of war and the development of international law relating to disarmament and arms 
control to the AALCC. It is also important to recall that the co-organizers in their 
progress report submitted to the 53rd Session of the General Assembly had proposed 
convening of six meetings to discuss the preliminary reports on the Centennial themes 
and the AALCC was identified as one of the regional intergovernmental organizations 
which was to convene a meeting. The reports received from these six meetings were to



be discussed at two expert meetings scheduled to be held in the Hague in May 1999 
and at St. Petersburg in June 1999.

As a follow up, the Legal Advisers Meeting of AALCC Member States, held in 
New York in October 1998 directed the Secretariat to convene an Expert meeting to 
consider the Preliminary Reports on the Themes of the First International Peace 
Conference.

Pursuant to that mandate, the Secretariat of the AALCC in collaboration with the 
Ministry of External Affairs, Government of India, convened a two-day meeting in 
February 1999 to consider the three Preliminary Reports on the themes of the First 
International Peace Conference. Presentations were made by a group of experts drawn 
from both members of the AALCC and non-member States. The working document for 
the first session was a Report on "The Peaceful Settlement of Disputes: Prospects for 
the Twenty-first Century", jointly prepared by Professor Francisco O.Vicuna and 
Professor Christopher Pinto. At the second substantive session, the basic working paper 
was the Preliminary Report on "International Humanitarian Law and Laws of War" 
prepared by Professor Greenwood. The working document for the third substantive 
session was the preliminary report on "Development of International Law Relating to 
Disarmament and Arms Control since the First Hague Peace Conference", prepared by 
Mr. Hans Blix. The fourth session saw presentation of reports by the Rapporteurs on the 
proceedings of the three substantive sessions. The debate in the course of the meeting 
was informal and no formal conclusions or resolutions were adopted. A Report of 
AALCC Meeting was thereafter submitted to 38th Session of the AAlCc held in Accra in 
1999. The Session had directed the Secretariat "to participate in the Centenary Meeting 
at The Hague in May 1999" and at St. Petersburg in June 1999. It had also directed the 
Secretariat to monitor the proceedings of this item at the 54th Session of the General 
Assembly.

Accordingly, Mr. Tang Chegyuan the then Secretary General of the AALCC 
attended The Hague Expert Meeting and the Secretariat was represented by Mr. 
Mohammad Reza Dabiri, Deputy Secretary-General, at the St. Petersburg Expert 
Meeting.

The Secretariat of the AALCC has brought out a printed Report on the two day 
meeting, entitled "Report of the Seminar on the three Preliminary Reports on the 
Themes of the First International Peace Conference (New Delhi, 11th and 12th February 
1999). This volume contains the texts of Presentations, Statements, Comments made 
and the Reports of the Special Repporteurs.

The Report presented by the Governments of Netherlands and the Russian 
Federation on the Conclusions of the Expert discussions on the three Centennial themes 
at the Hague, the Netherlands (18-19 May 1999) and St. Petersburg, Russian 
Federation (22-25 June 1999) is divided into two parts: Part I deals with discussion on 
the Centennial themes and Part II deals with the conclusions on the Centennial themes. 
It must be borne in mind that the conclusions of the expert discussions do not "purport to 
formulate any particular formal position taken nor commit any delegation to a particular 
point of view". The Report, furthermore, is prepared on a "as-is" basis and does not 
prejudice the position of any delegation to the Expert Meeting.
Thirty-ninth Session: Discussions



The Deputy Secretary General Mr. Mohammad Reza Dabiri, introduced the 
Secretariat document on this topic and recalled that the item has been on the agenda of 
the Committee since the 29th Session held in Beijing in 1990. The item had been 
considered at successive sessions of the Committee.

While welcoming Mr. T. Buchli, The Executive Secretary of the organizing 
Committee for the centennial of the First International Peace Conference, the Deputy 
Secretary General stated that the AALCC was identified as one of the regional 
organizations, to convene a meting to consider the three preliminary reports on the 
centennial themes relating to disarmament, international law, humanitarian and peaceful 
settlement of disputes. Accordingly, a two day meeting to consider the preliminary 
reports on the three items was held in February 1999, by the AALCC in collaboration 
with the Ministry of External Affairs. This meeting, he said was an informal one where a 
number of presentations were made but no formal resolution was adopted. He also 
brought to the notice of the plenary, that the Secretariat was represented at the Hague 
and St. Petersburg Meetings and called for discussing the reports of the meetings held 
on the centennial themes.

The report that was drawn by these two meetings was divided into two parts, one 
dealing with the discussion on the centennial themes and the other with the conclusion 
of the centennial themes. The report was produced on a as-is-basis without prejudice to 
the views of any delegation. The Secretariat document had in detail dealt with the two 
pats. Concluding his statement he recalled the call of the General Assembly to continue 
considering the developments in the progress made in the implementation of the 
purposes of the Decade. The AALCC Member States could express their views and 
provide policy guidance on the follow up action.

The observer from the Netherlands thanked the AALCC for its contributions to 
the discussions within the framework of the centennial of the first International Peace 
Conference especially the holding of a two days expert group meeting in February 1999. 
The Centennial celebrations in his view called for a revaluation after one hundred years 
of the achievement in the field of international law, namely the questions of disarmament 
and arms control, humanitarian law and the laws of war and peaceful settlement of 
disputes. In his opinion, the outcome of the centennial celebrations should be made 
operational at the political level. He said that efforts were underway to publish the 
conclusions of the Centennial themes in the form of a book containing all the preliminary 
reports and the speeches delivered at The Hague. He also expressed the hope that the 
Centennial Celebrations format be adopted again to have open minded, multi forum and 
initial expert oriented discussions to solve problems of the world.

The Delegate of India commended the efforts of the governments of Netherlands 
and Russian Federation for organizing the centennial Conference to commemorate the 
first International Peace Conference held in 1899 and cautioned that the end of the 
Decade did not mean the end of the lofty ideals and objectives.

While commending the efforts of the organisers, he felt that the United Nations 
Charter had stood the test of time and its basic structure should be adhered to. The 
Charter though a treaty of limited embodiment, provided sufficient framework to tackle 
disputes.

The Charter in his opinion should not be played down when it does not suit the 
needs of a particular State or particular dispute. On the contrary, States, must shed their



psychological barriers and recommit to the basic principles of the Charter. Concluding 
his statement, he once again expressed his government's appreciation to the Russian 
Federation, the Netherlands and the AALCC for the continued support to the 
implementation of the objectives of the Decade.

The Delegate of the Arab Republic of Egypt commended the efforts of the 
organizers of the centennial Conference namely Netherlands and the Russian 
Federation. While appreciating the conclusion of the centennial Conference, he felt that 
Asian African States should come together to project their views on important matters of 
international law. AALCC Members States he added must not harp that they were non
players when Eurocentric international law was thrust upon them. Instead they must 
cooperate to coordinate their actions to be able to play a constructive role.

The Delegate of Ghana speaking on the turn of events after the end of the Cold 
War, felt that there had been an escalation of conflicts within and between States 
caused by the threat of use of nuclear weapons and small arms. Even as some states 
call for a universal non proliferation regime regulating nuclear weapons (in all its facets), 
the need for universal general disarmament was felt more acutely, then ever before. The 
delegate expressed the view that the Security Council responsible under Article 25 for 
maintenance of international peace and security was found wanting in its task, often 
unable to fund and help regional arrangements provided under Article 53 of the Charter.

In the view of his delegation, the AALCC should find out how best to avoid double 
standards when dealing with regional security problems and also to appeal to states 
who are pursuing the nuclear path to resort to the mechanisms of peaceful settlement of 
disputes as set out in the U.N. Charter.



(ii) Resolution on the "United Nations Decade of International Law"
(Adopted on 23.2.2000)

The Asian African Legal Consultative Committee at its thirty-ninth session
Mindful of its active role in the fulfilment of the objectives of the Decade, 

particularly the convening of a two day Expert Group Meeting to consider the three 
Preliminary Reports on the themes of the first International Peace Conference;

Conscious of the participation of the Secretariat at the two Expert Group 
Meetings held in the Hague and St. Petersburg in May 1999 and June 1999 
respectively;

Having also taken note of the Secretariat brief on the United Nations 
Decade of International Law as set out in Document 
No.AALCC/XXXIX/CAIRO/2000/S.6;

Having heard the statement of the Deputy Secretary General;
1. Notes with satisfaction the conclusion of the United Nations Decade of 

International Law;
2. Reiterates the importance of strict adherence to the Principles of 

International Law as enshrined in the Charter of the United Nations;
3. Urges Member States to continue promoting the acceptance of and respect 

for the rules and principles of international law; and
4. Directs the Secretariat to continue to report on the progress made in the 

implementation of the purpose of the Decade.



(iii) Secretariat Study: The United Nations Decade of International Law
The meetings held in the Hague considered the legislative and normative 

aspects of the centennial themes, contained in the reports conceived and 
revised by the rapporteur: Francisco O Vicuna and Christopher Pinto on 
Peaceful Settlement of Disputes. Christopher Greenwood on Humanitarian Law 
and the Laws of War and Hans Blix on Disarmament question.

At the opening session delegates heard speeches by Secretary-General of the 
United Nations, Kofi Annan; the Minister of Foreign Affairs of the Kingdom of 
Netherlands, Jozies van Aartsen; the former Minister of Foreign Affairs of the Kingdom 
of Netherlands, Chairman of the Organizing Committee, Hans van Mierlo; the President 
of the International Committee of the Red Cross (ICRC), Cornelio Sommaruga; the 
Director General of the Organization for the Prohibition of Chemical Weapons (OPCW), 
Jose Busteni; the Under Secretary General for Legal Affairs and Legal Counsel of the 
United Nations, Hans Corell; the President of the International Federation of Red Cross 
and Red Crescent Societies (IFRC), Astrid Heiberg; and the Secretary General of the 
Permanent Court of Arbitration (PCA), Hans Jonkman. These interventions largely dwelt 
on the need for an international order based on the rule of law.

It may be noted that from 22 to 25 June 1999 delegates, observer States and 
international organizations assembled at the Smolny Palace in ST. Petersburg, Russian 
Federation to continue the expert discussions and consider the implementation aspects 
of the centennial themes.

The opening session heard a message by the President of the Russian 
Federation, Boris N. Yeltsin, wherein he stressed that on the eve of the 21st century, the 
main task was to ensure strict compliance with international law, and in particular with 
the Charter of the United Nations. The prominent speakers were the Secretary General 
of the United Nations, Kofi Annan; the Governor of St. Petersburg, Vladimir A.Yakovlev; 
the Deputy Minister of Foreign Affairs of Russian Federation, Serguey A. Ordzhonikidze; 
the Chairman of the Organizing Committee of the Centennial Meeting in the Hague, 
Hans van Mierlo, the Vice President of the ICRC, Pierre Kuller; the Deputy Secretary 
General of the Permanent Court of Arbitration, Phyllus Hamilton and the Vice President 
of the International Federation of Red Cross and Red Crescent Societies, Ludmila G. 
Potranova. These interventions called upon States to strengthen international law by 
complying with the existing rules of international law. This in their view was a sine qua 
non for maintaining peace, security, preventing and suppressing violations of norms of 
international law and safeguarding human rights.

Summary of some of the Conclusions of the Centennial Themes

A. Disarmament Questions

The expert discussions on the legislative and normative aspects of disarmament 
questions had under consideration the revised report by Dr.Hans Blix. Delegates 
identified the following elements and expressed these views.
(i) International Context



Views were expressed that though the end of the Cold War had signalled some 
disarmament and arms control measures, the euphoria was short lived as the progress 
to reduce armaments had slowed down with increasing defence expenditure.
(ii) International Law and United Nations

Delegates were of the view that disarmament efforts were by and large conducted 
in a fragmented way, due to which international law has been unable to play an 
important role. Suggestions were also made that there should be coordination of 
discussions on the international legal aspects and security matters in the Sixth 
Committee of the United Nations.

Many participants expressed the view that the legitimacy of international actions 
should be decided by the United Nations and it must be strengthened to enable it to act 
on behalf of the international community, when violations of disarmament agreements 
take place. This in their opinion could be done by reducing the use of the veto and 
granting a greater role to regional organizations in matters of security.

As regards regional security organizations, views were expressed that greater 
emphasis should be placed on the role of regional security arrangements as envisaged 
under Chapter VIII of the Charter of the United nations.
(iii) Nuclear Disarmament

Delegates felt the need for achieving further progress in nuclear disarmament, 
particularly the implementation of Article VI of the Nuclear Non-Proliferation Treaty. 
Others suggested that the Conference on Disarmament should start work within a 
special sub-committee, aimed at nuclear disarmament. While some delegates opined 
that disarmament should take place on a time bound framework, others were of the view 
that a step by step approach to nuclear disarmament was the only viable approach.

Other views expressed called for: (a) rejection of the principle of nuclear 
deterrence; (b) entry into force of the Comprehensive Test Ban Treaty (CTBT) as an 
important step towards non-proliferation; (c) urgent need for start of substantive 
negotiations within the Conference on Disarmament on a Fissile Material Cut Off Treaty 
(FMCT); and (d) transfer of technology and funds for peaceful purposes to developing 
countries.

A suggestion was also made to undertake a study to keep nuclear weapons free 
zones, free from weapons of mass destruction especially sensitive areas like the Middle 
East and South Asia. In this regard, a call was made for requesting nuclear weapon 
States to support such endeavors.
(iv) Anti Ballistic Missiles

Delegates expressed the view that missile technology must be controlled and 
regulated upon. Recalling that the Anti Ballistic Missile Treaty (ABM) 1972 had stood the 
test of time by establishing strategic stability and peace in the cold war era they 
expressed serious concern that the ongoing Theatre Missile Defense Programme could, 
however, jeopardize the viability of this treaty.
(v) Biological and Chemical Weapons

Many delegates expressed the view that an effective Protocol regarding the 
verification of the Biological and Toxic Weapons Convention (BTWC) needed to be



completed. Similarly, the verification measures envisaged under the Chemical Weapons 
Convention (CWC) must be effectively implemented.

A view was expressed that the BTWC and the CWC should reflect the sacrifices 
made by the developing world and hence negotiations towards adopting an affective 
regime should not be weakened by giving into the stakes of biotechnical industries 
lobby.
(vi) Small Arms

Views were expressed that small arms had been responsible for most serious 
casualties in the Asian and African region. Solutions to the problem were suggested 
wherein the scope of the UN weapons register is expanded to include small arms and 
greater attention was paid by the international community towards the illegal trafficking 
of weapons.

As regards conventional weapons, delegates felt that the development of new 
weapons should be in conformity with international humanitarian law. A view was 
expressed stressing the need for ratification of the Protocol to the Conventional 
Weapons Convention.
(vii) Conference on Disarmament (CD)

Delegates were of the opinion that the CD was an important body in the process 
of multilateral disarmament. While commending the work of the CD in concluding the 
Chemical Weapons Convention and the Comprehensive Test Ban Treaty suggestions 
were made for revising the working procedures of the organization.
(viii) Verification Mechanisms

Views were expressed calling for an exchange of experience between various 
control mechanisms of the existing and future multilateral legal instruments in the field of 
non-proliferation and disarmament, inter alia, NPT, CTBT, CWC, BTWC. Delegates also 
expressed concern to the cost effectiveness and the control techniques involved. They 
felt that verification and compliance are essential for confidence building measures in 
achieving progress towards disarmament.
B. Humanitarian Law and Laws of War

The expert discussion on humanitarian law and laws of war considered the 
revised report by Prof. Christopher Greenwood. The session noted with approval the 
recent adoption of a new Protocol to the Hague Convention Cultural Property 1954, 
Ottawa Landmines Convention 1997 and the Rome Statute of the International Criminal 
Court 1998. Further, the delegates identified the following elements and drew up 
conclusions on the same.
(i) Jus in belli - jus ad bellum

Delegates expressed the view that acts of war must not only be in conformity with 
the relevant rules of the laws of armed conflict, but they also must be necessary and 
proportionate to the achievements of the objectives permitted under international law. As 
regards use of force, there were divergent views with delegates repeatedly referring to 
UN Charter provisions as the sole basis for the use of force. Despite these differences, 
most of the delegates agreed that the use of force must meet the tests of necessity and 
proportionality.



(ii) Belligerent Occupation
A view was expressed that though the law of belligerent occupation, as 

elaborated in the 1899 (1907) Hague Regulation on Land Warfare, the fourth Geneva 
Convention of 1949 and Additional Protocol i of 1977, be regarded as a sufficient basis 
to adopt to changing circumstances, the belligerent powers must ensure that in the 
event of prolonged occupation, that they do not exploit the occupied territories for the 
benefit of their own population.
(iii) UN Military Operations

The session witnessed a prolonged discussion on the law applicable to UN 
Military operations and responsibility for acts of UN forces. Delegates also expressed 
the view that the rules of international humanitarian law be reconsidered to ensure 
better compliance by UN forces.
(iv) Internal Armed Conflicts

Delegates agreed that rules of international humanitarian law applicable in 
internal armed conflicts bind the government and other parties. Views were also 
expressed, calling unwarranted, the granting of a higher threshold of application to 
Additional Protocol II of 1977 that Article 3 common to the Geneva Conventions of 1949. 
Moreover, to enhance the protection afforded to those not taking part in hostilities in 
situation of internal armed conflict, delegates felt that the international community should 
take steps to: (i) set the threshold for the application of Protocol II at the same level as 
presently applied under the terms of common Article 3; (ii) recognize the relationship 
between the law of internal armed conflict and the law of human rights, by identifying 
applicable common standards.
(v) Compliance

As regards compliance with the law of armed conflict, views were expressed that 
the same needs to be improved by measures to be taken in times of peace, preventive 
measures to be taken in armed conflict and measures at national and international level 
to suppress violations of international humanitarian law.

Towards this end, delegates felt that compliance with international humanitarian 
law could be enhanced by: education and training designed to create a "culture of 
compliance" with international humanitarian laws; establishment of mechanisms for 
handling POW and civilian detainees; and adoption of legislative and administrative 
mechanisms necessary to enable States to comply with their obligations and prosecute 
and punish grave breaches of the Geneva Conventions and Protocols.
C. Peaceful Settlement of Disputes

The expert discussions on peaceful settlement of disputes had under 
consideration the revised report by Prof. Francisco Vicuna and Dr. Christopher Pinto. 
During the course of discussions some elements were identified keeping in mind a 
legislative and normative perspective. The following were amongst the most important 
elements.
(i) Prevention and Resolution

Views were expressed that utmost efforts must be made for dispute avoidance or 
prevention of disputes wherein such methods should be institutionalized. It was also



emphasized that matters of peace and security could not be solved by techniques to 
dispute resolution, but by direct adherence to the principles of non-use of force and 
sovereign equality of States.
(ii) Negotiations and Consultations

It was stressed that negotiation and consultation were still the most effective 
methods of dispute resolutions and States must continue to seek peaceful solutions of 
disputes, even after the breakdown of negotiations. Moreover, third party intervention 
does not prevent negotiations continuing simultaneously.
(iii) International Court of Justice

Universal acceptance of the compulsory jurisdiction of the International Court of 
Justice was perceived as a long-term goal. Views were also expressed for increasing 
the resources of the Court.
(iv) Role of the Security Council and Secretary General

Views were expressed calling for the development of the role of the Security 
Council and/or of the Secretary General in reducing tension and prevention of disputes. 
A need was felt for enhancing the role of the Security Council in the maintenance of 
international peace and security in the context of UN dispute settlement function, by way 
of fact-finding and other activities. Other opinions expressed for improving the 
effectiveness of the Council included its expansion and cooperation amongst its 
members before taking appropriate decisions.
AALCC Secretariat Comments

The end of UN Decade of International Law coincides with the end of a 
millennium. The sponsors of this item on the agenda of the General Assembly 
envisioned a world order wherein there exists respect for the rule of law, peaceful 
settlement of disputes, dissemination of international law and its progressive 
development.

With regard to promotion of the acceptance of and respect for the rule of 
international law, it is heartening to note that the Decade witnessed the setting up of the 
two international criminal tribunals, the adoption of the Rome Statute of the International 
Criminal Court and the Hague Convention on Cultural Property, the Ottawa Landmines 
Convention and the establishment of the International community, it is important that 
States adopt a culture of compliance with the established rules of international law.

The United Nations under its Programme of Assistance in the Teaching, Study, 
Dissemination and Wider Appreciation of International Law has rendered extremely 
valuable service to the cause of developing countries of Asian and African region. 
Publications such as the United Nations Treaty Series and the UN Internet services 
have proved very useful. Despite the constraints of time and the complex legal issues 
thrown up by contemporary international relations, the important role played by the 
International Law Commission in the progressive development and codification of 
international law is worthy of praise.

Though there is a thaw in relations between the super powers in the post cold 
war era, genuine and universal disarmament efforts have failed to take start. There is an 
urgent need to apply international law in matters of disarmament, by strengthening the



institutional mechanisms, like the Conference on Disarmament within the framework of 
the United Nations. It may also be stated that the needs of the Asian African States for 
peaceful use of nuclear energy should be met by providing unhampered technology and 
funds. As opposed to weapons of mass destruction, the States of Asia and Africa have 
witnessed maximum casualties caused by the proliferation of the use of small arms and 
conventional weapons. It may be suggested that along with the wider acceptance of the 
Ottawa convention on Landmines, the UN Arms Register be strengthened with emphasis 
on the development of an international code of conduct setting criteria for export of small 
arms.

The Charter mandate for pacific settlement of disputes under Chapter VI should 
be adhered to. Negotiation and consultation still remain the most effective means of 
dispute settlement. It is seen that there is an increasing tendency wherein Parties prefer 
dispute avoidance or prevention, to dispute settlement. Though matters relating to 
peace and security are not within the strict domain of the International Court of Justice, it 
cannot be denied that the World Court has played an important role in setting norms for 
dispute resolution. Towards this end, it may be suggested that universal acceptance of 
the compulsory jurisdiction of the Court would strengthen the role given to the Court in 
international affairs. Developing countries, it must be emphasized, should get further 
assistance from its Trust Fund.

Besides judicial settlement, the position of the Secretary General as envisaged in 
Article 99 of the Charter could be used to deal effectively with areas under tension or 
conflict situations. Though the Security Council has the primary responsibility of 
maintenance of peace and security, it may be suggested that decisions of the Council 
could be reached on the basis of consensual agreement.

Some Legal Advisers at the AALCC Legal Advisers Meeting held in October 
1999, had proposed the continuation of the study of the Centennial themes of the UN 
Decade of International Law by the Secretariat into the twenty first century. It may be 
suggested that the Member States wishing to express their considered views, 
accordingly direct the Secretariat for a follow-up action this regard.



EXTRA-TERRITORIAL APPLICATION OF NATIONAL LEGISLATION: 
SANCTIONS IMPOSED AGAINST THIRD PARTIES

(i) Introduction

The subject item "Extra-territorial Application of National Legislation: 
Sanctions Imposed Against Third Parties" was placed on the provisional agenda 
of the 36th Session of the Asian African Legal Consultative Committee (AALCC) 
following upon a reference made by the Government of the Islamic Republic of 
Iran in accordance with Article 4 (c) of the Statutes and sub-Rule 2 of Rule 11 
of the Statutory Rules of the Committee. The Explanatory Note submitted to the 
AALCC Secretariat by the Government of the Islamic Republic of Iran had 
enumerated the following four major reasons for inclusion of this item on the 
agenda (i) that the limits of the exception to the principle of extraterritorial 
jurisdiction were not well established; (ii) that the practice of States indicates 
that they oppose the extraterritorial application of national legislation; (iii) that 
extraterritorial measures violate a number of principles of international law; 
and (iv) that extraterritorial measures affect trade and economic cooperation 
between developed and developing countries and also interrupt cooperation 
among developing countries.

The Explanatory Note requested the AALCC "to carry out a comprehensive study 
concerning the legality of such unilateral measures, taking into consideration the 
positions and reactions of various Governments, including the positions of its Member- 
States". Accordingly a preliminary study was prepared by the Secretariat, and 
considered at the 36th Session held at Tehran, in 1997. the study had pointed out that in 
the claims and counter claims that had arisen with respect to the exercise of 
extraterritorial jurisdiction the following principles had been invoked (i) principles 
concerning jurisdiction; (ii) sovereignty - in particular economic sovereignty - and non
interference; (iii) genuine or substantial link between the State and the activity regulated;
(iv) public policy and national interest; (v) lack of agreed prohibitions restricting States 
right to extend its jurisdiction; (vi) reciprocity or retaliation; and (vii) promotion of respect 
for law. Notwithstanding the national interests of the enacting State, grave concern has 
been expressed on the promulgation and application of municipal legislation whose 
extraterritorial aspects affect the sovereignty of other States.

The preliminary study had pointed out that while a growing number of other 
States have applied their national laws and regulations on extraterritorial basis fora such 
as the General Assembly of the United Nations, the Group of 77, the Organization of 
Islamic Countries, the Inter-American Juridical Committee and the European Economic 
Community had in various ways expressed concern about promulgation and application 
of laws and regulations whose extraterritorial effects affect the sovereignty of other 
States and the legitimate interests of entities and persons under their jurisdiction, as well 
as the freedom of trade and navigation.

This study, apart from referring to some recent instances of extra territorial 
application of national laws, (without resolving the other questions, including the 
question of economic counter measures), furnished an overview of the limits imposed by 
international law on the extraterritorial application of national laws, and inter alia spelt



out the response of the international community to such actions. It recounted how in 
various ways concern had been expressed about the promulgation and application of 
laws and regulations, whose extraterritorial effects affect the sovereignty of other States 
and the legitimate interests of entities and persons on their jurisdiction as well as 
freedom of trade and navigation.

It also drew attention to the opinion of such bodies, as the Inter-American 
Juridical Committee, the Juridical Body of the Organization of American States1[1] and 
the International Chamber of Commerce.2[2]

It also demonstrated that the topic covered the political, legal, economic and 
trade aspects of inter-State trade relations. It recalled in this regard that the AALCC 
Secretariat study3[3] on the "Elements of Legal Instruments on Friendly and Good- 
Neighbourly Relations Between the States of Asia, Africa and the Pacific" had inter alia 
listed 34 norms and principles of international law, conducive to the promotion of friendly 
and good neighbourly relations. The 34 principles enumerated inter alia had included: (i) 
independence and state sovereignty; (ii) territorial integrity and inviolability of frontiers; 
(iii) legal equality of States; (iv) non-intervention, overt or covert; (v) non-use of force;
(vi) peaceful settlement of disputes; (vii) peaceful coexistence; and (viii) mutual 
cooperation.

The Secretariat brief pointed out that the Declaration4[4] and Programme of 
Action5[5] adopted by the Sixth Special Session of the General Assembly, the Charter of 
Economic Rights and Duties of States, 1974,6[6] the United Nations Convention on Law 
of the Sea, 1982 and several other international instruments retain many of the 
traditional aspects of sovereignty. The economic sovereignty provisions of these 
instruments are re-affirmations of the rights and interests in natural resources within the 
expanded definition of State's territory.

The Secretariat study had submitted that it might, perhaps, be necessary to 
delimit the scope of inquiry into the issue of extraterritorial application of national 
legislation in determining the parameters of the future work of the Committee on this 
item. It had asked for consideration to be given to the question whether it should be a 
broad survey of questions of extra territorial application of municipal legislation and, in 
the process, examining the relationship and limits between the public and private 
international law on the one hand and the interplay between international law and 
municipal law on the other. It recalled in this regard that, at 44th Session of the

1[1 ] For details see 35 International Legal material (1996) p. 1322.
2[2] Dieter Lange And Gary Borne (Eds.): The Extraterritorial Application of National 

Laws (ICC Publishing S.A. 1987).
3[3] AALCC Secretariat Study on "Elements of a Legal instrument on Friendly and Good 

Neighbourly Relations Between States of Asia, Africa and the Pacific" Reprinted in 
AALCC Combined Report of the Twenty Sixth to Thirtieth Sessions (New Delhi, 
1992), p.192.

4[4] GA Resolution 3201, of May 1, 1974 Sixth Special Session.
5[5] GA Resolution 3202, of May 1, 1974 Sixth Special Session.
6[6] GA Resolution 3281 XXIXth Session.



International Law Commission, the Planning Group of the Enlarged Bureau of the 
Commission had established a Working Group of the Enlarged Bureau of the 
Commission had established a Working Group on the long-term programme to consider 
topics to be recommended to the General Assembly for inclusion in the programme of 
work of the Commission and that one of the topics included in the pre-selected lists was 
the Extraterritorial Application of National Legislation.

An outline on the topic "Extraterritorial Application of National Legislation 
prepared by a Member of the Commission had inter alia suggested that "it appears quite 
clear that a study of the subject of Extraterritorial Application of National laws by the 
International Law Commission would be important and timely. There is an ample body of 
State practice, case law, national study on international treaties and a variety of critical 
scholarly studies and suggestions. Such a study could be free of any ideological 
overtones and may be welcomed by States of all persuasions. Such a study could 
further complement the efforts of the Commission in the codification and progressive 
development of law in other areas, like Responsibility of States, Liability for Trans
National Injury, Draft Code of Crimes and Establishment of an International Criminal 
Jurisdiction".7[7]

The Secretariat study had proposed that in determining the scope of the future 
work on this subject, the Committee may recall that the request of the Government of 
the Islamic Republic of Iran to carry out a comprehensive study concerning the legality 
of such unilateral measures i.e. sanctions imposed against third Parties, "taking into 
consideration the position and reactions of various governments, including the position 
of its Member States". It was proposed that in considering the future work of the 
Secretariat on this item Member States could consider sharing their experiences, with 
the Secretariat, on this matter.

Thirty-ninth Session: Discussions
The Deputy Secretary General Mr. Mohammad Reza Dabiri while introducing 

the item recalled that the same was placed on the work programme of the AALCC 
following a reference made by the Government of the Islamic Republic of Iran. Tracing 
the work of the 36th Session of the Committee, he said that the session had recognised 
the significance, complexity and serious implications of the topic and had requested the 
convening of a seminar. Accordingly, a seminar entitled "Extraterritorial Application of 
National Legislation: Sanctions Imposed Against Third Parties" was convened in Tehran 
in January 1998. He stated that the Report of the Seminar was considered at the 37th 
Session of Committee. He informed the plenary that the Secretariat of the Committee 
had printed the seminar proceedings following the receipt of a grant form the 
Government of the Islamic Republic of Iran.

He also stated that 36th and 37th Session of AALCC had witnessed delegates' 
views that imposition of extra territorial national laws that interfere in the internal affairs 
of states violate the sovereignty and legitimate economic interests of States. The 37th 
Session, he recalled had requested the examination of the issue of executive orders and 
accordingly the Secretariat brief on the topic had a looked into the same studying a few 
extraterritorial local acts. The Burma Massachusetts Law of 1996 which was one such 
local law.

7[7] See A/CN.4./454, p.71.



The Deputy Secretary General further added that the 38th session of the 
Committee held in Accra too had condemned the extra territorial application of national 
legislation as it violated sovereignty of a state. He brought to the notice of the plenary 
the recently concluded 54th session of the General Assembly which had adopted a 
resolution entitled "Necessity of ending the economic, commercial and financial 
embargo against Cuba". This resolution had urged all States that applied laws and 
measures of an extra territorial nature to repeal them, as they affected the sovereignty 
of a State and freedom of trade. He expressed the view that the resolution had clearly 
brought to fore the fact that extra territorial laws were not in conformity with a state's 
obligation under the United Nations Charter and international law. While airing these 
views he felt that the discussions on the item would determine the course of the future 
work on the topic.

The Delegate of Iraq while appreciating the importance of the topic, commended 
the efforts of the AALCC for undertaking the study. Expressing the view that some 
states had used international law for their personal ends, he added that this amounted to 
violation of the internal and external sovereignty. Further, extra territorial application of 
laws, he felt affected the economic sovereignty of a state. Referring to the plight of his 
own country, he said the sanctions imposed had ruined the economy and had killed 
number of helpless children and women for want of food and health care. Recalling a 
number of General Assembly resolutions, he called for the immediate upliftment of 
sanctions imposed against his country. He expressed hope that the AALCC would 
continue its study on the topic covering the economic implications of sanctions against 
developing states.

The Delegate of Myanmar recalled that the concept of sovereignty had stood the 
test of time, right from the period of renaissance to the present age. While adding that, 
contemporary international relations was governed by international law as enshrined in 
the UN Charter. Article 2(7) of the Charter, he stated provided that one state should not 
interfere in the internal affairs of another state. Commending the work of the AALCC on 
the topic, he recalled that the General Assembly resolution with reference to sanctions 
imposed against Cuba, had unequivocally condemned application of extra territorial laws 
against any country. He also expressed the view that the Secretariat document on the 
topic, had aptly brought out the fact that extra territorial measures violated several 
principles and accepted norms of international law.

The Delegate further added that his country had become a target of such extra 
territorial laws, including the executive orders. These laws he stated affected the 
sovereignty of a state to conduct peaceful and normal economic relations. The AALCC, 
as a Asian African legal body, he said should continue to study the implications of extra 
territorial laws on its Member States.

The Delegate of the Islamic Republic of Iran recalled that the item was placed 
on the agenda of the Committee upon the request of his Government at the 36th Session 
of the Committee held at Tehran in 1997. The rationale why the item was placed on the 
agenda, he added was the practice of the States, which clearly showed that they 
opposed extraterritorial application of national legislation. These extraterritorial 
measures, violated a number of well established principles of international law, besides 
affecting normal trade and economic relations amongst states.



The delegate recalled that at the seminar on the topic held in Tehran, 1998 there 
was a general agreement that the validity of any unilateral imposition of economic 
sanctions through extraterritorial application of national legislation must be tested 
against the accepted norms and principles of international law. These principles he 
averred included those of sovereignty and territorial integrity, sovereign equality, non
intervention, self-determination and freedom of trade.

Referring to the recently concluded 54th Session of the General Assembly, he 
said the resolution entitled "Necessity of ending the economic, commercial and financial 
embargo against Cuba" had for the eighth consecutive year, emphasized the need to 
end the embargo against Cuba. In this regard, he said that the same resolution had 
urged all States that applied extraterritorial measures to repeal them at the earliest, as 
such laws affected the sovereignty of States and the freedom of trade and navigation 
and also violated the UN Charter provisions.

He also added that during the discussion on the topic in the General Assembly, 
the Delegate from Finland (representing the European Union) had voiced strong 
opposition to the imposition of secondary boycotts and legislations with extraterritorial 
effects. Concluding his statement, the delegate requested the AALCC to take similar 
stand, supporting the extraterritorial laws.

The Delegate of the People's Republic of China also expressed the view that 
extraterritorial application of national laws violated the principle of sovereignty. The right 
to complete sovereignty, he said, included freedom to chalk out one's path of economic 
development of every country. He expressed the view that his government supported 
pacific settlement of disputes without interference in the internal affairs of a State. While 
commending the AALCC work on the subject, he supported the General Assembly 
resolution condemning sanctions against Cuba.

The Delegate of Sudan highlighting the importance of the subject condemned 
the use of extra territorial measures in forms of sanctions against a state. He recalled 
that the Committee at its 36th session had prepared a study, which had brought out a 
number of principles of international law, which were violated upon the imposition of 
extra territorial measures. These essential principles, he said were those of sovereignty, 
non intervention, peaceful settlement of disputes and freedom of trade. Relating the 
experience of his own country, he expressed the view that executive orders imposed by 
countries were also violative of the spirit of the UN Charter and in particular Articles 
2(7). Commending the good work of the Committee, he expressed the hope that the 
item would continue to be studied, as it was in the interest of all developing countries.

(ii) Resolution on the Extra-territorial Application of National Legislation:
Sanctions Imposed Against Third Parties

(Adopted on 23.2.2000)

The Asian-African Legal Consultative Committee at its thirty-ninth Session
Having considered the Secretariat brief on the Extraterritorial Application 

of National Legislation: Sanctions Imposed Against Third Parties as set out in 
Document No. AALCC/XXXIX/CAIRO/2000/S.5;



Having heard the statement of the Deputy Secretary General as well as 
interventions of the Member States;

Recognizing the significance, complexity and the implications of the 
Extraterritorial Application of National Legislation: Sanctions Imposed Against 
Third Parties;

Reaffirming its adherence to the rules of international law, expresses 
concern that the imposition of unilateral sanctions on Third Parties is not in 
conformity with the United Nations Charter and accepted principles of 
international law;

1. Requests the Secretariat to continue to study legal issues related to 
the Extraterritorial Application of National Legislation: Sanctions 
Imposed Against Third Parties and to examine the issue of executive 
orders imposing sanctions against target States;

2. Urges Member States to provide relevant information and materials to 
the Secretariat; and

3. Decides to place the item "Extraterritorial Application of National Legislation: 
Sanctions Imposed Against Third Parties" on the agenda of its fortieth 
session.

(iii) Secretariat Study: Extraterritorial Application of National Legislation:
Sanctions Imposed Against Third Parties

Reasons for Imposition of Unilateral Sanctions
The reasons for the imposition of unilateral sanctions have ranged from boycott 

activity8[8] to issue of worker rights9[9] and have hitherto included such other issues as 
communism,10[10] transition to democracy, 11[11] environmental activity, 
expropriation,12[12] harboring war criminals, human rights 13[13], market reform, military 
aggression, narcotics activity, political stability; proliferation of weapons of mass 
destruction and terrorism. 14[14] The Federal Legislation invoked to impose unilateral

8[8] See the Foreign Relations Act, 1994.

9[9] See the Andean Trade Preference Act.
10[10] Aimed at Cuba and North Korea. See the Cuba Regulation and the North Korea 

Regulations.
11 [11] See the Cuban Democracy Act of 1992.
12[12] The Helms-Burton Act, 1996.
13[13] During 1993-96 human rights and democratization were the most frequently cited 

objectives foreign policy and 13 countries were specifically targeted with 22 
measures adopted.

14[14] The Iran Libya Sanctions Act, 1996. The former Representative Toby Roth 
criticized the Iran-Libya Sanctions Act as "good politics... but bad law. It's only 
effect he said "so far had been to unify the European Union, all 15 members, 
against the U.S. policy toward Iran and Libya".



sanctions and/or impose secondary boycott have included the Andean Trade Preference 
Act; the Anti-Terrorism and Effective Death Penalty Act, 1996 (Antiterrorism, 1996); The 
Arms Export Control Act (AECA); The Atomic Energy Act; the Cuban Democracy Act, 
1992; The Cuban Liberty and Democratic Solidarity Act, 1996 (Helms-Burton or 
LIBERTAD Act); the Department of Commerce, Justice and State, the Judiciary, and 
Related Agencies Appropriations Act, 1990 (Commerce Appropriations, 1990); the 
Department of Defense Appropriations Act, 1987 (Defense Appropriations Act, 1987); 
The Export Administration Act; the Export-Import Bank Act ("E-Im"); The Fisherman's 
Protective Act, 1967; the Foreign Assistance Act (FAA); Foreign Relations Act; the 
Foreign Relations Authorization Act; the Foreign Operations, Export, Financing, and 
Related Programs Appropriation Act, 1995; the General System of Preferences Renewal 
Act (GSP); the High Seas Drift Net Fisheries Enforcement Act (Drift Net Act); the 
Internal Emergency Economic Powers Act (IEEPA); the Internal Revenue Code; the 
Internal Security and Development Cooperation Act, 1985 (ISDCA); the International 
Financial Institutions Act; the Iran-Iraq Non Proliferation Act, 1992; the Iran and Libya 
Sanctions Act, 1996; the Iraq Sanctions Act, 1990; the Marine Mammal Protection Act, 
1972 (Marine Act); the Narcotics Control Trade Act;15[15] the National Defense 
Authorization Act, 1996 (Defense Authorization Act, 1996); the Nuclear Non-Proliferation 
Act, (NNPA) 1994; the Omnibus Appropriation Act, 1997 (1997 Omnibus); the Spoils of 
War Act, the Trade Act, 1974 (Trade Act); Trading with the Enemy Act (TWEA).
Executive Orders/Presidential Determinations

During 1997-98 there have been four instances of unilateral imposition of 
sanctions by Executive Orders and Presidential Determinations. These include 
Executive Order 13047 of May 21, 1997 invoking a prohibition on new investment in 
Burma (Myanmar); Executive Order 13067 of November 3, 1997, imposing a 
comprehensive trade embargo on Sudan; Presidential Determination No.98-22 of May 
13, 1997, prohibiting the sale of specific goods and technology and United States Bank 
loans to the Government of India, terminating sales of defense articles and design and 
construction equipment and services, and shutting down Export-Import Bank (Ex-Im), 
Overseas Private Investment Corporation (OPIC) and TDA; and Presidential 
Determination No.98-XX of May 30, 1998, prohibiting the sale of specific goods and 
technology and United State Bank loans to the Government of Pakistan, terminating 
sales of defense articles and design and construction equipment and services, and 
shutting down Ex-Im, OPIC and TDA.
State and Local Sanctions Acts

In addition to the Federal Legislation State and local governments have been 
increasingly inclined over the last year and a half to impose sanctions against foreign 
countries in response to human rights practices. Some 12 U.S. States, countries and 
cities have sought to establish their own measure against other countries and have 
imposed restrictions against States ranging from Myanmar to Switzerland. Thus, 
following the imposition of United States investments sanctions on Myanmar in May

15[15]The uncertified drug producing/transit countries are Afghanistan, Burma, 
Colombia, Iran, Nigeria and Syria.



199716[16] a dozen or so local governments restricted the granting of public contracts to 
companies that do business with Myanmar. These include the Commonwealth of 
Massachusetts, the Cities of San Francisco and Oakland, California and several other 
Governments which have enacted "selective purchasing ordinances" against domestic 
and foreign companies that do business with Myanmar. Some States have been 
contemplating similar procurement restrictions against companies that deal with 
Indonesia.
(a) The "Massachusetts Burma Law” of 1996

The Massachusetts Burma Law of 199617[17] was characterized by the United 
States District Court of the State of Massachusetts as infringing "on the federal 
government's power to regulate foreign affairs". In reaching its conclusion the Court had 
inter alia relied on an amicus curiae brief filed by the European Union.18[18]

In its amicus curiae brief the European Union had called to the Court's attention 
the following points: (i) the Massachusetts Burma Law interferes with the normal 
conduct of EU-US relations; (ii) the Massachusetts Burma Law has created significant 
issue in EU-US relations including raising questions about the ability of the United 
States to honour international commitments it has entered into in the framework of the 
World Trade Organization (WTO); and (iii) failure to invalidate the Massachusetts Burma 
Law "constitutes a direct interference with the ability of the EU to cooperate and carry 
out foreign trade with the United States. The Massachusetts Burma Law is thus aimed at 
influencing the foreign policy choices of the Union and its Member States, and at 
sanctioning the activities of EU companies which are not only taking place in a third 
country but which are also lawful under EU and Member States' laws".

As to the impugned Massachusetts Burma Law having created an issue of 
serious concern in EU-US Relations the amicus curiae brief stated that the 
"Massachusetts Burma Law charts a very different course. It is a secondary boycott - an 
extraterritorial economic sanction that is targeted not at the regime - but at nationals of 
third countries that may do business with Burma.

Finally, the European Union expressed its concern that the failure to enjoin the 
Massachusetts Burma Law will lead to the proliferation of US State and Local sanctions 
laws and stated that at least six US municipalities had enacted measures purporting to 
regulate business activities in Nigeria, Tibet or Cuba and 18 States and local

16[16]See Executive Order 13047 of May 20,1997. In imposing the investment ban the 
President is said to have exercised authority given by an amendment to the fiscal 
year 1997 Foreign Operations Appropriation Act.

17[17]See Massachusetts Act of June 25, 1996. The State of Massachusetts admitted 
before the District Court of Appeal that the Statute "was enacted solely to sanction 
Myanmar for human rights violations and to change Myanmar's domestic policy".

18[18]See the judgement of the Court of November 4, 1998 in National Foreign Trade 
Council vs. Charles D. Baker, in his official capacity as Secretary of Administration 
and Finance of the Commonwealth of Massachusetts and Philmore Anderson III in 
his official capacity as a State Purchasing Agent for the Commonwealth of 
Massachusetts.



governments had considered or "were considering similar measures restricting business 
ties to Switzerland, Egypt, Saudi Arabia, Pakistan, Turkey, Iran, North Korea, Iraq, 
Morocco, Laos, Vietnam, Indonesia or China". It emphasized that "the United States and 
the European Union had expended considerable effort in ... seeking to resolve their 
differences over U.S. extraterritorial economic sanctions" and that "this effort has not 
yielded progress on the issue of extraterritorial sanctions imposed by state and local 
governments, a shortcoming that is of considerable concern to the U.S.". It went on to 
recall that in "recognition of this danger of proliferation of sanctions measures, the EU- 
US agreed at the EU-US Summit on May 18, 1998 on a set off principles covering the 
future use of sanctions in the context of the Transatlantic Partnership on Political 
Cooperation. This included agreeing that the EU and the U.S. "will not seek or propose, 
and will resist, the passage of new economic sanctions legislation based on foreign 
policy grounds which is designed to make economic operators of the other behave in a 
manner similar to that required of its own economic operators and that such sanctions 
will be targeted directly and specifically against those responsible for the 
problem".19[19]

The validity of punitive measures against Myanmar adopted by state and 
municipal governments and ordinance in the United States have been analyzed under 
various provisions of the United States Constitution and it has been said that such local 
measures are constitutionally infirm.20[20] It has been pointed out in this regard that 
"Article VI of the Constitution provides that the laws and treaties of the United States are 
'the Supreme Law of the Land' and prevail over, or pre-empt, state and local 
enactments. Thus any local ,law that purports to regulate or govern a matter explicitly or 
implicitly covered by federal legislation in pre-empted, even if it is an area otherwise 
amenable to state regulation".21[21]

(b) The Banana War
The United States had in 1998 accused the European Union of not complying 

with a ruling of the World Trade Organization (WTO) calling upon it to change its banana 
import regime, which had been ruled illegal because it favoured the produce of African, 
Caribbean and Pacific States (the ACP States), and had discriminated against imports 
of fruit marketed mainly by United States companies in Latin America.22[22] The 
European Union on its part believed that it had rectified the situation by making changes

19[19]See the Amicus Curiae Brief of August 13, 1998 filed by the European Union in 
support of Plaintiff National Foreign Trade Council in the National Foreign Trade 
Council vs. Charles D. Baker and Philmore Anderson III., Emphasis Added.

20[20]David Schmahmann and James Finch: "The Unconstitutionality of State and Local 
Enactments in the United States Restricting Trade Ties With Burma", Vanderbilt 
Journal of International Law, vol.30, (1997).

21 [21] Ibid.
22[22]The complaints in the dispute before the Dispute Settlement Body of the WTO 

had included Ecuador, Guatemala, Honduras, Mexico and the United States of 
America.



to its regime with effect from January 1, 1999 but the amendment is seen as being 
derisory by the United States, which argued that it was within its rights to retaliate.

In October 1998, the United States Administration announced a series of steps 
that would lead to the imposition of trade sanctions under section 301 of the Trade Act 
of 1974 against the European Communities by March 1999 in retaliation for what the US 
claims to be an incorrect implementation of the DSB recommendations in the bananas 
dispute. The United States of America had announced retaliatory 100% tariffs on 520 
million dollars worth of imports of EC products should it find that the EC had failed to 
implement the DSB recommendations. A unilateral determination by the US 
Administration would violate the fundamental obligations of the WTO's Dispute 
Settlement Understanding. A unilateral decision to restrict imports from the EC would 
also violate substantive obligations such as those incorporated in Article I, II and XI of 
GATT, 1994. An overwhelming majority of the WTO's members23[23] are opposed to 
United States embarking on unilateral action on the issue.

The threat to retaliate against the EU results from a unilateral judgement that the 
EU has not complied with a WTO ruling "condemning" EU banana import regime and the 
conflict has raised serious issues of interpretation of WTO laws and brought to light 
ambiguities in the WTO rule book.
Thirty-sixth Session of the AALCC

In the course of deliberations on the item at the 36th Session of the AALCC a 
number of views were expressed. One delegate expressed the view that sanctions can 
only be imposed by the Security Council after it had determined the existence of a threat 
to peace, breach of peace and act of aggression' and that unilateral sanctions are 
violative of the Vienna Declaration and Programme of Action of 199324[24] which inter 
alia recognized the right to development. It was pointed out that unilateral sanctions 
were violative of the principle of non-intervention.

A view was also expressed that national laws having extraterritorial effect had no 
basis in international law and that such laws, primarily aimed at individuals or legal 
persons, were violative of the principle of non-intervention, political independence and 
territorial sovereignty enshrined in several treaties. Such acts it was observed are aimed 
at weaker developing countries.

Another view was that extraterritorial application of national legislation would 
affect international trade. It was felt that in a changing scenario of globalization of trade 
and privatization of economies extraterritorial application of national laws would affect 
interdependence.

It was stated that extraterritorial application of national legislation infringed the 
sovereign right of states, violated the principles of non-intervention and affected the 
economic and political relations amongst states. Elaborating that sanctions would

23[23] At present 133 States are members of the World Trade Organization.
24[24] The World Conference on Human Rights held in 1993 had inter alia reaffirmed 

the right to development, as established in the Declaration on the Right to 
Development, as a universal and inalienable right and an integral part of 
fundamental human rights.



disturb the North-South relations, the AALCC Member States were called upon to voice 
their protest.

One delegate recalled the United Nations General Assembly's 'Friendly Relations 
Declaration', and stated that although no state has the right to intervene directly or 
indirectly in the internal or external affairs of any other State and every State has an 
inalienable right to choose its political economic, social and cultural systems without 
interference in any form by another state, large and powerful States are using it as a 
weapon. He pointed out that a particular country had within a short span of four years 
imposed around sixty-four unilateral sanctions against thirty-five countries. In the 
present era, the notion of inter-dependency among states had become quite obvious 
and the principles of non-intervention and non-aggression, the two principles of the well 
known five principles of peaceful co-existence have become all the more obvious and 
are universally accepted by all nations, big or small rich or poor. He stated categorically 
that extraterritorial application of national laws has no basis whatsoever, legal moral or 
political. It blatantly violates the rules of international law and the rules of civilized law 
and amounts to infringement of internal affairs of other countries.

It was observed that the Helms-Burton Act relating to trade with Cuba, Kennedy - 
D'Amato Act relating to Libya, Iran and Iraq are examples of extraterritorial application of 
national law in the form of sanction against third parties. Even though superficially one 
might think that these national laws relate to actions by individuals, their object is the 
imposition of sanctions against States. This is so if one looks to the substance rather 
than the form of the Acts or national laws having extraterritorial application. These 
extraterritorial national laws are contrary to international law, they usurp the role 
entrusted to the Security Council for imposing sanctions against Member States. They 
are unilateral, they affect the principles of sovereignty, the sovereign equality of States, 
and go against the principle of non-interference in the affairs of other States, and non
intervention. Indeed they go against several instruments and declarations of the UN and 
other international organizations. This development affects not only domestic economies 
of developing countries but also South-South Cooperation and relation between 
themselves and the developed countries. In his opinion AALCC member States should 
present a unified position which could demonstrate member countries' rejection of such 
national laws which constitutes unilateral economic and political sanctions against other 
Sates.

It was pointed out that extraterritorial application of national legislation is not 
entirely a new thing, but has deep roots. It is the legacy of the colonial period. While the 
AALCC as a legal consultative body is not in a position to talk about political issues, 
underlying the extraterritorial application of national legislation it is, however, in a 
position to consider the legality of such actions. Under the United Nations Charter and 
international law, the Member-States of the United Nations have the obligation to 
support and implement the sanction measures taken by the Security Council against the 
law-breakers, in accordance with Chapter VII of the United Nations Charter. But States 
do not have obligations to observe and implement national laws of any State, with 
sanctions against any third party.

It was also stated that extraterritorial application of national legislation and 
sanctions against a third party is violation of international law. AALCC, as a legal body 
of Asian-African countries, could have its own legal opinion on this issue. For this 
purpose, a comprehensive study concerning the legality of such unilateral measures be



considered by the Committee. The AALCC should keep this issue under review and 
could support the inclusion of the item, Extra Territorial Application of National Laws, or 
Unilateral Acts and their Legal Effects in the future programme of work of the 
International Law Commission.

A delegate pointed out that the aspect of unilateralism is slightly different from 
extra-territoriality and though they appear to be identical they are not. Extraterritoriality 
of national jurisdiction, in terms of exercising one's criminal jurisdiction over one's own 
nationals while abroad is a very ancient one, otherwise well established, and not 
debatable as a negative aspect of law. He advised caution against hastening to 
conclude that "unilateral acts, which are different from extra-territoriality, were the basis 
on which we were working". There is good room to deal with extraterritorial jurisdiction 
issues, technically and professionally. But unilateral acts essentially are pertaining to 
state responsibility and essentially pertain to a different field of study altogether. A 
unilateral act means that a country pronounces certain commitments unilaterally, without 
anybody endorsing it, without anybody having to agree with it or disagree with it.

As to the future course of action to be followed by the AALCC, it was pointed out 
that due to the complexity of the topic of extra-territoriality, an overall study of the 
subject was ruled out. To this end, it was felt that organizing one or two seminars in the 
inter-sessional period would be very useful.

At its 36th Session (Tehran, 1997) the AALCC inter alia recognized the 
significance, complexity and implications of "Extra Territorial Application of National 
Legislation: Sanctions Imposed Against Third Parties". It requested the Secretariat to 
monitor and study developments in regard to the Extra-territorial Application of National 
Legislation: Sanctions Imposed Against Third Parties and urged Member States to share 
such information and materials that may facilitate the work of the Secretariat. The 
Committee requested the Secretary General to convene a seminar or meeting of experts 
and, to ensure a scholarly and in-depth discussion, and to table its report at the next 
session of the Committee.

Seminar on the Extraterritorial Application of National Legislation: Sanctions 
Imposed Against Third Parties, Tehran, January, 1998

In fulfilment of the mandate of the 36th Session the AALCC Secretariat organized, 
with the financial assistance of the Government of the Islamic Republic of Iran, a two- 
day seminar in Tehran in January 1998. A group of experts from Asia and Africa and 
experts from outside the region were invited.

A Background Note prepared by the Secretariat for that seminar included an 
overview of the United States: Iran and Libya Sanctions Act of 1996. Although 
references were also made to some of the earlier US laws such as the anti-trust 
legislation, the Regulations concerning Trade with USSR, 1982, and the National 
Defense Authorization Act, 1991. The legality of the two 1996 US enactments (the 
Helms Burton Act and the Kennedy - D'amato Act) were examined in terms of their 
conformity with the peremptory norms of international law; the law relating to counter
measures; the law relating to international sanctions; principles of international trade 
law; impact of unilateral sanctions on the basic human rights of the people of the target 
state; and issues of conflicts of laws such as non-recognition, forum non-convenience 
and other aspects of extraterritorial enforcement of national laws.



The deliberation touched a range of State responses to counter the possible 
impact of the US legislation in particular and the unilateral imposition of sanctions 
through extra territorial application domestic legislation in general. References were 
made in this regard to the response of the Inter-American Juridical Committee and the 
European Union and the measures discussed included 'blocking' legislation, statutes 
with 'claw-back' provisions and laws providing for compensation claims, at the national 
level. At the international level, the responses noted included diplomatic protests, 
negotiations for exemptions/waivers in application of the projected sanctions, 
negotiations for settlement of disputes, use of WTO avenues and measures to influence 
the drafting of legislation in order to prevent its adverse extra territorial impact.

There emerged divergence of views on three main issues viz. (i) whether the 
subject should be confined to secondary sanctions through extraterritorial application of 
national laws; (ii) the distinction between the prescriptive jurisdiction and the 
enforcement jurisdiction of every state; and (iii) the applicability of WTO disputes 
settlement procedure to resolve disputes relating to Helms-Burton Act and the Kennedy 
D'Amato Act in their extraterritorial application.

A number of proposals were advanced by the participants for the consideration of 
the AALCC. The proposals with regard to the future work on the subject include (i) 
further study on all aspects of the subject and (ii) the formulation of principles.

It was suggested that AALCC undertake a further study of (i) unilateral sanctions, 
counter measures and disputes settlement procedures offered by the WTO group of 
agreements; (ii) the concept of abuse of rights in international law, preferably under the 
presiding norm of good faith, with context of exercised extra territorial application of 
national laws in pursuit of national policy objectives; and (iii) the impact of unilateral 
sanctions on trade relations between States.

On the formulation of principles/rules relating to the question of the extra 
territoriality of national legislation it was inter alia proposed that : (i) the AALCC along 
with International Law Commission undertake the formulation of principles and rules 
relating to extraterritorial application of national laws in all its implications; and (ii) there 
is need for a second look at the ILC formulation of principles concerning counter 
measures vis-a-vis sanctions.

It was suggested that the ILC formulation of the provisions relating to counter 
measures seems to leave this aspect open. A State, it was said, may violate (a) an 
obligation erga omnes or (b) an obligation erga omnes but injuring another state, or (c) 
an obligation vis-a-vis another state. Which of these situations would give rise to counter 
measures? A clarification on this issue well help determine the permissible counter 
measures, and the relationship between them and sanctions. The view was also 
expressed that the relationship between them and sanctions. The view was also 
expressed that the relationship between counter measures and other peremptory norms 
of international law such as non intervention and peaceful settlement of international 
disputes needs to be further examined.
AALCC's Thirty-seventh Session

The Committee at its 37th Session (New Delhi, 1998) considered the Report of the 
above Seminar. The Report had pointed out that the discussions at the Seminar had 
revolved around a broad spectrum of politico-legal issues and focused on a broad range



of legal and policy aspects of the subject mainly in relation to two United States 
enactments, namely the Cuban Liberty and Democratic Solidarity (LIBERTAD) Act, 1996 
(commonly referred to as the Helms-Burton Act), and the United States Iran and Libya 
Sanctions Act 1996, (generally referred to as the Kennedy D'Amato Act).

The Secretariat had in the intervening period since the 37th Session (New Delhi, 
1998) with the financial assistance of the Islamic Republic of Iran published the Report 
and proceedings of the Tehran seminar. The Report incorporates the Papers prepared 
for and oral presentations made by the Group of Experts invited to the Seminar. Apart 
from the inaugural and closing statements made by the then President, Hon'ble Dr. M. 
Javad Zarif, and the Secretary General, the Report includes the full text of the Report of 
the Rapporteur.
Thirty-eighth Session of the AALCC

The Deputy Secretary General Mr. Mohammad Reza Dabiri while introducing the 
AALCC paper on the topic at the thirty eighth session of the AALCC stated that the 
Secretariat study was more broad based where apart from looking into municipal 
legislation, the document considered and surveyed the local acts of USA, which sought 
to impose unilateral sanctions. He added that the Secretariat brief had also enunciated 
four categories of executive orders and had expressed the hope that the session would 
guide the Secretariat on the future course of his topic. On the issue of local acts of 
States having extra territorial effects, he felt that as a few of them had been declared 
ultra vires of the constitution of the land, their validity could also be questioned as 
international law which guides relations between States requires conformity with certain 
basic norms.

Furthermore, he was of the view that the imposition of unilateral sanctions or 
countermeasures that ensure must be amicably settled without resulting in economic 
difficulties to States. In this regard, he mentioned the Banana dispute between the US 
and EU, which had brought about a trade conflict between States and also questioned 
the non-discriminatory rule based regime of the WTO.

The Delegate of the Islamic Republic of Iran felt that the changing world scenario 
with increased globalization and liberalization called for respect of rule of law and 
friendly relations among States. He also highlighted the fact that the use of force as an 
instrument of national policy is prohibited under international law. On the issue of legality 
of unilateral sanctions, he said that the Security Council alone was authorized to impose 
sanctions, in furtherance of its role to maintain or restore international peace and 
security.

The Delegate of India felt that the topic touched areas relating to political, legal 
and trade aspect of international relations. Extra territorial law, in her view, violated 
Third States interests on terms of international trade, besides issues of human rights. 
She expressed satisfaction that the Secretariat had chosen to focus attention on 
executive order or presidential determinations as her country had been made a target on 
many such matters.

The Delegate of Myanmar expressed concern that despite all their efforts, some 
countries such as the United States had imposed unilateral sanctions against them. 
Commenting on the Massachusetts Burma (Myanmar) Law of 1996, he said the 
Legislation was already struck down by a District Court, which held that the State of



Massachusetts was "infringing on the federal government's power to regulate foreign 
affairs". He expressed the hope, that the AALCC as a legal body, could play an 
important role in pointing out the illegality of the US action in imposing unilateral 
sanctions.

The Delegate of the People's Republic of China believed that disputes between 
States should be settled peacefully in accordance with the principle of mutual respect for 
each other's sovereignty and non-interference in each other's internal affairs and that it 
was not advisable to resort to frequent sanctions which would lead to new disputes and 
friction.

The General Assembly: Fifty-fourth Session
The General Assembly at its recently concluded fifty-fourth session for the eighth 

consecutive year asserted the need to end the United States imposed embargo against 
Cuba. It adopted a resolution entitled, "Necessity of ending the economic, commercial 
and financial embargo against Cuba". The resolution urged all States that applied laws 
and measures of an extraterritorial nature that affected the sovereignty of States and 
freedom of trade and navigation to repeal or invalidate them as soon as possible. The 
text further reiterates the Assembly's call for States "to refrain from promulgating and 
applying such laws and measures, in conformity with their obligations under the Charter 
and international law".

A number of statements were made during the course of the debate on the topic 
in the Assembly. Statements were made in the debate and in explanation of vote by the 
representatives of Cuba; Mexico, Myanmar, Lao People's Democratic Republic, Libya, 
Argentina, Vietnam, Syria, Mali, Zambia, Malaysia, Indonesia, Namibia, Jamaica, United 
Republic of Tanzania, Venezuela, Russian Federation, Sudan, Iraq, South Africa, Iran, 
Finland (on behalf of the European Union); United States; Belarus; Saint Vincent and 
the Grenadines, Japan, Canada, Republic of Korea, Uruguay, Brazil, China and Norway. 
Twelve AALCC Member States spoke on the occasion.

Introducing the text, the representative of Cuba said that despite seven previous 
resolutions in the same vein, the United States continued to engage in pressures and 
manoeuvres intended to thwart the will of the Assembly. He drew particular attention to 
the Helms-Burton Act, and its extraterritorial provisions. He said for nearly four decades, 
the blockade had caused illnesses, death, pain and suffering to millions of Cubans.

The Representative of the United States expressed the view that the said 
embargo was strictly a matter of bilateral trade policy and not an appropriate matter for 
the Assembly to discuss.

The Representative of Finland (speaking on behalf of the European Union) 
reaffirmed the Union's strong opposition to the imposition of secondary boycotts and 
legislation with extraterritorial effects. She added that the United States had made an 
agreement with the Union not to adopt such extraterritorial measures in future.

The Representative of Myanmar while calling for an end to the embargo noted 
that, despite the adoption of resolution 53/4 last year by an overwhelming majority of 
last year's General Assembly, the United States had further tightened embargo 
measures and introduced new ones, against the will of the international community. He 
added a view that Member State's promulgation and application of laws and regulations



that affected the sovereignty of other States and impaired freedom of trade and 
navigation violated the principles of international law.

The Representative of Libya was of the view that the United States should first 
respect international law before asking other States to do so.

Likewise, the Republic of Syria expressed the view that the principle of 
sovereignty was enshrined in the Charter. He furthermore felt that all Members of the 
United Nations, particularly a great Power like the United States should respect the 
Charter provisions.

Malaysia was of the view that, based on the adoption of past resolutions on the 
subject by an overwhelming majority, it was clear that the international community 
opposed the unilateral efforts by the United States to effect extraterritorial application of 
the Helms-Burton legislation. The Representative felt that the embargo was coercive 
and discriminatory and a clear breach of international law and the Charter provisions. He 
also expressed concern that the policies of the United States against a small developing 
country that posed no threat was a disturbing situation.

The Representative of Indonesia said his country had always been committed to 
justice, equality and peace and their promotion, which was a fundamental obligation 
under the UN Charter and international law. He also added that his country had 
consistently renounced the use of coercive measures as a means of exerting pressure in 
relations among Member States.

The Representative of Tanzania stated that it was a matter of concern that 
despite numerous resolutions of the Assembly the United States continued to apply the 
Helms-Burton Act, with its broad and unacceptable implications against Cuba.

The Representative of Sudan said the imposition of sanction was a violation of 
the sovereignty of States, and of the principles that should govern relations between 
large and small nations.

The Representative of Iraq expressed the view that extraterritorial application of 
national laws was a direct violation of international law and prevented those States from 
enjoying free trade with Cuba.

The Representative of Iran said that, despite the existence of a new international 
environment that was conducive to strengthening constructive dialogue and genuine 
partnership to promote further economic cooperation for development, the recourse to 
unilateral coercive economic measures was on the rise. He expressed the view that 
such measures impeded access by all countries to financial resources and hampered 
economic development and thereby global trade and international financial relations. He 
expressed the view that all countries should refrain from recourse to measures that were 
contrary to the Charter and to principles of international law. Sanctions, he added 
adversely affected social and economic development and the humanitarian situation of 
the target country. They also violated human rights. Furthermore, he stated that it was 
an undeniable right of every State to choose its own political, economic, social and 
cultural system. Calling for a peaceful settlement of disputes, he said that as the 
ultimate objective of the sanctions was to undermine international peace and security, 
and create political and economical instability in another country, the embargo should be 
lifted.



The Representative of Japan expressed concern over the extraterritorial 
application of jurisdiction arising from such legislation as the Helms-Burton Act.

The Representative of China, expressed concern over the United States lack of 
response to the international community's calls, and its refusal to implement relevant 
Assembly resolutions.

Apart from the AALCC Member States, a number of other States expressed the 
urgent need to do away with the extraterritorial application of national laws. Views were 
expressed that only sanctions adopted by the international community through relevant 
and representative organizations had legitimacy. Another view was that the twelfth Non- 
Aligned Movement Summit had reiterated the position that the international community 
must oppose any interference, intervention, economic coercive measures or 
extraterritorial laws that affected the sovereignty of other States.

On the basis of statements and the intervening explanations the Assembly 
adopted the resolution contained in document A/54/L.11 by a recorded vote of 155 in 
favour to 2 against, with 8 abstentions.
Comments and Observations

It is increasingly observed that the United States continues to resort to unilateral 
economic sanctions against a broad range of countries for a wide variety of reasons. 
Apart from the increase in the instances of unilateral imposition of sanctions has been 
the wrinkle of "secondary boycott measures, which extended the reach of the United 
States law to overseas companies doing business in the targeted countries". The 
Unilateral imposition of sanctions is at the core of the problem of extraterritorial 
application of national legislation.

Owing to its extraterritorial reach the imposition of unilateral sanctions for foreign 
policy purposes has often caused a new set of commercial problems with allies as it did 
in the instance of both the Helms-Burton and the D'Amato-Kennedy Act. The abrogation, 
annulment or revocation of extraterritorial provisions and Acts would require a new Act.

Just as the validity or constitutionality of municipal, local and state laws must be 
tested within the framework and parameters of the Constitution of that State the vires of 
a national legislation which impose unilateral sanctions and has extraterritorial reach 
must be examined in the context of the provisions of the Charter of the United Nations 
and other international instruments which that State has negotiated and ratified. The 
preliminary study prepared by the Secretariat had emphasized this point and had sought 
to demonstrate that national legislation with extraterritorial reach contravenes not one or 
two but several norms and principles of contemporary international laws. The important 
of these are the sovereignty of States and the principles of non-interference.

Many of these intentional instruments had been negotiated, concluded and 
brought into force to establish a rule-based system and to promote the rule of law in 
international relations. This is particularly true of international economic and trade 
relations where such legislation poses a challenge to the avowed objective of the 
international community to establish a rule based system to ensure stability and 
predictability in international trade relations. National legislation with extraterritorial 
reach, explicit or implicit, undermines the further development and growth of the rule 
based system that the members of the international community is endeavouring to 
evolve. Such legislation apart from undermining the principle of rule of law in inter-state 
relations poses a challenge, if not a threat, to the avowed objective of the international



community to make international law the language of international relations in this 
millennium.
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STATUS AND TREATMENT OF REFUGEES

(i) Introduction
The subject "Status and Treatment of Refugees" has been on the agenda of the 

Asian African Legal Consultative Committee following a reference made by the 
Government of Egypt, since its sixth session held at Cairo in 1964. At its eighth session 
(Bangkok), the AALCC adopted a set of Principles concerning the Status and Treatment 
of Refugees 1966 (commonly referred to as the "Bangkok Principles"). Subsequently in 
1970 and 1987, the Committee adopted two addenda on the right of refugees to return 
and the norm of burden-sharing respectively. The work of the AALCC in these areas has 
been carried out in consultation and active support of the office of the United Nations 
High Commissioner for Refugees (UNHCR).

At the Thirty-fifth session of the AALCC (Manila 1996), the UNHCR 
representative recalled that the year 1996 marked the 30th Anniversary of the Bangkok 
Principles and suggested that the commemoration of this occasion would afford a good 
opportunity for AALCC Member States to take stock of the experience acquired during 
the last thirty years. She expressed the willingness of UNHCR to cosponsor with the 
AALCC a Seminar or colloquium on refugee law to review the Bangkok Principles. In the 
resolution adopted at that session on "Status and Treatment of Refugees", the 
committee took note of this proposal and requested the AALCC Secretariat, "to organize 
in collaboration with the financial and technical assistance of the UNHCR, a Seminar in 
1996, on the Status and Treatment of Refugees to commemorate the 30th Anniversary of 
the Principles of Refugees adopted by the AALCC at its 8th Session in Bangkok in 1996.

In pursuance of that decision, a Preparatory Meeting of the AALCC Member 
States was held in New Delhi in September 1996, it proposed that the Seminar should 
be held from 11 to 13 December 1996 at Manila, Philippines. The aim of the 
Commemorative event should be (a) the promotion of the knowledge of these principles, 
and (b) their re-examination in the light of developments in law and practice in the Afro- 
Asian region since 1966, with a view to recommending further action. The four subjects 
identified for consideration at the Manila Seminar included "(i) the definition of refugees,
(ii) asylum and standards of treatment, (iii) durable solutions, and (iv) burden sharing.

A commemorative Seminar was held at Manila from 11-13 December 1996. The 
report and conclusions of this seminar were placed before the Thirty-sixth Session of the 
AALCC held in Tehran in 1997. It was decided that the re-examination of the Bangkok 
Principles on the Status and Treatment of Refugees would be a key sub-item under the 
item "Status and Treatment of Refugees". The Committee in its resolution on the item, 
while acknowledging the importance of the recommendations adopted at the Manila 
Seminar, requested the Secretary-General to convene as appropriate, a meeting of 
experts in order to conduct an in-depth study of the issue, and report to the Thirty- 
seventh session.

The Expert Group meeting on the status and Treatment of Refugees was held in 
Tehran on 11-12 March 1998. The deliberations, while reviewing the Manila 
recommendations, also offered scope for addressing specific issues regarding the four 
identified themes. Drawing upon their national experience in dealing with refugee 
problems, delegates examined the formulations arrived at the Manila Seminar. The



discussions focussed on the need to reconcile the fundamental interests of states and 
the humanitarian obligations of states to protect refugees.

Thirty-ninth Session: Discussions
The Deputy Secretary General Mr. Ryo Takagi introduced the Report of the 

Secretary General on this subject, and stated that since the 35th Session of the AALCC, 
the focus of discussion on this item has been on the proposals concerning the revision 
of the AALCC's Principles on Status and Treatment of Refugees adopted in Bangkok in 
1966. The four main issues identified included (i) the definition of refugees, (ii) asylum 
and standards of treatment; (iii) durable solutions and (iv) burden sharing.

Recalling the mandate of the 37th Session of AALCC which requested the 
Secretary General to undertake consultations with the AALCC Member States, on the 
consolidated text on revision to the Bangkok Principles, he said that the Secretary 
General had in May, October and December 1998 written to the Member States seeking 
their response on the consolidated text. Responses were received from only 8 Member 
governments. Further, at the 38th Session held in Accra the Secretary General was 
requested to undertake further consultations with Member States and UNHCR in 
particular, on the draft consolidated text with a view to finalizing the text of the revised 
Bangkok Principles. Subsequent to the Accra Session, reminder letters were sent to 
those Member States which had not yet sent their comments. The Secretariat has so far 
received replies from 16 Member States.

It may be added that the Secretariat in consultation with the UNHCR office in 
Geneva had prepared a draft of the Revised Consolidated text, which was placed before 
the session for consideration.

He noted that during the 39th Session in accordance with the approval of Heads 
of Delegations at their first meeting, informal consultations were held on 21st February 
2000, under the chairmanship of Dr. A. El Ashaal, Deputy Assistant (Legal Affairs) 
Ministry of Foreign Affairs, Arab Republic of Egypt.

Dr. A. El-Ashaal, Chairman of the Informal Consultations was invited by the 
Vice President to give brief account of the informal Consultations. Dr. Ashaal 
noted with satisfaction that the informal consultation was attended by more 
than 20 Member States, in addition to the AALCC Secretariat and UNHCR 
officials. The discussions were spread over two sessions, and focussed mainly 
on the modalities to enhance the speedy completion of the process of 
finalization of Revision of the Bangkok Principles. There was general agreement 
on this issue. The main outcome of he consultations was a recommendation to 
be made to the Plenary for the establishment of an open ended working group 
which should meet during the inter-sessional period. The terms of reference of 
the Working Group would be to build up on what had been done in Manila and 
the different comments which were forwarded to the Secretariat for 
consideration. He appreciated the role of the Member States, and also the 
technical assistance and preparedness of the UNHCR to collaborate with the 
AALCC and with the Working Group. Concerning the venue of the meeting, he 
said, that this would be finalized by the Secretariat in consultation with the 
Government of Egypt.



The Representative of UNHCR Mr. Kallu Kalumiya, Deputy Director, 
Department of International Protection welcomed the opportunity to address this very 
important item: "The Status and Treatment of Refugees". On behalf of Mrs. Sadako 
Ogata, the UN High Commissioner for Refugees, he wished to convey her best wishes 
for the success of the Cairo Session and her particular wish that the deliberations would 
lead to a fruitful and positive outcome, not least on the item on the refugees.

He drew attention to the tragic plight of millions of displaced people around the 
world. He said that from the perspective of states, whether as producers or recipients of 
people who have been forcibly displaced, the movement of large numbers of people 
within and across national borders can pose serious security concerns. For other states, 
the cost of providing humanitarian relief often places a severe burden in financial and 
social terms -- often where their resources are already over-stretched by competing 
national demands.

He stressed that ad hoc responses by individual states were no longer a sufficient 
response to the challenges presented. As a global problem, forced displacement called 
for a comprehensive and global response. It was precisely for this reason, that UNHCR 
has placed so much emphasis on the process to update the 1966 Bangkok Principles 
concerning the Treatment of Refugees ("The Bangkok Principles").

He stated that over the past four years, the process of expert consultation and 
discussions has been comprehensive and exhaustive. In addition to convening expert 
meetings in Manila, New Delhi and Tehran, the Secretary General had undertaken very 
extensive inter-sessional consultations with member States and UNHCR. The four key 
areas were identified and analysed. These were: the definition of term "refugee", the 
nature of asylum and standards of treatment of refugees; the issue of durable or 
sustainable solutions; and lastly, the difficult issue of burden-sharing. All of these issues 
were interdependent and together, they form a "package" of key issues that have to be 
addressed if a coherent and comprehensive legal framework was to be found.

The text presented to this Session, he believed reflected the contemporary 
concerns and values of States within both the regions and yet preserves the best 
traditions of asylum offered by Asian and African States over the last 30 years. 
Moreover, the positive modifications to the text could make the Bangkok Principles a 
living document in the years to come. In UNHCR's view, this text was sufficiently 
pragmatic and flexible to meet the specific concerns of States whilst at the same time, 
ensuring that State practices remains consistent with the basic principles embraced by 
all members of the international community.

The process to update the Bangkok Principles has had to confront two main 
problems: First, it would be impossible - and indeed undesirable - to capture in the body 
of a single document, all of the specific concerns of individual States. The many different 
concerns expressed in the Expert Seminars and consultations reflect the size and range 
of the AALCC Membership. In these circumstances, consensus would have led to a 
devaluation of the key Principles that must be protected. Secondly not all the principles 
are applicable to every context. The special circumstances and traditions of each 
country will mean that some of the Principles have greater application than others.

The revised text has been able to overcome both of these obstacles. First, the 
text has been able to capture the diverse concerns of individual States, either in the 
body of the text or through a series of footnotes. Secondly, the Principles as modified by



the Consolidated text do not impose any legally binding obligations on Member States. 
They do not encroach upon nor do they compromise the sovereignty of any State.

He concluded his statement by expressing UNHCR's gratitude to all Members of 
the AALCC for the unique opportunity to discuss such important issues of concern to his 
Office and hoped that the AALCC will continue to be a forum where issues relating to 
refugees and forced displacement in the Asian and African regions can be frankly 
debated, revitalized that re-enforced.

The Delegate of Nepal considered that the item on "Status and Treatment of 
Refugees" was both relevant and timely from legal as well as humanitarian point of view. 
He observed that ethnic clashes, human rights violations, civil war, natural calamities 
etc. were among these factors which were largely responsible for forced displacement of 
people and since it was manifestly universal, the response of the international 
community to the issue should also equally be a global one. He referred to the proposed 
Revised Bangkok Principles which in his view, provided a broad agreed framework of 
legal principles providing the basis for a predictable, principle and balanced action.

He said that although his country faced serious social and economic problems, 
however it was hosting thousands of refugees purely on humanitarian grounds. Further, 
Nepal was not a party to the Geneva Convention of 1951 and its Protocol of 1967 on 
Refugees, but it accords refugees basic minimum standard of treatment, support and 
security.

Referring to the proposed amendment to the definition of refugee as stipulated in 
the Bangkok Principles, he stated that such definition should make a clear distinction 
between bonafide refugees and malafide ones. As regards the concept of burden 
sharing, it should take into account the source of the countries and those better 
endowed should assume greater responsibility.

He considered that voluntary repatriation was the most viable and pre-eminent 
solution to the refugee problems. In attaining this goal, not only the country of asylum, 
the country of origin, voluntary agencies and international and inter-governmental 
organizations but also the country of transit should be under an obligation to render 
every possible assistance. He therefore, suggested that Article V (A) 5 of Bangkok 
Principles should be reformulated incorporating the obligation of the transit country. He 
recognized that the role of the country of origin in this regard was predominant and 
cardinal and as long as favourable environment was not created in the country of origin, 
refugees would seldom return voluntarily. Hence he suggested that the Bangkok 
Principles should elaborate the right of return in a concrete way.

The Delegate of the Republic of Korea stated that since the adoption of the 
Bangkok Principles in 1966 the refugee problem had assumed a complex nature and 
had attracted the attention of the international community. The way this issue is 
perceived has also undergone a substantial change. He said that in order to meet these 
changes the AALCC had taken necessary steps to revise the Bangkok Principles since 
the 36th Session held in Tehran. In his view the proposed amendment to the Bangkok 
Principles was the fruit of such endeavours and could be considered as an important 
international instrument complimenting the outdated features contained in the 1951 
Refugees Convention and the 1967 Refugee Protocol. As regards the definition of 
refugee, he welcomed the approach taken by the AALCC and recognized the scope of 
expansion of the definition to cover those persons who flee from armed conflict on a



large scale or mainly in the Asian and African region. He agreed with the proposed 
amendment and hoped that the consolidated text would be adopted as soon as possible.

The Delegate of Pakistan stated that although his country was not a signatory to 
the 1951 Refugee Convention and the Protocol of 1967, it had been extending to the 
Afghan Refugees facilities in excess of those stipulated in the 1951 Convention. While 
appreciating the assistance provided by the UNHCR as well as of the friendly countries, 
his country continued to maintain the generous approach to the refugees provided by 
Islam, over 1400 years ago.

However, he reiterated the fundamental importance of the international protection 
to refugees as well as the mandated role of the UNHCR, for the upkeep and betterment 
of refugees. He appreciated the contribution extended by UNHCR to Pakistan towards 
promoting the protection of refugees, and facilitating a lasting solution to the refugee 
crises. He emphasized that refugee protection is primarily the responsibility of the State 
in which the influx has taken place. Pakistan he said has adopted an open door policy 
for refugees, thus enabling them to earn their own livelihood.

He was of the firm belief that the only durable solution to the refugee problem 
was voluntary repatriation. He added that, because of the prolonged stay of refugee his 
country was facing a host of economic, social as well as political problems. He said that 
he had put forth the problems faced by his country in dealing with the refugee crises. 
Nevertheless, assimilation and local integration of refugees is not acceptable to the 
Government of Pakistan, because of its economic limitations as well as security 
considerations.

The Delegate of the Islamic Republic of Iran thanked the UNHCR for its 
cooperation and efforts in contributing to the improvement of the situation of refugees in 
the Asian-African countries. He said that it was unfortunate that despite continuous 
efforts by the international community, the question of refugees remains a major 
international concern. The continuous influx of refugees mainly resulting from tensions, 
local disputes, and armed conflicts has added to the complexity of the crisis. In addition 
other causes such as underdevelopment, the gap between the poor and the rich and 
natural disasters had forced people to leave their homeland.

He noted that the countries of Asia and Africa had over the past three decades 
developed a positive practice on the treatment of refugees. In this context the Islamic 
Republic of Iran has remained as the first host country of refugees for the last eight 
years. During the last two decades they had sheltered a staggering 4.5 million refugees 
and displaced persons, however due to the continuation of the crisis the refugee 
situation in Iran had further complicated.

His country attached great importance to the refugee problem and would support 
any initiative by the AALCC in order to upgrade the Bangkok Principles in the light of 
State practice on treatment of refugees evolved in the two continents over the past thirty 
years. He was of the view that the consolidated text is a good basis for establishment of 
a framework for cooperation regarding the refugee crisis in the region.

As the refugee crisis has assumed international dimensions its resolution requires 
international effort and political will. He believed that greater partnership and burden 
sharing by the international community should be seriously considered. He considered 
voluntary repatriation as the best and most durable solution of the refugee problem.



He said that efforts by the International community in bringing peace and stability 
to war-torn territories as well as assisting post-war reconstruction would not only dry out 
the root causes of forced population movements, but would create supportive 
environment for voluntary repatriation of refugees. He believed that in case voluntary 
repatriation does not take place with adequate speed, the international community 
should consider resettlement as a viable means of protection for refugees.

The Delegation of Japan expressed the view that it was very meaningful to have 
intensive discussions among Member States of AALCC on the issue of the protection of 
refugees in the Asian and African region especially from the legal point of view. He said 
that the Government of Japan supports the process of revising the Bangkok Principles, 
he appreciated the active role played by the UNHCR, and hoped that by this process the 
Member States would promote domestic legislation concerning the protection of 
refugees.

The Delegate of India made detailed comments on the Draft revised Bangkok 
Principles. She referred to Article I (2) which set out the definition of the term refugee 
and stated that India was not in favour of the expanded definition of refugees. The 
proposed elements of enlarged definition drawn from human rights and humanitarian law 
principles were vague in terms of their meaning, scope and contents. They have 
different orientation reflecting the specificities of the special regimes they belong to. The 
importation of such elements would unsettle the balance of the rights and duties 
envisaged in the refugee related instruments and weaken the protection afforded to 
genuine refugees.

Therefore inclusion of such elements in the definition of refugees would lead to 
duplication and congestion of provisions besides distorting the desired orientation. 
Further, the expanded definition sought to impose duties and obligation on host States 
without concomitant obligation on the States from which refugee flows occur. She 
stressed that the fundamental concept of well founded fear of persecution was the core 
of the definition and any expansion of definition might lead to its dilution. She therefore, 
proposed deletion of that paragraph.

As regards Article III dealing with Asylum, she suggested incorporation of an 
alternative definition in Article III (1) based on Article 14(1) of the Universal Declaration 
of Human Rights which provides that "every one has the right to seek and to enjoy in 
other countries asylum from persecution". Further, she proposed that in Article III (2), 
the qualifying phrase "in accordance with its international obligation and national 
legislations" be deleted.

In Article VIII concerning Expulsion and Deportation of Refugees, she was not in 
favour of inclusion of a new para 4 which referred to recourse to appeals etc. as "due 
process of law" would cover that aspect.

While supporting voluntary repatriation as the most preferred solution for the 
problem of refugees, she did not consider it appropriate to set out a separate article on 
"other solutions" as it was obvious that if voluntary repatriation fails the traditional 
solutions would automatically be explored.

The Delegate of Sudan stated that in the Bangkok Principles the right to 
compensation should be conditional. The receiving country should be encouraged to 
grant nationality by naturalization for the refugees who stay for a long period in that



country. He believed this to be a major solution for this problem. In his view funding of 
the UNHCR should be obligatory on the rich countries especially for the G-7 countries. 
He said that the Bangkok Principles did not have a provision on family reunion which is 
very important for the refugee problem.

Turning to internal displacement, he said, that this phenomena concerned the 
State itself and in absence of UNHCR support it proved to be a menace for the State. 
Lastly he said that some countries had received refugees for a long time, and they had 
degraded the environment which resulted in losses for the host country. He suggested 
that countries suffering environmental degradation should be compensated by the 
UNHCR and other funding States.

The Delegate of the Arab Republic of Egypt stated that he did not think it 
necessary to elaborate any further on the topic, as the interest of his country in trying to 
conclude the matter of adoption of the Bangkok Principles was clearly evident. Once 
these principles are adopted the AALCC can take up other new related topics. In his 
view the process of finalization of the revision of the Bangkok Principles should be 
completed within six months so that they are adopted in the forthcoming fortieth session.

The Delegate of the People's Republic of China said that his country would 
actively join the efforts with other delegations in the Working Group to finalize the 
Bangkok Principles on refugees.

The Representative of the UNHCR stated that he was gratified to hear the very 
important statements made by a number of delegations. He said the revision of the 
Bangkok Principles was necessary in order to seek enhanced protection of refugees. He 
also observed a strong support for linking international protection with pursuit for durable 
solutions, because a refugee situation could not go on for ever. In his view organizations 
like the UNHCR should ideally be working themselves out of business and states should 
pursue policies which could make UNHCR irrelevant because the existence of UNHCR 
was a barometer for abnormal state of Affairs, within, between and among States.

He stated that some delegations had rightly observed that since the Bangkok 
Principles were adopted 34 years ago the number of refugees instead of diminishing had 
increased. Thus, pursuit of durable solution is very clearly a mandate of UNHCR, 
working with governments and it is clear from the statements made, that the pre-eminent 
solution foreseen by governments is voluntary repatriation. He said that UNHCR 
strongly supported this solution and had strongly pursued policies of voluntary 
repatriation to the extent of sometimes being criticized for promoting voluntary 
repatriation under conditions which were seen to be less than ideal. But in his view 
repatriation would itself act as a catalyst for stabilizing post conflict situations for 
consolidation of the peace policy.

In conclusion he reiterated UNHCR support for updating the Bangkok Principles, 
and said that it would be closely working with the Governments as well as the AALCC 
Secretariat to bring the process to a satisfactory conclusion. He said that in this regard 
the Egyptian delegation had expressed strong support for finalization of the process by 
fortieth session. He once again thanked the delegations who had made contribution to 
this process. Once this framework is adopted, the next challenge facing the AALCC and 
UNHCR will be to translate these principles into concrete reality. He wished that the next 
working group established would be on durable solution.



The Delegate of Ghana supported the view expressed by the delegate of Egypt 
that the agreement reached after the informal consultations should be given the required 
push so that by the next session a finalized text could be ready for consideration. Posing 
a question on voluntary repatriation, he said, his country had received a number of 
displaced persons from countries experiencing civil war, but after peace was restored in 
that country, why those people had refused to go back to their countries. In such a 
situation, he desired that the AALCC and UNHCR should find out how best such 
situations could be dealt with. He reiterated his governments views on burden sharing, 
and said that they were prepared to take their part, but the international community 
should also take up its responsibility, as a large number of the developing countries did 
not have the economic resources to look after refugees and displaced persons for a long 
time.

The Representative of UNHCR said that he was aware of the situation referred 
by the delegate of Ghana, the protracted refugee situation in his country had lasted 10 
years and it is correct that the cause of the situation which led to the initial outflow, no 
longer existed. In his view main problem has been the consequences of the civil war, it 
would take a very long time for that country to build up its infrastructure and economy, 
and this was the reason why refugees did not want to return to their country of origin. 
Therefore, he said, it is a challenge for the international community as well as the 
UNHCR in creating factors that will encourage refugees to return. He added that quite a 
large number of refugees had returned and are still returning. The focus of UNHCR was 
on returning the rest of them or trying to resettle them elsewhere.

(ii) Resolution on the "Status and Treatment of Refugees”
(Adopted on 23.2.2000)

The Asian African Legal Consultative Committee at its Thirty-ninth Session
Recalling the Principles Concerning Treatment of Refugees adopted by the 

Eighth Session in Bangkok in 1966 ("The Bangkok Principles") and subsequent 
Addenda thereto;

Recalling Resolution 38/2 adopted by the Thirty-eighth Session which 
requested the Secretary-General to undertake further consultations with 
Member States and the Office of the United Nations High Commissioner for 
Refugees, in particular on the Draft Revised Consolidated Text of the Bangkok 
Principles with a view to submitting to the Thirty-ninth Session a finalized text 
thereof;

Recalling also Resolution 38/2 which recognized the need to bring the 
process of updating the Bangkok Principles initiated in Manila in 1996 to a 
conclusion;

Having considered the item Status and Treatment of Refugees and the 
Secretariat Document No. AALC C / XXXIX / CAI RO/2000/S.2;

Welcomed the Secretary-General's Report entitled "Status and Treatment 
of Refugees", the Draft Revised Consolidated Text of the Bangkok Principles,



and the Proposals and Comments received from AALCC Member States and 
appearing as Annexes I, II and III respectively in the said Report;

1. Expresses appreciation to Secretary-General for undertaking the further 
consultations with Member States and with the Office of the United Nations 
High Commissioner for Refugees;

2. Urges Member States which have not yet done so, to forward their 
comments on the said Draft Revised Consolidated Text to the Secretary- 
General as soon as possible;

3. Takes note with interest of the Report of the Secretary-General on the 
Status and Treatment of Refugees, the Draft Revised Consolidated Text of 
the Bangkok Principles, the proposals and comments submitted by Member 
States during the said consultations and of the report of informal consultations 
held during this Thirty-ninth Session;

4. Recognizes that the Bangkok Principles and Addenda thereto as well as the 
Revised Consolidated Text are of a declaratory character and are intended to 
guide and inform Member States on relevant principles and good practices 
relating to the status and treatment of refugees;

5. Recognizes also the urgent need to bring the process of updating the 
Bangkok Principles initiated in Manila in 1996 to a final conclusion at the 
Fortieth Session;

6. To that effect requests the Secretary-General, with the technical 
assistance of the Office of the UN High Commissioner for Refugees, to 
convene an open-ended working group meeting of interested member states 
within six months in order to undertake a final review of the Revised 
Consolidated Text of the Bangkok Principles and to submit it to the Fortieth 
Session for adoption threat;

7. Decides to place the item 'Status and Treatment of Refugees' on the 
Agenda of the Fortieth Session.

(iii) Secretariat Study: Status and Treatment of Refugees
A consolidated text prepared in light of discussion held in the Seminar 

held in Manila and the Expert Group Meting in Tehran was placed for 
consideration at the Thirty-seventh Session (New Delhi, 1998). The Committee, 
while taking note of the Secretary General's report and the consolidated text of 
the proposed revisions to the Bangkok Principles, in a resolution adopted on 
this item had requested "the Secretary General to undertake consultations with 
Member States and with the Office of the UNHCR, in particular on the 
consolidated text, with a view to submitting to the Thirty-eighth session 
recommendations on the revisions to the Bangkok Principles. Consistent with 
this mandate the Secretary General had written to AALCC Member States in 
May, October and December 1998 drawing their attention to the above- 
mentioned resolution and requested them to send their comments on the text of 
the revised version of the Bangkok Principles.



At the Thirty-eighth Session held in Accra 1999, the Heads of Delegations 
considered a proposal for constitution of an open ended Working Group for 
consideration of the replies received from 8 Member Governments (China; Japan; 
Indonesia; Pakistan; Saudi Arabia; Sudan; Singapore and Turkey). As there was no 
consensus, such a Working Group could not be constituted. However, the item was 
taken up for consideration at the fourth Plenary meeting.

It may also be recalled that the President of Ghana Hon'ble Fl. Lt. Jerry John 
Rawlings, in his inaugural address at the Accra Session, while underscoring importance 
of upgrading the Bangkok Principles on the Status and Treatment of Refugees stressed 
that this task should be taken up very seriously. He stressed the relevance of the UN 
Convention Relating to the Status and Treatment of Refugees 1951 and its Protocol of 
1967, but on the other hand mentioned that the Bangkok Principles should take into 
consideration the fact of the upsurge in the number of displaced persons in Africa. He 
reaffirmed his governments commitment to the principle of burden-sharing. He stated 
that the burden of looking after the displaced persons is an international responsibility 
which should not be left in the hands of a few countries and non-governmental 
organizations. Furthermore, such burden sharing must take into account the resources 
of the countries carrying this burden, and those countries which are better endowed to 
take a better proportion or higher proportion of the numbers involved.

The resolution adopted on this item at the Accra Session inter alia, recognized 
the need to bring the process of updating the Bangkok Principles initiated at Manila in 
1996 to a conclusion and the importance of further and on-going consultations between 
Member States on the Status and Treatment of Refugees generally. It requested the 
Secretary General to undertake further consultations with Member States and with the 
Office of the UNHCR, in particular on the draft consolidated text with a view to finalizing 
the text of the revised Bangkok Principles. It also urged Member States which have not 
yet done so, to forward their comments to the Secretariat on the consolidated text as 
soon as possible.

Subsequent to the Accra Session, reminder letters were again sent in June 1999, 
to those Member Governments which had not yet sent their comments on the 
consolidated text. As of the end of December, 1999 the Secretariat received comments 
from 8 other Member States i.e. Gambia; Islamic Republic of Iran; Jordan; Kuwait; 
Philippines; Qatar; Tanzania; and Thailand, in addition to 8 Member States referred to 
earlier.

From the responses received so far it appears that some Member States (China, 
Gambia, Indonesia, Japan and Qatar) have no specific comments and are agreeable to 
the revision of the Bangkok Principles. Some other Member States have made specific 
comments which are as follows:

Definition of "refugees": Some Member States have proposed specific changes 
in the definition of the term "refugees", and certain amendments have been proposed for 
enlargement of the definition keeping in view other regional and international 
conventions and declarations.

Burden Sharing: is another issue on which emphasis has been placed. Most of 
the Member Governments in principle support it, but would not want any financial 
obligations to fall on them, in case they are to host refugees. This burden according to



them should be equitably borne by the international community. A few States have 
expressed reservation with regard to "right of compensation".

Asylum: matters concerning asylum to a refugee have evoked a mixed response. 
One observation in this regard is that the Bangkok Principles do not envisage the 
treatment and Status to be accorded to a refugee who dies in the country of asylum, 
more specifically as regards the final rites to be conducted. Another comment received 
in this regard pertains to the dependents of a refugee who shall be deemed to be 
refugees.

Minimum Standard of Treatment is another grey area which needs to be 
considered, especially with regard to children, women and the elderly refugees. The 
problems and difficulties facing women, children and the elderly vary, according to their 
social, cultural and economic backgrounds. There is need to do an in-depth study of the 
problems in order to come up with recommendations of appropriate protection befitting 
the disadvantaged group.

Some other concerns related to the principles of non-refoulement, expulsion and 
deportation and durable solutions.

Based on the comments received so far, the Secretariat in consultation with the 
UNHCR office in Geneva has prepared a revised text which is reproduced in Annex-I, to 
this chapter.

ANNEX-I

DRAFT REVISED CONSOLIDATED TEXT OF THE "BANGKOK PRINCIPLES"1M1

1. The Refugee Definition 

Article I

Definition of the term "refugee"

1. A refugee is a person who, owing to persecution or a well founded fear of persecution 
for reasons of race, colour, nationality, ethnic origin,2[2] political opinion3[3] or 
membership of a particular social group:4[4]

1[1] In this draft, the parts in regular characters are from the Bangkok Principles, their 
Exceptions, Explanations, Notes, and Addenda. The texts in italics come from other 
sources, including recommendations of the Manila Seminar and the Tehran Meeting 
of Experts, and provisions of other international instruments. All sources other than 
Articles of the Bangkok Principles including comments submitted by individual state 
members during inter-sessional consultations between 1997-1999 are specified in 
footnotes. The comments of the Islamic Republic of Iran were made during the 38th 
Session of the AALCC held in Accra (1999).

2[2] Both the Manila Seminar and Tehran Meeting of Experts strongly recommended 
adding the ground of "nationality". The Tehran Meeting of Experts recommended



(a) leaves the State of which he5[5] is a national, or the Country of his 
nationality, or, if he has no nationality, the State or Country of which he is a 
habitual resident; and6[6]

(b) being outside of such a State or Country, is unable or unwilling to return to it 
or to avail himself of its protection.

2. The term "refugee" shall also apply to every person who, owing to external 
aggression, occupation, foreign domination or events seriously disturbing public order in 
either part or the whole of his country of origin or nationality, is compelled to leave his 
place of habitual residence in order to seek refuge7[7] in another place outside his 
country of origin or nationality.

3. A person who was outside of the State of which he is a national or the Country of his 
nationality or if he has no nationality, the State of which he is a habitual resident, at the 
time of the events which caused him to have a well-founded fear of the above- 
mentioned persecution, and is unable or unwilling to return or to avail himself of its 
protection shall be considered a refugee. 8[8]

"ethnic origin". The Islamic Republic of Iran proposed to replace "ethnic origin" to 
"ethnicity".

3[3] The term "opinion" is used in all the other international refugee definitions, instead 
of "belief".

4[4] The Islamic Republic of Iran proposed the addition of "membership of a particular 
social or political group". It proposed the inclusion of religion also as a cause for 
persecution.

5[5] It may be preferable in these times to use, whenever appropriate, the formulas 
"he/she" and "his/her".

6[6] Recommended as a substitute for "or" in Note (iv) to Art. I of the Bangkok 
Principles: this is also consistent with all other international refugee definitions.

7[7] During inter-sessional consultations, the Government of Thailand requested 
deletion of the word "events seriously disturbing public order" from the expanded 
definition of "refugee". The Government of Turkey proposed that the same words be 
replaced by the words "armed conflicts". The Government of Singapore expressed 
some caution about a broader definition. It suggested that other approaches to 
managing large number of refugee -- such as temporary protection -- might be more 
helpful in some situations.
Art. I (2) of the 1969 OAU Convention governing the Specific Aspects of Refugee 
Problems in Africa. This addition was recommended both at the Manila Seminar 
and at the Tehran Meeting of Experts. This paragraph also reflects Note (ii) to Art. I 
of the Bangkok Principles which refers to "invasion" and "occupying" of the State of 
origin, and para. I of the 1970 Addendum to the Bangkok Principles, which lists 
"foreign domination, external aggression or occupation". In conformity with the 
discussions at the Tehran meeting of Experts, it does not include the formula of the 
1983 Cartagena Declaration on Refugees which refers to "generalized violence,, 
[...], internal conflicts, massive violation of human rights [?]".

8[8] Note (vi) to Art.I of the Bangkok Principles.



4. The dependents of a refugee shall be deemed to be refugees.9[9]
5. A person having more than one nationality shall not be a refugee if he is in a position 
to avail himself of the protection of any State or Country of which he is a national.10[10]
6. A refugee shall lose his status as refugee if:11[11]

(i) he voluntarily returns to the State of which he was a national, or the 
Country of which he was a habitual resident; or

(ii) he has voluntarily re-availed himself of the protection of the State or 
Country of his nationality; it being understood that12[12] the loss of status 
as a refugee under this sub-paragraph13[13] will take place only when the 
refugee has successfully re-availed himself of the protection of the State of 
his nationality; 14[14] or

(iii) he voluntarily acquires the nationality of another State or Country and is 
entitled to the protection of that State or Country; or

(iv) [...] he does not return to the State of which he is a national, or to the 
Country of his nationality, or if he has no nationality, to the State or 
Country of which he was a habitual resident, or if he fails to avail himself of 
the protection of such State or Country after the circumstances in which he 
became a refugee have ceased to exist.

Provided that this paragraph shall not apply to a refugee [...] who is able to
invoke compelling reasons arising out of previous persecution for refusing to avail
himself of the protection of the country of nationality. 15[15]
(v) If it becomes evident to the country of refugee that the refugee 

acquired the refugee status on the basis of false information, 
incorrect documents or he cheated which influenced the decision of 
national authority to grant him refugee status". 16[16]

9[9] Explanation of Art. I of the Bangkok Principles. During inter-sessional consultations, 
the Government of Tanzania proposed more flexibility in the application of this 
provision to give a degree of choice to affected family members.

10[10] Exception (I) to Article I of the Bangkok Principles.
11 [11] This paragraph is Art. II (Loss of Refugee Status) of the Bangkok Principles, the 

latter's cessation provisions, with some modifications derived from the Notes to the 
same Articles and from the 1951 Convention.

12[12] Stylistic addition.
13[13] Idem.
14[14] This sentence is derived from Note (ii) to Art. 11 of the Bangkok Principles.
15[15] Art. IC (5) of the 1951 Convention. This sub-paragraph usefully complements the 

rest of the text, the core of which is protection, as repeatedly indicated at the Tehran 
Meeting of Experts. It is also consistent with the recommendation of a participant at 
the Tehran Meeting that the changes justifying cessation of refugee status should 
be of a fundamental nature.

16[16] The provisions in sub-para (v) were proposed by the Government of Kuwait. A 
similar proposal was made by Saudi Arabia.



7. A person17[17] who, prior to his admission into the country of refuge, has committed 
a crime against peace, a war crime, or crime against humanity18[18] as defined in 
international instruments drawn up to make provisions in respect of such crimes19[19] 
or a serious non-political crime outside his country of refuge prior to his admission to 
that country as a refugee20[20], or has committed acts contrary to the purposes and 
principles of the United Nations, shall not be a refugee.

II. Asylum and Treatment of Refugees 

Article III

Asylum to a Refugee

1. Everyone without any distinction of any kind, is entitled to the right to seek and to 
enjoy in other countries asylum from persecution.21[21]

2. A State has the sovereign right to grant or to refuse asylum in its territory to a 
refugee22[22] in accordance with its international obligations and national 
legislation. 23[23]

17[17] This paragraph is derived from Exception (2) of the Bangkok Principles. It is a set 
of exclusion clauses. Exclusion clauses were recommended at the Tehran meeting 
of Experts. The text is modified to correspond to the formulations of existing 
universal and regional instruments on refugees, as specified below. One participant 
proposed a specific reference to terrorism as a ground for exclusion. It was pointed 
out that, if properly applied, the exclusion clauses as stated in this paragraph and 
indeed in all the major international refugee instruments, should exclude a terrorist. 
While the problem of terrorism is not to be denied, it was deemed important to avoid 
giving the erroneous impression that all refugees are terrorists, which would in turn 
undermine the institution of asylum.

18[18] During inter-sessional consultations, the Government of Turkey proposed the 
addition of the words "including terrorists act" after the words "a crime against 
humanity" and substituting the words "any non-political crime" for the words "serious 
non-political crime".

19[19] Art.I(5) (a) of the OAU Convention and Art. IF(a) of the 1951 Convention.
20[20] Art.I(5) (b) of the OAU Convention and Art. IF(b) of the 1951 Convention.
21 [21] Para. 23 of the 1993 Vienna Declaration Human Rights. An alternative 

formulation might be: "Everyone has the right to seek and to enjoy in other countries 
asylum from persecution [...]". (Art. 14(I) Universal Declaration of Human Rights).

22[22]The Government of Islamic Republic of Iran during the 38th Session of AALCC 
proposed to substitute "entitled to seek and to enjoy in other countries asylum from 
persecution" by "eligible to seek asylum from persecution and enjoy protection in 
the country of asylum".

23[23]This insert was recommended by the Manila Seminar and amended by the 
Tehran Meeting of Experts from "domestic" to "national". One participant also 
proposed placing the word "its" in front of "national". The Government of Islamic 
Republic of Iran during the 38th Session of AALCC, proposed to substitute "a 
refugee in accordance with its international obligation and national legislation" by



3. The grant of asylum to refugees is a peaceful and humanitarian act.24[24] It25[25] 
shall be respected by all other States and shall not be regarded as an unfriendly act.
4. Member States26[26] shall use their best endeavours consistent with their respective 
legislation's to receive refugees and to secure the settlement of those refugees who, for 
well-founded reasons, are unable or unwilling to return to their country of origin or 
nationality.27[27]

Article III A28[28]
Non-refoulement

1. No one seeking asylum29[29] in accordance with these Principles shall be subjected 
to measures such as rejection at the frontier, return or expulsion which would result in 
his life or freedom being threatened on account of his race, religion, nationality, ethnic 
origin,30[30] membership of a particular social group or political opinion.31[31]
2. The provision as outlined above may not however be claimed by a person when there 
is reasonable ground to believe the person's presence is a danger to the security of the

"asylum seeker within its international obligation and in accordance with national 
legislation and policy.

24[24]Art.II (2) of the OAU Convention and the preamble of the United Nations 
Declaration on Territorial Asylum.

25[25]Stylistic substitution. During inter-sessional consultations, the Government of 
Turkey proposed addition of the words "so long as its peaceful and humanitarian 
nature is maintained".

26[26]During inter-sessional consultations, the Government of Thailand proposed the 
addition of the words "particularly the States which are not the States of first refuge" 
after the words "member States" and the Government of Pakistan was of the view 
that this Article should be declaratory rather than legally binding on States.

27[27] Art. II (I) of the OAU Convention. This proposed paragraph would indeed reflect 
the positive State practice in the Afro-Asian region in the past three decades.

28[28] The Manila Seminar proposed removing para. 3 from Art. III of the Bangkok 
Principles and making it into a separate Article in two paragraphs, as per the first 
two paragraphs below. The third paragraph below is actually para. 3 of Art. III of the 
Bangkok Principles.

29[29] During inter-sessional consultations, the Government of Thailand proposed 
deletion of the words "seeking asylum" and substitution with the words "After 
asylum is granted".

30[30] The addition of "ethnic origin" in the non-refoulement provision was 
recommended at the Tehran Meeting of Experts. It is in any case consistent with the 
grounds in the refugee definition. The Government of Turkey proposed deletion of 
the words "nationality" and "ethnic origin" from the definition.

31 [31] Rephrasing of Art. 111 as per footnote (23) above.



country in which he is, or who, having been convicted by a final judgement of a 
particularly serious crime, constitutes a danger to the community of that country.32[32]
3. In cases where a State decides to apply any of the above-mentioned measures to a 
person seeking asylum, it should grant provisional asylum under such conditions it may 
deemed appropriate, to enable the person thus endangered to seek asylum in another 
country.33[33]

Article VI
Minimum standards of treatment

1. A State shall accord to refugees treatment no less favourable than that generally 
accorded to aliens in similar circumstances, with due regard to basic human rights34[34] 
as recognized in generally accepted international instruments.35[35]
2. The standard of treatment referred to in paragraph 136[36] shall include the rights 
relating to aliens contained in the Final Report of the Committee on the Status of Aliens, 
to the extent they are applicable to refugees.
3. A refugee shall not be denied any rights on the ground that he does not fulfil 
requirements which by their nature a refugee is incapable of fulfilling.
4. A refugee shall not be denied any rights on the ground that there is no reciprocity in 
regard to the grant of such rights between the receiving State and the State or Country 
of nationality of the refugee or, if he is stateless, the State or Country of his former 
habitual residence.
5. States undertake to apply these principles to all refugees without distinction as to 
race, religion, nationality, ethnic origin, gender, membership of a particular social group 
or political opinion, in accordance with the principle of non-discrimination.37[37]

32[32] Idem. The Government of Turkey proposed the words "national security" and 
"public order" be used in the sense of Article 33(2) of the 1951 Convention and the 
word "serious" be replaced by the word "any".

33[33] Para 3 of Art. III as per footnote (23) above.
34[34] The Government of the Islamic Republic of Iran proposed to replace "as 

recognized in generally accepted international instrument's" with "in generally 
accepted international instruments" "in generally accepted instruments and within its 
potentials and possibilities" after human rights.

35[35] Insert recommended by the Manila Seminar. At the Tehran Meeting of Experts, 
one participant suggested substituting "as regards" for "with due regard". During the 
inter-sessional consultations, the Government of Thailand proposed replacing the 
words with the words "international law" and the Government of Turkey proposed 
the word "applicable" instead of the word "generally accepted".

36[36] As this is a restatement of para. 2 of this Art. VI, it had to be rephrased 
accordingly.

37[37] Derived from Art. IV of the OAU Convention and Art. 3 (partially) of the 1951 
Convention. The grounds of "ethnic origin" and "gender" are added to reflect current 
international standards, the latter reflecting Art. 18 of the Vienna Declaration on 
Human Rights and foreshadowing the next paragraph. This clause reflects 
recommendation (d) of the Manila Seminar under "Points for Further Review". In



6. States shall adopt effective measures for improving the protection of refugee women 
and as appropriate, ensure that the needs and resources of refugee women are fully 
understood and integrated to the extent possible into their activities and 
programmes. 38[38]
7. States shall take appropriate measures to ensure that a child who is seeking refugee 
status or who is considered refugee in accordance with applicable international or 
domestic law and procedures shall, whether unaccompanied or accompanied by his 
parents or by any other person, receive appropriate protection and humanitarian 
assistance in the enjoyment of applicable rights set forth in the present Principles and in 
other international human rights instruments to which the said States are Parties.39[39]
8. States shall give special attention to the protection needs of elderly refugees to 
ensure not only their physical safety, but also40[40] the full exercise of their rights, 
including their right to family reunification. Special attention shall also be given to their 
assistance needs, including those relating to social welfare, health and housing.
9. The body of the refugee shall be returned to the State of origin after his death, or to 
the country of which he was he habitual resident - even if it is not the country of his 
nationality, unless there is a written request (will) by the deceased refugee himself 
stating that he should not be buried in such a place.41[41]

Article VIII
Expulsion and Deportation

1. Save in the national or public interest or in order to safeguard the population,42[42] 
the State shall not expel a refugee.

inter-sessional consultations, the Government of Turkey proposed deletion of the 
grounds "nationality" and "ethnic origin" from the text.

38[38] See para (a) of UNHCR Executive Committee Conclusion No.64 (XLI) on 
Refugee Women and International Protection. At the Tehran Meeting of Experts, 
during the discussion of a possible provision on women, children and elderly 
refugees, one participant proposed a general provision on vulnerable groups as an 
alternative to a separate one on each such group as in paragraphs 6, 7 and 8.

39[39] Art. 22(1) of the 1989 Convention on the Rights of the Child.
40[40] During inter-sessional consultations, the Government of Thailand proposed the 

addition of the words "to the extent possible" after the words "but also". The 
Government of Turkey proposed addition of a new article concerning the 
responsibilities of refugees along the lines and in the spirit of Article 2 of 1951 
Convention.

41[41] Paragraph 9 was proposed by the Government of Saudi Arabia.
42[42] This excerpt is taken from Art.3(2) of the UN Declaration on Territorial Asylum. It 

substitutes for "on the ground of violation of the conditions of asylum". Another 
alternative proposed in Note (i) to Art. VIII of the Bangkok Principles would be: 
"save on ground of national security or public order, or a violation of the vital or 
fundamental conditions of asylum"; "national security and public order" are the only 
grounds provided for by the 1951 Convention in Art.32(1).



2. Before expelling a refugee, the State shall allow him a reasonable period within which 
to seek admission into another State. The State shall, however, have the right to apply 
during the period such internal measures as it may deem necessary and as applicable to 
aliens under such circumstances.43[43]
3. A refugee shall not be deported or returned to a State or Country where his life or 
liberty would be threatened for reasons of race, colour, nationality, ethnic origin,44[44] 
religion, political opinion,45[45] or membership of a particular social group.
4. The expulsion of a refugee shall be only in pursuance of a decision reached in 
accordance with due process of law.46[46] Except where compelling reasons of national 
security otherwise require, the refugee shall be allowed to submit evidence to clear 
himself, and to appeal to and be represented for the purpose before the competent 
authority or a person or persons specially designated by the competent authority.47[47]

III. Durable Solutions
Article IV

Right of return
1.A refugee shall have the right to return if he so chooses to the State of which he is a 
national or the country of his nationality and in this event it shall be the duty of such a 
State or Country to receive him.48[48]
2.49[49] This principle should apply to, inter alia,50[50] any person who because of 
foreign domination, external aggression or occupation51[51] has left his habitual place 
of residence, or who52[52] being outside such place desires to return thereto.

43[43] The phrase "as applicable to aliens under the same circumstances" is taken from 
Note (2) to Art. VIII.

44[44] These additional grounds were recommended for the refugee definition by the 
Manila Seminar and the Tehran Meeting of Experts respectively. See footnote (2) 
above. In inter-sessional consultations, the Government of Turkey expressed its 
reservations to the grounds "nationality" and "ethnic origin" in the text.

45[45] See footnote (3) above.
46[46] During inter-sessional consultations the Government of Thailand requested 

deletion of the words "The expulsion of a refugee shall be only in pursuance of a 
decision reached in accordance with due process of law".

47[47]Art. 32(2) of the 1951 Convention. This paragraph is consistent with the 
recommendation of a participant of the Tehran Meeting of Experts that a refugee 
should not be expelled without due process of law. It is also in conformity with Art. 
13 of the 1966 International Covenant on Civil and Rights. In the national context, 
the refugee's right to due process of law in expulsion cases was reaffirmed in the 
January 1996 decision of the Supreme Court of India in the case of National Human 
Rights Commission v. State of Arunachal Pradesh and Anther (1996 [I] SC 295).

48[48]The Government of Islamic Republic of Iran proposed the addition of "nothing 
shall prevent a refugee from exercising his/her right of return" at the end of Article 
IV para (1).



3. It shall [...] be the duty of the Government or authorities in control of such place of 
habitual residence to facilitate, by all means at their disposal, the return of all such 
persons as are referred to in the foregoing paragraph, and the restitution of their 
property to them.53[53]
4. This natural right of return shall also be enjoyed and facilitated to the same extent as 
stated above in respect of the dependents of all such persons as are referred to in 
paragraph 154[54] above.55[55]

Article V
Right to Compensation

1. A refugee shall have the right to receive compensation from the State or the Country 
which he left or to which he was unable to return.56[56]
2. The compensation referred to in paragraph 1 shall be for such loss as bodily injury, 
deprivation of personal liberty in denial of human rights, death of the refugee or of the 
person whose dependant the refugee was, and destruction of or damage to property and 
assets, caused by the authority of the State or country, public officials or mob violence.
3.57[57] Where such person does not desire to return, he shall be entitled to prompt and 
full compensation by the Government or the authorities in control of such place of

49[49] This and the next two paragraphs are paras. (1) (2) and (3) of the 1970 
Addendum to the Bangkok Principles. This incorporation of this Addendum was 
understood as appropriate in both Manila and Tehran.

50[50] Stylistic addition.
51[51] In inter-sessional consultations, the Government of Turkey proposed substituting 

the words "international or internal armed conflict" for the words "foreign domination, 
external aggression of occupation".

52[52] Idem. During inter-sessional consultations, the Government of Turkey proposed 
addition of the words "taking into consideration the agreements reached with the 
Government or authorities of those persons and with a view to preventing further 
displacement of other already displaced persons as a result".

53[53] 1970 Addendum, para 2.
54[54] Modified due to change in paragraph numbering.
55[55] 1970 Addendum, para. 3.
56[56] While a participant at the Tehran Meeting of Experts called compensation a 

utopia, another called attention to its necessity when, for example, refugees' 
property has been confiscated. He was probably referring to historical cases of 
compensation and restitution from Germany and from Uganda. In view of the 
financial implications for many developing nations, a number of reservations were 
expressed at the Manila and Tehran meetings on the refugees to receive 
compensation from their country of origin or former habitual residence. During the 
inter-sessional consultation process, particular reservations to Article V notably 
paragraph i, were expressed by the Governments of Sudan, Pakistan, Turkey, 
Jordan, Tanzania. Government of Tanzania also proposed a reference to some 
mechanism accessible by all parties, that can deal with compensation issues.



habitual residence as determined, in the absence of agreement by the parties 
concerned, by an international body designated or constituted for the purpose by the 
Secretary-General of the United Nations at the request of either party.
4. If the status of such a person is disputed by the Government or the authorities in 
control of such place of habitual residence, or if any other dispute arises, such matter 
shall also be determined, in the absence of agreement by the parties concerned, by an 
international body designated or constituted as specified in paragraph (3)58[58] 
above.59[59]

Article V (A)60[60]
Voluntary Repatriation61[61]

1. The essentially62[62] voluntary character of repatriation shall be respected in all 
cases and no refugee shall be repatriated against his will.
2. The country of asylum, in collaboration with the country of origin, shall make 
adequate arrangements for the safe return of refugees who request repatriation.
3. The country of origin, on receiving back refugees, shall facilitate their resettlement 
and grant them the full rights and privileges of nationals of the country, and subject them 
to the same obligations.
4. Refugees who voluntarily return to their country shall in no way be penalized for 
having left it or for any of the reasons giving rise to refugee situations. Whenever 
necessary, an appeal shall be made through national information media and through the 
relevant universal and regional organizations63[63] inviting refugees to return home 
without risk and to take up a normal and peaceful life without fear of being disturbed and 
punished, and that the text of such appeal should be given to refugees and clearly 
explained to them by their country of asylum.
5. Refugees who freely decide to return to their homeland, as result of such assurances 
or on their own initiative, shall be given every possible assistance by the country of 
asylum, the country of origin, voluntary agencies and international and 
intergovernmental organizations to facilitate their return. 64[64]

57[57] This paragraph and the next are paras. (4) and (5) of the 1970 Addendum. See 
footnote (38) above for explanation.

58[58] Numbering modified as per the new numbering of the paragraphs.
59[59] 1970 Addendum, para.5.
60[60] Under "Durable Solution” the Manila Seminar made detailed recommendations 

on voluntary repatriation which are reflected in this new Article taken from the OAU 
Convention.

61 [61] Art. V of the OAU Convention. Similar provisions are found in UNHCR's EXCOM 
Conclusion No.49 (XXXVI) on Voluntary Repatriation.

62[62] The Government of Islamic Republic of Iran proposed the deletion of "essentially" 
from para 1, Art V(a).

63[63] This phrase is substituted for "the Administrative Secretary-General of the OAU".
64[64] This and the other paragraphs of this proposed Article should meet the 

requirements of the Tehran Meeting of Experts participants who called for "ways



6. UNHCR shall, with the support of donor countries, facilitate/promote the voluntary 
repatriation whenever the conditions for return to the country of origin are prepared and 
conducive. 65[65]

Article V (B)66[66]
Other Solutions

1. 67[67] Voluntary repatriation, local settlement or resettlement, that is, the traditional 
solutions, all remain viable and important responses to refugee situations, even while 
voluntary repatriation is the pre-eminent solution. 68[68] To this effect, States should 
undertake, with the help of international governmental and non-governmental 
organizations,69[69] development measures which would underpin and broaden the 
acceptance of the three traditional durable solutions.
2. States shall promote comprehensive approaches, including a mix of solutions 
involving all concerned States and relevant international organizations in the search for 
and implementation of, durable solutions to refugee problems. 70[70]
3. The issue71[71] of root72[72] causes is crucial for solutions and international 
efforts should also be directed to the removal of the causes of refugee

and means to facilitate return", for "the means of integration after return", and for 
"sustainable reintegration". During inter-sessional consultations, the Government of 
Tanzania called for some reference in paragraphs 3-5, to the consequences for 
states which do not honour their undertakings to receive returning refugees and do 
not accord them rights to which they are entitled.

65[65]This paragraph was proposed by the Government of Islamic Republic of Iran at 
Accra Session.

66[66] While the Manila Seminar expressed the sense that the international climate was 
not ripe for a formal inclusion of local integration as a solution, it conceded that it 
had provided some positive experiences. As for third-country resettlement, while the 
Seminar deemed it not a solution for the vast majority of refugees in the Afro-Asian 
region, it nevertheless agreed that the resettlement option needed to be left open. 
(Report of the Seminar, p.6). At the Tehran Meting of Experts, both views were 
expressed and several participants called attention to the need to preserve these 
three traditional solutions in light of positive experiences in specific refugee context. 
This proposed article reflects these views.

67[67] UNHCR's EXCOM Conclusion No.61 (XLI) Note on International Protection, 
paras (iv) and (v).

68[68] The Government of Turkey proposed the addition of the words "third country" 
before the word "resettlement". The Government of Islamic Republic of Iran 
proposed to replace "local settlement or resettlement" with "Voluntary repatriation, 
integration in the country of asylum, or resettlement in a third country".

69[69] Stylistic insertion.
70[70] Manila Seminar (see Report of the Seminar, p.6). At the Tehran Meeting of 

Experts, one participant recommended the consideration of "regional approaches" 
which in fact are not at all excluded from the concept of "comprehensive 
approaches".



movements. 73[73] And the creation of the political, economic, social, 
humanitarian and environmental conditions conducive to voluntary 
repatriation. 74[74]

IV. Burden Sharing
Article IX75[75]
Burden Sharing

1. The refugee phenomenon countries to be a matter of global concern and needs the 
support of international community as a whole for its solution and as such the principle 
of burden sharing should be viewed in that context.
2. The principle of international solidarity and burden sharing needs to be applied 
progressively to facilitate the process of durable solutions for [...] refugees, whether 
within or outside a particular region, keeping in perspective that durable solutions in 
certain situations may need to be found by allowing access to refugees in countries 
outside the region, due to political, social and economic considerations.
3. The principle of international solidarity and burden sharing should be seen as 
applying to all aspects of the refugee situation, including the development and 
strengthening of the standards of treatment, support to states in protecting and assisting 
refugees the provision of durable solutions and the support of international bodies with 
responsibilities for the protection and assistance of refugees.

4. International solidarity and cooperation in burden sharing should be manifested 
whenever necessary, through effective concrete measures in support of States requiring 
assistance, whether through financial or material aid through resettlement opportunities.

71 [71] The word "issue" is substituted for "aspect" for stylistic purposes.
72[72] The word "root" is added to the text in order better to reflect the recommendation 

made at the Tehran Meeting of Experts.
73[73]UNHCR's EXCOM Conclusion No.40 (XXXVI).
74[74]Addressing the root causes of refugee movements by ensuring "sustainable 

repatriation" was recommended at the Tehran Meeting of Experts.
75[75]The Manila Seminar recommended that paras.I to IV of the 1987 Addendum be 

incorporated into the Bangkok Principles under the heading of "Burden Sharing" 
and become a new Art. IX (Report of the Seminar. P.6.).During inter-sessional 
consultations, the Government of Singapore noted that although the Principles deal 
primarily with the rights of refugees in States of refuge, the primary responsibility 
rests with States of origin to prevent the root causes of displacement from 
developing.
During inter-sessional consultations, the Government of Pakistan expressed the 
view that "the major share of the financial contribution be borne by rich countries 
and there should be minimum financial burden on developing countries" and the 
Government of Tanzania proposed there should be a right of host states to request 
and receive "necessary and adequate assistance from the international community 
which can enable them to accord refugees the minimum standards of treatment".



5.76[76] In all circumstances, the respect for fundamental humanitarian principles is an 
obligation for all members of the international community. Giving practical effect to the 
principle of international solidarity and burden sharing considerably facilitates States' 
fulfilment of their responsibilities in this regard.

V. Additional Provisions77[77]

Article X78[78]

Rights granted apart from these Principles79[79]

Nothing in these Articles shall be deemed to impair any higher rights and benefits 
granted or which may hereafter be granted by a State to refugees.

Article XI80[80]

Cooperation with International Organizations
States shall cooperate with the Office of the United Nations High Commissioner for 
Refugees and, in the region of its mandate, with the United Nations Relief and Works 
Agency for Palestine Refugees in the Near-East.81[81]

ANNEX-II
PROPOSALS SUBMITTED AT THE EXPERTS GROUP MEETING IN TEHRAN

1. Egypt
The delegation of Egypt proposed that an expanded definition should include, in 

its "exceptions" part, the "crime of terrorism". Moreover the crime of terrorism should 
also be considered as one of the reasons for the loss of status as refugee.
2. Ghana

The Delegate of Ghana proposed a definition of refugee as follows: "A refugee is 
a person who? Is outside the country of his nationality and is unwilling or cannot, for the

76[76]This paragraph is added to ensure a more complete statement of the principle of 
burden sharing and arises out of the discussions at the Tehran Meeting of Experts.

77[77] Title added for clarity.
78[78] This is the former Art.IX. The Manila Seminar had recommended that a new Art. 

IX be inserted under the rubric "Burden Sharing" and that this text be renumbered 
Art.X.

79[79]Title added for clarity. During the inter-sessional consultations, the Government of 
Pakistan expressed some reservations about the word "higher" in the draft text.

80[80]Under the heading of "Cooperation with international Organizations", the Manila 
Seminar "expressed its appreciation to UNHCR as well as to UNRWA for their 
dedication to their duties on behalf of refugees".(Report of the Seminar, p.5.)

81[81]On cooperation with UNHCR, see Art.VIII (I) of the OAU Convention, Art.35 of the 
1951 Convention, and Art. 11 of the 1967 Protocol relating to the Status of Refugees.



time being, return to his home country because his life, freedom or personal security 
would be at risk there; the risk emanating from a pattern of persecution on account of 
race, religion, nationality, membership of a particular social group or political opinion 
and/or from generalized violence (international war, internal armed conflict, foreign 
aggression or occupation, severe disruption of public order) or from massive violations 
of human rights in the whole or part of the country of nationality".
3. Uganda

The delegate of Uganda proposed to include 'colour' in the definition of refugees 
i.e. "persecution as result of colour ethnicity?quot; etc.

4. Islamic Republic of Iran
Proposal made by the delegate of the Islamic Republic of Iran concerning Article 

IV (right to return):
Taking into consideration that voluntary repatriation constitutes a right of the 

refugee, the importance of strengthening, extending and promoting the ways and means 
to facilitate conditions for voluntary return should be emphasized.



ANNEX III
COMMENTS RECEIVED BY THE SECRETARIAT AS OF 12 NOVEMBER 1999 FROM 

AALCC's MEMBER STATES ON THE CONSOLIDATED TEXT ON THE REVISED
BANGKOK PRINCIPLES

1. People's Republic of China
The Government of the People's Republic of China has no comments on the 

consolidated text on the revision of the Bangkok Principles at this stage". (Letter from 
the Embassy of the People's Republic of China, dated July 31, 1998).
2. Gambia

The Government of Gambia in its response, supports the revised proposals in 
toto. It has found them to be reasonable, proper and timely. (Letter from the Attorney 
Generals' Chambers and Department of State and Justice, Banjul, dated 31 August 
1999).
3. Republic of Indonesia

The Government of Indonesia has studied the text on the Revision of Bangkok 
Principles on Status and Treatment of Refugees and recommends to submit it without 
any further revisions. (Letter from the Embassy of the Republic of Indonesia, New Delhi, 
dated July 30, 1998).
4. Islamic Republic of Iran

The delegate of the Islamic Republic of Iran in his statement made at the Accra 
Session, proposed the following amendments, which would enhance the acceptability of
text.
I. Article 1, Definition of the term "Refugee"
The following definition was proposed:
"A refugee is a person who, owing to persecution or well-founded fear of persecution for 
reasons of race, colour, religion, nationality, ethnicity, political opinion or membership of 
a particular social or political group."
II. Asylum and Treatment of Refugees 
Article 3, Asylum to a Refugee.
Para 1. Everyone, without any distinction of any kind, is eligible to seek asylum from 
persecution and enjoy protection in the country of asylum.
Para 2. A state has the sovereign right to grant or to refuse in its territory to a asylum 
seeker within its international obligations and in accordance with national legislation and 
policy.
Article VI, Minimum Standards of Treatment
1. A state shall accord to refugees treatment no less favourable than generally accorded 
to aliens in similar circumstances, with due regard to basic human rights in generally 
accepted instruments and within its potentials and possibilities.
III. Durable Solutions



Article IV, Right to return
Para 1,? Nothing shall prevent a refugee from exercising his/her right for return (this 
sentence comes at the end of para 1).
Article V(A), voluntary repatriation
1. We suggest the word "essentially" be omitted in this para, and reads as follows. The 
voluntary character of..
(this is also consistent with conclusion Nos. 18 and 40 of EXCOM).
An additional para to the above mentioned article.
5. UNHCR shall, with the support of donor countries, facilitate/promote the voluntary 
repatriation whenever the conditions for return to the country of origin are prepared and 
conducive.
Article V(B) other solutions
Para 1. Voluntary repatriation, integration in the country of asylum, or resettlement in a 
third country?, while voluntary repatriation is considered as the most viable solution. To 
this effect......
IV. Burden sharing
Article IX Burden Sharing

We support the provision in the article of the consolidated text and inclusion a 
new paragraph (para 5) in the article IX. Considering the fact that most of the world's 
refugee population is hosted in the third world developing countries of Asia and Africa, 
"equitable burden sharing" is the principle factor in international solidarity, and it is a 
vital requirement of international protection and relevant standard for refugee treatment.
5. Japan

The Government of Japan has no particular comment on the above revision and 
is agreeable to the Revision of the AALCC's Bangkok Principles on Status and 
Treatment of Refugees. (Letter from the Embassy of Japan, New Delhi, dated August 
13, 1998).
6. Jordan

The Government of Jordan has advanced three points for their reservation to the 
revision of the Bangkok Principles:
(1) That the Palestinian refugees in Jordan enjoy a special status. They are accorded 

the same rights accorded to Jordanians including nationality without prejudicing their 
right to return or to compensation.

(2) The issue of the Palestinian Refugees linked to the overall Middle East question is 
not yet resolved. The parties have postponed it until the final negotiations take place. 
Therefore, Article (1) 6 (iii) of the Principles could negatively affect the right of 
Palestinian refugees to return and be compensated. Furthermore, it could affect the 
final negotiations.

(3) The Government of Jordan is known for its concern for humanitarian issues. It is 
also committed to human right and other humanitarian principles. Though Jordan is



not a signatory to the International Instruments concerning refugees, it has in reality 
applied the principles contained therein. In order to support the refugee community, 
Jordan's treatment to refugees, has at times exceeded the international standards. 
(Fax message JORAM/INDNE/HCR/0387 dated 15 March, 1 999).

7. Kuwait
The government of Kuwait in its comments on the subject, has inter alia drawn 

attention to the following four aspects: First, the changes in the definition of refugee is a 
humanitarian issue and not a political one, and does not include intervention into the 
internal affairs of the country giving refuge. Secondly, if the broadening of the definition 
of the term refugee is to strengthen the international protection system for refugees, it is 
to be kept in mind that this would entail huge cost for some countries, this sheltering 
refugees and, would not be possible without international cooperation. Thirdly, the 
Kuwaiti Constitution of 1962 according to its provision 64, does not allow handing over 
of political refugees, the state provides protection to such refugees. Lastly, the ministry 
of Justice has proposed the addition, to the provision relating to "loss of refugee status"

"if it becomes evident to the country of refuge that the refugee acquired the refugee 
status on the basis of false information, incorrect documents or he cheated which 
influenced the decision of national authority to grant him refugee status".*
(Letter from the Embassy of the State of Kuwait, dated 12 November, 1999).
8. Pakistan
Definition of the term "refugee"

In these Revisions we support the additions of the words "ethnic origin" as 
proposed in Tehran as far as the term "he" is concerned the substitution 'he/she' and 
'his/her' may be adopted.
Asylum to a Refugee

We support the details already provided and agree that we should avoid giving 
erroneous impression that all refugees are terrorists which would in turn undermine the 
institution of asylum from persecution according to universal declaration of human 
rights.
Non-refoulement

This article laid down the condition that no one seeking asylum in accordance 
with these principles shall be subjected to measures such as rejection at the frontier, 
return or expulsion from the host country. Although Pakistan has not resorted to using 
these harsh measures against refugees yet we do not support making it legally binding.
Minimum standards of treatment

We support in principle the provision and amendments made in this article.
Right of return

We support in principle the provision and amendments made in this article.
Right to compensation

* Unofficial translation.



Implementation of this article is likely to create financial hardships for developing 
and third world countries including Pakistan.
Voluntary repatriation

We support in principle the provision and amendments made in this article.
Other solutions

We support in principle the provision and amendments made in this article.
Burden sharing

We support the provision in the article with the recommendation with major share 
of the financial contribution be born by such countries and there should be minimum 
financial burden on the developing countries.
Rights granted apart from the Principle

Nothing in these Articles shall be deemed to impair any other rights and benefits 
granted or which may hereafter be granted by a State to refugees.
Cooperation with international organizations

We agree that all States shall cooperate with the office of the United Nations High 
Commissioner for Refugees and in the region of its mandate, with the United Nations 
Relief and Works Agency for Palestine Refugees in the Near-East. (Letter from the 
Ministry of Foreign Affairs, Islamabad addressed to the Office of the UNHCR, dated 
March 12,1999).



9. Philippines
The Government of Philippines has studied the text on the Revision of the 

Bangkok Principles and while referring to the revised definition of the term "refugee" is 
of the opinion that, although the addition of the 1996 OAU Convention governing specific 
Aspects of the Refugee Problem in Africa was recommended both at the Manila Seminar 
and the Tehran Meeting of Experts, there was no consensus among the participants at 
the Tehran meeting regarding the formulation of one comprehensive international 
definition of the term refugee to be incorporated in the Bangkok Principles.

As to whether or not the government of Philippines would support the 
consolidated text when presented, would be relayed to the AALCC Secretariat after the 
matter is discussed at a cabinet meting. All the same they reiterated the fact that they 
had no objections to the consolidated text relative to the updating of Bangkok Principles.
(Letter from Department of Justice, Manila, dated 11 January, 1999).
10. Qatar

The Government of Qatar has informed the AALCC that the concerned authorities 
in the State of Qatar have considered the consolidated text, and while they have 
appreciated the revised text, have no comments on the consolidated text.
(Letter from the Embassy of the State of Qatar, dated 9 July, 1999).
11. Saudi Arabia

First, regarding the loss or theft of travel documents or counterfeit travel 
documents and its use by persons seeking asylum and due to the increase in the 
number of applications for asylum, we feel obliged to add to these principles an article 
which could read:

"A person who uses or presents false or counterfeit travel documents, which 
enabled him to enter the State of asylum, will not be considered a refugee".

Secondly, the Bangkok Principles do not envisage the treatment and status to be 
accorded to a refugee who dies in the country of asylum, more specifically as regards 
the final rites to be conducted (burial). This could be a strong point of disagreement, 
between the country of asylum and the country of origin, vis-?vis political refugees. We 
would like to add an article to the Bangkok Principles, which could read as follows:

"The body of the refugee shall be returned to the State of Origin after his death, 
or to the country of which he was the habitual resident -- even if it is not the country of 
his nationality, unless there is a written request ('will') by the deceased refugee himself 
stating that he should not be buried in such a place".

The concerned authorities in Saudi Arabia are of the following opinion concerning 
the Bangkok Principles:
- Add to Article I the phase "unless he was tried for his crime"
- Delete paragraph 2 of the Article II, as it contradicts with paragraph 1.
- Add to paragraph 1 of Article III, the phrase:

"or because the internal rules of the country of asylum does not permit the granting 
to him of this rights".



Add to paragraph 1, of Article V: "unless it is proved that he has committed an act 
which threatens or hinders the protection of population of that State".

12. Singapore
The revised proposals for the Bangkok Principles are drafted with a view to 

concluding a Restatement of the Bangkok Principles. The nature of the restatement, 
when it is concluded should affirm the understanding that these principles are only 
recommendatory in nature and not legally binding.

It may be useful to note that not all the proposed articles are accepted as legal 
norms and are reflective of the forward looking attributes of the AALCC's work in this 
area. It may be argued that whilst it is commendable that the AALCC progressively 
develop guiding principles concerning refugees, to avoid the lack of commitment 
evidenced by the low ratification of the 1951 Convention and 1967 Protocol, the status 
and treatment of refugees should be left largely to be dictated by the abilities and 
resources of each State.

Addressing root causes should remain a primary focus in any document 
concerning mass exodus. There is great suffering associated with the plight of persons 
who are uprooted from their homes and forcibly displaced. However, despite the 
consideration of providing relief, the necessity to find durable solutions should not be 
obscured. New Articles 5(A) and (B) have been inserted under Part III of the revised 
principles on 'Durable Solutions'. These two articles deal with voluntary repatriation and 
other solutions, respectively. Essentially, the provisions oblige receiving States not to 
repatriate against the will of the refugee, and for States of origin to facilitate the 
voluntary return of refugees and asylum-seekers. Inter-State and inter-agency 
cooperation is also requested to ease voluntary repatriation. Voluntary repatriation is 
deemed", the pre-eminent solution" (Article 5(B) para 1), and the issues of root causes 
is considered?crucial for solutions?to the removal of the causes of refugee movement" 
(Article 5(B), para?).

Part VI on 'Burden Sharing' incorporates the 1987 Addendum to the Bangkok 
Principles. Part V on 'Additional Provision' includes a new final Article 11 which is an 
obligation on States to cooperate with the Office of the United Nations High 
Commissioner for Refugees and the United Nations Relief and Works Agency for 
Palestine Refugees in the Near-East.
General Comments

As a general observation, the revision is consistent with the intention of being 
guiding principles. Many of the provisions are not specific enough to create binding legal 
norms and would attract controversy, as they are more akin to principles of aspiration- 
value only. Accordingly, it would be preferable that the non-binding status of the 
principles be clearly stated in the preamble, as this was the original intention of the 
Bangkok Principles in 1966.

As with other international documents dealing with the status and treatment of 
refugees (the 1951) Convention and 1967 Protocol, OAU Convention, and Cartagena 
Declaration), the focus of these revisions are on establishing a definition from which 
rights can be claimed. These rights are accorded because the tile, "refugee", and are 
claimed against States of refuge, other resettlement States, and the State of origin. The 
revision has an opportunity to make clear that primary obligation for refugees should lie



with States that cause mass exodus, whether States of origin or a third States whose 
acts of aggression or invasion has caused the movement of persons. Instead, this 
primary obligation is only alluding to in a minor provision in Part III of the revised 
principles. Further, the traditional solutions to refugee crises, namely, re-settlement in 
third States or voluntary repatriation are both reactive rather than proactive solutions, 
such as, crisis prevention and early warning or implementing sound economic policies. 
A comprehensive plan of action must be mutli-disciplinary with a strong focus on 
developing the political, social and economic solution within States to prevent mass 
exodus.

With regard to definition issues, there are disadvantages with an expanded 
definition of refugees. For example, it may be argued that it would prolong the internal 
conflict or foreign domination, assist the conduct of unlawful policies of forced 
displacement of persons, and might act to apply undue pressure on the economic or 
social conditions with the receiving State, particularly where persons arrive in large 
numbers. It may be suggested that in line with seeking durable solutions and burden 
sharing, instead of broadening the definition of refugees, other avenues may be 
explored. For example, the concept of temporary safe havens within the State of origin 
or the wider protection and coordination of both local and international aid agencies to 
provide for persons within the State of origin could be developed so as to prevent the 
occurrence of mass exodus. (Letter from the Singapore High Commission, dated 
September 30, 1998).
13. Sudan
1. Refugee Definition
Article 1: Definition of the term "Refugee".

What has been mentioned in the Bangkok Principles regarding the definition of 
the term "Refugee" is in compliance with what has been mentioned in the Geneva 
Convention of 1951, the amended protocol of 1967 and that of the 1969 (OAU) 
Convention governing the Specific Aspects of Refugee Problem in Africa. Moreover, the 
exemptions included in the Bangkok Principle regarding the same are in conformity with 
the International Charters. As such the Government of the Sudan agrees to Article 1.
2. Asylum and Treatment of Refugees 
Article III - Sub-Article 1
The Sudan Government Agrees to it.
Article VI: Minimum Standard of Treatment
It is in accordance with the International Charters. Thus the Sudan Government agrees 
to it
Article VIII: Expulsion and Deportation 
The Sudan Government agrees to it.
Durable solutions:
Article IV: Right to return:

It is comprehensive and accurate. As such the Sudan Government agrees to it.



Article V: Right to Compensation
This Article stipulates that a refugee shall have the right to receive compensation 

from the state or the country which he left or to which he was unable to return.
The Sudan Government does not agree with what has been mentioned in this 

article as it entails financial costs on the part of the countries left by the refugees, the 
majority of which are developing countries with difficult economic situations and in no 
position to compensate the refugees.
Article V (a): Voluntary Repatriation
The Sudan Government agrees to it.
Article V (b): Other Solutions

This article stipulates the voluntary repatriation local settlement or resettlement, 
that is, the traditional solutions, all remain viable and important responses the refugee 
situation, even while voluntary repatriation is the pre-eminent solution. To this effect, 
states should undertake, with the help of international governmental and non
governmental organizations, development measures which would underline and broaden 
the acceptance of the three traditional durable solutions.
The Sudan Government agrees to that.
4. Burden sharing Article IX: Burden Sharing 
Th Sudan Government agrees to that
5. Additional Provisions
Article X: Rights granted from Bangkok Principles.
The Sudan Government agrees to that
(letter from the Embassy of the Republic of the Sudan, dated March 1, 1999)
14. Tanzania

The communication for Government of Tanzania states that it attaches great 
importance to the cause of refugees and their protection, it supports all effects which are 
aimed at alleviating refugee problems. The Tanzanian Government noted the following 
amendments, inter alia would enhance the acceptability of the text:
Definition of refugees

Regarding the definition of refugees, it supports the developments made both at 
Manila Seminar and the Tehran meeting of experts, which sought to expand the 
definition of Refugees to cover those persons who take refuge from places of their 
ordinary abode for fear of persecution on the ground of "Ethnic Origin". The expansion 
of the definition in this regard is timely and highly welcome. They supported all the 
recommendations made at the above two meetings, but had observations on the 
expansion of the definition to include" the dependents of the refugees.

"The dependants of a refugee shall be deemed to be refugees".
For those countries which have hosted refugees for generations, have a difficult 

experience of intermarriages and the resultant upshot of generation of "crossbreed". 
There is a great possibility for these persons to have a right of nationality of their own in



the host countries. Care is required before they are deemed to be refugees. The refugee 
status may not necessarily accord them the desired protection. They may end up with 
dual status. They may have problems with local integration or lose recognition from one 
of their parenthood. The phrase may as well be qualified in order to introduce either an 
element of choice on the part of refugee dependants or by uniting its application only to 
those dependants at the time of determination of refugee status or protection of the 
individual refugee.

Asylum
Two comments can be made regarding paragraphs 2 and 4. As retards paragraph 

1 of the Bangkok Principles, these principles are more elaborate and more precise, for it 
makes very clear that asylum must be granted to all persons without distinction of any 
kind. Paragraph 4 places a duty on Member States to use their best endeavours to 
receive and to secure the settlement of refugees. This paragraph complements 
paragraph 3 of Article IV which places a duty to Government or authorities in control of 
such place of habitual residence to facilitate the return of refugees should they wish. 
There is a need to address the duty of such later authorities to address themselves in a 
more meaningful manner, matters that facilitate safe exist of persons in need of asylum 
protection and those who wish to return. The coming studies should therefore address in 
these areas and deal with the details of this problem and its solutions.

Minimum standards of treatment
The Government of Tanzania supports the recommendation of the Manila 

Seminar that further studies be made on the standard of treatment of disadvantaged 
groups like women children and elderly refugees. Women and children need special 
attention to ensure that their particular needs are addressed to and their additional 
burden to rare and care for children are appropriately alleviated. The problems and 
difficulties facing women, children and the elderly vary, according to their social, cultural 
and economic backgrounds. There is need to do an in-depth study of the problems in 
order to come up with recommendations of appropriate protection befitting the 
disadvantaged group. Taking the elderly refugees as an example, the recognition of 
their presence and their past contribution to the society have to be recognized. They 
may not have much to contribute from their unspent life. Nevertheless, their past 
contributions may be recognized and honoured. In all, this grey area is one, which calls 
for further studies.

Durable solution
This area too calls for consideration, while they agreed with most of the 

recommendations, nevertheless the area of payment of compensation which is generally 
acceptable, proposes a methodology of payment which is rather illusory. Paragraph 3 of 
Article V envisages agreement by parties on the quantum and possible methodology of 
settlement. They proposed a mechanism which will be accessible by all parties, 
especially when it is considered that a relationship of the Refugee and his country of 
origin is the cause for refugee Status. It may not be possible for the parties to forge a 
relationship which may produce a workable agreement. Under these circumstances a 
tribunal could be the best option. The envisaged OAU Human Rights Court would, if 
replicated in other regions be a good option. The protocol of the court creates a locus



standi to individuals. It is hoped the Refugee victims of human rights abuse will find a 
recourse to such an institution.

Voluntary Repatriation
Regarding the voluntary repatriation, they supported the general framework for 

the right to return; and the work which has already been done on the area. However, 
more work needs to be done in order to shelter refugee confidence, when making 
decisions to return. Paragraphs 3 to 5 provide for the facilitation of return. Nothing is 
said on the effect of breach of those rights. The article needs to address the issue of the 
duty of those rights. The article needs to address the issue of the duty of States which 
dishonour undertakings made and contained under the article and the rights of refugees 
who might happen to suffer as a result of infringement.

Burden Sharing
Looking at the problem of refugees at its greater perspective, burden sharing is at 

the Centre of it. The problem calls for a global approach. The current practice of sharing 
the Burden of Refugees demonstrates uncertainties and inconsistencies. There is 
therefore need to look at the problem in a more uniform and certain manner globally. 
The proposal should answer the questions what rights should attach and be enjoyed by 
the States which are compelled to receive, house and accommodate refugees beyond 
their physical and fiscal capacity.

The Principles should develop a definite right for the host states to seek from the 
international community necessary and adequate assistance which can enable them to 
accord refugees the minimum standards of treatment, and possibly recuperate where 
run downs occur. (Fax message dated 14 April 1999, from the Ministry of Justice and 
constitutional Affairs, Tanzania).
15. Thailand

The Government of Thailand in its response, has proposed the following changes 
to the consolidated text:
1. Definition of the term "refugee"

Article 1 para 2 on definition of the term refugee. The phrase "events seriously 
disturbing public order" should be deleted, in order to avoid any divergence in 
interpretation as to which situations would fall under that definition.
2. Asylum to refugee

Article 3 para 4 on Asylum to refugee. The phrase "particularly the States which 
are not the State of first refugee" should be added after the words "member states" in 
order to emphasize the equal responsibility of all member States, and not only states of 
first refugee.
3. Non-refoulement

In Article 3A para 1 on non-refoulement, the words "seeking asylum" should be 
substituted with "after asylum is granted" in order to be consistent with the principle of 
non-refoulement.
4. "minimum standards of treatment.



In Article 6 para 1 on Minimum standards of treatment, the words "generally 
accepted international instruments" should be changed to "international law" for clarity. 
In para 9, the phrase "to the extent possible" should be added after the words "but also" 
for flexibility.
5. Expulsion and deportation

In Article 8 para 4 on expulsion and deportation, the first sentence, i.e." expulsion 
of a refugee shall be only in pursuance of a decision reached in accordance with due 
process of law", should be deleted. (letter from Royal Thai Embassy in New Delhi dated 
10 May 1999).
16. Turkey

The consolidated text of the AALCC is agreeable in principle. That said, the 
following amendments are recommended for the revision of the text, which, in our view, 
will improve the text and thereby enhance its acceptability.

Article 1, para 1 (a), Page 1:
Delete: "national", "country of nationality" and "habitual resident"
Insert: "Persons"

These three terms in this para and in the other parts of the text should be 
replaced with "persons" which is consistent with Article 1 of the 1951 Convention.

Article 1, Para 2, Page 1:
Delete: "events seriously disturbing public order"
Insert: "armed conflict"
Article 1, Para 7, Page 3
Insert: in the second line, after "crime against humanity" add 
"including terrorist act"
Delete: "serious" before "non-political crime"
Insert: "any"

Attempting to qualify the nature and magnitude of non-political crime would not be 
appropriate

Article 3, Para 1, (footnote 18) Page 3:
Alternative formulation on the basis of Article 14 of the Universal Declaration of Human 
Rights would be preferable to the existing text based on the Vienna Declaration.
Delete: "generally accepted"
Insert: "applicable"
Article 6, Para, Page 5:
Delete: "Nationality" and "ethnic origin"
Article 8, Para 3, Page 6:



Delete: "nationality" and "ethnic origin".
A new article should be formulated before article 8, concerning the 

responsibilities of the refugees along the lines and in the spirit of Article 2 of the 1951 
Convention.

The Turkish authorities, in the context of Article 3 (A), para 3, would like to recall 
and confirm the validity of the geographical limitation it has introduced under the 1951 
Convention.

I would kindly request that the proposed amendments should be incorporated in 
the next edition of the revised text and express my readiness to discuss with the 
Secretariat in greater detail the rationale of our proposals, should you deem appropriate. 
(Letter from the Turkish Embassy dated January 21, 1999).

ANNEX-IV
TABLE OF SPECIFIC COMMENTS RECEIVED FROM MEMBER STATES

Definition of the term "refugee"
(i) Iran: In Article 1, "religion should be added and membership of a 

particular social group" should be changed to "membership of a 
particular social or political group.

(ii) Kuwait: In Article 6, it is proposed the provision that if it becomes 
evident to the countries of refugee that the refugee acquired the refugee 
status on the basis of false information, incorrect document or the 
cheated which influenced the decision of national authority to grant him 
refugee status.

(iii) Pakistan: The word he should be substituted to he/she, and his to 
his/her.

(iv) Singapore: It may be suggested that in line with seeking durable 
solutions and burden-sharing instead of broadening the definition of 
refugees other avenues may be explored, e.g. the concept of temporary 
safe havens within the state of origin.

(v) Tanzania: Article 4 may as well be qualified in order to introduce either 
in element of choices on the part of the refugee dependant or by uniting 
its application only to those dependant at the time of determination of 
refugee status or protection of the individual refugee.

(vi) Thailand: In article 1 (Para 2, the phrase "events seriously disturbing 
public order should be deleted, in order to avoid any divergence in 
interpretation as to which situation would fall under that definitions.

(vii) Turkey: Article 1, (para 1 (a), delete "national", "country of nationality" 
and habitual resident". Insert: "persons". These three terms in this para 
in the other parts of the text should be replaced with "persons" which is 
consistent with Article 1 of the 1951 Convention. Article 1, para 2. Delete: 
"events seriously disturbing public order", Insert: "armed conflict". Article 
1, para 7, Insert: in the second line, after "crime against humanity" add 
"including terrorist act. Delete "serious" before "non-political crime",



Insert: "any". This is necessary because attempting to qualify the nature 
and magnitude of non-political crime would not be appropriate.

2. Asylum to a refugee
(i) Iran: The following amendments would enhance the acceptability of the 

text: Article 3, Asylum to a Refugee: Para I. Everyone, without any 
distinction of any kind, is eligible to seek asylum from persecution and 
enjoy protection in the country of asylum.
Para 2:A state has the sovereign right to grant or to refuse in its territory to a 
asylum seeker within its international obligations and in accordance with national 
legislation and policy.

(ii) Kuwait: The Kuwaiti constitution of 1962 according to its provision 64, 
does not allow handing over of political refugees, the State provides 
protection to such refugees. The Ministry of Justice has also proposed the 
addition, to the provision relating to "loss of refugee states" "if it becomes 
evident to the country of refuge that the refugee acquired the refugee 
status on the basis of false information, incorrect documents or he 
cheated, which influenced the decision of national authority to grant him 
refugee status" (unofficial translation).

(iii) Pakistan: Supports the details already provided and agrees that we 
should avoid giving erroneous impression that all refugees are terrorists 
which would in turn undermine the institution of asylum from 
persecution according to universal declaration of human rights.

(iv) Saudi Arabia: has suggested the following "A person who used or 
presents false or counterfeit travel documents, which enabled him to 
enter the state of asylum, will not be considered a refugee". Also add to 
paragraph 1, of Article III the phrase: "or because the internal rules of the 
country of asylum do not permit the granting to him of this right".

(v) Tanzania: has made two comments regarding paragraphs 2 and 4. As 
regards paragraph 1 of the Bangkok Principles, these principles are more 
elaborate and more precise, for it makes very clear that asylum must be 
granted to all persons without distinction of any kind. Paragraph 4 places 
a duty on Member States to use their best endeavours to receive and to 
secure settlement of refugees. This paragraph complements para 3 of 
Article IV which places a duty to government or authorities in control of 
such place of habitual residence to facilitate the return of refugees should 
they wish. There is need to address the duty of such later authorities to 
address themselves in a more meaningful manner, matters that facilitate 
safe exit of persons in need of asylum protection and those who wish to 
return. The coming studies should therefore address these areas and deal 
with the details of this problem and its solutions.

(vi) Thailand: Article 3 para 4 on Asylum to refugee. The phrase 
"particularly the States which are not the state of first refugee" should be 
added after the words "member states" in order to emphasize the equal 
responsibility of all Member States, and not only states of first refugee.



(vii) Turkey: Article 3, para 1, (footnote 18) Alternative formulation on the
basis of Article 14 of the Universal Declaration on Human Rights would 
be preferable to the existing text based on the Vienna Declaration. Delete: 
"generally accepted", Insert "applicable".

3. Non-refoulement
(i) Pakistan: This article laid down the condition that no one seeking 

asylum in accordance with these principles shall be subjected to 
measures such as rejection at the frontier, return or expulsion from the 
host country. Although Pakistan has not resorted to using these harsh 
measures against refugees, yet it does not support making it legally 
binding.

(ii) Thailand: In Article 3-A para I on non-refoulement, the words "seeking 
asylum" should be substituted with "after asylum is granted" in order to 
be consistent with the principle of non-refoulement.

4. Minimum Standards of Treatment
(i) Iran: Article VI, "A State shall accord to refugees treatment no less 

favourable than generally accorded to aliens in similar circumstances, 
with due regard to basic human rights in generally accepted instruments 
and within its potentials and possibilities.

(ii) Pakistan: Supports in principle the provision and amendments made in 
this article.

(iii) Tanzania: The government of Tanzania supports the recommendation of 
the Manila Seminar, that further studies be made on the standard of 
treatment of disadvantaged groups like women, children and the elderly 
refugees.

(iv) Thailand: In Article 6 para 1, the words "generally accepted
international instruments" should be changed to "international Law" for 
clarity. In para 9, the phrase "to the extent possible" should be added 
after the words "but also" for flexibility.

(v) Turkey: Article 6, Delete "nationality" and "ethnic origin".
5. Expulsion and Deportation
(i) Thailand: In Article 8 para 4, the first sentence, i.e. "expulsion of a 

refugee shall be only in pursuance of a decision reached in accordance 
with due process of law", should be deleted.

(ii) Turkey: Article 8, para 3, Delete "Nationality" and "ethnic origin". A new 
article should be formulated before article 8, concerning the 
responsibilities of the refugees along the lines and in spirit of Article 2 of 
the 1951 Geneva Convention.

6. Right to Return
(i) Iran: Article IV, para 1,? Nothing shall prevent a refugee from exercising 

his/her right for return (this sentence comes at the end of para 1).



(ii) Jordan: That the Palestinians refugees in Jordan enjoy a special status. 
They are accorded the same rights accorded to Jordanians including 
nationality without prejudicing their right to return or to compensation.

(iii) Pakistan: Supports in principle the provision and amendments made in 
this article.

7. Voluntary Repatriation
(i) Iran: Article V (A), has suggested the word "essentially" be omitted in 

this para, as reads as follows:
The voluntary character of.. (this is also consistent with conclusion Nos. 
18 and 40 of EXCOM). An additional para to the above mentioned article 
"UNHCR shall, with the support of donor countries, facilitate/promote the 
voluntary repatriation whenever the conditions for return to the country 
of origin are prepared and conducive".

(ii) Pakistan: Supports in principle the provision and amendments made in 
this article.

(iii) Singapore: New Articles 5 (a) and (B) have been inserted under part III of 
the revised principles on "Durable Solutions". A deals with voluntary 
repatriation essentially provisions oblige receiving States not to repatriate 
against the will of the refugee, and for states of origin to facilitate the 
voluntary return of refugees and asylum seekers. Inter-state and inter
agency cooperation is also required to ease voluntary repatriation. It is 
"deemed the pre-eminent solution".

(iv) Tanzania: They supported the general framework for the right to return; 
and the work which has been done on the area. However, more work 
needs to be done in order to shelter refugees confidence, when making 
decision to return.

8. Right to compensation
(i) Jordan: has reservations to the revision of Bangkok Principles inter alia 

the issue of Palestinian refugees is linked to the middle East question 
which is not yet resolved. The parties have postponed it until the final 
negotiations take place. Therefore Article (1)6(iii) of the Principles could 
negatively affect the right of Palestinian refugees to return and be 
compensated. Furthermore, it could affect the final negotiations.

(ii) Pakistan: Implementation of this article is likely to create financial 
hardships for developing and third world countries including Pakistan.

(iii) Sudan: The Sudan government does not agree with what has been 
mentioned in this article as it entails financial costs on the part of the 
countries left by the refugees, the majority of which are developing 
countries with difficult economic situations and in no position to 
compensate the refugee.

9. Burden Sharing



(i) Iran: Supports the provision in the article of the consolidated text and 
inclusion of a new para (5) in article IX. Considering the fact that most of 
the world's refugee population is hosted in the third world developing 
countries of Asia and Africa, "equitable burden sharing" is the principle 
factor in international solidarity, and it is a vital requirement of 
international protection and relevant standard for refugee treatment.

(ii) Pakistan: Supports the provision in this article with the
recommendation with major share of the financial contribution be borne 
by such countries and there should be minimum financial burden on the 
developing countries.

(iii) Singapore: Part IV incorporates the 1987 Addendum to the Bangkok 
Principles. Part V on "additional Provision" includes a new final Article 
which is an obligation on States to cooperate with the office of the UNHCR 
and the United Nations Relief and Works Agency for Palestinian Refugees 
in the Near-East. International aid agencies could provide for persons 
within the State of origin, this could be developed so as to prevent the 
occurrence of mass exodus.

(iv) Tanzania: Looking at the problem of refugees at its greater perspective, 
burden sharing is at the center of it. The problem calls for a global 
approach. The current practice of sharing the Burden of Refugees 
demonstrates uncertainties and inconsistencies. There is therefore need 
to look at the problem in a more uniform and certain manner globally. 
The proposal should answer questions what rights should attach and be 
enjoyed by the State which are compelled to receive, house and 
accommodate refugees beyond their physical and fiscal capacity.

82[1 ] In this draft, the parts in regular characters are from the Bangkok Principles, their 
Exceptions, Explanations, Notes, and Addenda. The texts in italics come from other 
sources, including recommendations of the Manila Seminar and the Tehran Meeting 
of Experts, and provisions of other international instruments. All sources other than 
Articles of the Bangkok Principles including comments submitted by individual state 
members during inter-sessional consultations between 1997-1999 are specified in 
footnotes. The comments of the Islamic Republic of Iran were made during the 38th 
Session of the AALCC held in Accra (1999).

83[2] Both the Manila Seminar and Tehran Meeting of Experts strongly recommended 
adding the ground of "nationality". The Tehran Meeting of Experts recommended 
"ethnic origin". The Islamic Republic of Iran proposed to replace "ethnic origin" to 
"ethnicity".



84[3] The term "opinion" is used in all the other international refugee definitions, instead 
of "belief".

85[4] The Islamic Republic of Iran proposed the addition of "membership of a particular 
social or political group". It proposed the inclusion of religion also as a cause for 
persecution.

86[5] It may be preferable in these times to use, whenever appropriate, the formulas 
"he/she" and "his/her".

87[6] Recommended as a substitute for "or" in Note (iv) to Art. I of the Bangkok 
Principles: this is also consistent with all other international refugee definitions.

88[7] During inter-sessional consultations, the Government of Thailand requested 
deletion of the word "events seriously disturbing public order" from the expanded 
definition of "refugee". The Government of Turkey proposed that the same words be 
replaced by the words "armed conflicts". The Government of Singapore expressed 
some caution about a broader definition. It suggested that other approaches to 
managing large number of refugee -- such as temporary protection -- might be more 
helpful in some situations.
Art. I (2) of the 1969 OAU Convention governing the Specific Aspects of Refugee 
Problems in Africa. This addition was recommended both at the Manila Seminar 
and at the Tehran Meeting of Experts. This paragraph also reflects Note (ii) to Art. I 
of the Bangkok Principles which refers to "invasion" and "occupying" of the State of 
origin, and para. I of the 1970 Addendum to the Bangkok Principles, which lists 
"foreign domination, external aggression or occupation". In conformity with the 
discussions at the Tehran meeting of Experts, it does not include the formula of the 
1983 Cartagena Declaration on Refugees which refers to "generalized violence,, 
[...], internal conflicts, massive violation of human rights [?]".

89[8] Note (vi) to Art.I of the Bangkok Principles.
90[9] Explanation of Art. I of the Bangkok Principles. During inter-sessional 

consultations, the Government of Tanzania proposed more flexibility in the 
application of this provision to give a degree of choice to affected family members.

91 [10] Exception (I) to Article I of the Bangkok Principles.



92[11] This paragraph is Art. II (Loss of Refugee Status) of the Bangkok Principles, the 
latter's cessation provisions, with some modifications derived from the Notes to the 
same Articles and from the 1951 Convention.

93[12] Stylistic addition.
94[13] Idem.
95[14] This sentence is derived from Note (ii) to Art. 11 of the Bangkok Principles.
96[15] Art. IC (5) of the 1951 Convention. This sub-paragraph usefully complements the 

rest of the text, the core of which is protection, as repeatedly indicated at the Tehran 
Meeting of Experts. It is also consistent with the recommendation of a participant at 
the Tehran Meeting that the changes justifying cessation of refugee status should 
be of a fundamental nature.

97[16] The provisions in sub-para (v) were proposed by the Government of Kuwait. A 
similar proposal was made by Saudi Arabia.

98[17] This paragraph is derived from Exception (2) of the Bangkok Principles. It is a set 
of exclusion clauses. Exclusion clauses were recommended at the Tehran meeting 
of Experts. The text is modified to correspond to the formulations of existing 
universal and regional instruments on refugees, as specified below. One participant 
proposed a specific reference to terrorism as a ground for exclusion. It was pointed 
out that, if properly applied, the exclusion clauses as stated in this paragraph and 
indeed in all the major international refugee instruments, should exclude a terrorist. 
While the problem of terrorism is not to be denied, it was deemed important to avoid 
giving the erroneous impression that all refugees are terrorists, which would in turn 
undermine the institution of asylum.

99[18] During inter-sessional consultations, the Government of Turkey proposed the 
addition of the words "including terrorists act" after the words "a crime against 
humanity" and substituting the words "any non-political crime" for the words "serious 
non-political crime".

100[19] Art.I(5) (a) of the OAU Convention and Art. IF(a) of the 1951 Convention.
101[20] Art.I(5) (b) of the OAU Convention and Art. IF(b) of the 1951 Convention.



102[21] Para. 23 of the 1993 Vienna Declaration Human Rights. An alternative 
formulation might be: "Everyone has the right to seek and to enjoy in other countries 
asylum from persecution [...]". (Art. 14(I) Universal Declaration of Human Rights).

103[22]The Government of Islamic Republic of Iran during the 38th Session of AALCC 
proposed to substitute "entitled to seek and to enjoy in other countries asylum from 
persecution" by "eligible to seek asylum from persecution and enjoy protection in 
the country of asylum".

104[23]This insert was recommended by the Manila Seminar and amended by the 
Tehran Meeting of Experts from "domestic" to "national". One participant also 
proposed placing the word "its" in front of "national". The Government of Islamic 
Republic of Iran during the 38th Session of AALCC, proposed to substitute "a 
refugee in accordance with its international obligation and national legislation" by 
"asylum seeker within its international obligation and in accordance with national 
legislation and policy.

105[24]Art.II (2) of the OAU Convention and the preamble of the United Nations 
Declaration on Territorial Asylum.

106[25]Stylistic substitution. During inter-sessional consultations, the Government of 
Turkey proposed addition of the words "so long as its peaceful and humanitarian 
nature is maintained".

107[26]During inter-sessional consultations, the Government of Thailand proposed the 
addition of the words "particularly the States which are not the States of first refuge" 
after the words "member States" and the Government of Pakistan was of the view 
that this Article should be declaratory rather than legally binding on States.

108[27] Art. II (I) of the OAU Convention. This proposed paragraph would indeed reflect 
the positive State practice in the Afro-Asian region in the past three decades.

109[28] The Manila Seminar proposed removing para. 3 from Art. III of the Bangkok 
Principles and making it into a separate Article in two paragraphs, as per the first 
two paragraphs below. The third paragraph below is actually para. 3 of Art. III of the 
Bangkok Principles.



110[29] During inter-sessional consultations, the Government of Thailand proposed 
deletion of the words "seeking asylum" and substitution with the words "After 
asylum is granted".

111[30] The addition of "ethnic origin" in the non-refoulement provision was 
recommended at the Tehran Meeting of Experts. It is in any case consistent with the 
grounds in the refugee definition. The Government of Turkey proposed deletion of 
the words "nationality" and "ethnic origin" from the definition.

112[31] Rephrasing of Art.III as per footnote (23) above.
113[32] Idem. The Government of Turkey proposed the words "national security" and 

"public order" be used in the sense of Article 33(2) of the 1951 Convention and the 
word "serious" be replaced by the word "any".

114[33] Para 3 of Art. III as per footnote (23) above.
115[34] The Government of the Islamic Republic of Iran proposed to replace "as 

recognized in generally accepted international instrument's" with "in generally 
accepted international instruments" "in generally accepted instruments and within its 
potentials and possibilities" after human rights.

116[35] Insert recommended by the Manila Seminar. At the Tehran Meeting of Experts, 
one participant suggested substituting "as regards" for "with due regard". During the 
inter-sessional consultations, the Government of Thailand proposed replacing the 
words with the words "international law" and the Government of Turkey proposed 
the word "applicable" instead of the word "generally accepted".

117[36] As this is a restatement of para. 2 of this Art. VI, it had to be rephrased 
accordingly.

118[37] Derived from Art. IV of the OAU Convention and Art. 3 (partially) of the 
1951 Convention. The grounds of "ethnic origin" and "gender" are added to reflect 
current international standards, the latter reflecting Art. 18 of the Vienna Declaration 
on Human Rights and foreshadowing the next paragraph. This clause reflects 
recommendation (d) of the Manila Seminar under "Points for Further Review". In 
inter-sessional consultations, the Government of Turkey proposed deletion of the 
grounds "nationality" and "ethnic origin" from the text.



119[38] See para (a) of UNHCR Executive Committee Conclusion No.64 (XLI) on 
Refugee Women and International Protection. At the Tehran Meeting of Experts, 
during the discussion of a possible provision on women, children and elderly 
refugees, one participant proposed a general provision on vulnerable groups as an 
alternative to a separate one on each such group as in paragraphs 6, 7 and 8.

120[39] Art. 22(1) of the 1989 Convention on the Rights of the Child.
121[40] During inter-sessional consultations, the Government of Thailand proposed the 

addition of the words "to the extent possible” after the words "but also”. The 
Government of Turkey proposed addition of a new article concerning the 
responsibilities of refugees along the lines and in the spirit of Article 2 of 1951 
Convention.

122[41] Paragraph 9 was proposed by the Government of Saudi Arabia.
123[42] This excerpt is taken from Art.3(2) of the UN Declaration on Territorial Asylum. It 

substitutes for "on the ground of violation of the conditions of asylum". Another 
alternative proposed in Note (i) to Art. VIII of the Bangkok Principles would be: 
"save on ground of national security or public order, or a violation of the vital or 
fundamental conditions of asylum"; "national security and public order" are the only 
grounds provided for by the 1951 Convention in Art.32(1).

124[43] The phrase "as applicable to aliens under the same circumstances" is taken 
from Note (2) to Art. VIII.

125[44] These additional grounds were recommended for the refugee definition by the 
Manila Seminar and the Tehran Meeting of Experts respectively. See footnote (2) 
above. In inter-sessional consultations, the Government of Turkey expressed its 
reservations to the grounds "nationality" and "ethnic origin" in the text.

126[45] See footnote (3) above.
127[46] During inter-sessional consultations the Government of Thailand 

requested deletion of the words "The expulsion of a refugee shall be only in 
pursuance of a decision reached in accordance with due process of law".



128[47]Art. 32(2) of the 1951 Convention. This paragraph is consistent with the 
recommendation of a participant of the Tehran Meeting of Experts that a refugee 
should not be expelled without due process of law. It is also in conformity with Art. 
13 of the 1966 International Covenant on Civil and Rights. In the national context, 
the refugee's right to due process of law in expulsion cases was reaffirmed in the 
January 1996 decision of the Supreme Court of India in the case of National Human 
Rights Commission v. State of Arunachal Pradesh and Anther (1996 [I] SC 295).

129[48]The Government of Islamic Republic of Iran proposed the addition of "nothing 
shall prevent a refugee from exercising his/her right of return" at the end of Article 
IV para (1).

130[49] This and the next two paragraphs are paras. (1) (2) and (3) of the 1970 
Addendum to the Bangkok Principles. This incorporation of this Addendum was 
understood as appropriate in both Manila and Tehran.

131[50] Stylistic addition.
132[51] In inter-sessional consultations, the Government of Turkey proposed 

substituting the words "international or internal armed conflict" for the words "foreign 
domination, external aggression of occupation".

133[52] Idem. During inter-sessional consultations, the Government of Turkey proposed 
addition of the words "taking into consideration the agreements reached with the 
Government or authorities of those persons and with a view to preventing further 
displacement of other already displaced persons as a result".

134[53] 1970 Addendum, para 2.
135[54] Modified due to change in paragraph numbering.
136[55] 1970 Addendum, para. 3.
137[56] While a participant at the Tehran Meeting of Experts called compensation a 

utopia, another called attention to its necessity when, for example, refugees'



property has been confiscated. He was probably referring to historical cases of 
compensation and restitution from Germany and from Uganda. In view of the 
financial implications for many developing nations, a number of reservations were 
expressed at the Manila and Tehran meetings on the refugees to receive 
compensation from their country of origin or former habitual residence. During the 
inter-sessional consultation process, particular reservations to Article V notably 
paragraph i, were expressed by the Governments of Sudan, Pakistan, Turkey, 
Jordan, Tanzania. Government of Tanzania also proposed a reference to some 
mechanism accessible by all parties, that can deal with compensation issues.

138[57] This paragraph and the next are paras. (4) and (5) of the 1970 Addendum. See 
footnote (38) above for explanation.

139[58] Numbering modified as per the new numbering of the paragraphs.
140[59] 1970 Addendum, para.5.



REPORT ON THE WORK OF THE INTERNATIONAL LAW COMMISSION 
AND JURISDICTIONAL IMMUNITIES OF STATES AND THEIR PROPERTY

Report on the Work of the International Law Commission at its Fifty-first Session

(i) Introduction

The International Law Commission (ILC) established by General Assembly 
Resolution 174 (III) of 21st September 1947 is the principal organ to promote the 
progressive development and codification of international law. The 34 member 
Commission held its Fifty-first session in Geneva from May 3 to July 23, 1999. 
The seven substantive topics on the agenda of this session were as follows:

1. State Responsibility;
2. International Liability for Injurious Consequences Arising Out of Acts Not 

Prohibited by International Law (Prevention of Transboundary Damage from 
Hazardous Activities);

3. Reservations to Treaties;
4. State Succession and its Impact on the Nationality of Natural and Legal 

Persons;
5. Diplomatic Protection;
6. Unilateral Acts of States; and
7. Jurisdictional Immunities of States and Their Property.
The General Assembly at its 53rd Session had, by operative paragraph of its 

resolution 53/102 of December 8, 1998 inter alia, recommended that the International 
Law Commission continue its work on the topics in its current programme.

The Commission at its Fifty first Session considered all the above mentioned 
items and some notes and comments on these topics have been given in the latter part 
of this chapter.

As regards "State Responsibility", the Commission continued with the task of 
second reading of the draft articles on the basis of the comments of member States on 
the draft articles as adopted by the Commission on first reading and the second report of 
the Special Rapporteur, Mr. James Crawford. 1[1] The second report of the Special 
Rapporteur dealt with Chapters III (Breach of an international obligation), IV (Implication 
of a State in the internationally wrongful act of another State) and V (Circumstances 
precluding wrongfulness) of Part One of the draft articles. The Commission decided to 
refer the draft articles in these three Chapter to the Drafting Committee and 
subsequently took note of the Report of the Drafting Committee.2[2] It also undertook a 
preliminary consideration of the question of countermeasures in Chapter III of Part II of 
the draft articles.

1[1] See A/CN.4/498 and Add 1 to 4. 
2[2] See A/CN.4/L.574.



As regards "International Liability for Injurious Consequences Arising out of Acts 
not Prohibited by International Law (Prevention of Transboundary Damage from 
Hazardous Activities)" the Commission considered the second Report of the Special 
Rapporteur, Dr. P.S. Rao, with respect to its future work on the topic.3[3] Pending the 
second reading of the draft articles on the prevention of transboundary damage from 
hazardous activities, the Commission decided to defer the consideration of the question 
of international liability.

With respect to the topic of "Reservations to Treaties" it may be stated that the 
Commission continued with the consideration of the Third Report of the Special 
Rapporteur,4[4] Professor Alain Pellet, which he had submitted at the last session. The 
Commission also had before it the Fourth report of the Special Rapporteur. 5[5] The 
Commission adopted eighteen draft guidelines pertaining to the first chapter of the 
Guide Practice. The First Chapter of the Draft Guidelines comprises sections concerning 
(i) the definition of reservations, (ii) the definition of interpretative declarations; (iii) the 
distinction between reservations and interpretative declarations; (iv) unilateral 
statements other than reservations and interpretative declarations; (v) unilateral 
statements in respect of bilateral treaties; and (vi) scope of definitions.

As regards the topic of "Nationality in Relation to the Succession of States" the 
Commission had before it a Memorandum prepared by the Secretariat.6[6] It established 
a working group to review the text of the draft articles as adopted on first reading in 
1997 in light of the comments of Governments. On the basis of the Report of the 
Working Group7[7] the Commission decided to refer the draft preamble and a set of 26 
draft articles on the Nationality of Natural Persons in relation to the Succession of States 
to the drafting Committee.8[8] Thereafter, having considered the Report of the Drafting 
Committee the Commission adopted the draft preamble and a set of 26 draft articles 
together with commentaries thereto. It decided to recommend to the General Assembly 
their adoption in the form of a declaration. It also decided to recommend to the 
Assembly that the work of the Commission on the topic be considered to have been 
concluded.

The Commission appointed Mr. Christopher J.R. Dugard to be Special 
Rapporteur on the topic "Diplomatic Protection", in place of Mr.M. Bennouna who had, in 
October 1998, been elected Judge of the International Tribunal for the Former 
Yugoslavia.

As regards the topic "Unilateral Acts of Sates" the Commission examined the 
second report of the Special Rapporteur, Mr. Rodriguez Cedeno, dealing with seven

3 [3] See A/CN.4/501.
4[4] See A/CN.4/491.
5[5] Doc. A.CN.4/499.
6[6] See A/CN.4/497.
7[7] See A/CN.4/L.572.
8[8] For the text of the draft articles on Nationality of Natural Persons in relation to the 

Succession of States adopted by the Drafting Committee on Second Reading see 
A/CN.4/L.573.



draft articles.9[9] The Commission agreed to take as the basic focus of its study - and as 
a starting point for gathering State practice thereon - the concept of "a unilateral 
statement by a State by which such State intends to produce legal effects in its relations 
to one or more States or international organizations and which is notified or otherwise 
made known to the State or international organization concerned". The Commission has 
requested its Secretariat to send a questionnaire to Governments inquiring about their 
practice and positions concerning certain aspects of unilateral acts. This follows the 
debate in the Commission at its fiftieth session whereat the discussion had been 
concentrated mainly on the scope of the topic, the definition and elements of unilateral 
acts, the approach to the topic and the final form of the Commission's work thereon. 
There had been general endorsement for limiting the scope of the topic to unilateral acts 
of States issued for the purpose of producing international legal effects and for 
elaborating possible draft articles with commentaries on the matter.

The Commission has invited views and comments on whether the scope of the 
topic should be limited to declarations, as proposed by the Special Rapporteur in his first 
report, or whether the scope of the topic should be broader than declarations and should 
encompass other unilateral expressions of the will of the State. Comments have also 
been invited on whether the scope of the topic should be limited to unilateral acts of 
States directed at or addressed to other States, or whether it should also extend to 
unilateral acts of States issued to other subjects of international law.

Finally, it may be recalled that the General Assembly had by its resolution 53/98 
of December 8,1998 invited the International Law Commission to present, in light of the 
informal consultations held pursuant to General Assembly Resolution 48/413 of 
December 9,1993, any preliminary comments that it may have regarding the outstanding 
substantive issues related to the draft convention on the Jurisdictional Immunities of 
States and their properties. In fulfilment of that mandate the Commission at its 51st 
Session established a Working Group and entrusted to it the task of preparing 
preliminary comments as required by General Assembly Resolution 53/98. The 
Commission took note of the Report of the Working Group10[10] and adopted its 
suggestions relating to five issues viz. (i) the concept of State for purpose of immunity;
(ii) the criteria for determining the commercial character of a contract or transaction; (iii) 
the concept of a State enterprise or other entity in relation to commercial transactions;
(iv) contracts of employment; and (v) measures of constraint against State property.
Jurisdictional Immunities of States and their Property

The Embassy of Japan in India, through a 'Note Verbale' informed the AALCC 
Secretariat that the Government of Japan was concerned about the situation of state 
Practices with regard to State immunity. The note stated "certainly it is an established 
fact that a state enjoys immunity from foreign jurisdiction for acts of sovereign authority 
and that immunity does not apply to its commercial activities. The modalities of such 
restrictive immunities, however vary considerably depending on the legal tradition of the 
forum state".

9[9] See A/CN.4/500 and Add. 1.
10[10] Doc. A/CN.4//L.576.



"Several states have enacted domestic legislation to reestablish coherence in 
their jurisprudence with regard to state immunity. From Japan's point of view such 
domestic legislation, constitutes a very significant contribution to the development of law 
on state immunity. Such domestic legislation, however, is not the ultimate solution to 
providing an international standard in the practices of state immunity. The question is 
how to establish basic rules governing the modalities of giving state immunity at the 
international law level when most countries are shifting to adopting a restrictive doctrine 
of immunity".

"At the sixth Committee of the UN, the discussion on drafting a treaty on 
jurisdictional immunity of states has just started. With that situation in mind Japan 
considered that AALCC should study this issue and express some views on this issue 
towards the international society and the UN". Thereafter the subject was taken up at 
the Cairo session for discussion and the same has been included in this introductory 
part. The text of the Explanatory Note forwarded by the Government of Japan on 28th 
December 1999 and Background Paper prepared by the Japanese Delegation dated 7 
February 2000 on the subject have been reproduced herewith.
A. TEXT OF THE EXPLANATORY NOTE FORWARDED TO THE AALCC BY THE

GOVERNMENT OF JAPAN ON 28th DECEMBER 1999.

Government of Japan is concerned about the situation of state practice in regards 
to State immunity. Certainly, it is an established fact that a State enjoy immunity from 
foreign jurisdiction for acts of sovereign authority, and that immunity does not apply to its 
commercial activities. The modalities of such restrictive immunities, however, vary 
considerably depending on the legal tradition of the forum State. We sometimes find the 
local courts having hesitation and even contradictions in its judgements.

Several States enacted domestic legislation to reestablish coherence in their 
jurisprudence in regard to State immunity. From Japan's point of view, such domestic 
legislation, of course, is the implementation of principles of international law, as well as 
a very significant contribution to the development of law for State immunity. Such 
domestic legislation, however, is not the final solution to providing an international 
standard in the practice of State immunity, because we cannot expect many countries to 
take legislative measures in the near future, and there are divergences of principles 
among the legislations. The questions how to establish basic rules of the modalities of 
State immunity at the international level when most countries have shifted to adopting 
restrictive doctrine of immunity.

The International Law Commission formulated the draft articles of "Jurisdictional 
immunity of States and their property" and reported it out to the General Assembly of the 
UN in 1991. The Sixth Committee identified, through its deliberations in WG, several 
issues on which views of the governments differed .The Sixth Committee resumed its 
consideration on the topic this year, based on the new report prepared by the 
International Law Commission. It also decided to continue the work next year and to 
urge the governments to submit their comments.

The Government of Japan considers it very important that the member 
governments of the AALCC take an active role in the codification process of this topic 
and accordingly proposes to subscribe this topic as an agenda of the Thirty-ninth 
Session of the AALCC.



B. BACKGROUND PAPER PREPARED BY THE JAPANESE DELEGATION

February 7, 2000

I. Formulation of Draft Articles by the ILC

The General Assembly of the United Nations invited, in 1997, the International 
Law Commission to commence work on the topic of jurisdictional immunity of States and 
their properties (Res. 32/151 of 19 December 1977). The Commission commenced its 
work on codification of the topic in 1978 and completed the formulation of the articles in 
1991. The draft articles reflect the transition from absolute rule to restrictive rule of 
jurisdictional immunity. As a rule, a State cannot invoke immunity from jurisdiction of the 
foreign court for commercial transaction, contract of employment, tort etc. In submitting 
the draft articles, the Commission recommended the Assembly to convene an 
international conference to conclude a convention on the subject.
II. Consideration of Draft Articles in the GA

The General Assembly considered the draft articles in the WG in 1992 and 1993 
and again in informal consultation in 1994. While the Chairman of the WG and informal 
consultation. Ambassador Carlos Calero-Rodorigues, was not able to attain the 
consensus, he identified the five major problems and offered his conclusions 
(A/C.6/49.L.2).

The General Assembly resumed its consideration on the topic last year in the 
WG. It had before it the comment from the ILC on major issues identified by 
Ambassador Calero-Rodorigues (pp.360-419) of the Report of the ILC 1999, A 54/10). 
The most contentious issues are "criteria for determining the commercial character of a 
contract of transactions" (the question of whether purpose test could be applied in 
addition to nature test) "Contract of employment" (the question of clarifying the 
employees who are recruited to perform governmental functions and "measure of 
constraint against state property" (the question of on which state property prejudgment 
and post-judgement measure of constraint could be taken).

The General Assembly decided to reconvene the WG this year to conduct 
substantive discussion on these major issues. It is scheduled to meet from 6 to 10 
November.
III. Role to be played by AALCC

In view of the fast increasing number of cases where states are being sued in 
foreign courts all over the world, it will be beneficial for members of the AALCC to have 
a standard rule regulating jurisdictional immunity. It is therefore, of utmost importance 
for the AALCC members to make an active and positive contribution in the work of the 
WG of the General Assembly for codification of this subject.

Therefore, with reference to the note of the Government of Japan the item 
"Jurisdictional Immunities of States and their Property" was included in the Agenda for 
Cairo Session (2000) and was taken up for discussion.
Thirty-ninth Session: Discussions



Mr. Mohammad Reza Dabiri, Deputy Secretary-General, AALCC while 
introducing the Secretariat brief on the topic welcomed Mr. Gerard Hafner, the 
Representative of the International Law Commission and stated that his 
presence was reflective of the strong ties of cooperation that the AALCC and ILC 
have developed over the years. He commended the Commission for the 
significant progress achieved in its work, relating to 'State Responsibility' and 
'Reservations to Treaties'. On the topic of 'International Liability for Injurious 
Consequences Arising out of Acts not Prohibited by International Law", Mr. 
Dabiri informed the Commission's decision to defer consideration of the 
question of international liability, until the completion of the second reading of 
the draft articles relating to prevention.

Mr. Dabiri welcomed the conclusion of the work on 'nationality' by the ILC which 
was marked by the adoption of a set of 26 draft articles on Nationality of Natural 
Persons in relation to Succession of States. The deliberations at the Sixth Committee 
however revealed divergences as to the final form in which it was to be adopted.

On the item, "Unilateral Acts of States", the Commission had agreed upon a 
working definition of what constituted unilateral acts of States. The agreed formulation 
defines the concept as a unilateral statement by which a State intends to produce legal 
effects in its relations to States or international organizations and which is notified or 
otherwise made known to the State or organizations concerned. He drew the attention of 
the AALCC Member States to the resolution of the General Assembly reminding them to 
respond to the questionnaire circulated by the ILC on this subject, by 1 March 2000.

Mr. Gerhard Hafner, the Representative of the ILC complimented the 
President, Vice-President and Amb. W.Z. Kamil for their election to the 
respective offices.

Noting with sadness the death of Judge Doudou Thiam who had served the ILC 
for nearly 30 years, Mr. Hafner recalled his valuable contributions more particularly his 
work as Special Rapporteur for the topic on Draft Code of Crimes against the Peace and 
Security of Mankind, and said that his death was a great loss to the Commission. He 
also informed the election of Mr. M. Maurice Kamto (Cameroon), Mr. M. Peter Tomka 
(Slovakia) and Mr. M. Giorgio Gaja (Italy) as members to the ILC.

Highlighting the salient features of the draft articles adopted by the Commission 
on "Nationality of natural persons in relation to the succession of States", he was of view 
that this exercise reflected the consolidation of human rights principles relating to right 
to nationality, avoidance of statelessness and the protection of family unity. On the item 
"State Responsibility, Mr. Hafner narrated in detail the Commission's consideration of 
the second report of the Special Rapporteur, which dealt with chapters III, IV and V of 
part One of the draft articles. He identified the 'definition of an injured State" as a difficult 
area that would further require substantial discussion within the Commission.

With respect to the topic "Reservations to Treaties" the Commission adopted 20 
draft guidelines pertaining to the first Chapter of the Guide to practice. Discussing the 
definitional aspects of "reservation" and "interpretative declaration", as adopted by the 
Commission, he acknowledged that the problem of distinguishing them was quite 
difficult in practice. However, this distinction, he said, must be made in good faith in 
accordance with the ordinary meaning to be given to its terms whereby due regard shall



be given to the intention of the State or the international organization concerned at the 
time the statement was formulated.

As regards the topic "Unilateral Acts of States", Prof. Hafner informed that the 
ILC Working Group on the subject had agreed on a working definition of 'unilateral acts' 
as a starting point for enabling further work as well as gathering relevant State practice. 
The Commission had decided to send to governments a questionnaire seeking materials 
and inquiring about their practice in the area of unilateral acts. He stressed the need for 
States to respond to this questionnaire as it would enable the ILC to truly reflect in its 
work the practice and interests of States.

On the item "International Liability for injurious consequences arising out of acts 
not prohibited by international law", the ILC at its current session examined the 
alternatives proposed by the Special Rapporteur as to the future course of action on the 
question of liability. On the basis of the deliberations that followed, the Commission 
decided to defer the consideration of the question of international liability, pending 
completion of the second reading of the draft articles on the prevention of transboundary 
damage from hazardous activities. With respect to the topic of "diplomatic protection", 
Mr. Hafner informed that the Commission appointed Mr. J.R. Dugard as the Special 
Rapporteur.

Brief reference was also made to the following aspects: the Working Group on 
Jurisdictional Immunities of States and their property; decision of the Commission on its 
work programme for the remainder of the quinquenium; and the dates of the fifty-second 
session of ILC.

The President then opened the floor for comments.
The Delegate of India commended the Representative of the ILC on his 

excellent and concise report. He added that the report of the ILC had touched upon a 
number of important topics which included State responsibility, nationality of persons 
and reservation to treaties. As regards State Responsibility, he was of the view that it 
was complicated and technical subject which should be looked into seriously. He opined 
that the AALCC Member States must come together to be able to influence the decision 
making process in the Commission. The Commission he added was left with no choice 
but to overlook the developing country viewpoints, as they received no feedback from 
countries. This lack of cohesiveness among Asian African States, he said was the 
reason why developing countries were not able to evolve a distinct legal viewpoint on 
matters of common concern. On a more positive note he added that the AALCC must be 
active, may be, by forming smaller special groups to study the topics on the ILC agenda 
in detail.

The Delegate of the Arab Republic of Egypt thanked Prof. Hafner on his 
excellent presentation. He concurred with the view of the Indian delegate and said that 
the developing countries must make use of the Committee for airing their views to 
enable a common stand on matters of mutual concern.

On the issue of state responsibility he was of the view that despite the topic being 
on the agenda of the ILC for more than twenty years, scarce progress had thus far been 
made. He welcomed the consideration by the AALCC of the second report submitted by 
the special Rapporteur for the topic Prof. James Crawford which consisted of 5 parts, 
and made the following remarks on it:



Regarding the responsibility of a state for coercing another state into committing 
a wrongful act (Art. 28) he believed that the final draft should ensure the inclusion of all 
forms of coercion i.e. military, economic, political.

Regarding counter measures (Art. 30) he reiterated the view that such counter 
measures, if included in the draft should have the requisite guarantees against abuse or 
disproportionality.

As for the topic, International Liability for injurious consequences of acts not 
prohibited by International Law, he commended the work done by Dr. Rao and 
supported the concepts of "Polluter Pays" and "equity" which the special rapporteur had 
adopted. He further hoped that the decision of the ILC to postpone discussion on the 
issue of "Liability" would not lead to any undue delay in conclusion of the work.

Regarding "Reservations to Treaties" he reiterated his country's view that the 
Vienna Convention regime (Art. 19-23) provided a flexible and pragmatic balance 
between the unity and integrity of the Treaties on one hand, and achieving universality 
of adherence on the other. As for the role of monitoring bodies of Human Rights 
instruments in determining the validity or acceptance of reservations, he was of the view 
that such a role would exceed the mandate of these bodies and would provide an 
unfounded retroactive authority and mandate to them.

On the topic relating to Reservation to Treaties he expressed the need for a 
flexible system which would also balance the integration of the human rights 
agreements. As regards unilateral acts of states, welcomed the third report of the 
Rapporteur and felt that the ILC should take steps in crystallizing the guidelines on the 
subject. In this regard, he further added that as there was no clarity of views, AALCC 
Member States must send in their comments to the ILC.

The Delegate of the Syrian Arab Republic speaking on the issue of 
international liability, stated that there was a need for further studies and research. On 
the issue of jurisdictional immunities of States and their property; he affirmed the views 
expressed by India and Egypt that there must be time allocated for in-depth discussion 
of the topics. In doing so he felt that common denominator or trends of common concern 
could be located and found out.

Since Prof. Gerhard Hafner, the Chairman of the Sixth Committee's Working 
Group on Jurisdictional Immunities was scheduled to depart from Cairo the same day, 
the Chair invited him to make his statement on the item "Jurisdictional Immunities of 
States and their Property".

Prof. Gerhard Hafner in his statement underscored the significance of the 
topic for the linkages it establishes between the sovereignty of States and the 
necessities of modern life where States are acting in economic matters. The 
increasing trend of sovereign States participation in economic matters coupled 
with the growing involvement of non-State actors in international relations, in 
his view were reflective of the changing conditions. Therefore he asserted that it 
would no longer be said that restrictive immunity infringes upon the equality of 
States.

Recalling the adoption by the ILC of a full set of draft articles on jurisdictional 
immunities and its submission to the Sixth Committee of the United Nations, Mr. Hafner 
outlined briefly the developments on this subject within the General Assembly from 1992



to 1994. Following the resumption of work at the General Assembly in 1997, the ILC had 
at its fifty-first session (1999) dealt with some of the substantive outstanding issues 
relating to the draft articles. The suggestions of the ILC were forwarded to the General 
Assembly at its 54th Session.

The Chairman gave an overview of the discussions within the Working Group, on 
the following issues.

(a) Criteria for determining the commercial character of a contract or transaction;
(b) Concept of a State enterprise or other entity in relation to commercial 

transactions;
(c) Contracts of employment; and
(d) Measures of constraint against State property.
As to the final form of the outcome of this work, Mr. Hafner said that there were 

differences in the Working Group. While one view supported the adoption of the draft 
articles in the form of a convention, some others were of opinion that formulating a 
'model law' or a 'non-binding instrument was more realistic and would allow the 
necessary flexibility in this regard. As regards the future course of action, he drew 
attention to the General Assembly Resolution 54/101, whereby a Working Group will 
continue its work on the topic during the forthcoming session of the General Assembly.

The Delegate of Islamic Republic of Iran in his statement focussed on the work 
of the ILC relating to 'State Responsibility'. At the outset, the delegate expressed the 
view that it is preferable for the Commission to retain as far as possible the substance of 
the draft articles adopted on first reading and to change them only if there were very 
good reasons for doing so. Against this backdrop, he offered some preliminary remarks 
on certain proposals submitted by the Special Rapporteur and discussed at the 51st 
session of the Commission.

Supporting the distinction between 'obligations of conduct' and 'obligations of 
result' made out in Article 20 of the present draft, he urged the retention of this 
formulation as it was of particular value to developing countries which generally do not 
have equal means at their disposal to achieve the result required of them. As to the 
notion of an obligation of prevention, the delegate argued for its deletion from the draft 
article as it could be covered under the rubic of obligations of conduct. The delegate 
expressed support for Article 26 bis on the 'exhaustion of local remedies, as it was an 
established rule of general international law.

Commenting on the text of Article 27 as proposed by the Special Rapporteur, 
concerning "assistance or direction to another State to commit an internationally 
wrongful act", the delegate stated that the article presupposed the existence of a 
general rule in international law that prohibited the rendering of aid and assistance in the 
commission of an internationally wrongful act. His delegation doubted the existence of 
any such rule and hence favoured the deletion of this article.

Concerning the interpretation of Article 33 on 'necessity', he was of the view that 
the article as it stood did not cover humanitarian intervention involving the use of force 
on the territory of another State.



His delegation supported the inclusion in the draft articles of specific rules on the 
application of countermeasures. Strong support for establishing a linkage between 
countermeasures and compulsory dispute settlement was expressed.

The Delegate of the Republic of Korea expressed appreciation for the lucid and 
informative presentation of Mr. Gerhard Hafner. On the work of the Commission relating 
to 'State Responsibility" the delegate supported the 'holistic' approach preferred by the 
Special Rapporteur. As regards the four options offered by the Special Rapporteur on 
the treatment of 'countermeasures', his delegation preferred the fourth option i.e. to deal 
with countermeasures in Part Two, but avoid any specific linkage of countermeasures 
with dispute settlement. On the item "Liability for Injurious Consequences Arising out of 
Acts not Prohibited by International Law, his delegation was of the view that the 
outcome of the work could ideally take the form of a "framework convention".

As regards the work of the ILC on "Reservation to Treaties", the delegate said 
that the definition of reservation as found in the Vienna regime on treaties must be the 
starting point for discussion. With respect to the topic "Unilateral Acts of States", his 
delegation called for a precise delineation of the scope of unilateral acts that were 
intended to be addressed by the ILC. In this context, he stressed the distinction to be 
maintained between "treaty acts" and "unilateral acts".

The Delegate of the People's Republic of China while complimenting Mr. 
Mohammad R. Dabiri, Deputy Secretary-General, AALCC and Mr. Gerhard Hafner for 
their comprehensive statements, noted with satisfaction the close ties that exist between 
the AALCC and the ILC, and the contributions made by the Committee to the working of 
the Commission. He bemoaned the fact that the views of the Asian-African States on 
international law were not adequately reflected in the appropriate fora and hence urged 
States to make a conscious effort in this regard. In this connection he offered the 
following two suggestions.

(i) Some of the Asian and African countries are handicapped due to lack of 
comprehensive legal frameworks on certain aspects of international law 
well as language barriers inhibiting the articulation of their position. To 
strike a balanced reflection of the legal positions of varied legal system, 
the International Law Commission should, besides the national laws and 
judicial trends, also take into account the practice and positions of States 
in its work.

(ii) Within the AALCC, he urged the need to identify ways and means of 
substantially contributing to the work of the ILC. Stating that the 
consideration of the ILC's Report during the annual session of the AALCC 
was beset with problems of lack of time, he proposed that at its future 
sessions the consideration could be limited to any one particular item on 
the agenda of the ILC. Such focussed attention, would in his opinion 
facilitate an in-depth consideration of crucial topics.

The Delegate of Sudan in his statement expressed the view that as regards the 
item on State Responsibility, there was no need to maintain a distinction between 
'obligations of result' and 'obligation of conduct'. Commenting on the adoption by the 
Commission of a set of draft articles on "Nationality of Natural persons in relation to the 
succession of States", he argued for the retention of dual nationality for the special 
value it had for millions of Asian and African nationals employed in foreign lands. He



also underscored the significance and urgency to codify the rules relating to 
jurisdictional immunities of States.

The Delegate of Pakistan expressing appreciation for the work accomplished by 
ILC, said that his delegation looked forward to the strengthening of the dialogue 
between the sixth committee and the ILC. One such way of making the dialogue 
meaningful, he suggested, was to ensure timely availability of the Report of the 
commission to States, as it would give reasonable time for governments to examine it, 
derive inputs from relevant governmental agencies and formulate their policies.

Speaking on the topic of Jurisdictional Immunities of States and their property, he 
said that Article 12 of the ILC's draft articles on the subject, makes no distinction 
between acts jure imperii and acts jure gestionis. Highlighting the underlying reasons 
marking a change from the absolute to restrictive immunity doctrine, the delegate 
pointed out that Article 12 provides for exemption from immunity even in respect of acts 
jure imperii. Thus this formulation, which does not take into consideration the motivation 
for the acts whether the acts or omission is intentional, malicious, negligent or 
inadvertent - would expose States to expensive litigation in some jurisdictions which 
have a long tradition of tortious litigation. For this reason he stated that this provision 
needs to be opposed.

The Delegate of Nepal commended the progress of work achieved by the ILC. 
He also expressed his appreciation for the AALCC brief on the topic.

The Delegate of Iraq reiterated the important role that the AALCC could play in 
articulating the views of developing countries and protecting their interest. More 
particularly the delegate pointed to the practices of extra-territorial application of national 
legislation and the intrusive behaviour of some major powers. He also expressed 
concern as to the marginalization of developing countries and called for efforts to 
address this trend.

The Committee then took up for consideration the item Jurisdictional 
Immunities of States and their Property.

The Deputy Secretary-General of AALCC, Mr. Mohammed Reza Dabiri, in his
introductory statement recalled that the International Law Commission commenced its 
exercise of codification on the topic in the year 1978 and in 1991 completed the work 
with the adoption 22 draft articles.

Subsequently from 1992 to 1994, the General Assembly considered the draft 
articles in a Working Group and informal consultations as well. At its 53rd Session in 
1998, the General Assembly decided to establish at its 54h Session an open-ended 
working group of the Sixth Committee to consider outstanding substantive issues related 
to the draft articles, taking into account the recent developments of State practice. The 
ILC was also invited to present at the 54th Session of the General Assembly any 
preliminary comments it might have in this regard.

At the 54th Session of the General Assembly, the Working Group held four 
meetings on this subject under the Chairmanship of Prof. Gerhard Hafner. The 
discussions of the Working Group also took note of the five outstanding issues related to 
the draft articles as identified by the ILC. These issues related to the draft articles as 
identified by the ILC. These issues identified are: (I) concept of a State for purposes of 
immunity; (b) criteria for determining the commercial character of a contract or



transaction; (c) concept of a State enterprise or other entity in relation to commercial 
transactions; (d) contracts of employment; and (e) measures of constraint against State 
Property.

The DSG said that the inclusion of this topic on the agenda of the current session 
within the AALCC, was based on the proposal advanced by the Japanese delegation. 
The background paper presented by Japan States that "in view of the fast increasing 
number of case where States are being sued in foreign courts allover the world, it will be 
beneficial for members of the AALCC to have a standard rule regulating jurisdictional 
immunity. It is therefore of utmost importance for the AALCC members to make an 
active and positive contribution in the work of the Working Group of the General 
Assembly for codification of this subject.

The Delegate of Myanmar expressing thanks to the delegation of Japan for 
proposing the inclusion of this item on the AALCC's agenda, narrated the evolution of 
the work within the ILC and the General Assembly. He highlighted the complexities 
inherent in the exercise, as the subject straddled the domains of public international law, 
corporate law and business practices. The shift from an absolute to a restrictive doctrine 
of immunity, was reflected in his exposition on the provision in ILC's draft articles 
relating to "Commercial Transactions" and the scope of immunity for State enterprises 
involved in business activities. Referring to the explicit provisions of the draft articles 
dealing with immunity of "ships owned or operated by a State", he expressed the view 
that air transportation could also be covered by the draft articles. He urged the need, 
while concluding comprehensive convention on the subject, to take into account the 
practice of States and the jurisprudence developed in different legal systems the civil 
law, common law and Islamic systems.

The Delegate of Japan while thanking Mr. Dabiri and Prof. Hafner for their 
presentations said that his delegation, in proposing the topic for inclusion on the 
AALCC's agenda, was guided by the desirability of drawing the attention of Member 
States to the importance of the subject. Characterizing the absolute doctrine of immunity 
as a product of a by gone era, the delegate informed that the General Assembly would 
continue its consideration of the subject at its forthcoming session. The aim of the 
exercise was to set global standards for the restrictive role of sovereign immunity.

While the subject was significant for AALCC States, he regretted that their 
participation in the exercise was minimal. He announced that Japan would make a 
positive contribution to the codification of rules relating to the subject and pledged the 
support of his government for any proposal aimed at facilitating exchange of views and 
coordination of position by AALCC Member States on this matter.

The Delegate of the Arab Republic of Egypt thanked Japan for the proposal 
and stated that the contemporary trends of privatization and the gradual obliteration of 
the traditional distinction between 'commercial' and 'sovereign' acts, provided the raison 
d'etre for the re-examination of the absolute position on sovereign immunity. He agreed 
with the views expressed by the Delegate of Myanmar, that the current exercise should 
take into account the practices prevailing in various Asian and African legal systems.

Speaking on the concept of a "State" for purposes of immunity, he said that it was 
in the interest of developing countries to seek a wider definition of the term "State" 
(Article 2 of the ILC draft articles). As regards "State enterprises", the delegate felt that a



State should have a say in the determination of the status of an entity, for purpose of 
immunity.

On the issue of determining what amounts to a 'commercial activity', he said that 
developed and developing countries' positions were very different. Referring to the 
controversies surrounding the appropriateness of employing the 'nature' or 'purpose' test 
in this connection, the delegate called for more focussed work on developing definite 
criteria to assess whether a particular activity amounted to a commercial transaction.

He was of the view that all member states of the AALCC should make their 
positions on this important topic known to the ILC, since the existing vacuum in this 
regard plays into the hands of the developed countries who unilaterally deny immunity to 
other States based on their own narrow definition.

The Delegate of the Islamic Republic of Iran drew attention to the divergences 
revealed by the deliberations of the Sixth Committee's Working Group and the 
uncertainties spring from conflicting positions prevailing in the national legislation of 
many countries. To obviate these disparities, he emphasized the necessity to develop 
an international standard for determinations of State Immunity'.

Thanking the initiative of Japan in introducing this item, the delegate urged the 
AALCC to monitor the developments and keep governments informed so as to enable 
AALCC Member States to coordinate their efforts at the forthcoming session of the 
General Assembly. Against this backdrop, he suggested that the AALCC could consider:

(a) the possibility of compiling national legislation and jurisprudence of Member 
States on jurisdictional immunities;

(b) the feasibility of organizing a workshop to give in-depth consideration to the 
matter; and

(c) preparing an Asian-African document on the topic, taking into account the 
ILC's draft articles.

The Delegate of the People's Republic of China while narrating the evolution of 
the work within ILC and the Sixth Committee of the General Assembly, informed that the 
topic will continue to be examined by the General Assembly at its forthcoming session. 
In order to ensure that the work takes into account the views of Asian-African States, he 
urged the AALCC to follow-up the development in this regard.

The Delegate of the Republic of Korea expressed the wish to see an early 
completion of the work relating to the codification process. He informed that the 
Supreme Court in his country had recently upheld the restrictive doctrine of immunity, 
and his government proposed to shortly enact domestic legislation on this subject. He 
also welcomed the approach of the ILC's working Group on the formulation of the 
concept of a "State". He said that this decision to merge sub paragraphs (b) (ii) and 
(b)(iii) in paragraph 1 of draft article 2, dealing respectively with "constituent units of a 
federal States" and "political subdivisions of the State", was acceptable. On the criteria 
for determining the commercial character of a contract or transaction, his delegation 
preferred the application of the 'nature test'.

The Chair, in its concluding remarks stated that the deliberations indicated a 
widely felt need to organize inter-sessional meeting for facilitating in depth consideration 
of the topic.



(ii) (a) Resolution on the "Work of the International Law Commission"
(Adopted on 23.2.2000)

The Asian-African Legal Consultative Committee at its thirty-ninth session,
Having taken note with appreciation of the Report of the Secretariat on 

the work of the International Law Commission (ILC) at its fifty-first session as 
set out in Document No. AALCC / XXXIX /CAIRO /2000/S.1.

Having also taken note with appreciation of the comprehensive statement 
of the Deputy Secretary General;

1. Expresses its appreciation on the comprehensive statement made by 
the Representative of the ILC on its work;

2. Affirms the significance of the contribution of the ILC to the 
progressive development of international law and its and its 
codification;

3. Commends the ILC on the adoption of a set of draft articles on 
Nationality of Natural Persons in relation to the Succession of States 
and on the progress of work on other items on its agenda at its fifty- 
first session;

4. Requests the Secretary-General to bring to the attention of the 
International Law Commission at its fifty-second session the views 
expressed on the items on it agenda during the thirty-ninth session of 
the AALCC; and

5. Decides to include an item entitled "The Report on the Work of the 
International Law Commission at its fifty-second session' on the 
agenda of its fortieth session.

(ii) (b) Resolution on the "Jurisdictional Immunities of States and their 
Property”

(Adopted on 23.2.2000)
The Asian-African Legal Consultative Committee at its thirty-ninth session
Appreciating the initiative of the Government of Japan for placing the 

item on its agenda;
Having heard the comprehensive statement of the Deputy Secretary 

General and the comments made by the delegations;
Also having heard with appreciation the illuminating statement of Prof. 

Gerhard Hafner, Chairman of the Working Group of the Sixth Committee of the 
General Assembly of the United Nations on Jurisdictional Immunities of States 
and their Property;

Noting that the Working Group of the Sixth Committee of the General 
Assembly of the United Nations will further consider the draft articles on 
Jurisdictional Immunity of States and Their Property;



1. Urges its Member States to participate actively in the Working Group 
of the Sixth Committee;

2. Requests the Secretariat to consider the feasibility of compiling 
national legislation jurisprudence and practices of the AALCC Member 
States on this item;

3. Also requests the Secretariat to consider the possibility of organizing 
workshop with the participation of legal advisers and jurists from the 
AALCC Member States and other interested countries prior to the 
meeting of the Working Group of the Sixth Committee; and

4. Decides to place the item "Jurisdictional Immunities of States and 
Their Properties" on the agenda of the its fortieth session.



(iii) Secretariat Study: The Report on the Work of the International Law
Commission

Long-term Programme of Work of the Commission
It will be recalled that a Planning Group established by the Commission for the 

forty-ninth session 11[11] had considered the Work Programme of the Commission for 
the present quinquennium and had taken the view that substantial progress should be 
made on those topics on which substantive work had already been undertaken and that 
it would be desirable to complete the first or the second reading, as the case may be, of 
those topics within the present quinquennium. It had invited the Working Groups on the 
respective topics to consider the matter and to make recommendations.

The Planning Group had established a Working Group on the Long Term 
Programme of Work12[12] to consider the topics that may be taken up by the 
Commission beyond the present quinquennium. The Working Group while emphasizing 
the role of the General Assembly in the selection of topics recommended that the 
selection of topics particularly within the Commission should be guided by the following 
criteria:

(a) that the topic should reflect the requirements of States in respect of the 
progressive development and codification of international law;

(b) that the topic is sufficiently advanced in stages in terms of State practice to 
permit progressive development and codification;

(c) that the topic is concrete and feasible for progressive development and 
codification.

It had also proposed that the Commission should not restrict itself to traditional 
topics but could also consider those that reflect new developments in international law 
and pressing concerns of the international community as a whole.

It will be recalled that the Commission at its Fiftieth session had identified "The 
Law of Environment" as one of the topics that the Commission could consider in the 
future. At the Commission's 51st session, Ambassador Chusei Yamada presented a 
feasibility study on "Guidelines for International Control for avoidance of Environmental 
Conflicts"13[13] for inclusion in the Long-Term Programme of Work of the Commission.

11[11]The Planning Group was composed of Mr. J. Baeba Soares (Chairman), Mr.M. 
Bennouna, Mr. J. Crawford, Mr. L.Ferrari Bravo, Mr.R. Goco, Mr.Q. He, Mr. L. 
Illueca, Mr. J. Kataka,Mr. I.Lukashuk, Mr. V. Mikulka, Mr. D.Opertti-Badan, Mr. G. 
Pambou-Tchivounda, Mr. A. Pellet, Mr. B. Sepulveda, Mr.B. Simma, Mr.D.Thiam 
and Mr. Z. Galicki (ex-officio member).

12[12]The Working Group on long term programme of work established at the Forty- 
ninth session of the Commission was composed of Mr. I.V. Lukashuk (Chairman); 
Mr. J. Baena Soares; Mr. Ian Brownlie; Mr. C. Dugard; Mr. L. Ferrari Bravo; Mr. R. 
Goco; Mr.Qizhi He; Mr. A. Pellet; Mr. B.Simma; Mr. Chusei Yamada and Mr. Z. 
Galiki (ex officio member).

13[13] See ILC (L1) INFORMAL/10.



Another Member of the Commission, Mr. Emmanual A. Addo, had submitted a 
feasibility study on the "Expulsion of Aliens"14[14] for the purpose of inclusion of that 
topic in the Commission's Long Term Programme of Work.

Yet another proposal advanced by Mr. Gerhard Hafner was the inclusion of the 
topic "The Polluter Pays Principle"15[15] for progressive development and codification of 
that norm.

Mr. Goco together with three other Members of the Commission proposed that 
the Commission could in the future undertake work on "Corruption and related 
Practices".16[16] Yet another proposal was the undertaking of work on "Non
discrimination in International Law". A feasibility study was prepared on the item by Mr. 
Galicki, Mr. Dugard and Mr. Simma.17[17]

At its fifty-first session this year, the Planning Group re-established the Working 
Group on the long-term programme of work to consider topics which might be taken up 
by the Commission beyond the present quinquennium. The Working Group was chaired 
by Mr. Ian Brownlie and reported to the Planning Group.18[18]

The Commission took note of the report of the Planning Group of last year in 
which it had identified the following topics as appropriate for inclusion in the long-term 
programme of work, viz., responsibility of international organizations; the effect of armed 
conflict on treaties; shared natural resources; and expulsion of aliens.

The Commission further took note that the Working Group on long-term 
programme of work had examined a number of feasibility studies on various other topics 
and that it intends to complete its work at the next session of the Commission. The 
Commission decided that the Working Group on the long-term programme of work 
should be re-established at the next session to complete its task.
(1) STATE RESPONSIBILITY

It will be recalled that the General Assembly at its fifty-first session had by its 
Resolution 51/163 drawn the attention of the Governments to the importance, for the 
International Law Commission, of having their views on the draft articles on State 
Responsibility adopted on first reading by the Commission at its forty-eighth session, 
and urged them to present in writing their comments and observations by 1 January 
1998, as requested by the Commission.

The Commission at its 49th Session decided to establish a Working Group. The 
Working Group on State Responsibility, inter alia, proposed that the Commission

14[14] See ILC (L1) INFORMAL/8.
15[15] See ILC (L1) INFORMAL/9.
16[16] See ILC (L1) INFORMAL/7.
17[17] See ILC (L1) INFORMAL/4.
18[18]The Working Group on the long term programme of work established at the Fifty- 

first session of the Commission was composed of Mr. I. Brownlie (Chairman); Mr. Q. 
He; Mr. Herdocia Sacasa; Mr. R. Goco; Mr. A. Pellet; Mr. Sepulveda; Mr. B. Simma; 
Mr. Chusei Yamada and Mr. R. Rosenstock (ex officio member).



appoint a Special Rapporteur for the topic and the Commission accordingly appointed 
Mr. James Richard Crawford as Special Rapporteur for the topic.

At its 52nd Session the General Assembly recommended that the International 
Law Commission continue its work on the topics in its current programme, including 
State Responsibility. At its 50th Session the Commission had before it the comments and 
observations received from Governments on the draft articles provisionally adopted by 
the Commission on first reading.19[19] Also before the Commission was the first report 
of the Special Rapporteur, Mr. James Crawford.20[20] The report was divided into two 
parts and dealt with general issues relating to the draft articles, the distinction between 
"crimes" and "delictual" responsibility. It also dealt with draft articles 1 to 15 of Part One 
of the draft articles as adopted on first reading.

After having considered articles 1 to 15 bis, the Commission referred them to the 
Drafting Committee. At the same session, the Commission took note of the report of the 
Drafting Committee on articles 1, 3, 4, 7, 8, 8 bis, 9, 10, 15 15 bis and A. The 
Commission also took note of the deletion of articles 2, 6 and 11 to 14.
Consideration of the topic at the present session

At its present session, the Commission had before it the second report of the 
Special Rapporteur, Mr. James Crawford21[21] and also comments and observations 
received from Governments on the draft articles provisionally adopted on first 
reading.22[22]

The report of the Special Rapporteur consisted of five parts. The first, relating to 
Chapter III of the draft articles dealt with the breach of an international obligation; the 
second related to Chapter IV and the implication of a State in the internationally 
wrongful act of another State; the third focussed on Chapter V dealing with 
circumstances precluding wrongfulness; the fourth was an annex containing a brief 
comparative review of the so far unexplored question of interference with contractual 
rights, a question that was related to Chapter IV of the draft articles; and the fifth related 
to certain questions of principle concerning countermeasures.
(a) Chapter III - Breach of an International Obligation

The Special Rapporteur while outlining the approach to Chapter III reiterated that 
the task of the Commission was restricted to secondary obligation of responsibility 
arising from breach. Drawing attention to the difficulties of distinguishing primary and 
secondary obligations, he said that if a narrow view was taken the scope of the rules of 
State responsibility might dwindle almost to nothing, leaving only the question of 
reparation and restitution. If a broad view were taken of the scope of the secondary 
rules, they would incorporate an enormous amount of primary material. Thus, in his 
view, Chapter III dealing with the rules of responsibility in relation to breach, strayed too 
far into the field of primary obligations. The second issue outlined by the Special

19[19] A/CN.4/488 and Add.1 and 2. 
20[20] A/CN.4/490 and Add.1-6.
21 [21] A/CN.4/498 and Add.1-4. 
22[22] A/CN.4/488 and Add.1-3.



Rapporteur was the relationship between Chapters I, III, IV and V. While the relationship 
between Chapters II and III was clearly articulated in Article 3, the question arose how 
Chapters IV and V fitted into that framework. He stressed the need for a holistic 
approach in order to identify the relationships among the different articles and parts of 
the draft.

The Commission then undertook an article-by-article discussion and referred the 
following articles to the Drafting Committee.

Draft Article 16 entitled Existence of a breach of an international obligation as 
presented by the Rapporteur included the essential elements of Article 17, paragraph 1 
and Article 19, paragraph 1 adopted on first reading. This article which has both an 
introductory and normative function stipulates that there is a breach of an international 
obligation when an act of that State does not comply with what is required of it under 
international law by that obligation, irrespective of the 'source' or 'content' of that 
obligation.

Draft Article 18 on Requirement that the international obligation be in force for the 
State as proposed by the Rapporteur is in substance akin to draft article 18(1) as 
adopted in first reading. The Special Rapporteur suggested the deletion of the original 
Article 18(2) and indicated that paragraphs (3) to (5) can be discussed in conjunction 
with Article 24. The proposed Article 18 centered on temporal aspects of obligations 
provides that no act of a State shall be considered internationally wrongful unless it was 
performed, or continued to be performed, at a time when the obligation in question was 
in force for that State.

Draft Article 20 deals with the distinction between 'obligations of conduct' and 
'obligations of result'.23[23] This distinction derived form civil law systems treated the 
former as being in the nature of "best efforts" obligations (such as those of a doctor 
towards a patient) and the latter as being tantamount to guarantees of outcome. The 
utility of retaining this distinction in the draft articles was a matter of animated discussion 
within the Commission. While the Special Rapporteur acknowledged that the distinction 
made some difference in terms of the burden of proof, he felt that it appeared to have no 
consequences in terms of the burden of proof, he felt that it appeared to have no 
consequences in terms of the rest of the draft articles. On the contrary, some other 
members who believed that the distinction should be retained pointed out that the 
distinction was 'cognitive' rather than normative and served as a tool to assess the type 
of obligation, without predetermining its outcome or applying qualitative standards 
thereto. Likewise, it was pointed out that the distinction might be of value to developing 
countries, which did not, all have equal means at their disposal to achieve the result 
required of them. As an extension of this discussion the Special Rapporteur proposed 
the deletion of Art. 21 (2) [as in first reading] dealing with 'extended obligations of result'.

23[23] The text of article 20 proposed by the Special Rapporteur reads as follows: 
Obligations of conduct and obligations of result
1. An international obligation requiring a State to adopt a particular course of 

conduct is breached if that State does not adopt that course of conduct.
2. An international obligation requiring a State to achieve, or prevent, a particular 

result by means of its own choice is breached if, by the means adopted, the 
State does not achieve, or prevent, that result.



The Special Rapporteur had proposed to merge Art. 23 on obligations of prevention with 
Art. 20(2). Some members pointed out that obligations of prevention were more often 
obligations of conduct. Indeed, obligations of prevention were often 'due diligence 
obligations' and not obligations of result as envisaged by the Special Rapporteur. 
Therefore, it was suggested not to categorize the 'obligations of prevention' as 'conduct' 
or 'result' in the draft articles.

Draft Articles 24 on Completed and Continuing Wrongful Acts and 25 on 
Breaches Involving Composite Acts of a State deals with the issues of the moment and 
duration of the breach of an international obligation. While there was general support for 
the Special Rapporteur's formulation of Article 24, the view was also expressed in the 
Commission that all reference to the question when a wrongful act began and for how 
long it continued could be deleted on the grounds that it was matter for the interpretation 
of the primary rules and the application of logic and common sense. However, the 
Special Rapporteur in reply felt that a distinction must be drawn between 'completed' 
and 'continuing' wrongful acts, in the light of the varying effects that they give rise to.

Draft Article 25 differentiated between "composite" and "complex" acts. A 
composite act consisted of a series of actions relating to what article 25 called "separate 
acts" which, taken together constituted a breach, irrespective of the fact whether each 
action individually constituted a breach (e.g. the adoption of the policy of apartheid by 
means of a complex of laws and administrative acts). Complex acts, on the other hand, 
occurred in relation to the same case (e.g. a series of acts against an individual which, 
taken together, amounted to discrimination). Drawing attention to the difficulties in 
distinguishing between composite and complex acts by reference to the primary rule, the 
Special Rapporteur recommended the deletion of the notion of 'complex' acts entirely.

Draft Article 26 bis as proposed by the Special Rapporteur, in effect is a retention 
of Article 22 of the draft articles in first reading. This article on the exhaustion of local 
remedies drafted in the form of a 'savings clause' stipulates that the Draft Articles on 
State Responsibility are without prejudice to the requirement that in the case of an 
international obligation concerning the treatment to be accorded by a State to foreign 
nationals or corporations, those nationals or corporations should have exhausted any 
effective local remedies available to them in that State.
(b) Chapter IV - Implication of a State in the Internationally Wrongful Act of

Another State
The Special Rapporteur outlining his approach to this chapter said the chapter 

essentially dealt with the question whether a State that had induced or assisted another 
State to commit an internationally wrongful act was itself also responsible for the 
commission of a wrongful act. Chapter IV should be seen as essentially concerned with 
situations in which a State induced another State to breach a rule of international law by 
which the inducing State itself was bound.

Draft Article 27 titled Assistance or direction to another State to commit an 
internationally wrongful act lays down the criteria by which a State that induces another 
State to commit a wrongful act is held responsible. Thus Article 27 provides that a State 
which aids or assists, or directs and controls another State in the commission of an 
internationally wrongful act is internationally responsible for doing so if, it satisfied the 
following two conditions:

(a) That State does so with the knowledge of the circumstances of the 
internationally wrongful act; and



(b) The act would be internationally wrongful if committed by that State.
The concurrent application of both criteria (a) and (b) is intended to ensure 

respect for the principle pacta tertiis nec nocent nec prosunt (a treaty creates neither 
obligations nor rights for a third State without its consent). It may be noted that this 
provision does not include activities carried out by States within the framework of an 
international organization.

Draft Article 28 on Responsibility of a State for Coercion of another State as 
proposed by the Special Rapporteur is a reformulation of Article 28, paragraph 2 as it 
stood at the time of first reading. The proposed article provides that a State that, with 
knowledge of the circumstances coerces another State to commit which would be an 
intentionally wrongful act of the latter (coerced) State, is responsible for the act. The 
debate in the Commission revealed the need to duly define the nature and scope of 
coercion, and making it clear that the term was not confined to the use of armed forces, 
but could also include economic pressure of a severe kind. A second issue that called 
for attention: whether, if the coercing State was not under an obligation into which the 
coerced State had entered with other States, it should be held responsible for the 
breach of the obligation.
(c) Chapter V - Circumstances Precluding Wrongfulness

At issue in this chapter are general "excuses" which are available to States in 
respect of conduct which would otherwise constitute a breach of an international 
obligation. Within the framework of secondary rules, the Special Rapporteur pointed out 
the need to maintain the distinction between an excuse in respect of the performance of 
an obligation and the continued existence of the obligation. The Chapter as formulated 
by the Special Rapporteur is structured as follows:

Art.29 bis - Jus cogens
Art. 29 ter - Self defence
Art. 30 - Counter measures
Art. 30 bis - Non-compliance caused by prior non-compliance
Art. 31 - Force majeure

Art. 32 - Distress
Art. 33 - Necessity
Draft Article 29 bis on Compliance with a peremptory norm stipulates that the 

wrongfulness of an act of State is precluded if the act is required in the circumstances 
by a peremptory norm of general international law. While this formulation found general 
support that a more general provision on the subject of jus cogens could be included in 
Chapter I thus establishing a general link between the doctrine of jus cogens and the 
subject of State Responsibility.

Draft Article 29 ter on 'self-defence' as proposed by the Special Rapporteur 
precludes the wrongfulness of an act of a State, if the act constitutes a lawful measure 
of self-defence taken in conformity with the Charter of the United Nations. Preclusion of 
wrongfulness as stated above does not extend to obligations that are intended to be 
obligations of 'total restraint' even for States engaged in armed conflict or acting in self
defence. This exception is aimed at preserving certain obligations relating to



international humanitarian law and non-derogable human rights and even in self
defence.

Draft Article 30 relating Countermeasures was not taken up for full discussion at 
this stage, as the Special Rapporteur stated that the fate of the provision was linked to 
the outcome of the Commission's consideration of the regime of countermeasures in 
Chapter III of Part 2.

Draft Article 30 bis on Non-compliance caused by prior non-compliance by 
another State as proposed by the Special Rapporteur states that the "wrongfulness of 
an act of State is precluded if the State has been prevented from acting in conformity 
with the obligation as a direct result of a prior breach of the same or a related 
international obligation by another State". This formulation is based on the maxim 
exceptio inadimpleti contractus. Diverging views were expressed in the Commission as 
to its inclusion in Chapter V. One view that emerged at the Commission was that the 
article on force majeure covered the content of the provision, while others suggested 
that this provision could be related to the draft article on countermeasures. The Special 
Rapporteur however, clarified the need to retain the content of Article 30 bis as distinct 
from 'force majeure' and countermeasures. Yet, he acknowledged that the precise 
formulation could be assessed only when the provisions on countermeasures had been 
formulated.

Draft Article 31 dealing with force majeure as proposed by the Special 
Rapporteur precludes the wrongfulness of an act of a State if the act is due to force 
majeure. Force majeure is defined as "the occurrence of an irresistible force or an 
unforeseen external event beyond the control of the State making it materially 
impossible in the circumstances to perform the obligation. Article 31, paragraph 2 adds 
that the excuse of force majeure does not apply if:

(a) the occurrence of force majeure results from the wrongful conduct of the 
State invoking it; or

(b) The state has by the obligation assumed the risk of that occurrence.
Draft Article 32 on "Distress" precludes the wrongfulness of an act of a State, if 

the author of the act in question reasonably believed that there was no other way, in a 
situation of distress, of saving that person's own life or the lives of other persons 
entrusted to his or her care. Distress concerned a situation where a person was 
responsible for the lives of other persons in his or her care (e.g. the Captain of a State- 
owned ship). Article 32 is a case of progressive development wherein the scope of 
distress has been extended beyond the narrow historical context of navigation to cover 
all cases in which a person responsible for the lives of others took emergency action to 
save life.

Draft Article 33 relating to Necessity as a ground precluding wrongfulness of an 
act of a State stipulates that the ground can be invoked if "the act is the only means of 
safeguarding an essential interest of that State against a grave 'and imminent peril". Yet 
another concurrent condition for invoking necessity is that the act must not 'seriously 
impair':

(i) an essential interest of the State towards which the obligation existed; or
(ii) if the obligation was established for the protection of some common or 

general interest.



Besides this necessity may not be invoked in the following circumstances: if the 
obligation in question arises from a peremptory norm; the obligation explicitly or 
implicitly excludes the possibility of invoking necessity; or the invoking State has itself 
materially contributed to the situation. The debate in the Commission favoured the 
formulation of the provision with strict conditions and limitations, so as to prevent abuse.

Draft Article 34 bis is a new provision put forth by the Special Rapporteur dealing 
with Procedure for invoking a circumstance precluding wrongfulness. Paragraph 1 of this 
article states that a State invoking a circumstance precluding wrongfulness should, as 
soon as possible, and after it has notice of the circumstance, inform the other State or 
States concerned in writing of it and of its consequences for the performance of the 
obligation. Members of the Commission welcomed this information and consultation 
procedure as a contribution to the progressive development of international law. While 
acknowledging this, the Special Rapporteur cautioned against giving any impression of 
creating a new primary obligation to inform. As regards paragraph 2 of this provision, 
which spelt out the dispute settlement process to determine the existence of the 
circumstance or its consequences for performance of the obligation, the Commission 
deferred its consideration for a later stage along with Part 3 of the draft articles.

Draft Article 35 as proposed by the Special Rapporteur is titled Consequences of 
Invoking a Circumstance Precluding Wrongfulness.24[24] The provision expressly 
dealing with cessation (as reproduced in paragraph (a) in the footnote here at) was 
included to reflect the findings of the International Court of Justice in the Gabcikovo- 
Nagymaros Project - case.25[25] Pursuant to the views expressed in the Commission, 
the Special Rapporteur took cognizance of the view that Article 35(b) should not be 
limited to Article 32 (distress) and 33 (necessity). He also deferred to the view that the 
Commission should not attempt to elaborate in detail the content and basis for 
compensation.
(d) Debate on "Countermeasures"

It may be recalled that following its preliminary debate on Article 30 
(countermeasures) in the context of Chapter V of Part One, the Commission deferred 
finalizing the text of the article until its consideration of countermeasures in Chapter III of 
Part Two.

Continuing with the discussion on this topic, the Special Rapporteur drew 
attention to the fact that it was difficult to take a view on countermeasures without 
forming a view on dispute settlement. He noted that under the draft articles, if 
countermeasures were taken, the "target" State (i.e. the State against whom they are 
taken and which have been said to have committed the internationally wrongful act) was

24[24]Article 35 as proposed by the Special Rapporteur reads as follows:
The invocation of a circumstance precluding wrongfulness under this Chapter is
without prejudice:
(a) To the cessation of any act not in conformity with the obligation in Question, if 

and to the extent that the circumstance precluding wrongfulness no longer 
exists;

(b) In the case of articles 32 and 33, to the question of financial compensation for 
any actual harm or loss caused by that act.

25[25] ICJ Reports 1997.



entitled to unilaterally force the State taking the countermeasures (i.e. the "injured 
State") to go for compulsory arbitration. From a policy standpoint, the Special 
Rapporteur observed, that it was undesirable to limit the right to settlement of disputes 
to the State, which had ex hypothesi committed a wrongful act. Hence he felt it was 
better to formulate the provisions in a way that would require State to do whatever they 
could to resolve disputes, but which would not link the taking of countermeasures to 
judicial settlement.

The Special Rapporteur identified four options with regard to the formulation of 
Article 30.26[26]

1. to retain article 30 in essentially its present form, but to delete the treatment 
of countermeasures in Part Two;

2. not to deal with countermeasures in Part Two, but to incorporate substantial 
elements of the legal regime of countermeasures into article 30;

3. to engage in a substantial treatment of countermeasures in Part Two, 
including the linkage with dispute settlement; or

4. to deal with countermeasures in Part Two but avoiding any specific linkage 
with dispute settlement.

He expressed his preference for the last option.
The Commission thereafter referred the articles in Chapter III, IV and V to the 

Drafting Committee27[27] and subsequently took note of the report of the Drafting 
Committee.28[28]
(2) INTERNATIONAL LIABILITY FOR INJURIOUS CONSEQUENCES ARISING

OUT OF ACTS NOT PROHIBITED BY INTERNATIONAL LAW
The Commission at its 49th Session had resumed its work in order to complete 

the first reading of the draft articles relating to the activities that risk causing 
transboundary harm and had established a Working Group which inter alia 
recommended that the Commission appoint a Special Rapporteur. The Commission had 
accordingly appointed Dr. P.S. Rao, Special Rapporteur, for "prevention of 
Transboundary Damage from Hazardous Activities". The Commission at that session 
had decided to divide the topic of International Liability for Injurious Consequences

26[26]Article 30 as proposed by the Special Rapporteur reads as follows:
Countermeasures in respect of an internationally wrongful act.
The wrongfulness of an act of a State not in conformity with an international 
obligation of that State is precluded if and to the extent that the act constitutes a 
lawful countermeasure as provide for in articles (XX) - (XX).

27[27]The Drafting Committee on this topic established at the Fifty-first session of the 
Commission was composed of Mr. E. Candioti (Chairman), Mr. J. Crawford (Special 
Rapporteur), Mr. H. Al-Baharna, Mr. A. Al-Khasawneh, Mr. I. Brownlie, Mr. C. J.R. 
Dugard, Mr. C.P. Economides, Mr. G. Gaja, Mr. G. Hafner, Mr. Q. He, Mr. Herdocia 
Sacasa, Mr. I.I.Lukashuk, Mr. G.Pambou-Tchivounda,Mr. P.S.Rao, Mr. B.Simma, 
Mr.C.Yamada and Mr. R. Rosenstock (ex officio).

28[28] A/CN.4/L.574.



Arising Out of Acts Not prohibited by international law into two parts. It had decided to 
first address the "Problem of Prevention of Transboundary Effects of Hazardous 
Activities" and then consider the "Question of Liability".

The Commission at its 50th Session considered the First Report of the Special 
Rapporteur, Dr. P.S. Rao.29[29] The report on the "Prevention of Transboundary 
Damage from Hazardous Activities" was divided into three parts, the first of which dealt 
with the concept of prevention and scope of the Draft Articles. In his report Dr. Rao had 
emphasized that the Commission's work on the subject of prevention be placed in the 
context of sustainable development for it was in the broader context of sustainable 
development that the concept of prevention had assumed great significance and 
topicality. The objective of prevention of transboundary harm arising from hazardous 
activities had been incorporated in Principle 21 of the Rio Declaration and confirmed by 
the International Court of Justice in its Advisory Opinion on the Legality of the Threat or 
Use of Nuclear Weapons as forming a part of the corpus of international law.

The text of the draft articles adapted on first reading at the 50th Session address 
the first set of problem, that is, the question of prevention.30[30] The Special Rapporteur 
had proposed a complete set of articles on the subject - a total of 17 articles. The 
Commission after consideration of the report of the Drafting Committee adopted on first 
reading the set of 17 draft articles on prevention of transboundary damage from 
hazardous activities and transmitted the draft articles to Governments for comments and 
observations.
Work of the Commission at the Current Session

At the present session, the Commission had before it the second report of the 
Special Rapporteur, Dr. P.S. Rao.31[31] The report comprised of five sections:

- Sections I and II, inter alia, dealt with the questions raised in the 
1998 report of the Commission on the nature of the obligation of 
prevention and the type of dispute settlement procedures that may be 
suitable for the draft articles.

- Section III elaborated on the salient features of the concept of 'due 
diligence' and ways in which that concept could be implemented in the 
light of State practice and doctrine.

- Section IV reviewed the treatment of the 'concept of international 
liability' in the ILC since the subject was placed on its agenda as well 
as negotiations on liability issues in other forums.

- In section V of the Report, the Special Rapporteur offered three 
options as regards the future course of action on the question of 
liability. The three options were:

29[29] A/CN.4/487 and Add.1.
30[30] See Document A/CN.4/L.554 Add.1. 
31 [31] A/CN.4/501.



(i) To proceed with the topic of liability and finalize some recommendations, 
taking into account the work of the previous Special Rapporteurs and the 
text prepared by the Working Group in 1996;

(ii) To suspend the work on international liability, until the Commission 
finalizes its second reading of the draft articles on the regime of 
prevention; and

(iii) To terminate the work on the topic of international liability unless a fresh 
and revised mandate is given by the General Assembly.

Following the request of the Special Rapporteur seeking comments on the three 
options, as a matter of immediate focus for discussion, the Commission opted for the 
second option. Accordingly, it decided to defer consideration of the question of 
international liability, pending completion of the second reading of the draft articles on 
the prevention of transboundary damage from hazardous activities.



(3) RESERVATIONS TO TREATIES
The UN General Assembly in its resolution 48/31 of December 1993 endorsed 

the decision of the ILC to include in its agenda the topic "The Law and Practice relating 
to reservations to treaties". At its forty-sixth session 1994, the Commission appointed 
Mr. Alain Pellet as Special Rapporteur the topic.

The Commission at its forty-seventh session in 1995 and the forty-eighth session 
in 1996 received and discussed the first and second reports of the Special Rapporteur, 
respectively.

The International Law Commission had, at its 49th session, adopted a set of 
Preliminary Conclusions on Reservations to Normative Multilateral Treaties, including 
Human Rights Treaties. The General Assembly, at its 52nd session, had taken note of 
the Commission's preliminary conclusions and of the invitation to all treaty bodies set up 
by normative multilateral treaties that might wish to do so to provide their comments and 
observations on the conclusions.

The General Assembly had by its Resolution 52/156 drawn the attention of 
Governments to the importance for the International Law Commission of having their 
views on the Preliminary Conclusions on reservations to normative multilateral treaties, 
including human rights treaties.
Work of the Commission at its Fiftieth Session

At its 50th Session the Commission considered the Third Report of the Special 
Rapporteur Professor Alain Pellet, on the reservation to treaties.32[32] The Third report 
of the Special Rapporteur was divided into two chapters, the first of which surveyed the 
earlier work of the Commission on the topic. The second chapter of the Report of the 
Special Rapporteur addressed the question of definition of reservations (and 
interpretative declarations), and reservations (including interpretative declarations) to 
bilateral treaties.

In his survey of the earlier work of the Commission on the topic, the Special 
Rapporteur had drawn attention to two decisions of the Commission: (a) that in principle 
and subject to an unlikely "State of necessity", the Commission would not call into 
question the provisions of the Vienna Conventions on reservations and would simply try 
to fill the lacunae and if feasible to remedy the ambiguities and clarify the obscurities in 
them; and (b) that its work would lead to the preparation of a Guide to Practice, which 
would be grafted on to the existing provisions, filling the lacunae therein and would be 
accompanied by model clauses relating to reservations which the Commission would 
recommend to States and international organizations for their inclusion in treaties they 
would conclude in future.

As to the definition of reservations to treaties and of interpretative declarations 
the Special Rapporteur, Mr. Alain Pellet, had observed that none of the three Vienna 
Conventions furnished a comprehensive definition of reservations and he had therefore 
drafted a composite text. The definition, he had suggested, could be used at the 
beginning of the Guide to practice and could be called the "Vienna definition".

32[32] A/CN.4/491 and Add.1-5.



Due to lack of time, the Commission could not consider the third report of the 
Special Rapporteur in its entirety. It only considered part of it and referred to the Drafting 
Committee 10 draft guidelines included in the third report. On the recommendation of 
the Drafting Committee, the Commission at its 50th Session had provisionally adopted 
the text of 7 guidelines of the guide to practice relating to the reservations to treaties 
together with commentaries thereto.33[33] The text of the provisions provisionally 
adopted had included the guidelines relating to:

(i) the definition of reservations;
(ii) object of reservations;
(iii) cases in which reservations may be formulated;
(iv) reservations having territorial scope;
(v) reservations formulated when notifying territorial application;
(vi) reservations formulated jointly; and
(vii) a provision relating to unilateral statement of reservation.

Consideration of the topic at the present session
At the present session, the Commission considered the part of the Special 

Rapporteur's third report, which it could not consider at its fiftieth session, and the first 
part of the fourth report34[34] on the topic. The Commission referred draft guidelines 
1.1.9 to 1.3.1 to the Drafting Committee. 35[35]

Subsequently, after considering the Report of the Drafting Committee, the 
Commission at this session (51st Session) adopted on first reading 18 draft guidelines. 
Following is the brief overview of the draft guidelines as adopted by the Commission.
Draft Guidelines on Reservations to Treaties Provisionally adopted by the 
Commission on First Reading

The 25 draft guidelines as provisionally adopted by the Commission at its 51st 
session could be classified under six broad headings or sections viz. (i) Definitions of 
Reservations;36[36] (ii) Definition of Interpretative Declarations;37[37] (iii) Distinction 
Between Reservations and interpretative Declarations;38[38] (iv) Unilateral Statements

33[33] See A/CN.4/L.561 and Add 1-4.
34[34] A/CN.4/499.
35[35]The Drafting Committee on this topic established at the Fifty-first session of the 

Commission was composed of Mr.E. Candioti (Chairman), Mr. A Pellet (Special 
Rapporteur), Mr. A. Al-Khasawneh, Mr. C.P. Economides, Mr. N. Elaraby, Mr. G. 
Gaja, Mr. Herdocia Sacasa, Mr.M. Kamto, Mr.T.V.Melescanu, Mr. B. Simma, Mr. P. 
Tomka and Mr. R.Rosenstock (ex officio).

36[36] This section would comprise the text of draft Guidelines 1.1; and 1.1.1 to 1.1.7.
37[37] This section would comprise the text of draft Guidelines 1.2; and 1.2.2 to 1.2.3.
38[38] This section would comprise the text of draft Guidelines 1.3; and 1.3.1 to 1.3.3.



other than Reservations and Interpretative Declarations;39[39] (v) Unilateral Statements 
in Respect of Bilateral Treaties;40[40] and (vi) Scope of Definitions.41[41]
Definitions

Draft Guideline 1.1 defines the term reservations as a unilateral statement, 
however phrased or named, made by a State or an international organization when 
signing, ratifying, formally confirming, accepting, approving or acceding to a treaty or by 
a State when making a notification of succession to a treaty, whereby the State or 
organization purports to exclude or to modify the legal effect of certain provisions of the 
treaty in their application to that State or to that international organization.

The Special Rapporteur has pointed out that the definition incorporates three 
formal components viz. (i) a unilateral statement; (ii) the moment when the State or 
international organization expressed its consent to be bound by the treaty; and (iii) its 
wording or designation. The definition of reservation must also contain the substantive 
element that the reservation was intended to exclude or to modify the legal effect of 
certain provisions of the treaty.

The aim and function of the definition of reservations contained in the first part of 
the Guide to Practice is to distinguish between reservations and other unilateral 
statements with respect to a treaty. The largest group of such unilateral statements is 
that of interpretative declarations, but the two are subject to different legal regimes.
Object of reservations

Draft Guideline 1.1.1 which addresses the issue of the Object of reservations 
stipulates that a "reservation purports to exclude or modify the legal effect of certain 
provisions of a treaty or of the treaty as a whole with respect to certain specific aspects 
in their application to the State or to the international organization which formulates the 
reservation".
Instances in which reservations may be formulated

Draft Guideline 1.1.2 stipulates that the instances in which a reservation may be 
formulated under draft guideline 1.1 include all the means of expressing consent to be 
bound by a treaty mentioned in article 11 of the Vienna Conventions of 1969 and 1986 
on the Law of Treaties. It is felt that the provisions of articles 2, paragraph 1 (d) on one 
hand and article 11 on the other both of the '1969 and 1986 Vienna Conventions are not 
formulated in the same terms and may give rise to confusion. The primary purpose of 
the present draft guideline is to seek to remedy that in those formulations.
Reservations having territorial scope

Draft Guideline 1.1.3 on Reservations having territorial scope provides that a 
unilateral statement by which a State purports to exclude the application of a treaty or 
some of its provisions to a territory to which that treaty would be applicable in the 
absence of such a statement constitutes a reservation.

39[39] This section would comprise the text of draft Guidelines 1.4; and 1.4.1 to 1.4.5.
40[40] This section would comprise the text of draft Guidelines 1.5; and 1.5.1 to 1.5.3.
41[41] This section would comprise the text of draft Guidelines 1.6.



Reservations formulated when notifying territorial application
Draft Guideline 1.1.4 relating to Reservations formulated when notifying territorial 

application lays down that a unilateral statement by which a State purports to exclude or 
to modify the legal effect of certain provisions of a treaty in relation to a territory in 
respect of which it makes a notification of the territorial application of the treaty 
constitutes a reservation. While draft guideline 1.1.3 deals with the scope ratione loci of 
certain reservations the present guideline deals with the time factor of the definition. It 
thus relates to the moment when certain: "territorial reservations" can be made.
Statement purporting to limit the obligations of their author

Draft guidelines 1.1.5 provides that a unilateral statement formulated by a State 
or international organization, at the time when it expresses its consent to be bound by a 
treaty, by which its author purports to limit the obligations imposed by the treaty would 
constitute a reservation. The emphasis of the unilateral statement here is centered on 
the author's intention to "limit his obligations".
Statements purporting to discharge an obligation by equivalent means

Draft Guidelines 1.1.6 declares that a unilateral statement formulated by a State 
or international organization, which purports to discharge an obligation under a treaty in 
a manner different from but 'equivalent' to that imposed by the treaty, constitutes a 
reservation. The originality of the reservations referred to in these draft guidelines lies in 
the expression "in a manner different from but equivalent to". This 'equivalence' can be 
assessed only by the contracting parties, and where assessments differ then the parties 
must resort to means of peaceful settlement.
Reservations formulated jointly

Draft Guideline 1.1.7 entitled Reservations formulated jointly lays down that the 
joint formulation of a reservation by several States or international organization does not 
affect the unilateral nature of that reservation. A fundamental characteristic of 
reservations is that they are unilateral statements and nothing prevents a number of 
states or international organizations from formulating a reservation jointly, that is to say 
in a single instrument addressed to the depositary of a multilateral treaty in the name of 
a number of parties. This stipulation reinforces one of the three formal components of 
the definition of reservations incorporated in draft guideline 1.1, mentioned above.
Definition of interpretative declarations

Draft Guideline 1.2 defines 'interpretative declarations' to mean "a unilateral 
statement however phrased or named, made by a State or by an international 
organization, whereby that State or that organization purports to specify or clarify the 
meaning or scope attributed by the declarant to a treaty or to certain of its provisions". It 
may be recalled that the 1969 and 1986 Vienna Conventions on Treaties are silent on 
interpretative declarations. State practice reveals that it had been difficult to distinguish 
on the one hand interpretative declarations and reservations, and on the other hand 
interpretative declarations and other unilateral statements of States.

The present draft guideline seeks to distinguish 'interpretative declarations' from 
reservations by defining the central element of interpretative declaration in terms of the 
intent of a State "to specify or clarify the meaning or scope attributed by the declarant to 
a treaty". Secondly, while the definition of a 'reservation' has a temporal element, the



definition of 'interpretative declaration' is silent on this. The Commission in its 
commentary to this draft guideline clarifies that the silence about the moment at which 
an interpretative declaration may be made, is out of concern not to limit unduly the 
freedom of action of States and not to go against a well established practice. The 
Commission noting the possibility of abuse inherent in this formulation, suggests that it 
might be expedient for the parties to a treaty to avoid anarchical interpretative 
declarations by specifying in a limitative manner when such declarations may be made 
(e.g. Article 310 of the 1982 Montego Bay Convention on the Law of the Sea; and Art. 
26(1) of the 1989 Basel Convention on the Control of Transboundary Movements of 
Hazardous Wastes and Their Disposal).
Conditional Interpretative Declaration

Draft Guideline 1.2.1 defining conditional interpretative declaration provides that a 
unilateral statement formulated by a State when signing, ratifying, formally confirming, 
accepting, approving or acceding to a treaty whereby the State subjects its consent to 
be bound by the treaty to a specific interpretation of the treaty shall constitute a 
conditional interpretative declaration. In contrast with the definition of interpretative 
declaration (1.2) this draft guideline refers to the time element in the definition. Unlike 
'simple' interpretative declarations, which merely attempt to anticipate any dispute that 
may arise concerning the interpretation of a treaty, the 'conditional' interpretative 
declaration places conditions for a State to be bound by the treaty.
Interpretative declarations formulated jointly

Draft Guideline 1.2.2. stipulates that the joint formulation of an interpretative 
declaration by several States or international organizations does not affect the unilateral 
nature of that interpretative declaration. This formulation is reflective of the State 
practice in this area.
Distinction between reservations and interpretative declarations

Draft Guideline 1.3 clarifies that the character of a unilateral statement as a 
'reservation' or an 'interpretative declaration' is determined by the legal effect it purports 
to produce. A comparison of draft guidelines 1.1 and 1.2 reveals that the distinction is to 
be based primarily by reference to the 'objective' pursued in both cases by the State or 
international organization. In formulating a reservation, the State purports to exclude or 
modify the legal effect of the provisions of the treaty, whereas the object of an 
interpretative declaration is to specify or clarify the meaning or scope of a treaty.
Method of implementation of the distinction between reservations and 
interpretative declarations

Draft Guideline 1.3.1 indicates the method that should be employed to determine 
whether a unilateral statement is a reservation or an interpretative declaration. For 
making this distinction, the guideline stipulates that it is appropriate to interpret the 
unilateral statement of a State or an organization in good faith in accordance with the 
ordinary meaning to be given to its terms, in the light of the treaty to which it refers. Due 
regard shall be given to the intention of the State concerned at the time the statement 
was formulated. The commentary to this guideline clarifies that in determining the legal 
nature of a state formulated in connection with a treaty, the decisive criterion lies in the 
effective result that implementing the statement would have. If it modifies or excludes



the legal effect of a treaty it is a reservation; if the statement simply clarifies the meaning 
or scope of the treaty, it is an interpretative declaration.
Phrasing and name

Draft Guideline 1.3.2 states that the phrasing or name given to a unilateral 
statement provides an indication of the purported legal effect. This is the case in 
particular when a State or an international organization formulates several unilateral 
statement in respect of a single treaty and designates some of them as reservations and 
others as interpretative declarations. To obviate the scope of abuse in this formulation, 
the commentary to this guideline clarifies that though the name a declaring State gives 
to its declaration is an indication of what it is, it does not however constitute an 
irrefutable presumption.
Formulation of a unilateral statement when a reservation is prohibited

Draft Article 1.3.3. provides that a unilateral statement formulated by a State to a 
treaty that prohibits reservations shall be presumed not to constitute a reservation. The 
guideline also contains a proviso that such unilateral statements would constitute a 
reservation if the statement purports to exclude or modify the legal effect or certain 
provision or the whole of the treaty in its application to the State.

It goes without saying that the presumption is not irrefutable and that if the 
statement constitutes a reservation, then it would attract the consequence of Article 
19(1)(b) of the Vienna Conventions of 1969 and 1986, thus rendering it impermissible.
Unilateral Statements other than reservations interpretative declaration

Draft Guideline 1.4 may be regarded as a "general exclusionary clause" which 
purports to limit the scope of the Guidelines. Thus guideline 1.4 states that unilateral 
statements formulated in relation to a treaty which are not 'reservations' or 'interpretative 
declarations' are outside the scope of the present Guide to Practice. As the commentary 
to this guideline explicitly states, unilateral statements formulated by States or 
international organizations in respect to a treaty are so numerous and so diverse that it 
is futile to make an exhaustive list of them.

The Guide to Practice therefore simply tries to present the main categories of 
such unilateral statements, in an illustrative manner. The following are the categories of 
statements, which fall outside the scope of the Guide. They include unilateral statements 
formulated by a State or an international organization in relation to a treaty:

(a) whereby it purports to undertake obligations going beyond those imposed on 
it by a treaty and thus constituting a "unilateral commitment" (Draft guideline 
1.4.1).

(b) whereby it purports to add further elements to a treaty and thus constituting 
a proposal to modify the content of the treaty (Draft guideline 1.4.2).

(c) whereby a State indicates that its participation in a treaty does not imply 
recognition of an entity which it does not recognize, thus constituting a 
'statement of non-recognition (Draft guideline 1.4.3).

(d) whereby it expresses its views on a treaty or on the subject matter covered 
by the treaty, without purporting to produce a legal effect on the treaty, thus 
constituting a 'general statement of policy' (Draft guideline 1.4.4.).



(e) whereby it indicates the manner in which it intends to implement a treaty at 
the internal level, without purporting as such to affect its rights and 
obligations towards the other contracting parties, thus constituting an 
'informative statement' (Draft Guideline 1.4.5).

Unilateral statements in respect of bilateral treaties
The commentary to the yet unformulated draft guideline 1.5 sets out the reason 

for discussing unilateral statements in respect of bilateral treaties.
Reservations to bilateral treaties

Draft Guideline 1.5.1 stipulates that a unilateral statement, formulated by a State 
or an international organization after signature but prior to the entry into force of a 
bilateral treaty, which purports to obtain from the other party a modification of the 
provisions of the treaty does not constitute a 'reservation' within the meaning of the 
present Guide to Practice.

The 1969 and 1986 Vienna Conventions on Treaties are silent on the subject of 
reservations to bilateral treaties, while the 1978 Convention on Succession of States 
explicitly contemplates only reservations to multilateral treaties. In this context it is 
pertinent to cite the distinction as elaborated by the Commission between reservations 
to multilateral treaties and reservations to bilateral treaties. A 'reservation to a 
multilateral treaty', if accepted, has the consequence of modifying the legal effect of 
specific provisions vis-?vis the State that formulated it. On the other hand, a 'reservation 
to a bilateral treaty', if accepted by the other party, has the effect of amending the treaty 
itself. (Emphasis supplied).Thus a "reservation" to a bilateral treaty is more akin to a 
proposal to amend the treaty in question or an offer to renegotiate it. For the above 
reasons, the draft guideline declares such unilateral statements as not constituting a 
reservation.
Interpretative declarations in respect of bilateral treaties

The silence of the Vienna Conventions on the Law of Treaties extends to 
interpretative declarations made in respect of bilateral treaties. The Commission 
reviewed the extent and consistency of the practice of interpretative declarations in 
respect of bilateral treaties and declared it as a "general practice accepted as law".

Draft Guideline 1.5.2 lays down that draft guidelines 1.2 (definition of 
interpretative declarations) and 1.2.1 (conditional interpretative declarations) are 
applicable to interpretative declarations in respect of multilateral as well as bilateral 
treaties.

Draft guideline 1.5.3 states that the legal effect of the acceptance of interpretative 
declaration in respect of a bilateral treaty. Thus when the other party accepts an 
interpretative declaration made in respect of a bilateral treaty, it becomes an integral 
part of the treaty and constitutes the authentic interpretation thereof. As the Permanent 
Court of International Justice (PCIJ) noted in one of its advisory opinions, "The right of 
giving an authoritative interpretation of a legal rule belongs solely to the person or body 
who has power to modify or suppress it". However in the case of a bilateral treaty the 
power belongs to both parties. Accordingly, if they agree on an interpretation, that 
interpretation prevails and itself takes on the nature of a treaty, regardless of its form.



The Drafting Committee has also adopted an untitled and as yet unnumbered 
Guideline, which reads "The definition of a unilateral statement as constituting a 
reservation does not prejudge its permissibility or its effects in the light of the rules 
governing reservations". This guideline has been adopted provisionally and its title and 
placement within the guide to practice is to be determined at a later stage. The 
Commission also proposes to consider the possibility of referring both to reservations 
and to interpretative declarations which pose identical problems.

In its Report to the General Assembly the Commission has invited comments and 
observations from Governments on whether unilateral statements by which a State 
purports to increase its commitments or its rights in the context of a treaty, beyond those 
stipulated by the treaty itself, ought or ought not to be considered to be reservations. 
The Commission would appreciate receiving any information or materials relating to 
States practice on such unilateral statements.

(4) STATE SUCCESSION AND ITS IMPACT ON THE NATIONALITY OF NATURAL
AND LEGAL PERSONS
AT its 45th Session in 1993, the Commission decided to include this item in its 

agenda and the General Assembly at its 48th Session endorsed the Commission's 
decision on the understanding that the final form to be given to the work on the topic 
shall be decided after a preliminary study is presented to it (the General Assembly). 
Thereafter, at its 46th Session the Commission appointed Mr. Vaclav Mikulka Special 
Rapporteur for the topic. The Commission considered the Special Rapporteur's first 
report at its 47th Session.

At its 48th Session the Commission had considered the second report of the 
Special Rapporteur, Mr. Vaclav Mikulka. The purpose of that report was to enable the 
Commission to complete its preliminary study of the topic and to thus comply with the 
request of the General Assembly. The report was designed to facilitate the task of the 
Working Group on the topic, which the Commission had established at its 47th Session.

The Commission at its 48th Session decided on the recommendation of the 
Special Rapporteur to reconvene the Working Group it had established at its previous 
Session. The Group42[42] was to complete its task of identifying issues arising out of 
the topic, categorizing issues which are closely related thereto, give guidance as to 
which issues could be most profitably pursued given contemporary concerns, and 
present the Commission with a calendar of action.

Upon the recommendation of its Working Group the Commission at its 48th 
Session had recommended to the General Assembly that the General Assembly take 
note of the completion of the preliminary study on the topic and that it request the 
Commission to undertake the substantive study of the topic entitled Nationality in 
Relation to the Succession of States on the understanding that:

42[42] The Working Group consisted of Mr. Vaclav Mikulka (Special Rapporteur and 
Chairman), Mr. Hussain El Bahama,Mr. Derek William Bowett; Mr. Edmundo 
Vargas - Carreno; Mr. James Crawford; Mr. Salifou Fomba; Mr. Kamil Idris; Mr. Awn 
- Al-Khasawneh; Mr. Igor Lukashuk; Mr. Robert Rosenstock, Mr.Albert Szeksley, 
Mr. Christan Tomuschat; and Mr. Chusei Yamada.



(a) Consideration of the question of nationality of natural persons will be 
separated from that of the nationality of legal persons and that priority will be 
given to the former;

(b) For present purposes and without prejudicing a final decision - the result of 
the work on the question of nationality of natural persons should take the 
form of declaratory instrument consisting of articles with commentaries;

(c) The decision on how to proceed with respect to the question of the 
nationality of legal persons will be taken upon completion of the work on the 
nationality of natural persons and in light of the comments that the General 
Assembly may invite States to submit to it on the practical problems raised by 
a successor State in this field.

The General Assembly at its 51st session inter alia took note of the completion of 
the preliminary study of the topic "State Succession and its impact on the nationality of 
natural and legal persons "and requested the Commission to undertake the substantive 
study of the topic "Nationality in Relation to the Succession of States" in accordance 
with the modalities in its report to the Assembly.
Work of the Commission at its forty ninth session

At its 49th Session the Commission had before it the Third Report of the Special 
Rapporteur,43[43] containing a set of 25 draft articles together with commentaries on 
the "Nationality of Natural Persons in Relation to the Succession of States".

Following the scheme proposed by the Special Rapporteur the Commission at its 
49th Session adopted a preamble and a set of 27 draft articles. The draft articles 
adopted on first reading by the ILC were divided into two parts. Part I of the draft articles 
which incorporates the text of draft articles 1-18 set out the General Provisions and 
Part II consisting of the text of draft article 19-26 had set out the Provisions Relating to 
Specific Categories of Cases. The Commission had also adopted the text of a draft 
article 27 but had left the decision on its final placement for the second reading.
Draft Articles Adopted on Second Reading at the Fifty-first Session

The Commission at this session decided to establish a Working Group to review 
the text adopted on first reading taking into account the comments by Governments. On 
the basis of the report of the Chairman of the Working Group,44[44] the Commission 
decided to refer the draft preamble and a set of 26 draft articles to the Drafting 
Committee.45[45]

43[43] See A/CN.4/480 and Add.1.
44[44]The Working Group was composed of : Mr. E. Candioti (Chairman), Mr. Z. Galicki 

(Chairman of the Working Group),Mr. E.A. Addo, Mr. I. Brownlie, Mr. G. Hafner, Mr. 
Herdocia Sacasa, Mr. T.V. Melescanu, Mr. G. Pambou - Tchivounda, and Mr. R. 
Rosenstock (ex officio).

45[45]The Drafting Committee was composed of : Mr. Z. Galicki (Chairman), Mr. I. 
Brownlie, Mr. E. Candioti, Mr. C.P. Economides Mr. G. Hafner, Mr. Herdocia 
Sacasa, Mr. P. Tomka, and Mr. R. Rosenstock (ex offico).



Having considered the report of the Chairman of the Working Group, the 
Commission adopted on second reading the text of a preamble and a set of 26 draft 
articles which it has recommended to the General Assembly to be adopted in the form of 
a declaration. The first of the eight preambular paragraphs indicates the raison d'etre of 
the draft articles, the concern of the international community as to the problems of 
nationality arising from succession of States. The preamble then goes on to emphasize 
that internal law within the limits set by international law essentially governs nationality. 
The third preambular paragraph recognizes that in matters concerning nationality the 
legitimate interests of both States and individuals should be considered. Preambulary 
paragraphs 4, 5, and 7 refer to international instruments of relevance viz. The Universal 
Declaration on Human Rights, 1948; Convention on the Reduction of Statelessness, 
1961; the International Covenant on Civil and Political Rights, 1966; the Convention on 
the Rights of the Child, 1989; the Vienna Convention on Succession of States in 
Respect of Treaties, 1978; and the Vienna Convention on Succession of States in 
Respect of State Property, Archives and Debts, 1983. Paragraph 6 of the preamble 
corresponds to the Special Rapporteur's formulation on guarantee of the human rights of 
persons concerned and emphasizes that the human rights and fundamental freedoms of 
persons whose nationality may be affected by a succession of States must be 
respected. Preambular paragraph 8 of the proposed declaration reiterates the conviction 
for the codification and development of the rules of international law concerning 
nationality in relation to the succession of States as a means for ensuring greater 
juridical security for States and for individuals.

Part I, entitled General Provisions, of the draft articles as adopted by the 
Commission on second reading addresses such issues as (i) right to nationality; (ii) use 
of terms; (iii) cases of succession of States covered by the present draft articles; (iv) 
prevention of statelessness; (v) presumption of nationality; (vi) legislation concerning 
nationality and other connected issues; (viii) effective date; (viii) persons concerned 
having their habitual residence in another State; (ix) renunciation of the nationality of 
another state as a condition for attribution of nationality; (x) loss of nationality upon the 
voluntary acquisition of the nationality of another state; (xi) respect for the will of 
persons concerned; (xii) unity of family; (xiii) child born after the succession of states; 
(xiv) status of habitual residents; (xv) non-discrimination; (xvi) prohibition of arbitrary 
decisions concerning nationality issues; (xvii) procedures relating to nationality issues; 
(xviii) exchange of information, consultation and negotiation; and (xix) other States.

Needless to say, draft article 1 on the Right to Nationality is, the key provision 
concerned with the right to nationality in the exclusive context of State succession. It 
confers on every individual the right to the nationality of at least one of the "States 
concerned". The term "state concerned" for the purpose of draft articles would refer to 
the Predecessor State or the Successor State as the case may be. This provision, 
however, is given further specific form in subsequent provisions and cannot therefore be 
read in isolation. The mode of acquisition of the predecessor's State's nationality has no 
effect on the scope of the right to nationality of the individual. It is irrelevant whether the 
nationality of the predecessor State was acquired by jus soli or jus sanguinis or by 
naturalization or even as a result of a previous succession of States.

Draft article 2 on the Use of Terms set out the definitions of seven terms viz. (a) 
succession of States; (b) predecessor State; (c) successor State; (d) State concerned;
(e) third State; (f) person concerned; and (g) date of the succession of States. Five or



these definitions are identical to the respective definitions embodied in Article 2 of the 
Vienna Convention on the Succession of States referred to above. The Commission 
decided to leave them unaltered so as to ensure consistency in the use of terminology. 
While these may require little or no consideration, the definitions of the terms "State 
concerned" and "person concerned" have been added for the purpose of the present 
subject.

Draft Article 2(d) defines the term "State concerned" to mean, depending upon 
the type of territorial changes, the states involved in a particular succession of States. 
These are the predecessor State in the case of a transfer of part of the territory;46[46] 
the successor state alone in the case of unification of States;47[47] two or more 
successor States in the case a dissolution of States;48[48] and the predecessor State 
and one or more successor State in the case of a separation of part of the 
territory.49[49] The term has nothing to do with the concern that any other State may 
have about the outcome of a succession of States in which its own territory is not 
involved.

The term "person concerned" is defined in draft article 2(f) as an individual who 
on the date of succession of States had the nationality of the predecessor State and 
whose nationality may be affected by such succession. The term encompasses only 
individuals who, on the date of succession of States, had the nationality of the 
predecessor State and whose nationality may thus be affected by that particular 
succession. It includes neither the nationals of third States nor stateless persons who 
were present in the territory of any of the States concerned.

These two terms, to some extent, implicitly determine the scope of the draft 
articles. They delimit the scope rationae personae of the draft articles and what is more 
the term "person concerned" also determines the scope ratione materiae. Accordingly, 
the draft articles deal both with the loss and acquisition of nationality although in the 
exclusive context of State succession. In that respect, following the right to nationality 
provided for in draft article 1, it also determines the scope of the draft articles ratione 
temporis.

Draft article 3 addresses the Case of succession of States covered by the present 
draft articles. It will be recalled that article 6 of the Vienna Convention on the Succession 
of States in respect of Treaties and article 3 of the Vienna Convention on Succession of 
States in respect of State Property, Archives and Debts explicitly limit the scope of their 
application to succession of States occurring in conformity with international law. 
Although it is very evident that the present draft articles address the question of 
nationality of natural persons in relation to the succession of State which take place in 
conformity with international law, the Commission decided, for the purposes of 
consistency with the aforementioned Conventions, to include a similar provision in the 
present draft articles. As mentioned earlier the Commission had, in the course of the 
first reading of the draft articles, adopted the text of such a provision but had at that

46[46] See draft article 20.
47[47] See draft article 21.
48[48] See draft article 22 and 23. 
49[49] See draft article 24 to 26.



stage deferred the decision on its final placement, in the draft articles, until the second 
reading.

Draft article 4 on the Prevention of statelessness is a corollary of the right of the 
persons concerned to a nationality. It may be stated that draft article 2 as formulated by 
the Special Rapporteur in his third report to the Commission had been termed 
"Obligation of States concerned to take all measures to avoid statelessness".50[50]

Draft article 5 on the Presumption of nationality addresses the problem of time 
lag between the date of succession of states and the adoption of legislation or the 
conclusion of a treaty between States concerned on the question of nationality of 
persons following the succession. Since such persons run the risk of being treated as 
stateless during this period the Commission deemed it important to express as a 
presumption the principle that on the date of the succession of States the successor 
state attributes its nationality to persons concerned who are habitual residents of the 
territory affected by such succession. While it is refutable presumption, its limited scope 
is clear from the restrictive formulation of the provision, it underlies the solutions 
envisaged in Part II for different types of succession of States.

Draft article 6 entitled Legislation concerning nationality and other connected 
issues as proposed by the Special Rapporteur in his third report to the Commission 
comprised two paragraphs. The text of these two paragraphs proposed by the Special 
Rapporteur had furnished the basis of draft articles 5 and 6 as adopted on first reading 
by the Commission. Introducing the draft article the Special Rapporteur had observed 
that it presupposed that nationality was essentially an institution of the internal laws of 
States and that the international application of the notion of nationality in any particular 
case had to be based on the internal laws of the state in question. Draft article 6 is 
based on the recognition of that fact. Its main focus, however, is on timeliness of internal 
legislation. It sets out a recommendation that States concerned enact legislation 
concerning nationality and other connected issues arising in relation with the succession 
of States.

The Special Rapporteur had in his report pointed out that if "the legislation 
enacted after the date of the succession of States did not have a retroactive effect, 
statelessness, if only temporary, could ensue".51[51] The Commission while recognizing 
the principle of non-retroactivity of legislation considered that in the case of succession 
of States the benefits of retroactivity justify an exception to that general principle. While 
draft article 7 on Effective Date is thus closely connected to the issue dealt with in draft 
article 6, it has a broader scope of application as it does cover "attribution of nationality" 
not only on the basis of legislation but also on the basis of a treaty. The retroactive 
effect of a legislation or treaty extends to the acquisition of nationality following the 
exercise of an option, provided that persons concerned would otherwise be stateless 
during the period between the date of the succession of States and the date of exercise 
of such option. Draft article employs the term "attribution of nationality' for the first time. 
The Commission preferred using this term rather than the term "granting" as it felt that

50[50]This provision of the draft articles as adopted on first reading had been draft 
article 3.

51[51]See Third Report on Nationality in Relation to the Succession of States. 
Document A/CN.4/480.



the former expression best conveyed the point that the acquisition of nationality upon a 
succession of States is distinct from the process of acquisition of nationality by 
naturalization.

Draft articles 8 and 9 as adopted by the Commission must be read as exceptions 
to the basic premise concerning the attribution of nationality. Draft article 7 on Persons 
concerned having their habitual residence in another State corresponds to paragraph 1 
of draft article 4 as proposed by the Special Rapporteur places clear limitations on the 
power of the successor State to attribute its nationality to persons concerned. Paragraph 
2 of the draft article likewise restricts the power of a successor State to impose its 
nationality on persons who had their habitual residence in another state against the will 
of such persons, unless such persons would become stateless.

Draft article 9 entitled Renunciation of the nationality of another State as a 
condition for attribution of nationality addresses the issue of eliminating dual and 
multiple nationality. Introducing this draft article the Special Rapporteur had observed 
that "While it was not for the Commission to suggest which policy States should pursue 
in the matter of dual/multiple nationality, its concern should be the risk of statelessness 
related to the requirement of prior renunciation by the person concerned of his or her 
current nationality as a condition for the granting of the nationality of the successor 
State".

Draft article 10 on the Loss of nationality upon the voluntary acquisition of the 
nationality of another State incorporates a provision that derives from a rule of general 
application adapted to the case of succession of States. It recognizes that a successor 
or a predecessor State is entitled to withdraw its nationality from persons concerned 
who in relation to the succession of States voluntarily acquire the nationality of another 
State. The provisions of draft article 9 would apply in all types of succession of States 
save that of unification where the successor State remains the sole State concerned. 
For reasons of clarity the rights of the predecessor and the successor State are spelled 
out separately. It does not however, deal with the question as to when the loss of 
nationality should become effective and also leaves aside the question of the voluntary 
acquisition of the nationality of a third State.

Draft article 11 on Respect for the will of the persons concerned establishes the 
general framework of the right of option and the consequences of the exercise of that 
right. The provisions of this draft article correspond to the Special Rapporteur's 
proposals on "the right of option" and "Granting and withdrawal of nationality upon 
option". The provisions of this draft article are in essence based on a number of treaties 
regulating nationality questions in relation to the succession of States as well as national 
laws which provided for the right of option or an analogous procedure enabling the 
individuals concerned to establish their nationality by choosing either between the 
nationality of the predecessor State and that of the successor State or between the 
nationalities of two or more successor States.

The draft articles as adopted on first reading, which set out a general obligation, 
recognize the principle of family unity, in relation to the succession of States. Draft 
article 12 entitled the Unity of Family provides that where the acquisition or loss of 
nationality would impair the unity of a family States concerned are to take "appropriate 
measures" to allow that family to remain together or to be united.



In dealing with the problem of children born to persons concerned after the date 
of the succession of State the Commission recognized the need to make an exception 
from the rigid definition ratoine temporis of the draft articles. Draft article 13 entitled 
Child born after the succession of States corresponding to paragraph of draft article 1 as 
proposed by the Special Rapporteur envisages that a child of a persons concerned, born 
after the date of the succession of States, who has not acquired any nationality, has the 
right to the nationality of the State concerned on whose territory that child was born.

The place of habitual residence is an important criterion for the determination of 
nationality, particularly in specific categories of State succession. Draft article 14 on the 
Status of habitual residents, as adopted on first reading, incorporates the rule that the 
status of habitual residents is not affected by the succession of states. In other words 
persons concerned who are habitual residents on the date of the succession retain their 
status. In specific cases, addressed in paragraph 2, where succession of States is the 
result of events leading to the displacement of a large number of the population the 
State concerned is to take all necessary measures to ensure the effective restoration of 
the status of habitual residents.

The principle of Non-discrimination set forth in draft article 15 seeks to prohibit 
discrimination on "any ground" resulting in the denial of the right of a person concerned 
to a particular nationality or to an option. The forms of discrimination, the Special 
Rapporteur had observed, vary considerably.

The principle of Prohibition of arbitrary decisions concerning nationality issues set 
out in draft article 16 had first been included in the Universal Declaration on Human 
Rights. In its present application to the specific situations of succession of States it 
contains two elements viz. (i) the prohibition of the arbitrary withdrawal by the 
predecessor State of its nationality from persons concerned who were entitled to retain 
such nationality following the succession of States and of the arbitrary refusal by the 
successor State to attribute its nationality to persons concerned who were entitled to 
acquire such nationality; and (ii) the prohibition of the arbitrary denial of a person's right 
of option, that is an expression of the right of the person to change his or her nationality.

Draft article 17 sets out the Procedures relating to nationality issues and requires 
the States concerned to process applications relating to the acquisition, retention or 
renunciation of nationality or to the exercise of the right to option without undue delay 
and to issue relevant written decisions. The processing of applications is to be open to 
effective administrative and judicial review. The provision represents minimum 
requirements in procedural matters.

The provisions on the Exchange of information, consultation and negotiation set 
out in draft article 18 incorporates the obligation of States concerned in this regard, in 
very general terms. The precise scope of the questions, which are to be the subject of 
consultations between States concerned, is not indicated. The aim of the Special 
Rapporteur was to provide for the obligation to consult and through negotiations seek a 
solution for a broad spectrum of problems not merely statelessness. The 
recommendation of the Working Group to expand the scope of the negotiations to such 
questions as dual nationality; the separation of families; military obligations; pensions 
and other social security benefits; and the right of residence had met with the approval 
of the Commission. It is to be noted however that the obligation to negotiate to seek a



solution does not exist in the abstract and it is not presumed that every negotiation must 
lead to the conclusion of an agreement.

Draft article 19, the last of Part I of the draft articles as adopted on second 
reading, is concerned with the problem of the attitude of Other States where a State 
concerned did not cooperate with the others concerned and where the effects of its 
legislation conflicted with the provisions of the draft articles. Paragraph 1 of draft article 
18 safeguards the right of other States to give effect to nationality attributed by a State 
concerned in disregard of the requirement of an effective link. In this it sets out the 
principle of non-opposability of nationality acquired or retained following succession of 
States.

Introducing Part II of the draft articles the Special Rapporteur had said that it set 
out the principles applicable in specific situations of succession of States, in contrast to 
the draft formulations of Part I, which applied in all cases of State succession. The 
specific cases of State succession envisaged were: (i) "Transfer of Part of the Territory"; 
(ii) the "Unification of States"; (iii) the "Dissolution of States; and (iv) the "Separation of 
Part of the Territory". Part II of the Draft articles termed Provisions Relating to Specific 
Categories of Succession of States as adopted by the Commission on second reading 
comprises the text of 7 draft articles (draft articles 20-26) and is divided into the above 
mentioned four sections. This typology followed is in principle that of the Vienna 
Convention on the Succession of States in Respect of State Property, Archives and 
Debts, 1983.

Whilst draft article 20 relates to the application of Part II of the draft articles, the 
draft articles 20-26 are intended to furnish guidance to states concerned both in their 
negotiations as well as in the elaboration of national legislation in the absence of a 
treaty.

Section 1, the 'Transfer of Part of the Territory' of Part II of the draft articles 
consists of a single draft article incorporating the rule relating to the Attribution of the 
nationality of the successor State and withdrawal of the nationality of the predecessor 
State. Draft article 20 provides that when part of the territory of a State is transferred by 
that State to another State, the successor State shall attribute its nationality to the 
persons concerned who have their habitual residence in the transferred territory and the 
predecessor State shall withdraw its nationality from such persons, unless otherwise 
indicated by the exercise of the right of option which such persons shall be granted. It 
further stipulates that the predecessor State shall not withdraw its nationality before 
such persons acquire the nationality of the successor States.

Section 2 entitled, Unification of States, of Part II of the draft articles addresses 
the two possible scenarios i.e. where following the unification of two or more States the 
successor State (i) is a new State; or (ii) has a personality identical to that of one of the 
States which have united. Draft article 21 comprising this section of Part II of the draft 
articles provides that in either case in principle the successor State shall attribute its 
nationality to all persons who, on the date of the succession of States had the nationality 
of a predecessor State. The provision however makes an exception in respect of 
persons who have their habitual residence in another State and also have the nationality



of that or any other State. This exception is borne out by the use of the opening phrase 
"without prejudice to the provisions of Article 8".52[52]

The specific case of the Dissolution of a State is dealt with in Section 3 of Part II 
of the draft articles. The case of dissolution of States has been carefully distinguished 
from that of the separation of part or parts of the territory. This is by reason of the fact 
that the nationality of a State is extinguished or disappears with the dissolution of that 
State. On the other hand, in the case of a separation of part of the territory both the 
predecessor State and its nationality continue to exist.

The texts of draft articles 22 and 23 together with commentaries thereto comprise 
this section. While draft article 22 deals with the issue of the Attribution of the nationality 
of the successor State, the provisions of draft article 23 relate to the Granting of the right 
of option by the successor State. Read together these provisions provide for the 
attribution of nationality of the successor State to persons concerned and the granting of 
the right of option to certain categories of persons concerned. The core body of 
nationals of each successor State has been defined by reference to the criterion of 
habitual residence. Draft article 22 explicitly states that when a State dissolves and 
ceases to exist and the various parts of the territory of the predecessor State from two 
or more successor States, each successor State shall, unless otherwise indicated by the 
exercise of a right of option, attribute its nationality to (a) persons concerned having 
their habitual residence in its territory; and (b) subject to Rules have also been 
formulated for the attribution of the nationality of States to persons concerned having 
their habitual residence outside the territory of the successor State. The criterion 
employed is an "appropriate connection with the predecessor State" that has become a 
part of the successor State.

The fourth and last section of Part II of the draft articles addresses the issue of 
the Separation of Part or Parts of the Territory. Section 4 consists of 3 draft articles. 
Draft article 24 on the Attribution of nationality of the successor State lays down the 
basic rule that the successor State shall attribute its nationality to persons concerned 
habitually resident in its territory. For the rest it follows the formulation of draft article 22.

As a corollary to the acquisition of the nationality of the successor State, draft 
article 25 deals with the question of Withdrawal of the nationality of the predecessor 
State. The withdrawal of the nationality of the predecessor State is subject to two 
conditions viz. (i) that the persons qualified to acquire the nationality of the successor 
State did not opt for the retention of the nationality of the predecessor State; and (ii) that 
such withdrawal shall not occur prior to the effective acquisition of the successor State's 
nationality. It aims at reducing statelessness, howsoever, temporally which could result 
from withdrawal of nationality.

Draft article 26 on the Granting of the right of option by the predecessor and the 
successor State. It covers both the option between the nationalities of the predecessor 
State and a successor State as well as the option between the nationalities between two 
or more successor States.
Recommendations of the Commission

52[52]Article 8 of the draft articles is entitled Persons concerned having their habitual 
residence in another State.



With the adoption of the draft articles on second reading, the Commission 
recommended to the General Assembly the adoption, in the form of a declaration, of the 
draft articles on nationality of natural persons in relation to the succession of States. The 
Commission also decided to recommend to the General Assembly that with the adoption 
of the draft articles on nationality of natural persons in relation to the succession of 
States, the work on the topic "Nationality in relation to the succession of States" be 
considered concluded.
(5) UNILATERAL ACTS OF STATES

In the report on the work of its 48th session the International Law Commission had 
proposed to the General Assembly that the law of unilateral acts of States be included 
as a topic for progressive development and codification of international law. By its 
resolution 51/160 the General Assembly had inter alia invited the ILC to examine the 
topic "Unilateral Acts of States" and to indicate its scope and content.

At its 49th session the Commission established a Working Group on the topic. The 
Working Group in its consideration of the scope and content of the topic took the view 
that the consideration by the Commission, of the Unilateral Acts of States, was 
"advisable and feasible". At its 49th session the Commission had appointed Mr. Victor 
Rodriguez Cedeno, Special Rapporteur for the topic.

At its 50th session the Commission had considered the First Report of the Special 
Rapporteur on the topic. Following consideration of that Report in the plenary the 
Commission had reconvened the Working Group on the Unilateral Acts of States. The 
Working Group had reported to the Commission on issues related to the scope and 
content of the topic, the approach thereto, the definition of unilateral acts of States and 
the future work of the Special Rapporteur. The Commission at its 50th session had 
considered and endorsed the Report of the Working Group.

At its 51st session the ILC had before it the Second Report of the Special 
Rapporteur53[53] which presented draft articles together with the commentaries thereto 
concerning (i) the scope of the draft articles; (ii) the definition of unilateral acts 
(declarations) of States; (iii) the capacity to formulate unilateral acts; (iv) the 
Representatives of a State who can engage the State by formulating unilateral acts; (v) 
the subsequent confirmation of acts formulated without authorization; (v) the expression 
of consent; and (vii) the formulation of reservations and conditional unilateral acts. In 
presenting his Report the Special Rapporteur had emphasized that the draft articles set 
out in his Second Report were merely intended to serve as a basis for discussion.

Following consideration of the Second Report of the Special Rapporteur the 
Commission decided to reconvene the Working Group on the subject. It also decided to 
appoint Mr. Victor R. Cedeno as Chairman of the Working Group.54[54]

53[53]See Second Report on Unilateral Acts of States, A/CN./500 and Add.1.
54[54]The Working Group comprised Mr. Victor R. Cedeno (Chairman, Special 

Rapporteur), Mr. H. Al-Baharna, Mr. J.C. Baena Soars, Mr. G. Gaja, Mr. G. Hafner, 
Mr. N. Elaraby, Mr. Q. He, Mr. P.C. Kabatsi, Mr. J.L. Kateka, Mr. I.I.Lukashuk, 
Mr.G.Pambou - Tchivounda, Mr.A. Pellet, DR. P.S. Rao and Mr. R. Rosenstock. 
(ex-officio). See A/CN.4/L578. Corr1.



The Working Group had agreed that its task was not to repeat the debate in the 
plenary and that, rather, its task was threefold i.e., (i) to agree on the basic elements of 
a workable definition of unilateral acts as a starting point for further work on the topic as 
well as for gathering relevant State practice; (ii) to set out the general guidelines 
according to which the practice of States should be gathered; and (iii) to point to the 
direction that the work of the Special Rapporteur should take in the future.

As regards a working definition the Special Rapporteur had proposed that "for the 
purposes of the present draft articles 'the unilateral legal act' means an unequivocal, 
autonomous expressions of will, formulated publicly by one or more states in relation to 
one or more other States, the international community as a whole or an international 
organization, with the intention of acquiring international legal obligations".

Doubts were expressed regarding four of the elements constituting the working 
definition as proposed by the Rapporteur. These related to the term "legal" qualifying the 
expression "unilateral acts"; the use of term "unequivocal"; the element of "publicity"; the 
concept of "international community as a whole", and element "with the intention of 
acquiring international legal obligations". Views were divided on the element of 
autonomy of the act included in the definition formulated by the Rapporteur. As a basic 
point of focus and as a starting point for the gathering of State practice, the Working 
Group agreed upon the following concept of unilateral acts of States.

"A unilateral statement by which such State intends to produce legal effects in its 
relations to one or more States or international organizations and which is notified or 
otherwise made known to the State or organization concerned". 55[55]

The Working Group also noted that one or More States could make a unilateral 
statement jointly or in a concerted manner.56[56]

Apropos the setting general guidelines according to which the practice of States 
should be gathered the Working Group agreed that the Secretariat in consultation with 
the Special Rapporteur should elaborate a questionnaire which should start from the 
concept of unilateral acts set out above and should refer to specific kinds of unilateral 
acts such as promise, protest, recognition, waiver or notification concerning which

55[55]The Commission at its 50th Session had in the course of outline of the study of the 
topic observed that the title of the topic Unilateral Acts of States implies ruling out 
from the purview of the study unilateral acts carried out by other subjects of 
international law particularly "the very important and varied category of such acts by 
international organizations". The study of such unilateral acts of States as are 
governed by the law of treaties and do not need to be dealt with further or such acts 
as have a treaty base were accordingly excluded.

56[56]The fundamental characteristic of unilateral legal acts is their unilateral nature. 
They emanate from a single side or from one or several subjects of international law 
acting unilaterally and the participation of another party is not required. While this 
characteristic leaves plurilateral international legal acts, such as treaties, outside the 
scope of the study it does not exclude the collective or joint acts. The collective or 
joint acts are within the scope of the study in as much as they are performed by a 
plurality of states not with an intention to regulate their mutual relations but to 
express as a unitary block the same willingness to produce certain legal effects 
without any need for the participation of the subjects or parties in the form of 
acceptance, reciprocity and the like.



materials would be sought. The questionnaire it was recommended should also inquire 
about the practice of States concerning the following 8 aspects viz. (i) who has the 
capacity to act on behalf of the State to commit the State internationally by means of an 
unilateral act; (ii) to what formalities are unilateral acts subjected: written statements, 
oral statements, context in which they may be issued, individual or joint acts;57[57] (iii) 
the possible contents of unilateral acts; (iv) the legal effects which the act purports to 
achieve; (v) the importance, usefulness and value each State attaches to its own and 
other's unilateral acts on the international plane; (vi) which rules of interpretation apply 
to unilateral acts;58[58] (vii) the duration of unilateral acts;59[59] and (Viii) the possible 
revocability of an act.

The Working Group decided that the questionnaire should also contain some 
questions concerning the general approach or scope of the topic such as the extent to 
which the principles and rules of the 1969 Vienna Convention on the Law of Treaties 
could be adapted mutatis mutandis to unilateral acts.
(6) JURISDICTIONAL IMMUNITIES OF STATES AND THEIR PROPERTY

The General Assembly had by operative paragraph 1 of its resolution 53/98 of 8 
December 1998, decided to establish at its fifty-fourth session an open-ended working 
group of the Sixth Committee open also to participation by States members of the 
specialized agencies. The Open-ended Working Group was intended to consider 
outstanding substantive issues related to the draft articles on Jurisdictional Immunities 
of States and their property adopted by the International Law Commission, taking into 
account the recent developments of State practice and legislation and any other factors 
related to this issue since the adoption of the draft articles, as well as the comments 
submitted by States in accordance with paragraph 2 of resolution 48/61 and paragraph 2 
of resolution 25/151.

Operative paragraph 2 of that resolution had invited the International Law 
Commission to present any preliminary comments it may have regarding outstanding 
substantive issues related to the draft articles in the light of the results of the informal 
consultations held pursuant to General Assembly decision 48/413 of 9 December and 
taking into account the recent developments of State practice and other factors related

57[57]This would appear to conform to chapter III entitled "Criteria for classifying 
unilateral legal acts of States" (i) in terms of their substantive content and their 
effects; (ii) in terms of the addressee (acts addressed to one, several or all subjects 
of international law); and (iii) in terms of form (written or oral, explicitly or tacit) of the 
Outline for the study of Unilateral Legal Acts of States adopted by the Commission 
at its 50th Session.

58[58]Chapter V. Rules applicable to specific categories of unilateral legal acts of 
States.

59[59]Item f of Chapter IV "General Rules Applicable to Unilateral Legal Acts "of the 
outline of the study adopted at the 50th Session of the commission had provided for 
the study of "Duration, amendment and termination: (i) Revocability, Limitation on 
and conditions of the power of revocation and review; (ii) Amendment or termination 
because of external circumstances: Termination as a result of fundamental change 
of circumstances; Termination as a result of impossibility of application; the 
existence of a new peremptory norm; and (iii) the effects of succession of States.



to this issue since the adoption of the draft articles, in order to facilitate the task of the 
working group.

Pursuant to that mandate the Commission at its 51st session decided to establish 
a Working Group on Jurisdictional immunities of States and their property, 60[60] and 
entrusted it with the task of preparing preliminary comments as requested by operative 
paragraph 2 of General Assembly resolution 53/98 of 8 December 1998.

The Working Group had before it the draft articles on the topic, submitted by the 
Commission to the General Assembly in 1991 ;61[61] comments submitted by 
Government, at the invitation of the General Assembly, on different occasions since 
199162[62] the reports of two Working Groups established by the Sixth Committee of 
the General Assembly at its 47th (1992)63[63] and 48th (1993) session64[64] and an 
informal document prepared by the Codification Division of the Office of Legal Affairs 
containing a summary of cases on jurisdictional immunities of States and their property 
occurring between 1991 and 1999 as well as a number of conclusions regarding those 
cases; an informal background paper as well as a number of memoranda prepared by 
the Working Group's Rapporteur, Mr. C. Yamada, on various issues related to the topic; 
the text of the 1972 European Convention on State Immunity; the resolution of 
"Contemporary problems concerning the immunity of States in relation to questions of 
jurisdiction and enforcement" adopted by the Institute of International Law at its 1991 
session; and the report of the International Committee on State Immunity of the 
International Law Association session held in Buenos Aires in 1994.

In considering possible approaches as to how to organize its work, the Working 
Group took into account the wording of paragraph 2 of General Assembly resolution 
53/98 which had invited the Commission to present any preliminary comments it may 
have "regarding outstanding substantive issues related to the draft articles?in the light of 
the results of the informal consultations held pursuant to General Assembly decision 
48/413 of 9 December 1993".

It accordingly decided to concentrate its work on the five main issues identified in 
the conclusions of the Chairman of the above-mentioned informal consultations,65[65] 
namely (1) Concept of a State for purposes of immunity; (2) Criteria for determining the 
Commercial character of a contract or transaction; (3) Concept of a State enterprise or

60[60]The Working Group was composed as follows: Mr. G. Hafner (Chairman), Mr. C. 
Yamada (Rapporteur), Mr. H. Al-Baharna, Mr. I. Brownlie, Mr. E. Candioti, Mr. J. 
Crawford, Mr. C. Dugard, Mr. G. Gaja, Mr. N. Elaraby, Mr. Q. He, Mr. M. Kamto, Mr.
I. Lukashuk, Mr. T. Melescanu, Mr. P. Rao, Mr. B. Sepulveda, Mr. P. Tomka and Mr. 
R. Rosenstock (ex officio).

61[61]Document A/C.6/40/L.2.
62[62]See Documents A/53/274 and Add.1; A/52/294; A/47/326 and Add.1 to 5; 

A/48/313; A/48/464 and A/C.6.6/48/3).
63[63] See Document A/C.6/47/L.10.
64[64] See Document A/C.6/48/L.4.
65[65] See Document A/C.6/49/L.



other entity in relation to commercial transactions; (4) Contracts of employment and (5) 
Measures of constraint against State property.

In its report the Working Group set out the provisions of the ILC draft articles with 
regard to each of the above-mentioned issues. It also included an examination of how 
the issue had evolved, a summary of recent relevant case law, as well as the preliminary 
comments in the form of suggestions of the Working Group regarding possible ways of 
solving each issue and as a basis for further consideration.66[66] The suggestions often 
contain various possible technical alternatives, a final selection among which requires a 
decision by the General Assembly.

In addition, the report contained, as an annex, a short background paper on 
another possible issue which may be relevant for the topic of jurisdictional immunities, 
which was identified within the Working Group, stemming from recent practice. It 
concerns the question of the existence or non-existence of jurisdictional immunity in 
actions arising, inter alia, out of violations of jus cogens norms. Rather than taking up 
this question directly, the Working Group decided to bring it to the attention of the Sixth 
Committee.
Comments and suggestions by the Working Group
1. Concept of state for purpose of immunity

When examining the issue of the Concept of State for purposes of Immunity, the 
Working Group established by the Commission considered its possible relationship with 
the question, under State responsibility, of the attribution to the State of the conduct of 
other entities empowered to exercise elements of governmental authority. While some 
members of the Working Group felt that there should be a parallelism between the 
provision concerning the "concept of State for purpose of immunity" in the State 
immunity draft and the provision on "attribution to the State of the conduct of entities 
exercising elements of the governmental authority" in the State responsibility draft, other 
members felt that this was not necessarily the case. Although some members felt that it 
was not necessary to establish total consistency between the two sets of draft articles, it 
was considered desirable to bring this draft article into line with the draft articles on 
State responsibility.

Taking into account all the elements the Working Group agreed that the following 
suggestions could be forwarded to the General Assembly:

(i) Paragraph 1(b) (ii) of article 2 of the draft could be deleted and the 
element, "constituent units of a federal State" would join "political 
subdivisions of the State" in present paragraph 1(b) (iii).

(ii) The qualifier "which are entitled to perform acts in the exercise of the 
sovereign authority of the State" could apply both to "constituent units of a 
federal State" and "political subdivisions of the State".

It has further suggested that the phrase "provided that it was established that that 
entity was acting in that capacity" could be added to the paragraph, for the time being, 
between brackets. It may be stated that the Working Group also suggested that the 
expression "sovereign authority" in the qualifier should be replaced by the expression

66[66] See Document A/CN.4/L.576 of 6 July 1999.



"government authority", to align it with the contemporary usage and the terminology 
used in the State responsibility draft.

The above suggestions seek to assuage the particular concern expressed by 
some States. It allows for the immunity of constituent units but, at the same time, 
addresses the concern of States, which found the difference in treatment between 
constituent units of federal States and political subdivisions of the State confusing.

A reformulation of subparagraph (b) of paragraph 1 of article 2, for suggestion to 
the General Assembly, would thus read as follows:

1. For the purposes of the present articles:
?o:p>
(b) "State" means:
(i) the State and its various organs of government;
(ii) constituent units of a federal State and political subdivisions of the State, 

which are entitled to perform acts in the exercise of the governmental 
authority of the State, [provided that it was established that such entities 
were acting in that capacity];

(iii) agencies or instrumentalities of the State and other entities, to the extent 
that they are entitled to perform acts in the exercise of the governmental 
authority of the State;

(iv) representatives of the State acting in that capacity.
2. Criteria for determining the commercial character of a contract or

transaction
The Working Group observed in its Report that the following activities had 

hitherto been held to be "commercial activities": (i) the issuance of debt, transporting of 
passengers for hire, conclusion of a contract of sale, negotiation and placating majority 
shareholder, the lease of premises to conduct private business, the issuance of bills of 
exchange by a State owned bank as guarantee for construction of public works, the 
guarantee under the charter party for the charter of a ship to a governmental corporation 
and the hiring of services from a private company for advice in the development of rural 
areas of a State.

It also found that the activities that have been held not to have been "commercial 
activities" included: the acceptance of caveats, decisions to lift them, notification of the 
public, conduct of labour relations at a naval base, issuing currency, chartering of 
companies, regulation of companies, oversight of companies, the exercise of police 
powers, the imposition and collection of charges for air navigation services in national 
and international airspace, the power to seize property to collect a debt without prior 
judicial approval, implementing the general State policy of preserving law and order and 
keeping the peace, and keeping for disposal and actual disposal of one State's bank 
notes in another State.

After discussing the issue in the light of the foregoing elements, the Working 
Group agreed to forward the following two suggestions to the General Assembly that (i) 
the issue concerning which criteria to apply for determining the commercial character of 
a contract or transaction arises only if the parties have not agreed on the application of a



specific criterion, and the applicable legislation does not require otherwise, and that (ii) 
the criteria contemplated in national legislation or applied by national courts offer some 
variety including, inter alia, the nature of the act, its purpose of motive as well as some 
other complementary criteria such as the location of the activity and the context of all the 
relevant circumstances of the act.

While considering this issue, the working Groups examined the following seven 
possible alternatives:

(i) The nature test as the sole criterion;
(ii) The nature test as a primary criterion ([second half of paragraph 2 of 

article 2 would be deleted];
(iii) Primary emphasis on the nature test supplemented by the purpose test 

with a declaration of each State abut its internal legal rules of policy;
(iv) Primary emphasis on the nature test supplemented by the purpose test;
(v) Primary emphasis on the nature test supplemented by the purpose test 

with some restrictions on the extent of "purpose" or with some 
enumeration of "purpose". Such restrictions or enumeration should be 
broader than a mere reference to some humanitarian grounds;

(vi) Reference be made in article 2 only to "commercial contracts or 
transactions", without further explication; and

(vii) Adoption of the approach followed by the Institut de Droit International in 
its 1991 recommendations which are based on the enumeration of criteria 
and a balancing of principles, in order to define the competence of the 
court, in relation to jurisdictional immunity in a given case.

As a result of this examination and in view of the differences of the facts of each 
case as well as the different legal traditions, the members of the Group felt that 
alternative (vi) above was the most acceptable. It was felt that the distinction between 
the so-called nature and purpose tests might be less significant in practice than the long 
debate about it might imply. It was noted that some of the criteria contained in the draft 
article of the Institut de Droit International could serve as useful guidance to national 
courts and tribunals in determining whether immunity should be granted in specific 
instances.67[67]

67[67]It may be recalled that Article 2 of the 1991 draft of the "Institut de Droit 
Internationale" reads as follows: "Article 2 Criteria indicating the Competence of 
Courts or other Relevant Organs of the Forum State in relation to 
Jurisdictional Immunity:

1. In determining the question of the competence of the relevant organs of the forum 
State, each case is to be separately characterized in the light of the relevant facts 
and the relevant criteria, both of competence and incompetence; no presumption is 
to be applied concerning the priority of either group of criteria.

2. In the absence of agreement to the contrary, the following criteria are indicative of 
the competence of the relevant organs of the forum State to determine the 
substance of the claim, notwithstanding a claim to jurisdictional immunity by a 
foreign State which is a party:



(a) The organs of the forum State are competent in respect of proceedings relating to a 
commercial transaction to which a foreign State (or its agent) is a party;

(b) The Organs of the forum State are competent in respect of proceedings concerning 
legal disputes arising from relationships of a private law character to which a foreign 
State (or its agent) is a party; the class of relationship referred to includes (but is not 
confined to) the following legal categories: commercial contracts; contracts for the 
supply of services, loans and financing arrangements; guarantees or indemnities in 
respect of financial obligations; ownership, possession and use of property; the 
protection of industrial and intellectual property; the legal incidents attaching to 
incorporated bodies, unincorporated bodies and associations, and partnerships; 
actions in rem against ships and cargoes; and bills of exchange.

(c) The organs of the forum State are competent in respect of proceedings concerning 
contracts of employment and contracts for professional services to which a foreign 
State (or its agent) is a party;

(d) The organs of the forum State are competent in respect of proceedings concerning 
legal disputes arising from relationships which are not classified in the forum as 
having a "private law character" but which nevertheless are based upon elements of 
good faith and reliance (legal security) within the context of the local law;
(e) The organs of the forum State are competent in respect of proceedings 

concerning the death of, or personal injury to, a person, or loss or damage to 
tangible property which are attributable to activities of a foreign State and its 
agents within the national jurisdiction of the forum State;

(f) The organs of the forum State are competent in respect of proceedings 
relating to any interest of a foreign State in movable or immovable property, 
being right or interest arising by way of succession, gift or bona vacantia; or a 
right or interest in the administration of property forming part of the estate of a 
deceased person or a person of unsound mind or a bankrupt; or a right or 
interest in the administration of property of a company in the event of its 
dissolution or winding up; or a right or interest in the administration of trust 
property or property otherwise held on a fiduciary basis;

(g) The organs of the forum State are competent insofar as it has a supervisory 
jurisdiction in respect of an agreement to arbitrate between a foreign State and 
a natural or juridical person;

(h) The organs of the forum State are competent in respect of transactions in 
relation to which the reasonable interference is that the parties did not intend 
that the settlement of disputes would be on the basis of a diplomatic claim;

(i) The organs of the forum State are competent in respect of proceedings relating 
to fiscal liabilities, income tax, customs duties, stamp duty, registration fees, 
and similar impositions provided that such liabilities are the normal concomitant 
of commercial and other legal relationships in the context of the local legal 
system.

3. In the absence of agreement to the contrary, the following criteria are 
indicative of the incompetence of the organs of the forum State to determine the



3. Concept of a state enterprise or other entity in relation to commercial
transactions
The draft recommended by the Commission on the General Assembly in 1991 

had contained the following provisions:
Article 10. Commercial transactions
?o:p>

3. The immunity from jurisdiction enjoyed by a State shall not be affected with 
regard to a proceeding which relates to a commercial transaction engaged in by a State 
enterprise or other entity established by the State which has an independent legal 
personality and is capable of:

(a) suing or being sued; and
(b) acquiring, owning or possessing and disposing or property, including property 

which the State has authorized it to operate or manage.
The Working Group considered, in particular, the possible basis for a compromise 

contained on this issue in the report of the Chairman of the informal consultations held 
in the Sixth Committee in 1994. It concluded that the following suggestions could be 
forwarded to the General Assembly.

Paragraph 3 of draft article 10 could be clarified by indicating that the immunity of 
a State would not apply to liability claims in relation to a commercial transaction 
engaged in by a State enterprise or other entity established by that State where:

(a) the State enterprise or other entity engages in a commercial transaction as an 
authorized agent of the State;

(b) the State acts as a guarantor of a liability of the State enterprise or other 
entity.

substance of the claim, in a case where the jurisdictional immunity of a foreign 
State party is in issue:

(a) The relation between the subject-matter of the dispute and the validity of the 
transactions of the defendant State in terms of public international law;

(b) The relation between the subject-matter of the dispute and the validity of the 
internal administrative and legislative acts of the defendant State in terms of 
public international law;

(c) The organs of the forum State should not assume competence in respect of 
issues the resolution of which has been allocated to another remedial context;

(d) The organs of the forum State should not assume competence to inquire into 
the content or implementation of the foreign defence and security policies of the 
defendant State;

(e) The organs of the forum State should not assume competence in respect of the 
validity, meaning and implementation of intergovernmental agreement or 
decision creating agencies, institutions of funds subject to the rules of public 
international law.



It has been suggested that this clarification could be achieved either by a 
characterization of the acts referred to in (a) and (b) as commercial acts or by a common 
understanding to this effect at the time of the adoption of this article.

The Working Group also considered the third for State liability suggested as basis 
for a compromise, namely "where the State entity has deliberately misrepresented its 
financial position or subsequently reduced its assets to avoid satisfying a claim".

The Working Group considered that this suggestion went beyond the scope of 
article 10 and that it addressed a number of questions such as: immunity from 
jurisdiction, immunity from execution, and the question of the propriety of piercing the 
corporate veil of State entities in a special case. The Working Group was of the view 
that this suggestion ignores the question whether the State entity, in so acting, acted on 
its own or on instructions from the State.

The Working Group was aware of the fact that the problem of piercing the 
corporate veil raises questions of a substantive nature and questions of immunity but it 
did not consider it appropriate to deal with them in the framework of its present 
mandate.
4. Contracts of employment

The draft recommended by the Commission to the General Assembly contained 
the following provision:
Article 11. Contracts of employment
(1) Unless otherwise agreed between the States concerned, a State cannot invoke 

immunity from jurisdiction before a court of another State which is otherwise 
competent in a proceeding which relates to a contract of employment between the 
State and an individual for work performed or to be performed, in whole or in part, in 
the territory of that other State.

(2) Paragraph 1 does not apply if:
(a) the employee has been recruited to perform functions closely related to the

exercise of governmental authority;
The Working Group noted in this regard that under article 11, (2) (b) a foreign 

State does enjoy immunity in cases concerning contract of employment where the 
subject of the proceeding in cases concerning contract of employment where the subject 
of the proceeding is recruitment, renewal or reinstatement. But the immunity does not 
exclude jurisdiction for unpaid salaries or, in certain cases, damages for dismissal.

It also noted that there was a distinction between the rights and duties of 
individual employees and questions of the general policy of employment, which 
essentially concern management issues about the public service of the forum State.

After discussing the issue in the light of the elements of recent case law the 
Working Group agreed that the following suggestions could be forwarded to the General 
Assembly.

As regards subparagraph (1) of paragraph 2 of article 11, the Working Group 
provisionally agreed that in the expression "perform functions closely related to the 
exercise of governmental authority", the words "closely related to" could be deleted in



order to restrict the scope of the subparagraph to "persons performing functions in the 
exercise of governmental authority".

The Working Group also agreed that the subparagraph could be further clarified 
by stating clearly that paragraph 1 of article 11 would not apply if the employee has 
been recruited to perform functions in the exercise of governmental authority", in 
particular: (i) Diplomatic staff and consular officers, as defined in the 1961 Vienna 
Convention on diplomatic relations and the 1963 Vienna Convention on consular 
relations, respectively; (ii) Diplomatic staff of permanent missions to international 
organizations and of special missions; and (iii) Other persons enjoying diplomatic 
immunity, such as persons recruited to represent a State in international conferences.

As regards subparagraph (c) of paragraph 2 of article 11, the Working Group 
agreed to recommend to the General Assembly that it would be advisable not to delete 
it, as it could not be reconciled with the principle of nondiscrimination based on 
nationality. This deletion, however, should not prejudge on the possible inadmissibility of 
the claim on ground other than State immunity, such as, for instance, the lack of 
jurisdiction of the forum State. In this respect, the Working Group notes a possible 
uncertainty in paragraph 1 of article 11 as regards, for example, the meaning of the 
words "in part".

The Working Group noted that it might be desirable to reflect explicitly in article 
11, in respect of the distinction between the rights and duties of individual employees 
and questions of the general policy of employment, which essentially concerns 
management issues about the public services of the forum State.
5. Measure of constraint against state property

The relevant provisions of the draft recommended by the Commission to the 
General Assembly in 1991 had contained the following provisions:

Article 18. State immunity from measures of constraint.
1. No measures of constraint, such as attachment, arrest and execution, against

property of a State may be taken in connection with a proceeding before a
court of another State unless and except to the extent that:
(a) the State has expressly consented to the taking of such measures as 

indicated:
(i) by international agreement;
(ii) by an arbitration agreement or in a written contract; or
(iii) by a declaration before the court or by a written communication after a

dispute between the parties has arisen;
(b) the State has allocated or earmarked property for the satisfaction of the 

claim which is the object of that proceeding; or
(c) the property is specifically in use or intended for use by the State for other 

than government non-commercial purposes and is in the territory the 
State of the forum and has a connection with the claim which is the object 
of the proceeding or with the agency or instrumentality against which the 
proceeding was directed.



After examining the issue in the light of all the elements above, the Working 
Group agreed that the following suggestions could be forwarded to the General 
Assembly.

The Working Group concluded that a distinction between prejudgment and post
judgement measures of constraint may help sort out the difficulties inherent in this issue. 
It was however stressed that both types of measures are subject to the conditions of 
article 19 [property for governmental noncommercial purposes].

As regards prejudgment measures of constraint, the Working Group was of the 
view that these should be possible [only] in the following cases:

(a) Measures on which the State has expressly consented either ad hoc or in 
advance;

(b) Measures on property designated to satisfy the claim;
(c) Measures available under internationally accepted provisions [leges 

specialis] such as, for instance, ship arrest, under the International 
Convention relating to the arrest of seagoing ships, Brussels, 24 February 
1956;

(d) Measures involved in property of an agency enjoying separate legal 
personality if it is the respondent of the claim.

Apropos post-judgement measures, the Working Group was of the view that 
these should be possible [only] in the following cases:

(a) Measures on which the State has expressly consented either ad hoc or in 
advance;

(b) Measures on designated property to satisfy he claim;
Beyond this, the Working Group explored three possible alternatives, which the 

Assembly may decide to follow:
Alternative I

(i) Recognition of judgement by State and granting the State a 2-3 months 
grace period to comply with it as well as freedom to determine property for 
execution;

(ii) If no compliance occurs during the grace period, property of the State, 
[subject to article 19] could be subject to execution.

Alternative II
(i) Recognition of judgement by State and granting the State 2-3 months 

grace period to comply with it as well as freedom to determine property for 
execution;

(ii) If no compliance occurs during the grace period, the claim is brought into 
the field of interstate dispute settlement; this would imply he initiation of 
dispute-settlement procedures in connection with the specific issue of 
execution of the claim.

Alternative III



The Assembly may decide not to deal with this aspect of the draft, because of the 
delicate and complex aspects of the issues involved. The matter would then be left to 
State practice on which there are different views. The title of the topic and of the draft 
would be amended accordingly.

In an Annex to the Report of the Working Group the Commission has drawn 
attention of the Sixth Committee to recent development in State practice and legislation 
on the subject of immunities of States since the adoption of the draft articles which the 
ILC considered necessary. The development concerns the argument increasingly put 
forward that immunity should be denied in the case of death or personal injury resulting 
from acts of a State in violation of human rights norms having the character of jus 
cogns, particularly the prohibition on torture.

It has pointed out that in the past decade, a number of civil claims have been 
brought in municipal courts, particularly in the United States and United Kingdom, 
against foreign Governments, arising out of acts of torture committed not in the territory 
of the forum State but in the territory of the defendant and other States.

In support of these claims, the Commission has observed, plaintiffs have argued 
that States are not entitled to plead immunity where there has been a violation of human 
rights norms with the character of juscogens. While National courts, in some cases, 
have shown some sympathy for this argument inmost cases, however, the plea of 
sovereign immunity has succeeded.

The Commission has also drawn attention to two important developments that 
have occurred, which give further support to the argument that a State may not plead 
immunity in respect of gross human rights violations, since the handing down of these 
decisions.

The first of these relates to the amendment of the United States Foreign 
Sovereign Immunity Act (FSIA) incorporating a new exception to immunity. This 
exception, introduced by section 221 of the Anti-Terrorism and Effective Death Penalty 
Act of 1996, stipulates that immunity will not be available in any case: "in which money 
damages are sought against a foreign State for personal injury or death that was caused 
by an act of torture, extra-judicial killing, aircraft sabotage, hostage-taking?quot;. A 
Court will decline to hear a claim if the foreign State has not been designated by the 
Secretary of State as a State sponsor of terrorism under federal legislation or if the 
claimant or victim was not a national of the United States when the act occurred. This 
provision has been applied in two cases.

Secondly, the Pinochet case has emphasized the limits of immunity in respect of 
gross human rights violations by State officials. Although the judgement of the House of 
Lords in that case only holds that a former head of State is not entitled to immunity in 
respect of acts of torture committed in his own State and expressly states that it does 
not affect the correctness of decisions upholding the plea of sovereign immunity in 
respect of civil claims, as it was concerned with a criminal prosecution, there can be no 
doubt that this case, and the widespread publicity it received, has generated support for 
the view that State officials should not be entitled to plead immunity for acts of torture 
committed in their own territories in both civil and criminal actions.



The Commissions has emphasized that these developments are not specifically 
dealt with in the draft articles on Jurisdictional Immunities of States and their Property. It 
has recommended that recent developments relating to immunity should not be ignored.
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Internationale" reads as follows: "Article 2 Criteria indicating the Competence of



Courts or other Relevant Organs of the Forum State in relation to 
Jurisdictional Immunity:

1. In determining the question of the competence of the relevant organs of the forum 
State, each case is to be separately characterized in the light of the relevant facts 
and the relevant criteria, both of competence and incompetence; no presumption is 
to be applied concerning the priority of either group of criteria.

2. In the absence of agreement to the contrary, the following criteria are indicative of 
the competence of the relevant organs of the forum State to determine the 
substance of the claim, notwithstanding a claim to jurisdictional immunity by a 
foreign State which is a party:

(a) The organs of the forum State are competent in respect of proceedings relating to a 
commercial transaction to which a foreign State (or its agent) is a party;

(b) The Organs of the forum State are competent in respect of proceedings concerning 
legal disputes arising from relationships of a private law character to which a foreign 
State (or its agent) is a party; the class of relationship referred to includes (but is not 
confined to) the following legal categories: commercial contracts; contracts for the 
supply of services, loans and financing arrangements; guarantees or indemnities in 
respect of financial obligations; ownership, possession and use of property; the 
protection of industrial and intellectual property; the legal incidents attaching to 
incorporated bodies, unincorporated bodies and associations, and partnerships; 
actions in rem against ships and cargoes; and bills of exchange.

(c) The organs of the forum State are competent in respect of proceedings concerning 
contracts of employment and contracts for professional services to which a foreign 
State (or its agent) is a party;

(d) The organs of the forum State are competent in respect of proceedings concerning 
legal disputes arising from relationships which are not classified in the forum as 
having a "private law character" but which nevertheless are based upon elements of 
good faith and reliance (legal security) within the context of the local law;
(e) The organs of the forum State are competent in respect of proceedings 

concerning the death of, or personal injury to, a person, or loss or damage to 
tangible property which are attributable to activities of a foreign State and its 
agents within the national jurisdiction of the forum State;

(f) The organs of the forum State are competent in respect of proceedings 
relating to any interest of a foreign State in movable or immovable property, 
being right or interest arising by way of succession, gift or bona vacantia; or a 
right or interest in the administration of property forming part of the estate of a 
deceased person or a person of unsound mind or a bankrupt; or a right or 
interest in the administration of property of a company in the event of its 
dissolution or winding up; or a right or interest in the administration of trust 
property or property otherwise held on a fiduciary basis;

(g) The organs of the forum State are competent insofar as it has a supervisory 
jurisdiction in respect of an agreement to arbitrate between a foreign State and 
a natural or juridical person;

(h) The organs of the forum State are competent in respect of transactions in 
relation to which the reasonable interference is that the parties did not intend 
that the settlement of disputes would be on the basis of a diplomatic claim;



(i) The organs of the forum State are competent in respect of proceedings relating 
to fiscal liabilities, income tax, customs duties, stamp duty, registration fees, 
and similar impositions provided that such liabilities are the normal concomitant 
of commercial and other legal relationships in the context of the local legal 
system.

3. In the absence of agreement to the contrary, the following criteria are 
indicative of the incompetence of the organs of the forum State to determine the 
substance of the claim, in a case where the jurisdictional immunity of a foreign 
State party is in issue:

(a) The relation between the subject-matter of the dispute and the validity of the 
transactions of the defendant State in terms of public international law;

(b) The relation between the subject-matter of the dispute and the validity of the 
internal administrative and legislative acts of the defendant State in terms of 
public international law;

(c) The organs of the forum State should not assume competence in respect of 
issues the resolution of which has been allocated to another remedial context;

(d) The organs of the forum State should not assume competence to inquire into 
the content or implementation of the foreign defence and security policies of the 
defendant State;

(e) The organs of the forum State should not assume competence in respect of the 
validity, meaning and implementation of intergovernmental agreement or 
decision creating agencies, institutions of funds subject to the rules of public 
international law.



FOLLOW-UP OF THE UNITED NATIONS DIPLOMATIC CONFERENCE OF PLENIPOTENTIARIES 
ON THE ESTABLISHMENT OF AN INTERNATIONAL CRIMINAL COURT (ROME-ITALY, 15 JUNE- 
17 JULY 1998): WORK OF THE PREPARATORY COMMISSION FOR ICC

(i) Introduction

The Secretariat of the AALCC has in the past followed the work of the 
International Law Commission (ILC) on the establishment of an International Criminal 
Court (ICC). The matter relating to the ICC has been discussed at successive sessions 
since the 33rd Session and continues to be on its work programme. The topic was also 
considered at two special meetings held within the framework of the 35th (Manila, 1996) 
and 36th (Tehran, 1997) sessions of the AALCC.

The 37th Session of the AALCC had mandated the Secretariat to participate 
actively in the Rome Diplomatic Conference. The Deputy Secretary General 
Ambassador Dr. Wafik Zaher Kamil was deputed to represent the AALCC at the 
Conference. Two meetings were organized by the AALCC parallel to the Rome 
Conference. The aim was to collate the views of the member States and to present a 
collective view regarding the contentious issues to the Committee of the whole. The 
discussion at those meetings were based on a working document prepared by the 
Secretariat of the AALCC: Overview of the Statute of the International Criminal Court. 
The views expressed during those meetings had been forwarded to the chairman of the 
Committee of the Whole, Mr. Philip Kirsch.

The 38th Session of the AALCC held in Ghana adopted a resolution which inter 
alia requested the Secretary General of the AALCC to monitor and report the 
developments in the Preparatory Commission at the 39th Session of the Committee. 
Accordingly Dr. Kamil (DSG), was deputed to attend the Second Session of the 
Preparatory Committee for the Establishment of the International Criminal Court held in 
New York from 26 July to 13 August 1999.

Thirty-ninth Session: Discussions

The Deputy Secretary General Amb. Dr. Wafik Zaher Kamil recalled that the 
AALCC Secretariat had closely followed the evolution of work of the United Nations 
paving the way for the establishment of an International Criminal Court. For the last six 
years the matter had been extensively discussed at AALCC's annual sessions and at the 
two special meetings held during the 35th (Manila) and 36th (Tehran) Sessions.

The 38th Session of AALCC had adopted a resolution, requesting AALCC to 
monitor and report the developments in the Preparatory Commission for the ICC at the 
39th Session. He also attended the second session of the Preparatory Commission held 
in New York from 26 July to 13 August 1999.

The AALCC was not represented at the third meeting of the Preparatory 
Commission held in November-December (29 November-17 December) 1999. However, 
a brief report on the work of the Commission was presented during that session.



The Commission had focussed on two instruments necessary for the functioning 
of the Court i.e. (i) The Rules of Procedure and Evidence and (ii) The Elements of 
Crimes. The Crime of Aggression had also been considered.

The Preparatory Commission took note of the oral reports of the co-ordinators for 
Elements of Crimes and Rules of Procedure and Evidence for parts 2, 4, 6, 7, 8, 9 and 
10 of the Statute and for the Crime of Aggression, it noted that the first reading of crimes 
and rules of procedure was completed.

The Commission also took not of General Assembly resolution 54/105 of 9 
December 1999, which renewed the mandate of the Commission and in accordance with 
paragraph 3 of that resolution the Secretary General of the United Nations was 
requested to convene the meetings of the Preparatory Commission from 13 to 31 March, 
12 to 30 June and 27 November to 8 December 2000.

Regarding Rules of Procedure and Evidence, Dr. Kamil stated that at the third 
session the Commission continued its consideration of rules pertaining to Part 2 
(Jurisdiction, Admissibility and Applicable Law); Part 4 (composition and Administration 
of the Court); Part 6 (the Trial); Part 7 (Penalties); Part 8 (Appeal and Revision); Part 9 
(International Cooperation and Judicial) and Part 10 (Enforcement). He added, that the 
working group had before it several proposals, in addition to those made at the first two 
sessions of the Commission's first reading of the rules of procedure and evidence.

Concerning the Elements of Crimes, he said that the Working Group had primarily 
focussed on the Crimes against Humanity. A first reading of the proposals had been 
completed.

He noted that a working group on the crime of aggression was established during 
the third Session of the Commission. A general debate had ensured on the basis of a 
compilation of proposals submitted by Governments to the Preparatory Committee 
(1996-1998), the Rome Conference (1998) and the Preparatory Commission (1999). 
Taking into account views expressed in the Working Group, a consolidated text of 
proposals as proposed by the coordinator was prepared. The Group undertook a 
preliminary consideration of the new consolidated text of proposals.

He urged the AALCC Member States to continue to actively participate in the 
remaining sessions of the Preparatory Commission.

The Delegate of Japan observed that the aim for the establishment of the 
International Criminal Court was primarily to bring justice to individuals. The adoption of 
the Rome Statute had been a historical achievement. At present the Preparatory 
Commission is in the process of preparing texts of the (i) Rules of Procedure and 
Evidence; (ii) Elements of Crimes and (iii) A definition for the Crime of aggression. He 
urged the United Nations to maintain the momentum of work in the Working Groups. He 
stated that in this regard his country was always willing to work effectively with the 
United Nations as well as the AALCC. He emphasized the universality of the Court and 
appealed to States to accede to the Statute as soon as possible.



The Delegate of the United Arab Emirates stated that the establishment of the 
International Criminal Court was one of the most important accomplishments of the last 
century. The fact that 123 States were signatories to the Rome Statute was itself an 
indication of the desire of the international community to put an end to crimes against 
humanity, and the perpetrators be tried. Although the Statute had come through after 
difficult negotiations, in the Preamble the principles of state sovereignty and non
intervention into the internal affairs of states has been emphasized. These principles in 
his view were paramount, and should not be tampered with.

He noted that the Preparatory Commission at present was considering three 
important items (i) Rules of Procedure and Evidence; (ii) Elements of Crimes and (iii) 
Crime of aggression. With respect to war crimes, he stressed that these should only 
relate to armed internal strife and should not apply to internal confusion or strikes. The 
sovereignty of States was to be fully respected. The parameters of the Court with regard 
to war crimes should be clearly drawn up or else there was a concern that the Court 
might end up as being a human rights courts. With respect to the Definition of War, 
Victims of Crimes, while appreciating the role played by NGO's as mentioned in the 
Paris document he stated that the definition was not acceptable to them. For arriving at 
a definition certain obligations and responsibilities have to be borne in mind. 
Furthermore this definition cannot be applied to trade unions.

The Delegate of Republic of Korea stated that his country had taken active part 
during the Rome Conference and continues to do so in the Preparatory Commission i.e. 
the rule making process. He was hopeful of signing the Statute during the early part of 
this year, and the process of ratification of the Statute would be done as soon as 
realistically possible.

The Delegate of the Arab Republic of Egypt stated that the establishment of the 
International Criminal Court was a long cherished hope of the international community 
since the time of the Nuremberg and Tokyo trials. In his view certain issues needed 
serious consideration. Among them of paramount importance was first the definition of 
Aggression, which he felt, was to be judged on the basis of definition of Aggression as 
proposed by General Assembly Resolution in 1974. He expressed satisfaction at 
establishment of a working group to discuss a definition for the crime of aggression. 
Regarding the relationship between the Court and the Security Council he reiterated the 
need to ensure the independence of the Court and to maintain its supreme role in 
characterization of crimes. In conclusion he pointed out that the success of the Court 
and the hope for adherence to its statute would not be achieved alone by urging states 
to do so, but required an amount of flexibility and realism in addressing the genuine 
concerns and apprehensions which many states continue to have regarding the role of 
the Court and the scope of its competence.

The Delegate of Nepal stated that his country had actively participated at the 
Rome Conference and was one of the countries to have voted for adoption of the 
Statute. In his view experiences of various regional conflicts where basic human rights 
had been seriously violated indicated the existence of circumstances in which States 
themselves are unable to prosecute such criminals. His delegation had time and again 
reiterated the need that the Asian African States should take into consideration the



seriousness of such events and have a unified opinion for the establishment of the 
Court. Furthermore, the United Nations Conference had proved to be a vital decision 
making process which reflected the determination of the world community to make the 
principles of justice prevail over those forces which foster anarchy and narrow 
nationalistic interests, by taking recourse to ways and means repugnant to human 
consciousness. His delegation was of the opinion that in order to carry on the world 
opinion perpetrators of the serious crimes of concern to the international community as a 
whole including genocide, crimes against humanity and the Crime of aggression should 
not go unpunished. In this regard he suggested that the AALCC Secretariat should 
consider developing common strategies to be followed by the AALCC Member States in 
furthering the progress achieved by the Rome Conference. It should also develop a 
model national legislation to fulfil state responsibility and other obligations so that 
judicial assistance may take place in a coherent fashion in harmony with the Rome 
Statute of the International Criminal Court.

The Delegate of Indonesia recognised that the Principle of complimentarity was 
the fundamental basis for any criminal jurisdiction. He felt that the efforts to set up an 
International Tribunal for East Timor was in a way undermined the genuine efforts of his 
country to bring to book perpetrators of crimes. In this regard, he added that the 
government of Indonesia has been in the process of setting up a human rights court and 
incorporated a number of core crimes such as genocide, torture and crimes against 
humanity etc in its domestic legislation.

The Delegate of Thailand stated that his country had actively participated in the 
adoption of the Rome Statute, and noted with satisfaction, that the establishment of a 
permanent judicial body to try perpetrators of serious crimes, has come a long way and 
has thus received universal participation of the international community regardless of 
the existing different legal systems. Further, he added his delegation had closely 
followed the developments and discussions on the drafting of the Rules of Procedure 
and Evidence, particularly the determination of the Elements of Crimes being drafted by 
the Preparatory Commission for the International Criminal Court. The outcome of the 
said instrument and details as such would be a crucial yardstick to determine whether it 
was feasible to assume obligations under the Rome Statute. He said that in Thailand a 
Committee has been set up to study and scrutinize the implications of the Rome Statute 
in terms of the policy commitment and legal obligations should Thailand become a party 
thereto. However, unless and until the Rules of Procedure and Evidence, as well as the 
Elements of crimes were finalized. It would not be in a position to make a decision on its 
membership of the Court. He implored the world community to reach an agreement on 
all parts of Statutes, taking into account the concerns of the developing countries. His 
delegation was of the opinion that the broadest participation of the Members of the 
AALCC in ongoing discussion on remaining substantive issues, especially elements of 
crimes, would help steering the Rules of Procedure and Evidence and the Elements of 
Crimes.

He suggested that in order to facilitate the Member Countries to further associate 
themselves with the Rome Statute and the Rules of procedure and Evidence, a series of 
seminars or workshops in the area of international criminal law be held without delay.



The President took note of the request from an Observer Delegation representing 
the Afro-Asian Law Federation to take the floor and stated that consideration would be 
given at the appropriate time on the permissibility of such an intervention, after taking 
into consideration the rules of procedure under the Statutes of the AALCC.

The Delegate of Kenya said that his country attached great importance to the 
establishment of the ICC. It had participated in the Rome Conference, as well as the 
three Preparatory Commission meetings. He thanked the Secretariat for preparation of 
the document on the subject. He observed that the Rome Statute is an advancement in 
public international law. He supported the suggestion of Thailand that seminars or 
symposia be held on the subject. As there were still three more session of the 
Preparatory Commission, which inter alia would discuss the definition of the crime of 
aggression, these seminars could be very helpful to the member States who sometimes 
to do not have the resource or the necessary expertise, and hence were disadvantaged 
to this extent.

The Delegate of Iraq stated that the Rome Conference of 1998 was of great 
importance to the Asian African countries. It had dealt with important matters relating to 
crimes of war, internal conflict, crimes against humanity crime of aggression, 
relationship of the court with the Security Council etc. He had certain reservations 
regarding the definitions, if they were not laid down clearly it was likely to jeopardize the 
interests of the AALCC Member States. Therefore, it was necessary to have 
coordination among AALCC Member States, in order to present a united stand during 
the remaining Preparatory Commission meetings. This would ensure that Western ideas 
do not prevail over the Asian African States and they are able to defend their interests.

The Delegate of India noted that there was no change in their ideas towards the 
opposition to the present Statute, which was no doubt an excellent idea. While there 
was ample justification for the creation of an international criminal court as a number of 
crimes had gone unpunished, its establishment would prove to be a deterrent. 
Unfortunately, the Statute did not get either the time or atmosphere where genuine 
concerns could be addressed without loosing focus. However its scope had been 
expanded vis-?vis the number of crimes which should have been under domestic 
jurisdiction and were now crimes to be tried by the ICC. He shared the concern of some 
other delegations that the court should not become a merely a Human Rights Court.

He stressed the need to see that the principle of complementarity is maintained 
and the Court should not intervene in the internal affairs of criminal law jurisdiction 
central to national sovereignty. He added that presently the ICC has the ultimate power 
to decide its jurisdiction and serious crimes of terrorism, narcotics and drug trafficking 
have not been attended to. Aggression which was well defined by the General Assembly 
has been ignored. Though he was not fundamentally opposed to the idea of the Court, 
but it would be more acceptable if the genuine concerns of States were looked into and 
principles of parliamentary democracy followed. In his view, lack of time in the 
Preparatory Commission could lead to serious problems while adopting the rules of the 
court. He recognized that the AALCC could play an effective role in helping countries to 
develop consensus as they lacked time and resources needed, otherwise there was fear 
of being left behind the decision making process.



The Delegate of Ghana observed that his main concern was the relationship of 
the Court to the Security Council particularly with regard to the financial resources for 
the operation of the court. Furthermore this is evident as the three permanent members 
of the Security Council had not signed the Statute. Under the UN Charter it was the 
Security Council which should determine aggression. Hence the Preparatory 
Commission should address this as well as other outstanding issues. He noted that so 
far out of the 84 signatories to the Statute only 9 were from the Asian African region. He 
urged the AALCC Member States to take active part in the Preparatory Commission 
and suggested that the AALCC Secretariat should organize Seminars and Workshops to 
convince other member states to join the Statute.

The Delegate of the Islamic Republic of Iran noted the mandate of the 
Preparatory Commission as contained in Resolution F was to finalize the draft rules of 
procedure and elements of crimes by the end of June 2000. It also has to consider a 
definition of aggression and the relationship of the Court with the Security Council. He 
cautioned that in such an exercise care should be taken not to depart from the letter and 
spirit of the statute of the ICC and it should not indirectly modify the Statute. He felt that 
the completion of definition of aggression would encourage universal acceptance and 
ratification of the Statute by many more states. Regarding the definition of aggression 
he was of the view that General Assembly Resolution 3314 adopted on 14 December 
1974, ought to be the basis for discussion and elements contained therein should be 
transferred into a formulation suitable for inclusion in a criminal law instrument. Hence 
he urged the AALCC to hold Seminars which would help the Member States. He 
informed the meeting that an Expert Commission had been set up in Iran to consider the 
feasibility of joining the Statute.

The Delegate of the Peoples Republic of China supported the idea of the ICC, 
even though it had not addressed all the issues. His Government had taken active part 
in the three meetings of the Preparatory Commission during the last two years. He 
stated that Seminars or workshops organised by the AALCC could prove to be useful for 
exchange of views to help facilitate formulation of views, but not to convince Member 
States to join the Statute.

On the issue of the request from an Observer Delegation to make a statement, 
the Chinese delegate pointed out that the Statutes of the AALCC provide for statements 
to be made only by Observers specifically admitted to do so during the annual session.

The Delegate of Sri Lanka appreciated the work done so far in the Preparatory 
Commission but expressed his concern regarding high threshold for treating a crime, as 
a war crime; terrorism and drug trafficking to be addressed adequately. He was happy to 
note that the definition of aggression had been taken up.

The Delegate of Gambia called for further examination and analysis of the issue 
and to reflect on why States were hesitant to ratify the Statute. She felt it was time that 
practical steps be taken towards ratification. She felt proposed seminars or Workshops 
could examine AALCC Member States concerns, and in turn would help in early 
ratification of the Statute.



The President associated himself with the delegations of Kenya Islamic Republic 
of Iran, Thailand, China and Gambia who had suggested that the AALCC should 
organize workshops or Seminars to discuss the issues of concern to the Member States. 
He gave the example of the Arab Council which had arrived at certain common points 
which were helpful in alleviating the fears in the minds of people. Reverting to the earlier 
request of the Observer delegation representing the Afro-Asian Law Federation, he said 
that after examining the legal position on this matter and in the light of reservations 
expressed by some delegates he ruled against the request for an intervention.

(ii) Resolution on the "Follow-up of the United Nations Diplomatic Conference of 
Plenipotentiaries on the Establishment of an International Criminal Court (Rome, 
Italy, 15 June - 17 July 1998): Work of the Preparatory Commission for 
International Criminal Court"

(Adopted on 23.2.2000)

The Asian African Legal Consultative Committee at its Thirty-ninth Session

Having considered the Brief prepared by the Secretariat on the Follow-up of the 
United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court (Rome, Italy, 15 June - 17 July 1998): Work of the 
Preparatory Commission for ICC contained in Document No. AALCC/XXXIX/CAIRO/ 
2000/S.7

1. Taking note that the Statute for an International Criminal Court was open for 
signature in Rome from 17 July until 17 October 1998 and thereafter in New York at 
the United Nations Headquarters until 31 December 2000;

2. Reiterates the vital importance of the universal acceptance of the International 
Criminal Court;

3. Urges Member States to consider signing, ratifying and acceding to the Rome 
Statute;

4. Commends the progress of work achieved in the Preparatory Commission;

5. Urges Member States to actively participate in the work of the Preparatory 
Commission which has the mandate to prepare proposals for practical arrangements 
for establishment and coming into operation of the Court, including the finalization of 
the draft texts of the rules of procedure and evidence and of the elements of crimes;

6. Requests the Secretary General to monitor and report on the developments in the 
Preparatory Commission;

7. Also requests the Secretary General to explore the possibilities of organizing a 
workshop/seminar related to the item; and



8. Decides to place the item "follow-up of the United Nations Diplomatic Conference of 
Plenipotentiaries on the Establishment of an International Criminal Court" on the 
agenda of its fortieth session.

(iii) Secretariat Study: Follow up of the United Nations Diplomatic Conference of 
Plenipotentiaries on the Establishment of an International Criminal Court (Rome- 
Italy, 15 June - 17 July 1998): Work of the Preparatory Commission for ICC.

The terror and social alarm generated world-wide by increasing and systematic 
criminal offences against population and groups in time of peace and war has created 
the conditions for the advent of international criminal law, and for the creation of a 
category of actions known as "crimes against the peace and security of mankind". 1[1] 
The victims of these offences are not only the individuals and respective relatives whose 
lives and interests have been directly violated by the offences, but also humankind as a 
whole. The magnitude of a crime against humanity offends all individuals and groups 
including states living "peacefully" on Earth, and all citizens in the world community 
should be legally protected from these crimes committed against customary international 
law.2[2]

(i) The ILC Draft Statute

When the issue of establishing an international criminal court was put back on the 
agenda of the UN General Assembly in 1989,3[3] the General Assembly referred the 
matter to the International Law Commission by requesting a report in one year (GA Res 
44/39, 1990). The Commission, recognised that there was agreement on the desirability 
of such a court, it reported to the General Assembly and was subsequently asked to 
prepare a draft statute for an international criminal court. 4[4] The ILC established a 
Working Group on an International Criminal Court, which in turn formulated basic 
propositions for the establishment of such a Court. 5[5] The Working Group set up in 
1993 and 1994, presented the International Law Commission's initial report to the Sixth 
Committee of the General Assembly (Res. 47/33 of 25 November 1993) and finally 
produced a Draft Statute for the International Criminal Court (Res. 48/31 of 9 December 
1993) which was contained in its 1994 report.6[6]

1[1] Thirteenth Report on the Draft Code of Crimes against the Peace Security of 
Mankind, Special Rapporteur: Doudou Thiam (Senegal) UN Doc.A/CN, 4/466, 24 
March 1995.

2[2] European law student's Association: Handbook on the Draft Statute for an 
International Criminal Court, May 1998, Chapter 1 p. 3.

3 [3] UNGA Doc A/C.6/44/SR.38-41 (1989).
4[4] UNGA Res. 47/33, UN Doc A/47/49 (1992).
5[5] UNGA Doc. A/47/10/ (1992), p.143.
6[6] Report of the ILC on the work of its forty-sixth session, by the Secretary General, 

UNGA Doc.A/49/355, 1 September 1994.



(ii) Ad hoc Committee

During the Sixth Committee debate in 1994 the States faced a difficult choice on 
the method relating to the Court's establishment and the future work of an international 
diplomatic conference. Some delegations did not favour negotiations, while others 
viewed negotiations as unproblematic, keeping in view that the Security Council had 
created ad hoc International Criminal Tribunals for Yugoslavia and Rwanda. Thus an ad 
hoc Committee was established to review major substantive and administrative issues 
arising out of the ILC Draft Statute. The Committee also considered the agreements7[7] 
for convening of an international conference of plenipotentiaries. More than 60 counties 
participated in the discussions and after discussion in the sixth Committee it was felt that 
the ad hoc Committee review of the ILC draft was neither sufficient nor comprehensive.

(iii) Preparatory Committee

Thus with resolution 50/46 adopted by the General Assembly in 1995 the 
Preparatory Committee was established, the Committee would start negotiations in light 
of the convening of a conference of Plenipotentiaries and continue the work of the ad 
hoc Committee with a renewed and enlarged mandate. The Preparatory Committee on 
the establishment of an ICC met twice during 1996.8[8] Its mandate was renewed by the 
General Assembly and there were three PREPCOM meetings in 1997 and a conclusive 
one in March/April 1998. The mandate of the 1997/1998 Preparatory Committee was to 
finalize a draft consolidate text of the ICC Statute to be presented to the decision 
makers at the Rome Conference. In February 1997 the PREPCOM adopted the ICC 
consolidated Draft Statute which constituted the main working instrument at the Rome 
Diplomatic Conference.

UN Diplomatic Conference of Plenipotentiaries on the Establishment of an ICC, Rome 
(Italy)

By its resolution 51/207 of 17 December 1996 the General Assembly inter alia 
decided to hold, in 1998 a diplomatic conference of Plenipotentiaries with a view to

7[7] The ad hoc Committee met twice during 1995, from 3 to 13 April and 14 to 25 
August (Report of Committee UNGA Doc.A/50/22, 6 September 1995).

8[8] The Preparatory Committee on the Establishment of an International Criminal Court 
was established by GA Resolution 50/46 of 11 December 1995 to further consider 
major substantive and administrative issues arising out of the draft statute of an ICC 
prepared by the ILC in 1994 and to draft texts with a view to preparing widely 
acceptable consolidated text of a convention for an ICC for consideration by a 
Conference of plenipotentiaries. Its mandate was thereafter reaffirmed by GA resol. 
51/207 of 17 December 1996. The PREPCOM under the chairmanship of Mr. 
Adriaan Bos (Netherlands), held a total of six sessions: first from March 25 to April 
12, 1996; Second August 12 to August 30, 1996; Third February 10 to February 21, 
1997; Fourth from 4 to 15 August 1997; Fifth from 1 to 12 December 1997; and 
Sixth from March 16 to April 3, 1998. In addition the PREPCOM held an inter- 
sessional meeting in Zutphen, the Netherlands, from January 19 to 30, 1998. The 
Secretariat of the AALCC was represented only at the Second Session of the 
Preparatory Committee.



finalizing and adopting a convention on the establishment of an International Criminal 
Court.

Thereafter the General Assembly at its fifty second session accepted "with deep 
appreciation the generous offer of the Government of Italy to act as host to the 
diplomatic conference of plenipotentiaries" and decided that the UN Conference of 
Plenipotentiaries on the Establishment of an ICC, open to all States Members of the UN 
or members of specialized agencies or of the International Atomic Energy Agency, shell 
be held at Rome from 15 June to 17 July 1998, with a view to finalizing and adopting the 
convention on the establishment of an ICC.

In his address to the 50th Anniversary Congress of the International Bar 
Association the Secretary General of the United Nations, Mr. Kofi Annan, stated: "Peace 
and justice are indivisible. They are indivisible in the former Yugoslavia, in Rwanda, in 
all post conflict situations where the dawn of peace must begin with the light of justice.

"The International Criminal Court is the symbol of our highest hopes for its unity 
of peace and justice. It is the vital part of an emerging system of international human 
rights protection. It will ensure that indicted criminals suspected of genocide in any 
country can be tried and convicted."

"Great progress has been made since the 1994 Draft Statute prepared by the 
International Law Commission. The General Assembly has decided to convene a 
conference of Plenipotentiaries in 1998 to adopt a convention on the establishment of an 
ICC. That Conference will coincide with the fiftieth anniversary of the adoption of the 
Genocide Convention. I cannot think of a more significant occasion for the world to take 
final step toward global justice. The creation of an ICC will not only complete the vision 
of the genocide convention: it will bring that vision into reality.

The UN Diplomatic Conference of Plenipotentiaries on Establishment of 
International Criminal Court elected Mr. Giovanni Conso (Italy) as President. It elected 
as Vice Presidents the representatives of 32 States. 9[10] In addition four Committees 
were set up by the Conference: General Committee; 10[11] (ii) Committee of the 
Whole;11[12] (iii) Drafting Committee;12[13] and (iv) Credentials Committee. 13[14]

9[10]Algeria, Austria, Bangladesh, Burkina Faso, China, Chile, Colombia, Costa Rica, 
Egypt, France, Gabon, Germany, India, Iran (Islamic Republic of), Japan, Kenya, 
Latvia, Malawi, Nepal, Nigeria, Pakistan, Russian Federation, Samoa, Slovakia, 
Sweden, the former Yugoslav Republic of Macedonia, Trinidad and Tobago, United 
Kingdom of Great Britain and Northern Ireland, United Republic of Tanzania, United 
States of America and Uruguay.

10[11]Comprising of the President of the Conference and Members i.e. the President 
and Vice-Presidents of the Conference, the Chairman of the Committee of the 
Whole and the Chairman of the Drafting Committee.

11[12]Chairman Mr. Philippe Kirsch from Canada and 4 Vice-President i.e. Ms. Silvia 
Fernandez de Gurmendi (Argentina), Mr. Constantin Virgil Ivan (Romania) and Mr. 
Phakiso Mochochoko (Lesotho) and a Rapporteur, Mr. Yasumasa Nagamine 
(Japan).



Participating in the Conference were delegations from 160 countries, 17 Inter
governmental organizations, 14 specialized agencies and funds of the United Nations 
and 124 organizations. The Statute of the Court was adopted by a non-recorded vote 
which was requested by the United States, 120 in favour to 7 against with 21 
abstentions.

Salient Features of the Rome Statute

The "Rome Statute for the Establishment of an International Criminal Court", comprising 
of a Preamble, 128 articles, is substantially longer than the ILC Draft Statute of 60 
articles, 14[15] The Preamble to the Statue sets out the main purpose of the Court, and 
also affirms that "the most serious crimes of concern to the international community as a 
whole must not go unpunished," and their effective prosecution must be insured by 
measures at the national level, by enhancing international cooperation. It also 
emphasizes that the Court shall be complementary to national criminal jurisdictions and 
expresses its resolve to guarantee lasting respect for the enforcement of international 
justice.

The 128 Articles are grouped together in 13 parts viz. Part 1 Establishment of the 
Court (Articles 1-4); Part 2 Jurisdiction, Admissibility and Applicable Law (Articles 5-21); 
Part 3 General Principles of Criminal Law (Articles 22-33); Part 4 Composition and 
Administration of the Court (Articles 34-52); Part 5 Investigation (Article 53-61); Part 6 
The Trial (Articles 62-76); Part 7 Penalties (Articles 77-80); Part 8 Appeal and Review 
(Articles 81-85); Part 9 International Cooperation and Judicial Assistance (Articles 86
102); Part 10 Enforcement (Articles 103-111); Part 11 Assembly of States Parties 
(Articles 112); Part 12 Financing of the Court (Articles 113-118); and Part 13 Final 
Clauses (Articles 119-128). The text of these provisions along with their alternative 
formulations, (the draft provided by the Preparatory Commission) constituted the basic 
working document for the Conference of Plenipotentiaries convened at Rome. Following 
are the salient features of the Statute:

(i) Establishment and Structure of the Court

12[13]The Drafting Committee was chaired by Mr. Cherif Bassiouni (Egypt) and 24 
Members from Cameroon, China, Dominican Republic, France, Germany, Ghana, 
India, Jamaica, Lebanon, Mexico, Morocco, Philippines, Poland, Republic of Korea, 
Russian Federation, Slovenia, South Africa, Spain, Sudan, Switzerland, Syrian Arab 
Republic, United Kingdom of Great Britain and Northern Ireland, United States of 
America and Venezuela. The Rapporteur of the Committee of the Whole 
participated ex officio in the work of the Drafting Committee in accordance with rule 
49 of the rules of procedure of Conference; and

13[14]The Credentials Committee was Chaired by Ms. Hannelore Benjamin (Dominica) 
and its Members were from Argentina, China, Cote d'lvoire, Dominica, Nepal, 
Norway, Russian Federation, United States of America and Zambia.

14[15] Report of the ILC UN, GAOR, 49 Session, Supp.No.



The Statute establishes an International Criminal Court as a permanent institution 
with power to exercise jurisdiction over persons for the most serious crimes of 
international concern and which is complementary to national criminal jurisdiction. 15[16] 
Besides providing for the institutional structure, it lays down the general principles of 
criminal law16[17] to be applied by the Court and hence is both a constituent instrument 
as well as a codification treaty.

The Statute establishes the following organs of the Court: the Presidency, an 
Appeals Division, a Trial Division, and a Pre-Trial Division; the office of the prosecutor 
and the Registry. 17[18] The Court shall be brought into relationship with the United 
Nations through an agreement to be approved by the Assembly of States Parties,18[19] 
with functions such as (i) providing management oversight to the principal organs i.e. 
the Presidency, Prosecutor and Registrar regarding the administration of the Court; (ii) 
considering and approving the budget of the Court: (iii) determining whether to alter the 
number of judges serving on a full or part time basis and (iv) perform any other function 
or take any other action as specified in the Statute of the Rules of Procedure and 
Evidence. The Assembly of States Parties can, upon the recommendation of the Court 
or its own Bureau, consider any question relating to non-co-operation by States Parties 
and take appropriate measures. The Seat of the Court shall be established at the Hague 
in the Netherlands.19[20]

It may be recalled that during the Special Meeting on International Aspects 
between the International Criminal Court and International Humanitarian Law held 
during the 36th Session of the AALCC held in Tehran in May 1997, delegates had 
unanimously favoured the establishment of an independent and impartial international 
criminal court, free from political pressures and tendencies. Preference was for the 
establishment of the Court by a multilateral treaty.

(ii) Material Jurisdiction of the Court

The Court would be competent to adjudicate upon the core-crimes i.e. the most 
serious crimes of concern to the international community as a whole, including 
genocide; crime against humanity; war crimes and the crime of aggression.20[21]

15[16]See Part I, Article 1 of the Rome Statute of the International Criminal Court 
Doc.A/CONF. 183/9 dated 17 July 1998.

16[17]See Part 3 (Articles 22-23) of the above stated document.
17[18]See Part 4 Composition and Administration of the Court of the Rome Statute 

A/CONF.183/9.
18[19]See Article 112 in Part 11 of the Statute, see also Part 13 on Final Clauses 

A/CONF.183/9.
19[20] See Art.3, Part I, Doc. A/CONF.183/9.
20[21] Part 2, Arts 5-8 of the Statue Doc. A/CONF.183/9.



The Preparatory Commission21[22] shall inter alia determine the definition and 
elements of crimes of aggression and the conditions under which the Court shall inter 
alia determine the definition and elements of crimes of aggression and the conditions 
under which the Court shall exercise its jurisdiction with regard to this crime. In one of 
the six resolutions adopted at the Conference, it was recognized that terrorist acts were 
serious crimes of concern to the international community, and that the international 
trafficking of illicit drugs was a very serious crime sometimes destabilizing the political, 
social and economic order in States. It was regretted that no generally acceptable 
definition of the crimes could be agreed upon for inclusion within the jurisdiction of the 
Court. It was recommended that the Review Conference provided for in Article 123 of 
the Statute should consider illicit trafficking in drugs and terrorism and try to arrive at an 
acceptable definition and inclusion in the list of crimes within the Court's jurisdiction.

Article 24 of the Statute deals with non-retroactivity ratione personae and 
emphasizes that the Court has jurisdiction only with respect to crimes committed after 
the entry into force of the Statute.

With regard to rationae personae it may be stated that the statute contemplates 
jurisdiction of the court over legal persons, with the exception of States,22[23] Article 25 
of the Statute deals with individual criminal responsibility and clearly states that the 
court is primarily to have jurisdiction over natural persons. It may be mentioned here that 
in the context of the applicable penalties, that the Court shall have no jurisdiction over 
persons under 18 years of age.23[24] As to the jurisdiction rationae temporis of the 
court paragraph 1 of Article 8 of the Statute states that the "Court has jurisdiction only in 
respect of crimes committed after the date of entry into force of this Statute".

(iii) Complementarity

The third preambulary paragraph provides that the principle of jurisdiction of the 
International Criminal Court is to be complementary to national criminal justice systems 
in cases where such trial procedures may not be available or may be ineffective. 
Besides the preambulary paragraph the principle of complementarity involves issues of 
admissibility" ne bis in idem"; initiation of an investigation; general obligation to 
cooperate and surrender of a person to the Court. More specifically attention needs to 
be drawn to the vague formulations involved in determination of the actions of a State or 
its legal system as regards unwillingness or inability to prosecute, doubts on the 
independence or impartiality of proceedings, etc. These issues involve subjective 
element of determination and the real implications of the complementarity principle could 
be known only when the Court starts applying a set of identifiable criteria to decide when 
the national legal systems are ineffective or unavailable. The views as expressed by the 
AALCC Member States are still valid as regards the drawing up of clear jurisdictional 
boundaries between the jurisdiction of the Courts functioning within the criminal legal 
system of States and the court so as to avoid overlapping of jurisdictions in the 
administration of justice.

21[22] See Art 121 and 123 of the Statute Doc. A/CONF.183/9. 
22[23] Art. 25 of the Statute.
23 [24] Art. 26 of the Statute.



(iv) Trigger Mechanism

Although the consent of the State is primary in deciding the extent of jurisdiction 
of the Court the "trigger mechanism" was carefully considered by the Conference of 
Plenipotentiaries. This mechanism touches upon two main clusters of issues (i) 
acceptance of the Court's jurisdiction, State consent requirements and conditions for the 
exercise of jurisdiction and (ii) who can trigger the system and the role of 
Prosecutor.24[25] The jurisdiction of the Court over a person with respect to a crime 
referred to in the statute of the Court may be invoked by either (i) a State Party; (ii) the 
Prosecutor or (iii) the Security Council.

(v) Role of the Security Council

Under the Charter of the United Nations the Security Council is entrusted with the 
task of maintaining international peace and security. Article 39 of the UN charter confers 
on the Council the power to determine an act constituting aggression or threat to 
international peace. Besides enabling the Security Council to refer a matter to the Court 
for its exercise of jurisdiction, the Statute empowers the Security Council to seek a 
deferral of any investigation or prosecution for a period of 12 months from the date of its 
request.25[26] Article 16 of the Statute states that no investigation or prosecution may 
be commenced or proceeded with for a period of 12 months after the Security Council, 
in a resolution adopted under Chapter VII of the Charter of the United Nations has 
requested the Court to that effect. It was felt that the Security Council should have a 
minimum role to play in the functioning of the Court or else it could cloud the 
independent functioning of the Court.

(vi) Principles of Criminal Law

Although there were different views on many aspects of the Court, there was a 
broad agreement that the fundamental principles of criminal law be applied to the crimes 
punishable under the Statute of the Court be clearly pronounced in accordance with the 
principle of legality, nullum crimen sine lege, nulla poena sine lege. Accordingly part 3 of 
the Statute (Articles 22-33) addressed the General principles of Criminal Law.

The General Principles of Criminal Law are to be supplemented by Rules of 
Procedure and Evidence to be prepared by the Preparatory Commission established by 
the Rome Conference. The draft text of the Rules and Procedures and Evidence would 
thereafter be approved by the States Parties to the Statute.

The Statute incorporates fairly detailed and elaborate provisions for conducting 
investigation and prosecution of cases (Part 5 - Art. 53-61); The Trial (Part 6 - Art. 62
76); Penalties (Part 7 - Art. 77-80); Appeal and Review (Part 8 - Art. 80-84); and 
Enforcement (Part 10 - Art. 103-111). It also stipulates the Court's organizational law, by 
specifying the required qualification of judges etc. (Part 4).

24[25]Articles 13 (Exercise of Jurisdiction) 14 (Referral of a Situation by a State Party 
and 15 (Prosecutor) Doc. No.A/CONF.183/9.

25[26]See Article 16 referral of investigation or prosecution.



(vii) Financing of the Court

Part 12 of the Statute comprising of 6 articles (113-118) concerns financing of the 
Court, Article 115 of the Statute states that expenses of the Court and of the Assembly 
of States Parties shall be provided by mainly two sources i.e. assessed contributions 
made by States Parties, and funds provided by the United Nations, subject to the 
approval of the General Assembly, in particular in relation to the expenses incurred due 
to referrals by the Security Council. It also provides that the Court may receive and 
utilize, as additional funds, voluntary contributions from Governments, international 
organizations, individuals, corporations and other entities, in accordance with relevant 
criteria adopted by the Assembly of States Parties. This was an issue where there was 
divergence in views in the Preparatory Committee. It may be recalled that during the 37th 
Session of the AALCC concern was expressed by Member States that a sound financial 
system was essential to ensure smooth and effective functioning of the Court.

(viii) Review Conference

Article 123 addresses the issue of the Statute's review and provides that seven 
years after entry into force, the Secretary General of UN is to convene a Review 
Conference to consider any amendment to it. Such a review may include but is not 
limited to the list of crimes under the jurisdiction of the Court. Subsequent debates in the 
Sixth Committee reveal that delegates do favour only a review of matters but are against 
altering the basic elements of the court.

(ix) Ratification

Article 126 in Part 13 of the Statute deals with Entry into Force. It states that the 
Statute shall enter into force on the first day of the month after the 60th day following the 
deposit of the 60th instrument of ratification, acceptance, approval or accession with the 
Secretary General of the United Nations. It may be recalled that the Statute was opened 
for signature in Rome on 17 July 1998 and will remain open for signature at the United 
Nations Headquarters until 31 December 2000. (We already have before us the 
experience of the UN Convention on the Law of the Sea which required 60 ratifications 
to enter into force, and about which it was felt that in a bid to ensure universality of 
participation too large a number delayed its entry into force. But a lower number of 
ratifications could jeopardize the objective of universality of acceptance of an 
international criminal jurisdiction).

Establishment of the Preparatory Commission

One of the recommendations of the Final Act adopted at Rome was the 
establishment of a Preparatory Commission, which was assigned to prepare proposals 
for practical arrangements for the establishment and coming into operation of the Court.

The Commission is to prepare proposals for a provision on aggression, including 
the definition and elements of crimes of aggression and the conditions under which the 
ICC shall exercise its jurisdiction with regard to this crime. It shall submit such proposals 
to the Assembly of States Parties at a Review Conference, with a view to arriving at an



acceptable provision relating to the crime of aggression shall enter into force for the 
States Parties in accordance with the relevant provisions of this Statute. The 
Commission shall remain in existence until the conclusion of the first meeting of the 
Assembly of States Parties.

The Commission shall remain in existence until the conclusion of the first meeting 
of the Assembly of States Parties,26[27] Part 11, Article 115 of the Statute establishes 
the Assembly of States Parties, on which other States which have signed the Statute or 
the Final Act may take part as observers. Among other functions, the Assembly shall 
consider and adopt recommendations of the Preparatory Commission; providing 
management oversight to the presidency, the Prosecutor and the Registrar regarding 
the administration of the Court; consider and decide the budget for the Court; decide 
whether to alter the number of judges; and consider any question relating to non
cooperation; it shall prepare a report on all mattes within its mandate and submit it to the 
Assembly of States Parties and shall meet at the Headquarters of the United Nations.

At its 53rd Session, by its resolution 53/105 of January 1999, the General 
Assembly took note of the outcome of the Rome Conference and also of the Final Act of 
the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of 
the International Criminal Court done at Rome on 17 July 2998, which provided for the 
establishment of a Preparatory Commission for the Court.

The Preparatory Commission has been mandated to prepare draft texts of the 
Rules of Procedure and Evidence and of the Elements of Crimes, before 30 June 2000, 
it shall inter alia prepare drafts texts of:

(1) Rules of Procedure and Evidence;

(2) Elements of Crimes including the definition and elements of the crime of 
aggression and the conditions under which the court shall exercise jurisdiction with 
regard to this crime.

(3) A relationship agreement between the Court and the UN;
(4) Basic provisions governing a headquarters agreement to be negotiated between 

the Court and the Host country;
(5) Financial regulations and rules;
(6) A budget for the first financial year; and

(7) Rules of procedure of the Assembly of States Parties.

The General Assembly directed the Preparatory Commission to hold three 
sessions during the year 1999. The first from 16 to 26 February, second from 26 July to 
13 August and the third from 29 November to 17 December 1999, to carry out its 
mandate.

26[27]See Article 115 of the Statute.



Substantive Output of both First and Second Sessions of Preparatory Commission

The Preparatory Commission as envisaged by Resolution F of the Final Act of the 
Rome Statute and in accordance with the General Assembly resolution 53/105 adopted 
at the 53rd Session has so far held two sessions at the UN headquarters in New York, 
one each in February (16-26), and July/August (26-13) 1999.27[28] To facilitate its work 
the Commission has at its session established three Working Group: (1) Working Group 
on Rules of Procedure and Evidence; (1a) Working Group on Composition and 
Administration; (2) Working Group on Elements of Crimes; and (3) Working Group on 
the definition of the Crime of Aggression, the first two were established in February and 
third was established during the July/August Session.28[29]

(i) Working Group on Rules of Procedure and Evidence

While the First Session of the Preparatory Commission considered various 
proposals submitted in connection with part 5 of the statute it took into account the 
written proposals and the views expressed in the working group and informal 
consultations, the co-ordinator proposed discussion papers for consideration at the next 
session of the Preparatory Commission.29[30]

The Second Session of the Preparatory Commission concentrated on rules 
pertaining to the following parts of the Rome Stature:

Part 4 (Composition and Administration of the Court); Part 5 (Investigation and 
Prosecution) Part 6 (the trial) and Part 8 (Appeal and Revision). The Working Group 
made considerable progress on parts 5,6 and 8 of the Statute, even though it was 
unable to conclude its consideration of the latter part.

The Working Group held 12 meetings, from 26 July to 6 August 1999. It had 
before it several proposals, in addition to those which had been made at the first session 
of the Preparatory Commission. The proposals submitted at the second session are 
contained in documents: (i) PCNICC/1999/DP.7/Add. 1/Rev 1; PCNICC/1999/DP.8 
Add. 1/Rev. 1; PCNICC/1999/WGRPE/DP.5-38; and PCNICC/ 1999/WGRPE/INF.2 and 
Add.1

27[28]The Officers of the Preparatory Commission are Mr. Philippe Kirsch (Canada) 
Chairman, Mr. Muhamed Sacirbey (Bosnia and Herzegovina); Mr. Medard 
Rwelamira (South Africa); and Mr. George Mckenie (Trinidad and Tobago), Vice 
Chairmen and Mr. Salah Suheimat (Jordan) Rapporteur.

28[29]Ms. Silvia Fernandez de Gurmendi (Argentina) was appointed Co-ordinator for the 
Working Group on Rules of Procedure and Evidence, Mr. Medard Rwelamira (South 
Africa) is co-ordinator for this Working Group with a specific mandate to deal with 
para 4 of the statute while Mr. Herman Van Hebel (Netherlands) is coordinator of 
the Working Group on Elements of Crimes.

29[30]For details of the Work of the 1st Session of the Preparatory Commission See 
Doc. No.AALCC/XXXVIII/Accra/99/S-8.



The Working Group considered proposals related to parts 6 and 8 of the Statute. 
Numerous informal consultations were also held on rules related to the aforementioned 
parts of the Statute, as well as to part 5, which the Preparatory Commission had begun 
to consider during its first session.

Taking account of the views expressed in the Working Group and in informal 
consultations, the coordinator proposed the following discussion papers for 
consideration at the November-December session of the Preparatory Commission - (i) 
PCNICC/WGRPE/RT.5/Rev. 1, Add.1 and Corr.1, and Add.2 and 3 on rules related to 
part 6 of the statute (ii) PCNICC/WGRPE/PT.6 on rules related to part 5 of the statute; 
and (iii) PCNICC/WGRPE/RT.7 on rules related to part 8 of the statute.

(1) (a) Composition and Administration of the Court

Mr.Medard Rwelamira (South Africa), Coordinator for the Working Group on Part 
4 dealing with the Rules on composition and Administration of the Court, said that Group 
had held comprehensive discussion on (i) Rules governing disciplinary measures; (ii) 
excuse and disqualification; (iii) organization of the various organs of the court, including 
replacement; (iv) authentic texts and (v) amendments and languages.

The Working Group, however, had not been able to finalize its discussion on 
Rules governing the office of Defence Counsels and Alternate Judges. At the end of the 
general discussion, the Working Group had turned to informal consultations divided into 
three clusters, consultations on the first cluster: situations that may affect the functioning 
of the Court had materialized into a paper30[31] that would be the basis of discussion. 
That document constituted a measure of progress in carrying out the working group's 
mandate, and would facilitate work in the next session.

(ii) Working Group on Element of Crimes

The coordinator of the Working Group on Elements of Crimes, Mr. Herman Van 
Hebel (Netherlands), in his oral report given at the First Session of the Commission 
stated that at the first stage of the discussion, the working group considered the 
elements for the crime of genocide, in article 6 of the Rome Statute, as well as 
paragraph 2(a) of article 8 concerning war crimes, on the basis of proposals before it. 
The discussions in the Working Group focussed mostly on substantive issues.

Taking account of the views expressed in the Working Group and of the written 
proposals, in order to facilitate discussion, the coordinator prepared discussion papers 
for the elements of crime of genocide and for the element of crimes relating to sub
paragraphs (i) to (iii) of article 8, paragraph 2(a), on war crimes.

After the Second Session of the Preparatory Commission held in July-August, 
the coordinator of the Working Group stated that the Group had before it several 
proposals in addition to those introduced at the Commission's first session in February

30[31]PCNICC/1999/WGRPC (4) RT.1.



1999.31[32] The Working Group had resumed consideration of the elements of war 
crimes, article 8 of the Statute begun at the first session. The remaining provisions of 
the article were divided into nine clusters because of the possible commonality of their 
elements. This had been done in order to facilitate discussions. Taking into account all 
the views expressed it was suggested that at the next session the Group would consider 
elements of article 8(2) (a),32[33] (8)(2)(C),33[34] 8(2)(b)(xxii),34[35] 8(2)(b)(xiii)-(xvi) 
and (xxi),35[36] 8(2)(b)(I)-(iii),36[37] 8(2)(b)(vi), (vii), (xi) and (xii),37[38] and a 
compilation of proposals by Governments on elements of Article 8(2)(b)(viii),38[39] 
Document PCNICC/1999/WGEC/INF.3 and Corr.1 contains a compilation of proposals 
by Governments on elements of article 8(2)(b)(vii) relating to the crime of transferring 
population.

While the Working Group had a general discussion on the elements of all the 
Crimes contained in Article 8, there was not enough time for the coordinator to prepare 
discussion papers on all the provisions of war crimes. Though substantial progress had 
been made on article 8 (war crimes), further consideration of the article required at the 
Working Group's next session to ensure the formulation of generally acceptable 
elements of crimes contained in article 8, as part of a complete set of elements of 
crimes, for all crimes laid down in the Court's Statute.

(iii) Report on the Crime of Aggression

During the First Session of the Preparatory Commission, a preliminary meeting 
was held to consider modalities of discussion for a definition of the crime of aggression, 
which is included in the Statute, but not yet defined. As a result of the suggestions of 
many Members States a coordinator Mr.Tuvako Manongi (United Republic of Tanzania), 
was designated for the crime of aggression. Informal bilateral or multilateral discussions 
continued in the inter-sessional period.

During the Second Session, the coordinator held consultations to explore the 
possibility for a consensus on a possible definition of the crime of aggression and the 
conditions under which the International Criminal Court was to exercise jurisdiction over 
the crime. On the basis of proposals he received, the coordinator would continue to 
consult with delegations, with an object to identify those elements which were common

31[32]The latest proposals were contained in Documents: PC NICC/1999/WGEC/DP.8 
to DP.27; and PC NICC/1999/WGEC/INF.2 and Adds 1-2.

32[33] PCNICC/1999/WGEC/RT.4.
33[34] PCNICC/1999/WGEC/RT.5.
34[35] PCNICC/1999/WGEC/RT.6.
35[36] PCNICC/1999/WGEC/RT.7.
36[37] PCNICC/1999/WGEC/RT.9.
37[38] PCNICC/1999/WGEC/RT. 10.
38[39] PCNICC/1999/WGEC/INF.3.



and those which were not, and to see how resulting differences could be bridged or 
narrowed. A large number of delegations continued to express, as they had during the 
last session of the Preparatory Commission, their desire to see the establishment of a 
Working Group charged with that specific responsibility.

The Chairman of the Preparatory Commission, said "considerable time was being 
spent by delegations on organizational issues relating to the definition of aggression, to 
the detriment of substantive discussions on the subject".

There were persistent differences among delegations on some of those 
organizational issues, notably the principle and timing of the establishment of a Working 
Group on the definition of aggression. Essentially some delegations felt that a Working 
Group should be established to reflect the importance of the issue and the need to make 
progress during the life time of the Preparatory Commission. These among others had 
included (Islamic Republic of Iran, Arab Republic of Egypt, Syria, Kuwait, People's 
Republic of China, Saudi Arabia, Pakistan, Senegal, Iraq, Republic of Korea and Oman.

Others, were not convinced that a Working Group should be established at this 
time, and were concerned that such a Working Group might prejudice the ability of the 
Preparatory Commission to complete the rules of procedure and evidence and elements 
of crimes by 30 June 2000, as mandated by Resolution F of the Rome Conference.

At the same time, Mr. Kirsch said that "delegations favouring the establishment of 
a Working Group on aggression consistently maintained that their intention was in no 
way to delay or hamper work towards meeting the mandatory deadlines imposed by 
Resolution F".

In order to resolve the organizational issues the Preparatory Commission agreed 
on the following arrangements concerning the question of the crime of aggression:

(a) a Working Group on the crime of aggression will be established at the outset of the 
next session of the Preparatory Commission;

(b) At the next and following session of the Preparatory Commission, the plenary 
traditionally held each Monday morning will be maintained, but will be significantly 
shorter, essentially united to brief reports by the coordinators;

(c) A meeting of the Working Group on the crime of aggression will follow each of the 
Monday morning plenary meetings, until the end of the morning;

(d) Informal consultations on the crime of aggression will be conducted at other times 
where possible and appropriate, it being understood that this should be without 
prejudice to the requirements of the work on subjects which must be completed by 
30 June 2000. Within the limits of what is practicable, the Secretariat will endeavour 
to provide the best possible facilities for there informal consultations;

(e) The above arrangements are based on a clear and general understanding that they 
will remain.



During the Second Session, the President of the International Criminal Tribunal 
for the former Yugoslavia, Judge Gabrielle Kirk McDonald stated that the establishment 
of the International Criminal Court was a recognition by the International Community 
that, humanitarian norms must be enforced. However, that recognition was only a first 
step. The International community must work to ensure that the Court was more than 
"an empty promise or merely a paper tiger.

She noted that rules were important to the Court because they establish the 
framework for conducting trial and appellate proceedings. They provide guidance to the 
parties as to what they could expect in those proceedings, and brought consistency to 
the Court's decisions and work. While the rules served several important functions, she 
said, it should be borne in mind that they could only be a framework. The rules could 
not, no matter how well drafted, foresee every courtroom situation. These rules should 
be a framework and not a straightjacket.

Judge McDonald noted the Statute for the International Criminal Court had 
established rigorous requirements for the court's judges, for the judges to effectively 
manage and direct proceedings, she said, the rules must allow them to address evolving 
situations and respond to issues that could not be anticipated during the drafting 
process.

She hoped that the report of the judges of the Tribunal for the former Yugoslavia 
would assist the Preparatory Commission it its work. The Tribunal's judges had actively 
supported the creation of the ICC. Their unprecedented experience in handling trials and 
appeals of prosecutions of international crimes gave them a particularly informed 
perspective on the unique process of dispensing international justice. That was 
especially true regarding the drafting and application of rules for such proceeding. The 
Tribunal's judges had been responsible for the formulation and amendment of its rules 
and procedures and evidence, and had to revise them in light of what actually happened 
in those proceedings.

She stated that the wisdom of judges, were vital resources in the process of 
adopting rules for the ICC. The Preparatory Committee should recommend to the 
Assembly of States Parties that Judges be elected first, in order to allow their input into 
the rules. If that was not possible, the Commission or Assembly of States Parties should 
consider establishing an advisory committee of judges, and provide advice before the 
adoption of the rules.

Other Activities

The Preparatory Commission took note of the Intergovernmental Regional 
Caribbean Conference for the signature and ratification of the Statute of the 
International Criminal Court hosted by the Ministry of the Attorney General of Trinidad 
and Tobago and the No Peace Without Justice Foundation, in Port of Spain from 15 to 
17 March 1999, as well as the Port of Spain Declaration resulting therefrom; the 
international seminar on victims access to the International Criminal Court hosted by the 
Government of France in Paris from 27 to 29 April 1999; the informal inter-sessional 
meeting hosted by the International Institute of Higher Studies in Criminal Sciences in 
Siracusa, Italy from 21 to 27 June 1999; and the two briefing sessions on ratification



and implementation of the Rome Statute, hosted by the International Human Rights Law 
Institute of De Paul University and Parliamentarians for Global Action on 31 July and 7 
August 1999 at the United Nations Headquarters in New York.

General Comments

The Chairman of the Preparatory Commission, Mr. Philippe Kirsch (Canada) in 
his closing remarks stated: "that the main function of the Preparatory Commission for 
the International Criminal Court was to create conditions that would allow the Court to 
function effectively as soon as its Statute enters into force".

Accordingly it could be said that the Commission within its mandate, was 
supposed to develop, a series of instruments that would be necessary for the Court to 
function; an agreement on the relationship between the Court and the United Nations, a 
headquarters Agreement with the Government of Netherlands; and financial regulations, 
including the first budget for the Assembly of States Parties.

As a priority, the Commission is mandated to complete two instruments by the 
end of June 2000. The first is related to the rules of procedure and evidence and the 
other is related to the elements of crimes. The latter was a document that would help the 
Court to interpret crimes that were listed in the Statute. Most of the work at the second 
session of the Preparatory Commission had focussed on the priority items, and progress 
had been made on the rules of procedure and evidence. The progress had maintained 
the balance between different legal systems to be reconciled. In the words of Mr. Kirsch 
"Irrespective of any substantive differences it is quite difficult to just reconcile civil law 
and common law for purposes like this".

Substantial progress had been made on the elements of crimes. Particular 
emphasis was placed on respecting the principle of nullum crimen sine lege and for 
ensuring consistency with existing laws of armed conflict. The focus of discussion had 
been on war crimes and a number of elements have been developed pertaining to that 
issue.

The last session had focussed on genocide while the next session would focus on 
crimes against humanity. The establishment of the working group on the crime of 
aggression, and its being under the courts jurisdiction would create wider acceptance of 
the Statute. An agreed definition of this crime would encourage more states to ratify the 
Statute.

A lot depends on the progress which would be made during the remaining 
session of the Preparatory Commission and whether or not it can fulfil its mandate. A 
large number of substantial issues remain to be sorted out, they are (i) the definition of 
aggression and (ii) relationship agreement between the Court and the UN. Here the role 
of Security Council vis-?vis the Court is an issue which has still not been resolved. The 
primary of the Security Council in determining the existence of an act of aggression is to 
be noted. Besides this there are countries which would want terrorism; use of nuclear 
weapons; and drug trafficking to be included in the list of crimes.

The other issues on the agenda of the Commission i.e. Headquarters Agreement, 
Financial Rules and Regulations, budget for the first financial year, Rules of Assembly of



States Parties, are equally important in nature and a lot of guidance is available from 
the Law of the Sea Convention and the General Assembly Rules of Procedure.

It is to be noted that the Court will be established only after 60 States ratify the 
Statute which created it at the Rome United Nations Diplomatic Conference of 
Plenipotentiaries in June-July 1998. As of 12th August 1999 eighty four39[40] States 
have signed the Rome Statute, nine among them are: Member States of AALCC.40[41] 
Four States: Senegal, Trinidad and Tobago; San Marino and Italy have ratified the 
Statute. It is encouraging to note in this regard that during 1999 the Intergovernmental 
Regional Caribbean Conference for the Signature and ratification of the Statute of the 
International Criminal Court was hosted by the Ministry of the Attorney General of 
Trinidad and Tobago. Two briefing sessions on the ratification and implementation of the 
Rome Statute were also hosted by the International Human Rights law Institute of De 
Paul University and Parliamentarians for Global Action on 31 July and 7 August 1999 at 
the United Nations Headquarters in New York. A ratification kit developed by SADC 
Legal Experts would be of great help in ratification of the Rome Statute. However, at 
present the focus is to achieve consensus on the issues which were left unresolved at 
the time of adoption of the Rome Statute and ratification by States at the earliest.

The AALCC's Legal Advisers Meeting which was held in New York in October 
1999 also provided an opportunity for the AALCC Member States to reflect on the 
progress made so far during the 2 substantive sessions of the Preparatory Commission. 
It is a matter of great satisfaction that the Member States of AALCC have actively 
participated in the work of the Commission, and it is hoped that they will continue to 
make useful contributions at the 3rd Session of the Preparatory Commission scheduled 
to be held in November/December this year.

Future Work in the Third Session of Preparatory Commission

The provisional plan of the Commission would be formally approved at the 
commencement of the Commission's next Session in November. It would be adjusted as

39[40]Countries that have signed the Rome Statute are: Albania, Andorra, Angola, 
Antigua and Barbuda, Argentina, Australia, Austria, Belgium Bolivia, Burkina Faso, 
Burundi, Bulgaria, Cameroon, Canada, Chile, Colombia, Congo, Costa Rica, Cote 
d'lvoire, Croatia, Cyprus, Czech Republic, Denmark, Dijibouti, Ecuador, Eritrea, 
Finland, France, Gabon, Gambia, Georgia, Germany, Ghana, Greece, Haiti, 
Honduras, Hungary, Iceland, Ireland, Italy, Jordan, Kenya, Kyrgyzstan, Latvia, 
Lesotho, Libneria, Liechtenstein, Lithuania, Luxembourg, Madagascar, Malawi, 
Mali, Malta, Mauritius, Monaco, Namibia, Netherlands, New Zealand, Niger, 
Norway, Panama, Paraguay, Poland, Portugal, Romania, Samoa, San Marino, 
Senegal, Sierra Leone, Slovakia, Slovenia, Solomon Islands, South Africa, Spain, 
Sweden, Switzerland, Tajikistan, Trinidad and Tobago, Uganda, the Former 
Yugoslav Republic of Macedonia, United Kingdom, Venezuela, Zambia and 
Zimbabwe.

40[41]Nine AALCC States are: Cyprus, Gambia, Ghana, Jordan, Kenya, Mauritius, 
Sierra Leone Senegal, and Uganda. Senegal was the first country to ratify the 
Convention.



required throughout the session. Plenary meetings would be held on Mondays followed 
by the Working Group on the Crime of Aggression. The Work plan had been prepared 
with the hope of having a complete first reading of the two priority instruments: the Rules 
of procedure and Evidence and Elements of Crimes by the end of the next Session.

41 [1 ] Thirteenth Report on the Draft Code of Crimes against the Peace Security of 
Mankind, Special Rapporteur: Doudou Thiam (Senegal) UN Doc.A/CN, 4/466, 24 
March 1995.

42[2] European law student's Association: Handbook on the Draft Statute for an 
International Criminal Court, May 1998, Chapter 1 p. 3.

43[3] UNGA Doc A/C.6/44/SR.38-41 (1989).
44[4] UNGA Res. 47/33, UN Doc A/47/49 (1992).
45[5] UNGA Doc. A/47/10/ (1992), p.143.
46[6] Report of the ILC on the work of its forty-sixth session, by the Secretary General, 

UNGA Doc.A/49/355, 1 September 1994.
47[7] The ad hoc Committee met twice during 1995, from 3 to 13 April and 14 to 25 

August (Report of Committee UNGA Doc.A/50/22, 6 September 1995).
48[8] The Preparatory Committee on the Establishment of an International Criminal 

Court was established by GA Resolution 50/46 of 11 December 1995 to further 
consider major substantive and administrative issues arising out of the draft statute 
of an ICC prepared by the ILC in 1994 and to draft texts with a view to preparing 
widely acceptable consolidated text of a convention for an ICC for consideration by 
a Conference of plenipotentiaries. Its mandate was thereafter reaffirmed by GA 
resol. 51/207 of 17 December 1996. The PREPCOM under the chairmanship of Mr. 
Adriaan Bos (Netherlands), held a total of six sessions: first from March 25 to April 
12, 1996; Second August 12 to August 30, 1996; Third February 10 to February 21, 
1997; Fourth from 4 to 15 August 1997; Fifth from 1 to 12 December 1997; and 
Sixth from March 16 to April 3, 1998. In addition the PREPCOM held an inter-



sessional meeting in Zutphen, the Netherlands, from January 19 to 30, 1998. The 
Secretariat of the AALCC was represented only at the Second Session of the 
Preparatory Committee.

49[9] Address to the 50th Anniversary Congress of the International Bar Association, 
UN, New York, 11 June 1997.

50[10]Algeria, Austria, Bangladesh, Burkina Faso, China, Chile, Colombia, Costa Rica, 
Egypt, France, Gabon, Germany, India, Iran (Islamic Republic of), Japan, Kenya, 
Latvia, Malawi, Nepal, Nigeria, Pakistan, Russian Federation, Samoa, Slovakia, 
Sweden, the former Yugoslav Republic of Macedonia, Trinidad and Tobago, United 
Kingdom of Great Britain and Northern Ireland, United Republic of Tanzania, United 
States of America and Uruguay.

51[11]Comprising of the President of the Conference and Members i.e. the President 
and Vice-Presidents of the Conference, the Chairman of the Committee of the 
Whole and the Chairman of the Drafting Committee.

52[12]Chairman Mr. Philippe Kirsch from Canada and 4 Vice-President i.e. Ms. Silvia 
Fernandez de Gurmendi (Argentina), Mr. Constantin Virgil Ivan (Romania) and Mr. 
Phakiso Mochochoko (Lesotho) and a Rapporteur, Mr. Yasumasa Nagamine 
(Japan).

53[13]The Drafting Committee was chaired by Mr. Cherif Bassiouni (Egypt) and 24 
Members from Cameroon, China, Dominican Republic, France, Germany, Ghana, 
India, Jamaica, Lebanon, Mexico, Morocco, Philippines, Poland, Republic of Korea, 
Russian Federation, Slovenia, South Africa, Spain, Sudan, Switzerland, Syrian Arab 
Republic, United Kingdom of Great Britain and Northern Ireland, United States of 
America and Venezuela. The Rapporteur of the Committee of the Whole 
participated ex officio in the work of the Drafting Committee in accordance with rule 
49 of the rules of procedure of Conference; and

54[14]The Credentials Committee was Chaired by Ms. Hannelore Benjamin (Dominica) 
and its Members were from Argentina, China, Cote d'lvoire, Dominica, Nepal, 
Norway, Russian Federation, United States of America and Zambia.

55[15] Report of the ILC UN, GAOR, 49 Session, Supp.No.



56[16]See Part I, Article 1 of the Rome Statute of the International Criminal Court 
Doc.A/CONF. 183/9 dated 17 July 1998.

57[17]See Part 3 (Articles 22-23) of the above stated document.
58[18]See Part 4 Composition and Administration of the Court of the Rome Statute 

A/CONF.183/9.
59[19]See Article 112 in Part 11 of the Statute, see also Part 13 on Final Clauses 

A/CONF.183/9.
60[20] See Art.3, Part I, Doc. A/CONF.183/9.
61 [21] Part 2, Arts 5-8 of the Statue Doc. A/CONF.183/9.
62[22] See Art 121 and 123 of the Statute Doc. A/CONF.183/9.
63 [23] Art. 25 of the Statute.
64[24] Art. 26 of the Statute.
65[25]Articles 13 (Exercise of Jurisdiction) 14 (Referral of a Situation by a State Party 

and 15 (Prosecutor) Doc. No.A/CONF.183/9.

66[26]See Article 16 referral of investigation or prosecution.
67[27]See Article 115 of the Statute.
68[28]The Officers of the Preparatory Commission are Mr. Philippe Kirsch (Canada) 

Chairman, Mr. Muhamed Sacirbey (Bosnia and Herzegovina); Mr. Medard



Rwelamira (South Africa); and Mr. George Mckenie (Trinidad and Tobago), Vice 
Chairmen and Mr. Salah Suheimat (Jordan) Rapporteur.

69[29]Ms. Silvia Fernandez de Gurmendi (Argentina) was appointed Co-ordinator for 
the Working Group on Rules of Procedure and Evidence, Mr. Medard Rwelamira 
(South Africa) is co-ordinator for this Working Group with a specific mandate to deal 
with para 4 of the statute while Mr. Herman Van Hebel (Netherlands) is coordinator 
of the Working Group on Elements of Crimes.

70[30]For details of the Work of the 1st Session of the Preparatory Commission See 
Doc. No.AALCC/XXXVIII/Accra/99/S-8.

71[31]PCNICC/1999/WGRPC (4) RT.1.
72[32]The latest proposals were contained in Documents: PC NICC/1999/WGEC/DP.8 

to DP.27; and PC NICC/1999/WGEC/INF.2 and Adds 1-2.
73[33] PCNICC/1999/WGEC/RT.4.
74[34] PCNICC/1999/WGEC/RT.5.
75[35] PCNICC/1999/WGEC/RT.6.
76[36] PCNICC/1999/WGEC/RT.7.
77[37] PCNICC/1999/WGEC/RT.9.
78[38] PCNICC/1999/WGEC/RT. 10.
79[39] PCNICC/1999/WGEC/INF.3.



80[40]Countries that have signed the Rome Statute are: Albania, Andorra, Angola, 
Antigua and Barbuda, Argentina, Australia, Austria, Belgium Bolivia, Burkina Faso, 
Burundi, Bulgaria, Cameroon, Canada, Chile, Colombia, Congo, Costa Rica, Cote 
d'lvoire, Croatia, Cyprus, Czech Republic, Denmark, Dijibouti, Ecuador, Eritrea, 
Finland, France, Gabon, Gambia, Georgia, Germany, Ghana, Greece, Haiti, 
Honduras, Hungary, Iceland, Ireland, Italy, Jordan, Kenya, Kyrgyzstan, Latvia, 
Lesotho, Libneria, Liechtenstein, Lithuania, Luxembourg, Madagascar, Malawi, 
Mali, Malta, Mauritius, Monaco, Namibia, Netherlands, New Zealand, Niger, 
Norway, Panama, Paraguay, Poland, Portugal, Romania, Samoa, San Marino, 
Senegal, Sierra Leone, Slovakia, Slovenia, Solomon Islands, South Africa, Spain, 
Sweden, Switzerland, Tajikistan, Trinidad and Tobago, Uganda, the Former 
Yugoslav Republic of Macedonia, United Kingdom, Venezuela, Zambia and 
Zimbabwe.

81[41]Nine AALCC States are: Cyprus, Gambia, Ghana, Jordan, Kenya, Mauritius, 
Sierra Leone Senegal, and Uganda. Senegal was the first country to ratify the 
Convention.



UNITED NATIONS CONFERENCE ON ENVIRONMENT AND DEVELOPMENT:
FOLLOW UP

(i) Introduction
The item "United Nations Conference on Environment and Development: Follow Up", has 

been on the agenda of the agenda of the AALCC since its 32nd Session held in Kampala in 1993. It 
has thereafter, been considered at successive sessions of the AALCC. The main focus has been on 
the developments with regard to the implementation of Agenda 21 in general and the United Nations 
Conventions on Climate Change (UNFCCC), Biological Diversity (CBD) and Combating 
Desertification (CCD), in particular.

At the 38th Session of the AALCC, held in Accra, Ghana, the Secretariat was directed to 
continue to monitor the progress in the implementation of the aforementioned conventions. 
Accordingly this Chapter contains notes on the COP-5 of the UNFCCC, the Inter-sessional Activity 
since COP-4 of the CBD and the COP-3 of CCD.

Thirty-ninth Session: Discussion
The Deputy Secretary General Mr.Ryo Takagi while introducing the item "United Nations 

Conference on Environment and Development: Follow-up", stated that he would limit his statement to 
issues concerning climate change and biosafety. As regards Climate Change, he informed the 
plenary that the fifth meeting of the Conference of Parties to the United Nations Framework 
Convention on Climate Change (UNFCCC) was held from 25 October to 5 November 1999 in Bonn, 
Germany. Among other things, the contentious issues considered, he said, were the protocol 
mechanisms involving the international emission trading regime, joint implementation mechanism 
and the clean development mechanism. These mechanisms, he added, though largely acceptable 
still had same issues which countries wanted to be looked into. He also informed the plenary that 
concerted efforts be made for consideration of a completed draft negotiating text on the mechanisms 
at the sixth meeting of the Conference of Parties (COP-6). The challenge before the international 
community, he averred was to continue to implement the Buenos Aires Plan of Action and work 
towards the self imposed deadline for the entry into force of the Kyoto Protocol in 2002.

With reference to biosafety, he informed the plenary that the Cartegena Protocol on Biosafety 
to the Convention on Biological Diversity was adopted on 29 January 2000, by the Resumed Session 
of the Extraordinary Meeting of the Conference of Parties (EXCOP). The Protocol, he added, 
established an advanced informed consent (AIA) procedure for the import of living modified organism 
(LMO's),the precautionary rule, besides provisions relating to capacity building, financial resources 
and special concern of developing countries. Another contentious issue which was settled was the 
relationship of the Protocol and WTO on the use of the precautionary principle.

While commenting that the main focus of the Secretariat work was on climate change, the 
Deputy Secretary General felt that despite Member States having divergent views it was possible to 
express solidarity for a common cause. In this regard, he stated that increased cooperation amongst 
Member States would help to understand better some of the innovative ideas and complex legal 
issues involved in the Protocol. Lastly, while concluding his statement he informed the plenary that 
the Secretariat was exploring the possibility of organizing a seminar or workshop on the legal aspects 
of the protocol mechanisms.

The Delegate of the People's Republic of China thanked the Deputy Secretary General 
Mr.Takagi and the Secretariat for preparation of background papers. In his opinion, the problem of 
desertification deserved special attention as it was becoming a global problem. He expressed the 
view that special attention be given to the needs of developing countries, who have lost most of their 
arable land on account of continuous farming and cultivation. He felt though developed countries 
were more concerned with the threat of climate change, it was desertification, which was one of the 
fall outs of increased industrialization. He expressed concern that though the United Nations 
Convention on Combating Desertification (UNCCD) had provided for a financial mechanism, the 
same was dysfunctional as developed States were not coming forward to fund it. He appealed to the



Conference of Parties to the UNCCD to meet the challenges of desertification by creating an 
appropriate financial mechanism for funding desertification projects undertaken by the UNEP and 
other international agencies working in the field.

While concluding, he requested the AALCC Secretariat to make efforts to attend the next 
Conference of Parties Meeting to the UNCCD, help understand better the needs of AALCC Members 
States affected by desertification.

The Delegate of Ghana expressed concern that developing countries were finding it 
increasingly difficult to fulfil commitments under a number of conventions due to lack of financial 
resources, technology and precise data on environmental protection. Furthermore, he called for 
display of political will by developed countries for providing resources as was seen in the Rio Summit 
of 1992 which would be of immense help to the developing and less developed countries.



(ii) Resolution on the "United Nations Conference on Environment and Development: 
Follow Up"

(Adopted on 23.2.2000)

The Asian-African Legal Consultative Committee at its thirty-ninth session
Taking Note of the Document No. AALCC/XXXIX/ CAIRO/2000/S.8 on matters concerning 

the follow-up to the United Nations Conference on Environment and Development held in Rio de 
Janeiro in June 1992;

1. Directs the Secretariat to continue to monitor the progress in the implementation of Agenda 
21 and the follow-up work to the United Nations Conventions on the Climate Change, Biological 
Diversity and Combating Desertification; and

2. Decides to place the item "The United Nations Conference on Environment and Development: 
Follow-up" on the agenda of its fortieth session.

(iii) Secretariat Study: United Nations Conference on Environment and Development-Follow Up

The United Nations Framework Convention on Climate Change (UNFCCC) adopted in 1992 
entered into force on 21 March 1994, ninety days after the receipt of the 50th ratification. To date, 180 
countries have ratified the Convention. At Conference of Parties (COP-1) delegates reached an 
agreement to consider the key issue of adequacy of commitments in an open-ended Ad Hoc Group 
on the Berlin Mandate (AGBM).This mandate called for strengthening Annex-I party commitments 
through adoption of a protocol or any other legal instrument, COP-1 also requested the Secretariat to 
make arrangements for the sessions of the subsidiary bodies on scientific and technological advice 
(SBSTA) and implementation (SBI). The SBSTA serves as the link between the information provided 
by competent international bodies and the policy needs of the COP. Whereas SBI was created to 
assist the COP in the review and implementation of the decisions of the UNFCCC. The COP-1 also 
decided to set up Ad Hoc Group on Article 13 to elaborate multilateral consultative process (MCP) for 
parties to resolve issues of implementation.

COP-2 was convened in 1996. The Ad Hoc Group of Berlin mandate which had by this time 
met four times continued its consideration of a text on binding commitments. The issue whether or 
not to allow mechanisms that would provide Annex-I Parties with flexibility in meeting quantified 
emissions limitation and trading (QELRO's) was the central question.

COP-3 Kyoto, 1997 was a watershed in the ongoing process of climate negotiations. Parties 
came together after prolonged negotiations to agree upon and adopt to the UNFCCC. The Kyoto 
Protocol (as it is now called), provides that Annex-I Parties to the UNFCCC, agree to commitments 
with a view to reducing their overall emissions of six Green House Gases (CHG) by at least 5% 
below 1990 levels between 2008 and 2012. The Protocol also establishes emissions trading and joint 
implementation (JI) between developed country Parties and a 'clean development mechanism (CDM) 
for encouraging joint emissions reduction projects between developed and developing country 
parties. For the protocol to enter into force it requires ratification by 55 countries including Annex-I 
Parties representing at least 55 percent of total carbon dioxide emissions by Annex-I Parties for 
1990. As of December 1999, 84 parties have signed the protocol and 16 have ratified it.1[1]

The COP-4 held in Buenos Aires, 1998 focussed mainly on the strengthening of the UNFCCC 
and preparation for the entry into force of the Kyoto Protocol. It adopted the Buenos Aires Plan of 
Action (BAPA) which, among other things, envisaged speedy resolution of methodological issues 
relating to the financial mechanism; development and transfer of technologies to developing

1[1] All 16 Countries happen to be non-Annex-I Parties.



countries, implementation of Articles 4.8 and 4.9 of the UNFCCC dealing with "adverse effects" and 
Activities Implemented Jointly, and the functional operationalization of the protocol mechanisms.

The fifth conference of parties (COP-5) to the UNFCCC met in Bonn, Germany from 25 
October-5 November 1999. COP-5 continued consideration of the programme charted out by BAPA. 
A number of decisions and conclusions dealing with inter alia the review of implementation of 
commitments and he UNFCCC provisions, besides the preparation for the first session of the COP 
serving as the meeting of Parties in the Kyoto Protocol (COP/MOP-1), were adopted. A high level 
segment, with the participation of ninety-three ministers and other heads of delegation was held from 
2-3 November. The Conference concluded with an optimism and determination to work towards the 
self imposed deadline for the entry into force of the Kyoto Protocol in 2002 and decided to(i) intensify 
the work programme during the inter-sessional period in order to set a lively pace for negotiation on 
outstanding issues and sharpen the focus of debate; (ii) to convene COP-6 to be held in Hague, the 
Netherlands from 13-24 November 2000 following the twelfth session of FCCC subsidiary bodies to 
be held from 12-16 June 2000. A brief summary of the discussion on the important items is set out 
below. Among the items included are : (i) review of implementation; (ii) capacity building ; (iii) 
development and transfer of technologies; (iv) adverse effects; (v) activities implemented jointly (AIJ); 
(vi) Land use, Land use Change and Forestry (LULUCF); (vii) protocol mechanisms; and (viii) 
compliance requirements.

Review of Implementation

As per Article 12 of the UNFCCC Parties are supposed to communicate to the COP, through 
the Secretariat information relating to implementation of the Convention. The item considered by 
SBSTA and SBI was "Guidelines for the preparation of National Communication from Annex-I". The 
decision inter alia provides that Part II of the guidelines be used for the preparation of the third 
national communications.2[2] It also requested Annex-I Parties to provide detailed reports on their 
activities. Moreover, Annex-II Parties were urged to assist Parties with economies in transitions 
(EIT's) with technical knowhow in preparing national communications. It was also decided that Part-I 
dealing with annual inventories of the UNFCCC guidelines for the preparation of national 
communication be submitted by early 2000.

As regards non-Annex-I Parties communications, developing countries called for provision of 
adequate financial resources, techical assistance and capacity building to enable better collection of 
data and adaptation of proper methodologies for communication. A view was also expressed by 
some Parties calling for non-Annex-I Party participation in preparation of non-Annex-I 
communication. Developing countries argued that differentiated time table should be provided for 
them under the UNFCC, and no effort should be made to alter the existing guidelines for non Annex-I 
communications. As a fallout of these deliberations the COP adopted decisions on the first 
compilation of initial communications from non-Annex-I Parties.3[3] This decision calls upon non- 
Annex-I Parties which have not submitted their initial communications within three years of the entry 
into force of the UNFCCC, todo so at the earliest. The Secretariat was also asked to prepare the 
second compilation of initial non-Annex-I communications to be submitted to SBI for consideration at 
COP-6.

Capacity Building

2[2] It may be recalled that second national communication by Annex-I Parties were submitted by 15 April 
1997 and 15 April 1998 by parties undergoing economic transition.

3[3] UNFCCC/CP/1999/L.10.



This agenda item was introduced by the developing countries with a proposal4[4] for 
enhanced capacity building. This proposal among other things, called upon the COP-5 to conduct 
capacity building activities in developing countries; provide necessary financial resources to 
strengthen national focal points, promote climae related research and capacity building of national 
institutions and expertise.

This proposal was welcomed by many country Parties who asked for capacity building to be 
country specific rather than agency specific. Views were expressed for involving some EITs the 
process of capacity building. Based on these discussions the decision on this item inte alia; 
recognizes the special capacity building needs of least developed countris (LDC's) and small island 
developing states (SIDS);5[5] and that financial and technical support for capacity building be 
provided through the financial mechnasim and bilateral and multilateral agencies.

Transfer of Technologies

In the course of the discussions on this item several delegates appreciated the convening of 
an African regional workshop to advance the understanding of technology transfer. Views were 
expressed calling upon the SBSTA to ensure effective transfer of environmentally-sound 
technologies (ESTs) on the basis of an integrated approach involving stake holders in sustainable 
development. Some Annex II Parties suggested a possible link up of CDM in transfer of technology. 
On the other hand, some of the non Annex I Parties stressed that tehcnology transfer under the 
Protocl was an obligation under the UNFCCC. The decision adopted invites concerned parties to 
identify their needs and priority for capacity building and requests the Secretariat tocompile and 
synthesize the information and to develop a draft framework for capacity buildig activities.

Adverse Effects

Another important matter considered by the joint session of the SBI/SBSTA relates to 
UNFCCC Article 4.8 and 4.9 and Protocol article 3.14, dealing with adverse effects. Developing 
countries expressed concern that information related to the effects of climate on policies and 
measures were not easily available. They called for more detailed study and research on the adverse 
effects of dangerous climate change. Fossil fuel producing countries, the most to be economically 
effected called for response measures amounting to compensation. Many countries expressed 
concern over the efforts made by Annex-I Parties towards gathering information on initial actions 
needed toaddress the specific needs of developing countries and LDC's arising out of climate change 
impact measures. Besides, it also called for identification of actions necessary under the UNFCCC, 
relating to funding, insurance and transfer of technologies to developing country parties especially 
LDC's.

Activities Implemented Jointly
The item was discussed in detail at joint meetings of SBI/SBSTA. There were differing views 

on AIJ projects under UNFCCC and their relationship with other Protocol mechanisms. While a 
number of developing country Parties called for extension of the pilot phase of AIJ projects, others 
felt the pilot phase was long enough and now needed to be operationalized. In this regard, developed 
country Parties stressed the need for "eligibility of a AIJ project under a JI or CDM mechanism". This 
suggestion was opposed by a number of SIDS and developing country parties, as they felt that AIJ 
under UNFCCC and JI/CDM under the protocol had differing functions. Despite no common meeting 
point a decision6[6] was adopted which inter alia took note of the review progress of AIJ, and called 
for continuation of the AIJ pilot phase beyond the end of the decade i.e. 2000 without prejudice to

4[4] FCCC/SBSTA/1999/MISC.9. 

5[5] FCCC/CP/1999/L.19.

6[6] FCCC/CP/1999/L.13.



future decisions. It requested the parties to submit proposals to improve the draft revised uniform 
reporting format.

Land use, Land use Change and Forestry (LULUCF)
This item is still in its formative stage and essentially deals with the use of land. Views were 

expressed that the IPCC special Report on LULUCF must first be studied before taking any decision. 
As data available on country specific activity was limited it was felt that while endorsing a work 
programme with elements dealing with LULUCF the COP-6 could recommend the COP/MOP-I to 
adopt decision on Protocol Article 3.3 dealing with emissions removal and Article 3.4 dealing with 
additional human induced activities relating to changes in emissions and removals.

Protocol Mechanisms
Most contentious issues in COP-5 were Protocol mechanisms, i.e. the international emission 

trading regime, the clean development mechanism and joint implementation mechanism. These 
mechanisms would help the developed countries in reducing the cost of reaching their combined 
emission reduction target by the period 2008-2012. The issue relating to Protocol mechanisms were 
discussed first in Joint SBI/SBSTA session and later in different contact groups. The discussions 
were based on a revised synthesis of proposals by parties on principles, modalities, rules and 
guidelines on the protocol mechanisms.7[7] Several participants proposed the drawing up of a draft 
negotiating text on the mechanisms, some felt that fundamental queries still remained unanswered. It 
was agreed to intensify effort towards consideration of a draft negotiating text at COP-6.

The COP adopted a decision recommended by SBI/SBSTA, on mechanism pursuant to 
Articles 6, 12 and 17 of the Protocol.8[8] The decision inter alia, requested the SBI/SBSTA chairs to 
revise the synthesis of the Parties proposals based on further submissions, and to consolidate the 
text and place it before COP-6 for further consideration. Towards this end, the Chairman was asked 
to hold inter-sessional meeting to assist the preparatory work of COP-6.

(a) Clean Development Mechanism
Many developing states stressed that the party participating in the CDM project activities must be 
responsible at all stages and in all aspects for the project activity in which they are participating. 
There were many proposals regarding sink enhancement projects. While some country Parties 
stressed the need for including forest protection initiatives under emission avoidance, others 
subjected to forests being included within CDM. Some suggested that projects related to sinks and 
source, both be covered under CDM. Views were also expressed calling for serious EIA's to be 
undertaken before CDM projects are sanctioned, taking into consideration the socio-economic 
aspects of the host country.

On the issue of funding CDM projects countries wondered whether financial assistance would 
be bilateral or multilateral or even unilateral. Developing countries expressed concern that the CDM 
projects must be additional to ODA and other development assistance commitments. Some countries 
felt that unilateral funds could help non-Annex I countries to reduce their GHG, by way of added 
incentives. Views were also expressed for a strong participation for private sector in CDM projects. 
On the issue of monitoring of CDM activities few delegates called for monitoring by the host country 
alone or monitoring by project participants and also other operational entities.

(b) Joint Implementation

Among the issues discussed in this context included, whether decisions regarding 
certification or validation would be made by the parties involved or an independent entity. While 
some suggested individual parties to play such a role, others felt bureaucratic bottlenecks would 
discourage Annex-I Parties from entering into JI projects. On the issue of project verification, views

7[7] FCCC/CP/1999/8. 

8[8] PCCC/CP/1999/L.15.



were expressed by some delegates that under JI the question of additionality was different from 
CDM, as the Party concerned would have to give up or cancel some of its assigned amount.

(c) Emission Trading

On the issue of emissions trading the views differed on rights and ownership. While some 
delegates sought the establishment of a common set of principles across all mechanisms, developed 
country Parties felt that trading should be founded on monitoring and reporting provided under 
Articles 5 and 7 of the Protocol. Several developing country Parties argued that the nature and scope 
of emissions trading must be known before undertaking the task of operational details. On other 
hand, developed country Parties stressed the need for cost effective mechanisms and stringent 
monitoring and verification requirements.

Another tricky issue discussed was the fungibility. Fungibility refers to the inter-changeability 
of the emissions reduction credits among the mechanisms. Developed country parties expressed the 
view that Article 3.10, 3.11 and 3.12 (QELRO's) of the Protocol do provide for transfer of assigned 
amount units (AAU's), certified emission reductions (CER's) and emission reduction units (ERU's). 
This trading formula was opposed by a number of developing countries, who argued that while AAU's 
derive from past emissions are retrospective, CER's are derived from future and hence are 
prospective. A number of other countries expressed their concern as to the difference in value of 
AAU's and CER's compliance and safety of such operations.

Compliance

The item on compliance mechanism was considered at the Joint session of SBI/SBSTA. A 
joint working Group (JWG) on compliance was established for the informal exchange of views.

On the question of the design of such a compliance body, many countries were of the view 
that such a system should promote compliance, prevent non-compliance and also address issues of 
non-compliance. A number of developing country Parties argued that this whole mechanism should 
be based on the principle of common but differentiated responsibilities. Some Parties also opposed a 
triggering role to be given to the secretariat, as they were of the view that the secretariat's role 
should be limited to information gathering.

As regards the item Expert Review Teams (ERTs) some countries felt that the reports should 
be automatically submitted to the compliance committee through the Secretariat. Several developing 
countries expressed the view that ERTs should be mere fact finding bodies and it would be 
inappropriate to give them a triggering role.

On the question of the structure of the compliance body delegates felt that it should be a 
standing body. Such a body they added would ensure continuity and build confidence. Some felt that 
the body should be small composed of scientific, technical and legal experts appointed by the 
governments acting in their proposal capacities. They also added that such a composition should 
ensure equitable geographical distribution. Others felt that there should be equal number of Annex B 
Parties and non-Annex-B parties. Views were also expressed calling for the outside experts on the 
body reviewing the rules of procedures by the body itself.

On the consequences of non-compliance, a number of delegates emphasized that knowing 
the consequences in advance, would ensure predictability and deter non-compliance. While some 
delegates suggested an indicative list of consequences to be applied gradually, taking into account 
the cause, type, degree and frequency of non-compliance, other developed countries felt that non
compliance should entail automatic sanctions. In a similar vein, views were expressed suggesting 
that the cost of sanctions should be lower than the cost of withdrawal from the protocol. Possible 
sanctions some delegates suggested, could be the subtraction of excess emissions from the levels 
permitted during the subsequent period, with a penalty rate.

The COP-5 endorsed the JWG conclusions and called for intensifying its efforts to invite 
parties to submit further proposals on compliance by 31 January 2000 and convene a workshop on 
matters relating to a compliance system in March 2000.



AALCC Secretariat Comments

The Protocol has for the first time evolved a climate change regime wherein Annex-I Parties 
are to undertake legally binding commitments. This mandate was discussed and sincere efforts were 
made to operationalize the rules and procedure of the Protocol mechanisms at COP-6 in Buenos 
Aires. Despite adoption of Buenos Aires Plan of Action (BAPA) new contentious issues arose by way 
of LULUF, structure and composition of the compliance mechanism, besides the already existing 
ones of transfer of technology and capacity building.

The protocol mechanisms CDM, JI and emission trading are complex exercises involving 
inter-play by market forces. The complete scope and relevance of these should be explained by way 
of confidence building non-Annex-I Parties. Voluntary or any form of commitment by developing 
countries in the future will largely depend on the extent to which developed country Parties are able 
to implement their commitments. As socio-economic development and eradication of poverty remain 
overriding priorities for the developing world, Annex-I Parties are expected to take a lead by 
supplying technological and financial resources, as stipulated in the Convention, that the Party 
should protect the climate system for the benefit of present and future generation of human kind, on 
the basis of equity and in accordance with their common but differentiated responsibilities.

The G-77 countries accepted CDM at Kyoto in the belief that new and additional funding as 
well as transfer of technology will flow through this mechanism. The CDM, in order to be workable 
and acceptable to all countries, will need to be transparent, equitable and accountable.

Under emission trading regime, developed countries may transfer, or acquire, among 
themselves, any excess reduction of CHG. An important issue in emission trading will be the 
question of fixing ceiling on the purchase of emission credit. In the absence of a ceiling, a country 
can either substantially reduce or even get away from meeting its QELROs target simply because it 
can afford to pay, and there is no significant global reduction of emission, but only a redistribution of 
emissions.

The period from COP-3 to COP-5 has witnessed ratification of the Protocol by 16 country 
parties, all of which are non Annex-I countries. To realize the aims and objectives of the Protocol by 
way of its entering into force in 2002 would require greater commitment, cooperation and 
understanding by Annex-I Parties. It may also be suggested that AALCC Member States despite 
having divergent views on a number of issues could come together at COP-6 to reach an agreement 
on issues of common concern.

Convention on Biological Diversity; Work During 1999
The Convention on Biological Diversity's objectives are "The conservation of the biological 

diversity, the sustainable use of its components and the fair and equitable sharing of the utilization of 
genetic resources. The Convention is thus the first comprehensive agreement to address all aspects 
of biological diversity; genetic resources species and ecosystem.

The fourth meeting of the Conference of Parties (COP-4) of the Convention on Biological 
Diversity was held from 4-15 May 1998, in Bratislava, Slovakia. The meeting adopted a number of 
decisions advocating a ecosystem approach, which is a new innovative way of taking a holistic view 
of environment wherein species and landscapes are viewed primarily as an integral part of the 
ecosystem and taken as a basis for implementing most of CBD programmes. The meeting adopted 
two new ecosystem themes. These themes deal with inland waters and forest programme.

Other important decisions dealt with the programmes on marine and coastal biodiversity, 
agricultural biodiversity, traditional knowledge, biosafety and sharing of genetic resources, work on 
the clearing house mechanism, the financial mechanism and the global taxonomy initiative.

Subsequent to the COP-4, issues concerning CBD were discussed in several fora. 
Considerable progress was made on matters related to Bio-safety Protocol.

Article 19.3 of the CBD provides for Parties to consider the need and modalities for a protocol 
setting out procedures in the field of safe transfer, handling and use of living modified organisms



(LMO's) that may have an adverse effect on bio diversity and its components. In this regard it may be 
recalled that COP-1 showed that there existed overwhelming support for a framework to regulate bio 
safety. Similarly COP-2 held in 1995, considered the need for and modalities of a Protocol on Bio- 
safety,9[9] and established an open ended Ad Hoc Working Group on Bio safety (BSWG) to 
elaborate the basic elements of the Protocol. It may also be added that BSWG met for six times from 
July 1996 to February 1999, wherein it developed draft text for a Protocol on Bio safety.

The draft Protocol provides for an international framework for bio-safety under the CBD. It 
would apply to the transboundary movement of LMO' that may have an adverse effect on the 
conservation and sustainable use of bio-diversity, taking into account risks to human health. It sets 
out comprehensive provisions dealing with notification procedure for transfer of LMOS, mechanism of 
risk assessment and management, procedures for advanced informed agreement (AIA), facilitated 
information exchange, clearing hose mechanism, capacity building implementation; socio-economic 
consideration; liability and compensation and financial issues.

In the extraordinary Meeting of the Conference of Parties to CBD (EXCOP), held in 
Cartagena, Colombia following the sixth session of the BSWG, held in February 1999, despite 
intense negotiations, no agreement could be reached on the contentious areas of trade, treatment of 
commodities and domestic vs. international regulatory regimes. It was decided to suspend the 
meeting and the President of the EXCOP Mr.Juan Mayr was requested to decide upon when the 
session could resume. In the meanwhile the COP Bureau met in Geneva in May 1999 and agreed to 
hold further consultations with the major negotiating groups found under the BWSG. The major 
groups that met the President were: the Central and East European countries; the compromise group 
(Japan, Mexico, Norway, S. Korea and Switzerland); the European Union; the Like Minded Group 
(Majority of developing countries); and the Miami Group (Argentina, Australia, Canada, Chile, United 
States and Uruguay).

The talks have stalled over a number of issues. In particular, governments disagree over the 
proposed scope of the treaty's regulatory powers. Some want to restrict the scope of the Protocol to 
LMOs intended for introduction into the environment, such as seeds. Others argue for a broader 
scope that would include agricultural commodities and processed products containing dead modified 
organisms or non-living LMO components.

Another contentious issue is who is liable when LMOs enter the environment and cause 
damage. Also unresolved is how to minimize the potential socio-economic impacts, such as the 
competitive decline of traditional crops faced with LMO imports. And still another unresolved question 
relates to the Protocol's relationship to other international agreements, particularly those under the 
World Trade Organization.

LMOs include various food crops that have been genetically modified for greater productivity 
or nutritional value, or for resistance to pests or diseases. Common examples include tomatoes, 
grains, cassava, corn, and soybeans. Seeds for growing crops are particularly important because 
they are used intentionally to propagate or reproduce LMOs in the environment. Together, these 
agricultural LMOs form the basis of a multi-billion-dollar global industry. Pharmaceuticals derived 
using LMOs form of basis of an even larger industry.

The biosafety talks reflect growing public concerns about the potential risks of biotechnology. 
Many countries with modern biotechnology industries do have domestic legislation. However, there 
are no binding international agreements covering LMOs that cross national borders because of trade 
or accidental releases.

Another concern is that many developing countries lack the technical, financial, institutional, 
and human resources to address biosafety. They need greater capacity for assessing and managing 
risks, establishing adequate information systems, and developing expert human resources in 
biotechnology.

9[9] Decision II/5.



To prepare for a resumption of the Extraordinary Session, the President of EXCOP, held a 
first round of open-ended informal consultations in Montreal, Canada on 1 July 1999. At this meting, 
representatives of all the Negotiating Groups expressed their commitment to concluding a Biosafety 
Protocol and confirmed that the political will to achieve this does exist.

The second round of informal consultations regarding the resumed session of the EX COP 
scheduled to be held in January 2000 for the adoption of the Protocol on Bio Safety to the CBD, met 
in Vienna, Austria from 15-19 September 1999 in an effort to build political momentum for the 
conclusion of a legally-binding agreement on reducing any potential risks resulting from the 
transboundary movement of living modified organisms (LMOs). One of the important issues 
discussed relevant to developing countries interests (the determined group), was concerning the 
basic set of concepts on commodities. Other issues discussed were those relating to the Protocol's 
scope, application of the advance informed agreement procedure (AIA) and the relationship of the 
Protocol with other international agreements.
Third Session of the Conference of the Parties to the Convention to Combat Desertification 
(COP-3)

The United Nations Convention to Combat Desertification in those Countries Experiencing 
Serious Drought and/or Desertification, Particularly in Africa (CCD) which was adopted on 17 June 
1994, came into force on 26 December 1996. As many as 159 States have ratified or acceded to the 
Convention. The Convention, while recognizing the physical, biological and socio-economic aspects 
of desertification, stresses the importance of redirecting technology transfer so that it is demand 
driven. It emphasizes the development of national and subregional/regional action programmes by 
national government in cooperation with donors, local populations and NGOs.

The first conference of the Parties (COP-1) was held in Rome from 29th September to 10th 
October, 1997. It dealt primarily with the organizational matters. It decided to locate the permanent 
Secretariat at Bonn (Germany) and designated International Fund for Agricultural Development 
(IFAD) as the Organization to administer the Global Mechanism.

The Second Conference of the Parties (COP-2) was held in Dakar, Senegal from 30th 
November to 11th December 1998. An important organizational matter considered at COP-2 was 
approval of the Headquarters Agreement with the Government of Germany. It considered, but 
deferred to COP-3, decision on the Secretariat's medium term strategies and adoption of the 
Memorandum of Understanding (MOU) between the COP and IFAD regarding the Global 
Mechanism.

The Third Conference of the Parties (COP-3) was held in Recife (Brazil) from 15 to 26 
November, 1999. It began with a welcome ceremony in which high dignitaries of the Brazilian 
Government, delegates of the parties to the Convention, Observers and Officials of the United 
Nations participated. H.E. Jose Sarney Filho Minister of Environment, Brazil, was elected by 
acclamation as President of COP-3. The meeting then proceeded to elect Bureau Members, and 
adopt the agenda and programme of work. It also decided to establish a Committee of the Whole 
(COW) to consider a proposal for the programme budget for 2000-2001, an additional annex, 
outstanding Rules of Procedure and annexes on arbitration and conciliation procedures.

The first Plenary began consideration of the substantive items on the agenda with the 
presentation by the CCD Executive Secretary on the activities of CCD during 1999. It was followed 
by hectic debate both in the Plenaries and informal consultations. In their presentations the 
participants, addressed numerous issues including the Global Mechanism and financing the 
Convention implementation, the role of civil society, links between desertification and poverty, 
synergies between the Rio Conventions and the globalization of the convention. Many countries 
stressed that more resources need to be made available through the Global Mechanism.

Another focus of discussion at COP-3 was the Regional sub regional and National Action 
Programmes submitted by a large number of African States parties to the convention. Several 
delegates welcomed these reports as a valuable source of information for the preparation of such 
reports for the States in other regions.



As regards Medium term plan, COP decided, after consideration in COW, that Secretariat's 
revised Medium-term Strategy was taken note of and requested the Secretariat to undertake a review 
of its activities and submit a report to COP-6.

A Special Segment was held from 22 to 24 November 1997 which was attended by 21 
Ministers from developing countries and other senior officials. Brazil proposed adoption of a Recife 
Mandate which would call the parties to reaffirm their commitments to CCD. Herein after informal 
discussions it was agreed to adopt Recife Initiative on 26th November. It envisaged formulation of a 
declaration at COP-4 which would focus on thematic and sectoral areas such as measures to 
eradicate poverty, need to mobilize financial resources and to promote transfer of technology and 
capacity building for combating desertification and integration of implementation of CCD into national 
development strategies of affected countries.

Discussions on the mechanism to review the implementation of the Convention focussed on 
the proposal for the establishment of a committee on implementation under the Convention. It was 
decided that an ad hoc working group should be established at COP-4 to review and analyse reports 
submitted by the parties, together with the advice and information furnished by the Committee on 
Science and Technology (CST) and Global Mechanism. Written proposals have been invited by 30 
April 2000 on the need to establish a committee to review the implementation of the Convention. The 
Secretariat would prepare a compilation of these comments to facilitate consideration at the COP-4.

Several delegates recognized the important role of the Global mechanism in mobilizing the 
financial resources and providing financial assistance especial to the developing countries in the 
preparation of national reports and action programmes.

Discussion on Global mechanism centered on its policies, modalities and activities. The 
Group of 77 and China suggested that Global mechanism should prepare a comprehensive inventory 
of bilateral and multilateral financial mechanisms. EU cautioned against Global mechanism's 
involvement in over-lapping activities and advised to draw concrete action plans. The decision 
adopted inter alia reaffirmed that the Global mechanism would function under the guidance of the 
COP and be accountable to it, and recognized that its first priority is to become a demand-driven 
mechanism to facilitate resource mobilization and channeling for the elaboration and implementation 
of action programme. As regards the operational strategy, further consideration will be given at COP- 
4.

The item concerning adoption of an Annex for conciliation and Arbitration procedures was 
first considered in COW meeting held on 17 November and subsequently in the informal group 
meetings. On the basis of these discussions, the decision adopted by COP-3 on 26 November, 1999, 
provided for convening at COP-4 an open-ended ad hoc group of experts to examine and make 
recommendations on procedures for resolution of questions of implementation and annexes on 
arbitration and conciliation procedures.

There were some divergent views on the role of the CCD Secretariat in the implementation of 
the Convention while the developing countries favoured a strong and effective secretariat, some 
developed countries stressed that it was not an implementing body and its core activities should be 
to facilitate information dissemination and exchange.

Discussions on the Programme and budget for the biennium 2000-2001 also marked some 
divergent views. EU stressed that there should be transparency in the budget and a clear distinction 
should be maintained in separating activities financed by core budget and those by extra budgetary 
funds. The G-77 and China sought clarification on the structure of the budget and its failure to 
integrate the Global Mechanism's budget into the Convention's budget.

10[1] All 16 Countries happen to be non-Annex-I Parties.
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DEPORTATION OF PALESTINIANS AND OTHER ISRAELI PRACTICES AMONG THEM THE 
MASSIVE IMMIGRATION AND SETTLEMENT OF JEWS IN OCCUPIED TERRITORIES IN VIOLATION 
OF INTERNATIONAL LAW PARTICULARLY THE FOURTH GENEVA CONVENTION OF 1949

(i) Introduction
The item "Deportation of Palestinians in Violation of International Law particularly the 

Fourth Geneva Convention of 1949 and the Massive Immigration and Settlement of Jews in 
Occupied Territories, was taken up, at the initiative of the Government of the Islamic Republic of 
Iran at the Committee's 27th Session which was held in Singapore. During this Session the 
delegation of the Islamic Republic of Iran pointed out that: 'The Zionist entity (Israel) had deported 
a number of Palestinians from Palestine, the deportation of people from occupied territory, both in 
past and recent times constituted a violation of the principles of international law as well as 
provisions of international instruments and conventions such as the Hague Conventions of 1899 
and 1907, the UN Charter of 1945, and the Geneva Convention Relating to Protection of Civilian 
Persons in time of War, 1949 all of which prohibited deportation as a form of punishment, in an 
occupied territory". The Government of Islamic Republic of Iran, after a preliminary exchange of 
views had submitted to the AALCC Secretariat a memorandum, and the Secretariat was called 
upon to study the legal consequences of the deportation of Palestinians from occupied territories. 
The item has since been discussed at successive session of the Committee to be on its Work 
Programme

At AALCC's 34th Session held in Doha, the Committee, inter alia decided that this item be 
considered in conjunction with the question of the Status and Treatment of Refugees. At its 35th 
Session (Manila, 1996) after due deliberations the Secretariat was directed to continue to monitor 
the developments in the occupied territories from the view point of relevant legal aspects.

The study prepared for the 36th Session (Tehran 1997) apprised the AALCC Member States 
of the developments in the occupied territories which could lead to deterioration of the situation in 
the region and to resumed cycle of tension and violence, endangering peace and security in the 
Middle East.

The Secretariat brief for the 37th Session (New Delhi 1998) monitored the situation which 
unfortunately was not satisfactory. The Israeli Government had continued to evade the 
implementation of the agreements, among them the Wye River memorandum (1998) which inter 
alia comprised of steps to facilitate the implementation of the Israeli-Palestinian Agreement of 1995 
and other related agreements, including the Note of the Record of 1997 and commitments that had 
been agreed upon, thus endangering the whole peace process. At that Session the scope of the 
topic was expanded to "Deportation of Palestinians and other Israeli PracticesThe Secretariat 
was directed to enlarge the scope of monitoring the developments in the occupied territories from 
the view point of relevant legal aspects; and placed the item "Deportation of Palestinians and other 
Israeli Practices among them the Massive Immigration and Settlement of Jews in the Occupied 
Territories in Violation of International Law Particularly the Fourth Geneva Convention of 1949" on 
the agenda of the 38th Session (Accra 1999).

During the 38th (Accra, 1999) Session the Deputy Secretary General Ambassador Dr. 
Wafik Zaher Kamil stated that in view of its importance the item had been on the agenda for the 
last twelve years. The Secretariat continued to monitor the legal aspects at successive sessions, 
and the subject had gone through three phases: during the first phase the Secretariat had 
highlighted the Massive Immigration of Jews from the former Soviet Union and the Israeli Practices 
of Settlement of Jews in the occupied Palestinian territory. He noted that in the second phase 
agreements were signed between the parties, the process began at Madrid with the signing of the 
Declaration of Principles on Interim Self Government Arrangements of 1993. At consecutive 
sessions of the AALCC it was felt that these steps towards peace, would settle all pending issues 
including the deportation of Palestinians in violation of International Law and would restore full 
respect and implementation of international instruments including the fourth Geneva Convention 
and rules of international law. He further noted that the Secretariat had continued to monitor 
developments and at the 37th Session and after due deliberations the scope of the topic was



broadened to include "Other Israeli Practices", this was reflected in a resolution adopted during the 
38th session.

He observed that during the third phase it was unfortunate that despite international efforts 
which had raised expectations of peace in the Middle East, had come to a stalemate due to 
numerous set backs and violations of all international law instruments by the Israeli Government. 
Thus the situation continued to deteriorate, and tension had increased in the region. He said, there 
was an urgent need to reach a final settlement of the question of Palestine that will allow 
Palestinian people to attain all their legitimate fundamental rights, in keeping with international law, 
basic principles established at the Madrid, Oslo, and subsequent conferences which would ensure 
security and stability for the entire region and just and lasting peace in the Middle East.

Thirty-ninth Session: Discussion
Introducing the item the Deputy Secretary General Ambassador Dr. Wafiq Zaher Kamil 

stated that "Deportation of Palestinians and other Israeli practices among them the massive 
Immigration and Settlement of Jews in occupied territories in violation of International Law 
particularly the Fourth Geneva Convention of 1949" had been on the agenda of the Committee 
since the 27th session following a reference made by the Government of the Islamic Republic of 
Iran. The Secretariat had monitored the legal aspects at successive sessions. He noted that after 
due deliberations, at the 37th Session the scope of the topic was broadened to include "other Israeli 
Practices" along with "Deportation of Palestinians". Pursuant to the resolution adopted at the 38th 
Session held in Accra, the Secretariat monitored the legal developments on the subject.

He observed that the year 1999 had witnessed important, regional and international 
meetings aimed at saving the peace process and enhancing the applicability of the rule of law and 
implementation of the agreements signed between the parties.

One of the most important events, he stated, was a Conference convened on 15 July, 1999 
in Geneva, which considered a specific case of violation of Fourth Geneva Convention relative to 
the Protection of Civilian Persons in time of War, (August 12, 1949). The practical impact of the 
Conference, he said, lay in the fact that it elevated the position of the international community with 
regard to Israeli breaches and violations of the Convention, especially settlement activities, to a 
new level; a level where the parties to a treaty have legally affirmed its applicability and the need 
for full respect of its provisions. In his view such an affirmation would help the Palestinians, as it 
created parity between the parties.

He noted that another important event, in 1999, was the signing of "Sharm-el-Sheikh" 
Memorandum on Implementation timeline of Outstanding Commitments of Agreements signed and 
the resumption of Permanent Status Negotiations". It was concluded after intensive negotiations 
between the Palestinian and Israeli sides in Cairo, with full scale Egyptian, Jordanian and US 
participation. The UN Secretary General had welcomed this new step which he hoped would pave 
the way for further agreements leading to a comprehensive peace in the Middle East. The 
memorandum was heavily built on the Wye River Memorandum and largely remained within its 
parameters.

He felt that, while the negotiations concerning the final settlement of the Middle East Peace 
Process had gained momentum, yet there were many uncertain factors, one of the most important 
being the Israeli Governments continued illegal and destructive settlement activities.

He reiterated the necessity for commitment to the principle of "land for peace" and the 
implementation of all Security Council Resolutions mainly 242 (1967), 338 (1973) and 425 (1975), 
which formed the basis of the Middle East Peace process, and the need for immediate and 
unfailing implementation of the agreements reached between the parties.

The Delegate of Palestine while deliberating upon the Palestinian problem, stated that 
though during the 38th session of the AALCC, there had been real hope of peace the situation had 
actually worsened now. He noted that the Oslo accords and the Sharm-el-Sheikh Memorandum 
had done nothing new and were just trying to impose settlement at the expense of the Arab and 
Palestinian people. He pointed out that there were now 17,000 Israeli Settlements in Golan,



occupying Syrian - Arab Villages. He said that it is very unreasonable of Israel to ask for a huge 
sum to remove these settlements from Syrian land. He emphasized that it is very encouraging that 
the AALCC, backed by the Arab Republic of Egypt has taken up for study the problem of illegal 
occupation. He pointed out that there were other problems as well notably the serious water 
problem in the Golan heights, the threat from Jordan and the problem of infrastructure. He said 
that the Palestinian people were now being subjected to state terrorism perpetrated by Israel, 
which is in total violation of all international conventions and treaties. He urged all the Arab Nations 
to hold a summit to look into these issues, with support from the AALCC on the legal aspects.

The Delegate of Syrian Arab Republic in his intervention stated that Israel had been 
acting in complete violation of international law since 1948 by occupying other Arab territories. The 
mass immigration of Jews led to the Arabs and Palestinians being tortured and uprooted from their 
land. He drew attention to the UN General Assembly resolution adopted in 1994 which disapproved 
of the 1967 and 1981 Israeli occupation of Golan. He stated that Israeli policies of settlement have 
expanded and there is still considerable illegal occupation. He also drew attention to the pathetic 
conditions under which the Syrians in Golan are living, having to pay taxes for soil, and even water 
to the Israelis. He called upon the AALCC to protect and safeguard the interests of the Syrian 
Arabs in Golan.

The Deputy Secretary General Dr. Kamil requested the Syrian Minister of Justice to give 
his proposal in writing to the Secretariat.

The Delegate of Iraq fully supported the views expressed by the delegates from Palestine 
and Syria. He believed that the most important reason for deportation was settlement of Jews on 
Arab land. He urged the AALCC to adopt a resolution condemning Israeli practices and an early 
settlement of the refugee problem and to evacuate Syrian and Lebanese territory.

The Delegate of the Arab Republic of Egypt welcomed the brief prepared by the 
Secretariat, and at the same time sought a clarification in regard to the title of the item itself. In his 
view the words "massive immigration" in English amounted to "massive expulsion" in Arabic. He 
felt that the title of the item be changed from "Deportation of Palestinians" to "Deportation from 
Arab Occupied" which would include all their effected states i.e. Palestine, Lebanon and Syria. In 
his opinion though the territories, especially Jerusalem have been under Israeli control, 
international law, especially the UN Charter provisions clearly pointed to the fact that these 
territories had always belonged to Palestine. In this regard, he cited a number of General 
Assembly and Security Council resolutions that called for upholding the sovereign status of 
Palestine as a State. Condemning the Israeli expresses in Lebanon and the Syrian Arab Republic, 
he also called for an early solution to the water crisis suffered by the Palestinian people.

The Delegate of Pakistan supported the views reflected by the delegate of Egypt, however 
he condemned the breaches of Israel, and stated that Pakistan has always taken a consistent and 
principled position on the question of Palestine. He hoped that a final settlement would conform to 
international obligations on these issues and would lead to Palestinian people being able to 
exercise their right of self-determination through the establishment of an independent homeland. 
He fully supported permanent sovereignty of the Palestinian people in the occupied Palestinian 
territory, including Jerusalem and of the Arab People in occupied Syrian Golan over their natural 
resources.

The Observer from the League of Arab States confirmed the views expressed by the 
delegates from Palestine and Syria. He drew attention to the General Assembly Resolution 
adopted on 9 January 1999 during the 54th Session of the General Assembly, which inter alia 
stated that the goal of the current peace process is the implementation of Security Council 
resolutions 242, 338,425 and the principle of "land for peace" -- that is total Israeli withdrawal from 
all the Palestinian and other territories occupied in 1967 including Al-Quds Al-Sharif, the Holy City 
of Jerusalem. Jerusalem, the Holy City, is at the heart of the question of Palestine and Arab 
Jerusalem must be the capital of Palestine. He also condemned the attacks by Israel against the 
Syrians in the Golan.



The Vice President opined that the Delegate from Egypt had rightly pointed out the 
disparity arising out of the translation of the words "massive immigration" in English which 
amounted to "massive expulsion" in Arabic.

The Deputy Secretary General after having heard all the important interventions from the 
Ministers of Justice from Palestine, Iraq, Syria and the delegates of Egypt, Pakistan and the 
Observer from the League of Arab States, requested them to give their proposals in writing to the 
Secretariat. He pointed out that any amendment in the title of any topic could be done under the 
Rules of Procedure of the Committee. However these suggestions would be carefully looked into 
and the amended title of the item would be placed for consideration in accordance with the rules of 
the Committee.

The Delegate of Iraq accepted that it was difficult to change the title of the item at this 
stage and the same could be considered when adopting the resolution on the topic.



(ii) Resolution on the "Deportation of Palestinians and other Israeli Practices among 
them the Massive Immigration and Settlement of Jews in Occupied Territories in 
Violation of International Law Particularly the Fourth Geneva Convention of 1949"

(Adopted on 23.2.2000)

The Asian-African Legal Consultative Committee at its Thirty-ninth Session
Having considered the Deportation of Palestinians and other Israeli practices among them 

the Massive Immigration and Settlement of Jews in Occupied Territories in Violation of 
International Law particularly the fourth Geneva Convention of 1949 Document No. 
AALCCXXXIX/CAIRO/ 2000/S.3;

Having also heard the comprehensive statement of the Deputy Secretary General;

Having heard with concern the statements of the Heads of Delegations on the item;

Following with interest and hope the peace efforts being made by the international 
community for the achievement of a just and comprehensive solution of the question of Palestine 
on the basis of Security Council resolutions 242 (1967), 338 (1973) and 425 (1978) on the formula 
of "land for peace" and the legitimate rights of the Palestinian people;

Mindful of the difficulties being faced in the implementation of the peace process:

1. Expresses hope that a just and durable solution will allow Palestinian people to attain their 
legitimate rights;

2. Directs the Secretariat to monitor the developments in the occupied territories from the 
viewpoint of relevant legal aspects; and

3. Decides to place the item "Deportation of Palestinians and Other Israeli Practices Among 
them the Massive Immigration and Settlement of Jews (in all) the Occupied Territories in 
Violation of International Law Particularly the Fourth Geneva Convention of 1949", on the 
agenda of its fortieth session.

(iii) Secretariat Study: Deportation of Palestinians and Other Israeli Practices among them the
Massive Immigration and Settlement of Jews in Occupied Territories in Violation of International 
Law Particularly the Fourth Geneva Convention of 1949

Pursuant to the resolution adopted at the Accra Session the AALCC Secretariat monitored the 
legal developments on the subject. The year 1999 has witnessed important, Regional and International 
Meeting aiming mainly on how to save the peace process, and enhance the applicability of the rule of law, 
and to implement signed agreements between parties concerned. The most important events:

United Nations International Meeting on the Convening of the Conference on Measures to Enforce the 
Fourth Geneva Convention in the Occupied Palestinian Territory, including Jerusalem, Cairo (Egypt) 14
15 June 1999

The United Nations International Meeting on the Convening of the Conference on Measures to 
Enforce the Fourth Geneva Convention in the Occupied Palestinian Territory, including Jerusalem, was 
held at Cairo, Egypt on 14 and 15 June 19991[1] and was attended by 100 Governments, Palestine, 5 
Intergovernmental Organizations, 11 United Nations bodies and agencies, including ICRC as well as 
representatives of non-governmental organizations.

1[1] Under the auspices of the Committee on the Exercise of the Inalienable Rights of the Palestinian 
People.



The participants emphasized the importance to uphold and enforce the purposes and principles 
of the Charter of the United Nations, international humanitarian law and human rights law. They stressed 
the universal character of the Geneva Conventions and the fact that their provisions have been accepted 
as norms of international customary law. They also recalled that 1999 marked the 50th anniversary of the 
signing of the four Geneva Conventions and the centenary of the First Hague Peace Conference. It was 
therefore, opportune for the international community to renew its determination to promote international 
humanitarian law further and to ensure respect for the four Geneva Conventions.

The participants in the meeting were unanimous in the view that the Palestinian people had been 
subjected to flagrant violations of their basic human rights as well as their rights as protected persons 
under Israeli occupation. They expressed concern with regard to grave breaches and violations by Israel, 
which is the occupying power according to Geneva Convention, including arbitrary detention, ill treatment 
of and violence against civilian population, torture, summary execution, confiscation and destruction of 
property, forcible transfers and deportations, and the various forms of collective punishment, as well as 
the destruction of economic and social structures of the occupied Territory.

The continuing of settlement activities, which include illegal land confiscations, transfer of Israeli 
civilians to the occupied Palestinian Territory, including Jerusalem, provoked immense concern as it is in 
clear violation of Article 49 of the Fourth Geneva Convention which stipulates that: "the occupying power 
shall not deport or transfer parts of its own civilian population into the territory it occupies". This policy, 
aimed at expansion and annexation apart from being illegal, was deemed to be detrimental to the peace 
process.

The participants reaffirmed the existing international consensus on the de jure applicability of the 
Fourth Geneva convention to the occupied Palestinian Territory, including Jerusalem, in accordance with 
relevant General Assembly and Security Council resolutions. They also called upon Israel, the occupying 
power, to fully comply with the provisions of the Convention. Furthermore, they recalled that the Fourth 
Geneva Convention, as an instrument of international humanitarian law, has to be applicable regardless 
of national legislation of Israel, which is a High Contracting Party to the Convention. The participants 
appealed to all the High Contracting parties to the Fourth Geneva Convention to fulfill their obligations in 
accordance with common article 1 which requires the High Contracting Parties to respect and ensure 
respect for the Convention in all circumstances.

The participants supported the convening of the Conference on measures to enforce the 
Convention in the Occupied Palestinian Territory, including Jerusalem, as recommended in General 
Assembly resolutions ES-10/3, 4 and 5. They also supported that the High Contracting Parties convene 
the said Conference on 15 July 1999 at the United Nations Office at Geneva in accordance with General 
Assembly resolution ES-10/6, overwhelmingly adopted on 9 February 1999. They also called upon all 
High Contracting Parties to actively participate in the conference. They welcomed the consultations taking 
place on the preparations for the Conference, including those conducted by Switzerland in its capacity as 
the depositary of the Geneva Conventions, and emphasized the need for the widest possible participation 
in those consultations.

The participants called upon the High Contracting Parties to strive for concrete results by the 
Conference to be incorporated in a declaration or resolution or both.

The Conference should emphasize the responsibility of the High Contracting Parties to ensure 
respect for the Convention. It should reaffirm, among others, the de jure applicability of the fourth Geneva 
Convention in the occupied Palestinian Territory, including Jerusalem, and in view of the various Israeli 
violations of the provisions of the convention, in particular its illegal settlement policy, call upon the High 
Contracting Parties to live up to their obligations under the Convention. The participants called upon the 
High Contracting Parties participating in the Conference to establish a follow-up mechanism.

G-8 Summit, 20 June 1999



On 20 June 1999, the G-8 Summit, which was held in Germany (in its capacity as G-8 
Presidency), issued a statement on regional issues, including a statement on the Middle East Peace 
Process (The G-8 nations include Canada, France, Germany, Italy, Japan, Russian Federation, the 
United States and the United Kingdom). The statement reaffirmed the positions held by the leaders of the 
G-8 nations on various aspects of the peace process, including the Palestinian-Israeli track with regard to 
the process in general, the leaders reaffirmed their support for a negotiated settlement in the Middle East, 
which should be based on the full implementation of existing commitments and the principle of "Land for 
Peace", Security Council Resolutions 242 (1967) and 338 (1973), the Madrid and Oslo Agreements, 
Security council resolution 425 (1978) and secure and recognized boundaries. They called upon all 
parties to pursue the Middle East peace process with resolve, renewed efforts and good faith, leading to a 
comprehensive, just and lasting peace.

The Conference of the High Contracting Parties to the Fourth Geneva Convention on Measures to 
Enforce the Convention in the Occupied Palestinian Territory including Jerusalem, Geneva, 15 July 1999

For the first time in the history of the Geneva Conventions, a Conference was convened to 
consider a specific case of violation of the Fourth Geneva Convention relative to the Protection of Civilian 
Persons in Time of War, of August 12, 1949. The Conference of the High Contracting parties to the 4th 
Geneva Convention on Measures to Enforce the Convention on Measures to Enforce the Convention in 
the Occupied Palestinian Territory, including Jerusalem, was held on 15 July 1999 at United Nations 
Headquarters at Geneva, Switzerland.2[2]

The conference was convened on time as recommended by the resolutions of the 10th 
Emergency Special Session of the General Assembly. An important statement, reflecting "the common 
understanding reached by the participating High Contracting Parties to the Conference" was adopted by 
the Conference.

A package was agreed upon with regard to the conference among the main parties following 
difficult negotiations, especially between the Arab Group and the European Union. According to that 
package, the conference would convene on time, in accordance with resolution ES-10/6, but would be 
short, without a debate and with a limited outcome. Following this, the conference would adjourn "on the 
understanding that it will convene again in the light of consultations on the development of the 
humanitarian situation in the field".

As part of the package, the statement adopted by the High Contracting Parties reaffirmed basic 
principles with respect to the Convention and the protected Palestinian population, including a 
reaffirmation of "the applicability of the Fourth Geneva Convention to the Occupied Palestinian Territory, 
including East Jerusalem", and reiteration of "the need for full respect for the provisions of the said 
Convention in that territory".

The practical impact of the conference lay in the fact that it elevated the position of the 
international community with regard to Israeli breaches and violations of the Convention, especially 
settlement activities, to a new level. That level is one in which the parties to a treaty have legally affirmed 
its applicability and the need for full respect of its provisions. Such an affirmation will help the Palestinians 
as it creates parity between the parties. While the Israelis have the power on the ground, the Palestinians 
maintain the power of international law and legitimacy.

2[2] The process of Convening this conference of the High Contracting Parties to the 4th Geneva 
Convention began with the adoption by the 10th ESS of resolution ES-10/3 on 15 July 1997. Three 
more resolutions were adopted by the 10th ESS, ES-10/4 (13 November 1997), ES-10/5 (17 March 
1998), and ES-10/6 (9 February 1999), each reiterating the recommendation for convening the 
conference, the UN Security Council, in resolution 681 of 20 December 1990, had also called "upon 
the High Contracting Parties to the Fourth Geneva Convention of 1949 to ensure respect by Israel, 
the occupying Power, for its obligations under the convention in accordance with article 1 thereof".



The need for a conference on measures to enforce the Convention specifically in the Occupied 
Palestinian Territory, including Jerusalem, rather than simply in general cases of occupied territories, is 
based on reasons emerging from the very uniqueness of the Palestinian territory has been characterized 
by a multiplicity and intensity of grave breaches, breaches and serious violations of the Fourth Geneva 
Convention and other acts contrary to its provisions, all of which have caused the Palestinian civilian 
population immense suffering. Israel's policies and practices have constituted systematic violations of 
international humanitarian law.

Secondly, those breaches and other acts have continued for an extensive period of 32 years, in 
total disregard for the clear position of the international community and in blatant violation of many 
Security Council and other UN resolutions. Thirdly, the Israeli occupation is unique because it has 
effectively transformed the situation in the occupied Palestinian Territory, including Jerusalem, from one 
of "normal" occupation to one of active expansion and annexation, of the Palestinian land and has denied 
the legitimate national right of an entire people, it is for all these reasons that, after all these years, the 
High Contracting Parties determined to become serious about addressing such violations by convening a 
conference on measures to enforce the convention and ensure its respect by Israel, the occupying 
Power.

Following two years of resolutions, negotiations, meetings and consultations, the Conference of 
the High Contracting Parties was finally convened on 15 July 1999 at Geneva. While it was not possible 
to achieve optimum results in the Conference, it was significant because not only did the High Contracting 
Parties convene to consider a specific situation for the first time in the history of the Convention, they also 
determined to reconvene the Conference by adjourning "on the understanding that it will convene again in 
the light of consultations on the development of the humanitarian situation in the field". This clarification 
was considered an important inclusion in the statement by the Palestinian side as it provides a 
mechanism for the High Contracting Parties to continue this process in the future. Although it is hoped 
that Israel, the occupying power and a High Contracting Party to the Convention, will need the message 
sent by the High Contracting Parties, the Palestinians intend to pursue seriously follow up to ensure 
respect of the Convention in the occupied Palestinian Territory, including Jerusalem.

Sharm El-Sheikh Memorandum, Cairo (Egypt) 4 September 1999

Another important event in the last year was the signing on 4 September 1999, "The Sharm el- 
Sheikh Memorandum Implementation Timeline of Outstanding Commitments of Agreements signed and 
the Resumption of Permanent Status Negotiations". It was concluded after intensive negotiations 
between the Palestinian and Israeli sides in Cairo, with full scale Egyptian, Jordanian and US 
participation. The U.N. Secretary General welcomed the signing of the agreement, and hoped that this 
new important step would pave the signing of the agreement, and hoped that this new important step 
would pave the way for further agreements leading to a comprehensive peace in the Middle East. The 
memorandum was built heavily on the Wye River Memorandum and largely remained within its 
parameters.

Some of the significant features of the memorandum are as follows:

(i) The understanding regarding the concept of redeployment remained as it was - separate from 
the permanent Status negotiations and including exactly the same percentage of the territory. 
That percentage involves a redeployment from 11.2% of the West Bank, in addition to another 
7.2% that will be transferred from an Area B designation to Area A under full Palestinian Control. 
The third phase of further redeployment was also reaffirmed in the memorandum. The change 
made in this regard involved the timeline for redeployment which was stretched to extend over 4 
1/2 months, until 20 January 2000, when that second phase of redeployment will be concluded. 
The other change was that the redeployment is now planned to take place in three stages instead 
of two stages.

(ii) Another important element in the Memorandum is that it extends the commitment of the parties to 
the existing agreement until September 2000, the date when "the two sides will conclude a



comprehensive agreement on all permanent status issues". Another new concept included in the 
memorandum was the introduction of a "Framework Agreement", which should be reached by 
February 2000.

(iii) The memorandum does also include a part on the release of prisoners. It also revived the 
Committee on Displaced Persons (Palestinians who fled Palestine in 1967 as a result of 
hostilities), which shall resume its activities on 1 October 1999.

(iv) With regard to the issues concerning prior commitments made between the two sides, such as 
the Southern and Northern Safe Passage between Gaza and the West Bank the Gaza Seaport 
and the Heron (Al-Khalil) issues, the Sharm El-Sheik memorandum is more specific than the Wye 
River Memorandum, it presents clear steps to be taken on specific dates.

(v) It also addresses the security issues and unilateral actions i.e. the illegal settlement activities, 
which are viewed as destructive to peace.

Security Council Resolution on the Protection of Civilians in Armed Conflict

On 17th September 1999, the UN Security Council adopted resolution 1265 (1999) on the 
Protection of Civilian in Armed Conflict. The resolution was unanimously adopted in follow up of the 
Council's earlier Presidential Statements on 12 February 1999 and 8 July 1999 and after the Council's 
consideration of the report submitted by the UN Secretary General on 8 September 1999, which 
contained specific recommendations to the Council.

Among the many important paragraphs within the comprehensive text of Security Council 
resolution 1265 (1999), operative paragraph 4 "urges all parties concerned to comply strictly with their 
obligations under international humanitarian, human rights and refugees law, in particular those contained 
in the Hague Conventions of 1899 and 1907 and in the Geneva Conventions of 1949 and their Additional 
Protocols of 1977, as well as with the decisions of the Security Council". Further in this regard, 
inoperative paragraph 6 the Council" emphasizes the responsibility of States to end impunity and to 
prosecute those responsible for genocide, crimes against humanity and serious violations of international 
humanitarian law and acknowledges the historic significance of the adoption of the Rome Status of the 
International Criminal Court.

Oslo Memorial Summit -- 3 November 1999

A two day memorial summit took place in Oslo on 3-4 November 1999, had begun four years 
ago. During the Summit the U.N. Secretary General, Kofi Annan stressed the need "to work tirelessly and 
courageously" to complete the Middle East Peace Process. The Secretary General said that the UN 
would continue to support the Middle East Peace Process and would do 'everything possible to help 
achieve peace with justice and security for all". The two leaders from Palestine and Israel agreed to draft 
a framework for final peace by February, 2000 which in his view would be the most decisive steps, 
towards a just and lasting peace.

Final Status Talks -- 8 November 1999

On November 8, 1999, final status talks began in Ramallah (West Bank) between the Palestinian 
and Israeli negotiators. It was felt that a framework agreement on a final settlement would be reached by 
February 2000. According to the Palestinians there were three prerequisite for successful negotiations (1) 
the implementation of United Nations resolution 242 and 338, which call on Israel to withdraw from 
territories occupied in the 1967 war in exchange for peace; (ii) the realization of the "legitimate rights of 
the Palestinian people", including the right of self-determination and (iii) the right of Palestinian refugees 
to return to the homes from which they were expelled in the wars of 1948 and 1967.

54th Session of the General Assembly



In his address to the 54th Session of the General Assembly the President of Palestine stated that 
the "Sharm El-Sheikh Memorandum" of 4th September 1999 aimed at implementation of all the obligations 
of the interim period under the Oslo Agreement, the Wye River Memorandum and the Hebron Protocol, 
and for the resumption of the permanent status negotiations. These had been done with the hope of 
bringing on end to the practice of delaying and freezing implementation of the accords. He hoped that the 
Israeli Government would decisively cease all measures which violated international resolutions, law and 
covenants and which destroys the chances for achieving peace. At the forefront of such activities and 
measure were the settlement activities and confiscation of land, especially in Al-Quds Al-Sharif 
(Jerusalem) and its surroundings, the siege of the city of Bethlehem and the rest of the Palestinian 
territories.

In his view the realization of the right of the Palestinian people in establish their independent 
States, would provide the definitive guarantee for the establishment of a permanent peace in the Middle 
East and would also be a validation of the Charter of the United Nations and its numerous resolutions for 
over fifty years, beginning with resolution 181. He added that the goal of the current peace process is the 
implementation of Security Council resolutions 242, 338, 425 and the principles of "land for peace", that is 
the total Israeli withdrawal from all the Palestinian and other territories occupied in 1967, including Al- 
Quds Al-Sharif (Jerusalem).

In conclusion he stated that the question of the Palestine refugees was the oldest and largest 
refugee question in the contemporary world. Those refugees did have a legitimate right to return to their 
homeland in accordance with United Nations resolutions. Peace and stability could not come to the 
Middle East unless resolution 194 was not implemented, which states the refugees right to return to their 
homeland.

Assessment

It is encouraging to note from the foregoing developments and international efforts, that the peace 
process is now heading towards a new and positive stage. The Minister of Foreign Affairs, H.E. Amre 
Moussa, of the Arab Republic of Egypt, stated at the 54th Session of the General Assembly "it is our hope 
that this will lead to a comprehensive peaceful settlement that will be beneficial to all the parties 
concerned".

The AALCC fully supports the ongoing peace process, based on the legal instruments and in 
particular the Madrid, the Declaration of Principles on Interim self-government Arrangement of 1993, as 
well as subsequent implementation agreement, including the Israeli-Palestinian Interim Agreement on the 
West Bank and Gaza Strip of 1995, the Wye River Memorandum of 1998 and the most recent Sharm el- 
Seikh memorandum, and expresses the hope that the process will lead to the establishment of a 
comprehensive just and lasting peace in the Middle East. However, it was strongly for commitment to the 
principle of "land of peace" and the implementation of all Security Council resolutions mainly 242 (1967) 
and 338 (1973, which form the basis of the Middle East Peace Process, and the need for immediate and 
unfailing implementation of the agreements reached between the Parties.

A significant step in the implementation of the "Sharm El-Sheikh" accord is the "right of passage" 
to future Palestinians. A safe passage between the West Bank and Gaza, was opened by the Israelis on 
25 October 1999. The opening of the 47 km. passage will reunite Palestinians in both areas. This Safe 
Passage is bound to have a great positive effect of the Palestinians than most other peace clauses. This 
idea was affirmed in the Wye River accord last year. The passage is a well-thought out measure since the 
Palestinian Authority is divided between the West Bank and Gaza. The Gaza on the Mediterranean coast 
has its own airport and seaport under construction. This allows Palestinians to travel abroad from their 
own territory without having to journey to other countries.

Nevertheless, and despite all the efforts to bring the Middle East "during and lasting peace" for all 
the people and countries of the region which will lead to a far better "future" for all, it is unfortunately



noticed that this concept still far fetched due to number of violations from the occupying power, which 
binders and confiscation of land, especially in Al-Quds Al-Sharif (Jerusalem) and its surroundings, the 
siege of the city of Bethlehem and the rest of the Palestinian territories, cannot help in any way to create 
the proper atmosphere which will assist all parties to attain the ultimate goal which is, land for peace, and 
peace for development, and development for a better future.

3[1] Under the auspices of the Committee on the Exercise of the Inalienable Rights of the Palestinian 
People.

4[2] The process of Convening this conference of the High Contracting Parties to the 4th Geneva 
Convention began with the adoption by the 10th ESS of resolution ES-10/3 on 15 July 1997. Three 
more resolutions were adopted by the 10th ESS, ES-10/4 (13 November 1997), ES-10/5 (17 March 
1998), and ES-10/6 (9 February 1999), each reiterating the recommendation for convening the 
conference, the UN Security Council, in resolution 681 of 20 December 1990, had also called "upon 
the High Contracting Parties to the Fourth Geneva Convention of 1949 to ensure respect by Israel, 
the occupying Power, for its obligations under the convention in accordance with article 1 thereof".



LEGAL PROTECTION OF MIGRANT WORKERS

(i) Introduction
The item "Legal Protection of Migrant Workers was taken up by the AALCC at its 35th Manila 

Session (1996) following upon a reference made by the Government of Philippines. In its reference 
the Government of Philippines had invited attention to the plight of migrant workers and the denial 
and abuse of their basic human rights. A preliminary study prepared by the Secretariat for the 35th 
Session had outlined some basic issues concerning migrant workers in Asia and Africa. Reference 
was also made to available legal framework within the UN System and initiates taken therein. At its 
Manila Session, the AALCC after exchange of views, urged member States to transmit their views to 
the Secretariat as to how legal protection to migrant workers could be effectively implemented. The 
study prepared for the 36th Session (Tehran) focussed on some international trends in migration, the 
proposal for an International Tribunal and the UN Convention on the Protection of Migrant Workers.

Thirty-ninth Session: Discussions
The Deputy Secretary General Dr. Ahmed Jassim Al-Gaa'tri while introducing the 

Secretariat Report stated that the item was included on the agenda of the 35th (Manila) Session in 
response to a reference made by the Government of Philippines. During the 36th Session held in 
Tehran, the Secretariat was mandated to study the utility of drafting a model legislation aimed at the 
protection of the rights of migrant workers within the framework of the UN Convention and the 
relevant General Assembly Resolutions. He stated that, a preliminary framework of a model 
legislation was presented at the 37th (New Delhi) Session. Discussions at that Session revealed that 
as the topic was under consideration at other international fora, care should be taken that work is not 
duplicated, hence the Resolution adopted at the New Delhi (1998) Session directed the Secretariat to 
seek written comments from Governments on (i) the utility of drafting a model legislation for the 
protection of migrant workers; and (ii) the constitution of an open-ended Working Group for an in
depth consideration of the issue.

He informed the meeting that in pursuance of the aforementioned mandate the Secretariat 
sought comments from member governments. Seven countries responded, namely Republic of Iraq, 
Islamic Republic of Iran, Nepal, Cyprus, Turkey, Jordan and Singapore. Among these the first five 
agreed on the establishment of an open ended working group for examining the issue. In view of the 
Government of Cyprus, ratification of existing instruments by the Member States of AALCC would 
minimize the need, either for drafting a model legislation or the constitution of an open-ended 
working group. The Government of Singapore has sought a thorough study on various issues before 
a final decision is made by Member States on whether a model legislation should be drafted and 
whether a Working Group be established. He also stated that at the 38th Session held in Accra, the 
item was briefly considered and although the Committee had decided to convene the meeting of the 
open-ended Working Group, such a meeting could not be held.

The Deputy Secretary General once again sought the views of the Member States regarding 
the course of future work on the item.

(ii) Resolution on the "Legal Protection of Migrant Workers"

(Adopted on 23.2.2000)
The Asian African Legal Consultative Committee at its thirty-ninth session

Having considered the Secretariat brief on the Legal Protection of Migrant Workers 
contained in Document No.AALCC/XXXIX/CAIRO 2000/S.4.

Having heard the statement of the Deputy Secretary General;
Mindful of the difficulties faced by the migrant workers;

Mindful also of the crucial issue of the protection of the basic human rights of migrant 
workers:



1. Urges Member Governments who have not yet done so to forward their comments to the 
Secretariat;

2. Requests the Secretary General to consider the possibility of convening an "Open Ended 
Working Group" for in-depth consideration of issues related to migrant workers; and

3. Decides to place the item "Legal Protection of Migrant Workers" on the agenda of its fortieth 
session.

(iii) Secretariat Study: Legal Protection of Migrant Workers
The Deputy Secretary General Dr. Ahmed Al-Gaatri while introducing the item during the 36th 

Session, stated that H.E. Fidel V. Ramos, President of the Republic of Philippines, while calling for a 
more sensitive approach by governments of their host countries proposed, in order to facilitate a 
comprehensive programme of implementation and adherence to the international conventions and 
standards, had proposed the following: (a) survey of laws and mechanisms in receiving countries to 
protect migrant workers with a view to harmonizing them at a later stage; (b) bilateral arrangements; 
(c) system of legal assistance to migrant workers; and (d) constitution of an impartial international or 
regional tribunal with petitioning mechanism and procedures specific means by which an aggrieved 
migrant worker may seek redress of his grievances.

These proposals he stated, could be deliberated upon, so that a general consensus emerges 
among AALCC Member States, and a suitable mechanism or mechanisms brought into existence for 
offering, willing and effective legal assistance and protection to migrant workers, by both sending and 
receiving countries. These proposals, he felt, had an important key to reorienting policies, both to 
make international migration more manageable and to promote efficiency in the world economy.

He observed that as a first step, Member States of the AALCC may consider the possibility of 
ratifying the International Convention on the Protection of the Rights of All Migrant Workers and 
Members of Their Families (1990). The proposed basic rights tribunal, on the other hand, needed 
thorough consideration. As pointed out by the delegation of Philippines during the 35th Session of the 
AALCC, it would be worthwhile to examine laws and mechanisms in receiving countries with a view 
to harmonization at a later stage.

He further stated that the AALCC consider giving the Secretariat an appropriate mandate to 
draft a model legislation among AALCC member countries so as to protect the rights of migrant 
workers, if not more, at least within the framework of the existing conventions and recommendations. 
This would go a long way in facilitating the movement of the migrant workers, more particularly in the 
countries of the Asian-African Region.

Mandate for the 37th (New Delhi, 1998) Session
At the 36th Session held in Tehran, the Secretariat was mandated to study the utility of 

drafting a model legislation aiming at the protection of the rights of migrant workers within the 
framework of International Labour Conventions1[1] and recommendations,2[2] of the relevant UN

1[1] Some noteworthy International Labour Conventions open for ratification are (i) Convention (No.97 
concerning migration for employment (revised 949); (ii) Convention (No.143) concerning Migrations 
in Abusive Conditions and the Promotion Equality of Opportunity and d Treatment of Migrant 
Workers, 1975; (iii) Convention (No.118) Concerning the Equality of Treatment (Social Security), 
1962.

2[2] Some Important International Labour Recommendations which are non binding guidelines but which 
may guide National Policy and practice are: (i) Recommendation (no.86) concerning Migration for 
Employment, (revised 1949) (ii) Recommendation (No.151) Concerning Migrant Workers, 1975; (iii) 
Recommendation (No. 167) Concerning the Maintenance of Social Security Rights, 1983; (iv) 
Recommendation (No. 100) Concerning the Protection of Migrant Workers in Underdeveloped 
Countries, 1995.



General Assembly Resolutions3[3] and the International Convention on the Protection of the Rights 
of All Migrant Workers and Members of Their Families. At the same time the Secretariat was 
cautioned that there should be no duplication of work. In pursuance of the mandate the Secretariat 
had urged member states to transmit to the AALCC Secretariat their comments and relevant national 
legislation on the protection of migrant workers.

Responses of Member States Received by the Secretariat after the Tehran Session

The Secretariat expressed its gratitude to the five Member States i.e. People's Republic of 
China, Kuwait, Philippines, Qatar and Sri Lanka who had responded by sending their relevant 
national legislation and comments to the AALCC Secretariat and had appreciated the idea of a model 
legislation to protect migrant workers.

The Government of China while appreciating the work of the AALCC in the sphere of 
promotion and protection of the legitimate rights of migrant workers, supported the AALCC in the 
work to collect comments of Member States in respect to the protection of migrant workers. In 
furtherance of this objective the Government of the People's Republic of China has sent to the 
AALCC's Secretariat, the "labour law" and "the Rules for the Administration of Employment of 
Foreigners in China".

The State of Kuwait had sent in the "labour law no. 28 of the year 1969 (oil sector); labour 
law no.38 of the year 1964 (private sector); Ministerial Ordinance no. 617 of the year 1992 regarding 
the rules and regulation of employment offices; law no. 40 of the year 1992 regarding the 
regularization of the work of the employment offices and Ministerial Ordinance no.115 of the year 
1996 regarding the organizing of the private employment offices.

The Government of Philippines had reiterated the positive utility for Member States to have a 
draft model legislation aiming at the protection of migrant workers in consonance to international 
instruments, because upholding the rights of these workers could maximize their economic 
contributions to the host countries and minimize sources of friction and discord among the sending 
and receiving states. The Secretariat was sent the Republic Act 8042 entitled "Migrant Workers and 
Overseas Filipinos Act" as well as pertinent provisions of the Philippine labour code and Immigration 
Act on the employment of alien workers.

The State of Qatar in a note on the "Situation of Foreign and Migrant Workers in the State of 
Qatar" had stated that the policy with regard to migrant workers in Qatar is based on principles 
aiming to diversify the sources of national income through expanding industrial and agricultural 
production bases. Apart from these projects, Qatar is among the major leading oil producing nations. 
The State has been opening the corridors for large number of migrant workers from different origins 
and of numerous categories, in recognition of man powers importance to the process of building the 
nation, and as an important factor in implementing the states plans. It had sent to the AALCC 
Secretariat "Law no. 14 of 1992" concerning foreigners coming to work for other employers. 
Immigration laws;" law no.15 of 1997" by virtue of which foreigners working in Qatar can bring in their 
families, and "labour law No. (3) of 1962 which regulates the rights and duties in any contractual 
relationship existing between an employers and workmen in the State of Qatar.

In view of the Government of the Democratic Republic of Sri Lanka drafting of Model 
Legislation aimed at the protection of the rights of migrant workers, would help them to gain 
recognition of their rights and considerably alleviate hardships that migrant workers are undergoing 
at present. Sri Lanka has acceded to the UN Convention on the Protection of Migrant Workers. 
Further the drafting of a Model Legislation will help formulate a framework for their protection in the 
labour and recipient countries.

3[3] GA Resolutions 51/85 and 51/65 dated 12 December 1996.



Mandate for the 38th (Accra 1999) Session
During the 37th Session of the AALCC held in New Delhi, one of the initiatives put forward by 

the Secretariat was the constitution of an "Open Ended Working Group", the basic objective of which 
was to examine the Secretariat's proposed Draft Structure of the Model Legislation on the Legal 
Protection of Migrant Workers in detail.

That Session had mandated the Secretariat to seek written comments from Member States 
on (a) the utility of drafting a Model Legislation on the Protection of Migrant Workers; and (ii) The 
constitution of an "Open Ended Working Group" for an in-depth examination of the issue. In 
pursuance of the mandate the Secretariat had urged member-States to transmit to the AALCC 
Secretariat their comments on the constitution of the Open Ended Working Group and the utility of 
drafting the model legislation on the Protection of Migrant Workers.
Summaries of the Replies Received since the 37th Session held in New Delhi

The Secretariat expresses its gratitude to the seven member States i.e. Republic of Iraq; 
Islamic Republic of Iran; Nepal; Cyprus; Turkey; Jordan and Singapore who have responded to the 
Secretariat request by sending their comments.

The Government of the Republic of Iraq has supported the utility of drafting a model 
legislation on the Protection of Migrant Workers as well as the constitution of an "Open Ended 
Working Group", for an in-depth examination of the issue. Further, they have sent to the AALCC 
Secretariat, the Iraqi labour law No.71 of 1987 along with law No.39 of 1971 concerning Migrant 
Workers.

The Islamic Republic of Iran has informed the Secretariat that it supports the establishment of 
an Open Ended Working Group for comprehensive examination of the subject and is of the view that 
the utility of drafting a model legislation could be discussed in the Working Group.

The State of Nepal has informed the Secretariat that it does not have any specific legislation 
on the subject of protection of Migrant Workers. Nevertheless it approves the decision of the AALCC 
to constitute an Open Ended Working Group to study the matter in greater detail for formulating 
suitable legislation to deal with the issue of the Protection of Migrant Workers.

The Republic of Cyprus in its communication to the Secretariat, has supported the idea that 
states should ratify the international instruments for the protection of migrant workers, (i) The ILO 
Migration for Employment (Revised) Convention, 1949, No.97; (ii) The ILO Migrant Workers 
(Supplementary Provision) Convention, 1975, No.143 and (iii) The ILO Discrimination (Employment 
and Occupation) Convention, 1958, No.111. In their view the ratification of the above instruments by 
Members States of the AALCC, would be in their own best interest and would also minimize the 
need, for the Committee, for either drafting a model legislation on the Protection of Migrant Workers, 
or the constitution of an Open Ended Working Group for an in-depth examination of this subject.

The Republic of Turkey in its communication, informed the Secretariat that, the texts of the 
"European Social Charter" of 1961 and "International Convention on the Protection of the Rights of 
all Migration Workers and Members of their Families" should constitute the basis for drafting the 
Model Legislation. Furthermore a note on Turkish Migration Policies was also received by the 
Secretariat.

The Government of the Hashemite Kingdom of Jordan proposes the establishment of a 
working group, to study and follow up all the comments received from various Governments and to 
find out a standard model text, "which will be able to protect the migrant workers in the receiving 
countries. Further, the term of reference of this working group should not be limited by a period and it 
should be given all the necessary time and mandate to find solutions of any problems which may 
arise after implementing this "standard model text".

The Government of Singapore in its communication to the Secretariat has stated that the 
issue of Migrant Workers is already being discussed in other fora, such as the International Labour 
Organization (ILO) and the UN. As such, there may be duplication of work if an AALCC Working 
Group were to address the same issue. The creation of a new international instrument to deal



substantively with the same topic may not be appropriate at this time, particularly as only twelve 
countries have thus far ratified or acceded to the United Nations Convention on the Protection of the 
Rights of All Migrant Workers and Members of their Families. These 12 countries do not include the 
labour importing countries. The existing mechanisms have, therefore, not had the opportunity for 
qualitative analysis.

Singapore has thus proposed that before a final decision is made as to whether model 
legislation is drafted, a detailed analysis be first conducted on the existing national legislation of 
Member States to determine common trends, in imposing burdens, privileges and protective 
mechanisms for migrant and indigenous workers. Singapore has stated that there must be 
recognition of the fact that the laws and regulations governing citizens and residents of the host 
country are equally applicable to the migrant worker. From the analysis and supporting 
documentation of national laws, the Secretariat may proceed, if the Member States deem it 
appropriate, to propose a draft model law for evaluation and discussion. The note further states that 
there should be no duplication of work on this issue and that the ILO is the most logical forum for 
dealing with this matter. However, if the Member States determine that discussion on this topic 
should continue, a Working Group may need to be convened to analyse national legislation and to 
discuss and propose the appropriate language for the model legislation. Singapore has stated that 
various issues will then have to be addressed and included in the model legislation including the 
distinguishing of legal and illegal migrant workers and the fact that rights and privileges accorded to 
migrant workers should not be more than those accorded to citizens and residents of the host state.

Singapore has suggested that membership of the Working Group should reflect the diverse 
legal systems of AALCC Member States (civil law, common law and socialist law) and should have 
equitable representation from both labour importing and exporting countries. The Working Group, if 
established, should also have pre-determined life span correlating with the conclusion of work on the 
model legislation. The mandate of the Working Group initially be to collect and analyse the various 
national laws and mechanisms of Member States relating to the employment and protection of 
workers, migrant and indigenous. They could then compile reports to identify common trends. From 
these common trends, the Working Group may then propose themes for inclusion into the model 
legislation. Finally, subject to approval by Member States and agreement that model legislation 
should be drafted, the Working Group may then propose appropriate and acceptable language for 
the model legislation.

Consideration of the Item During the 38th (Accra, 1999) Session

Pursuant to the Resolution 37/7 adopted at the New Delhi Session, the Secretariat by its two 
letters dated 25th April and 29th September 1998 had sought written comments from Member States 
on (i) the utility of drafting a model legislation on the item and (ii) constitution of an open ended 
Working Group for an in-depth examination of the issue.

The Secretariat received comments from seven Member States, namely, Republic of Iraq; the 
Islamic Republic of Iran; Nepal; Cyprus; Turkey; Jordan and Singapore. Among the replies received 
the member states of the Republic of Iraq, the Islamic Republic of Iran, Nepal, Turkey and Jordan are 
agreeable on the establishment of the open ended Working Group for an in-depth examination of the 
issue. Cyprus does not agree and Singapore has asked for a thorough study on various issues first 
before a final decision is made by Member States whether model legislation should be drafted and 
whether or not Working Group should be convened to study the issues.

In view of the responses received, the Secretariat would like to seek directions from the 
Member States on how to further proceed with the topic and an appropriate mandate in this regard.

Deliberations at the Accra Session
The Deputy Secretary General Dr. Ahmed Al-Gaatri while introducing the Secretariat Report 

gave a brief introduction. Referring to the inaugural address at the Session made by the President of 
Ghana, Honourable Flt. Lt. Jerry John Rawlings, he stated that the President noted that the topic was 
of concern to a number of African as well as Asian Countries. Migrant Workers contributed



immensely to the economies of the countries to which they travel to work and also to their home 
economies. Their remittances enabled their families back home to set up small-scale enterprises, 
educate their children, care for the old as well as the aged. The protection of their human rights and 
dignity in their countries of temporary residence is therefore very essential.

The President had stated that humanitarian principles must be employed in dealing with 
Migrant Workers to ensure that they are not exploited. The proposed legal regime should therefore 
include the relevant mechanisms for redressing their grievances, he called on the Member States to 
come out with very concrete suggestions and legislation to deal effectively with the issue. At the 
same time it was necessary that the rights of these workers are protected and they are given the 
same treatment as is accorded to nationals. He urged Member States to ratify the UN Convention 
relating to the protection of Migrant Workers and their families.

The Delegate of Indonesia noted that the Indonesian Government is considering 
harmonization of its domestic laws and regulations on the matter before ratifying the UN Convention 
on the protection of Migrant Workers and their Families. He urged other Member States of the 
AALCC to do so.

The Delegate of India was of the view that the flow of Migrant Workers within Asian and 
Africa has certain unique features. Within Asia, she said there are countries which send a large 
number of Migrant Workers to their neighbouring countries. Because of the close proximity of the 
sending and receiving countries, such movement of labour is regulated through available framework 
of bilateral level. In this context the AALCC proposal to outline a model legislation should be 
examined.

The proposed model legislation should be able to fill the gaps left in UN Convention. Hence, 
it is crucial to study and survey the laws and mechanisms in receiving countries to protect migrant 
workers, with a view to harmonizing the same at a latter stage. She further stated that deliberations 
undertaken by the Working Group constituted by the UN General Assembly to finalize the UN 
Convention, could be of immense help in addressing the position and problems faced by various 
countries.
Consideration of the Item at the 39th (Cairo 2000) Session

Resolution 38/4 entitled "Legal Protection of Migrant Workers" adopted at the Accra Session 
inter alia requested the Secretary General to convene an "Open Ended Working Group" for an in
depth consideration of issues related to migrant workers. Such as meeting could not be convened 
during the inter sessional period. Thereafter the Secretariat once again sent a note verbale dated 29 
November 1999, to the Member States, wherein the Secretariat sought the views of the esteemed 
member States on the aforementioned constitution of an open-ended working group.
ANNEX

The Proposed Draft Structure of the Model Legislation
1. Preamble

2. Definition of "Migration Worker" and categories of migrant workers.

3. Procedure for "Migrant Worker" status determination.

4. Principle of family unity and dependency status.

5. Non-discrimination.

6. Human Rights.

7. Protection of women migrant workers.

8. Conditions of employment.

9. Conditions of work.

10. Employment policy.



11. Social security.

12. Education.

13. Conditions of return.

14. Legal remedies.

15. Taxation and Financial issues.

This is infact the initial framework, which if approved by the Committee will be further 
elaborated, after a study of all existing international and national legislation on migrant workers, and 
present a comprehensive piece of legislation which could be of immense benefit to the member 
States. There is an urgent need for international legal instruments to be implemented at national 
level and further be supplemented and enforced through national legislation.

4[1] Some noteworthy International Labour Conventions open for ratification are (i) Convention (No.97 
concerning migration for employment (revised 949); (ii) Convention (No.143) concerning Migrations 
in Abusive Conditions and the Promotion Equality of Opportunity and d Treatment of Migrant 
Workers, 1975; (iii) Convention (No.118) Concerning the Equality of Treatment (Social Security), 
1962.

5[2] Some Important International Labour Recommendations which are non binding guidelines but which 
may guide National Policy and practice are: (i) Recommendation (no.86) concerning Migration for 
Employment, (revised 1949) (ii) Recommendation (No.151) Concerning Migrant Workers, 1975; (iii) 
Recommendation (No. 167) Concerning the Maintenance of Social Security Rights, 1983; (iv) 
Recommendation (No. 100) Concerning the Protection of Migrant Workers in Underdeveloped 
Countries, 1995.

6[3] GA Resolutions 51/85 and 51/65 dated 12 December 1996.



SPECIAL MEETING ON ELECTRONIC COMMERCE: LEGAL ISSUES AND IMPACT ON
DEVELOPING COUNTRIES

(i) Introduction
It may be recalled that at the 38th Session of the AALCC held at Accra, Ghana (1999) the 

Secretariat had in its "Report on Legislative Activities of United Nations and other International 
Organizations Concerned with International Trade Law" proposed a preliminary checklist of issues 
that could be considered by the Committee within a time bound framework. The issues thus identified 
included: the developmental dimensions of investments regimes; legal and structural reforms in 
domestic arena to meet the emerging trends in services sector and property rights; and increased 
understanding on global electronic commerce. The deliberations at the session acknowledged the 
growing importance of global electronic commerce in contemporary international trade. In a 
resolution adopted thereat the Committee requested the Secretary General of AALCC, "to explore 
the possibilities of convening a seminar or workshop in 1999, with the co-operation of UNCITRAL 
and UNCTAD, and such other relevant organizations, with a view to promoting the understanding of 
specific legal issues in global electronic commerce among AALCC Member States.

In May 1999, the Deputy Secretary General of the AALCC, Dr. Ahmed J. Al-Ga'atri in his 
statement to the Thirty-second Session of the United Nations Commission on International Trade 
Law (UNCITRAL) informed the Commission of the above-said resolution of the AALCC. The 
Commission welcomed all efforts aimed at strengthening cooperation with the AALCC.

Subsequently in September 1999, Amb. Dr. W.Z. Kamil, the Deputy Secretary General of 
AALCC visited the World Intellectual Property Organization's Headquarters at Geneva to have 
consultations with officials on the prospects of signing a formal cooperation agreement between 
AALCC and WIPO. During the course of his stay in Geneva, he participated in the WIPO-sponsored 
International Conference on Electronic Commerce and Intellectual Property.

The momentum generated by the above events culminated in the item being placed on the 
agenda of the Meeting of the Legal Advisers of the AALCC Member States held at New York on 26 
October 1999. It was proposed that the item could be taken up for in-depth consideration at a one 
day special meeting to be convened parallel to the AALCC's 39th session scheduled to be held at 
Cairo in February 2000. The Liaison Officers of the AALCC at their 265th meeting held on 9 
December 1999 considered this proposal and as such the item has been placed on the Provisional 
agenda of the AALCC's thirty-ninth session.

Thirty-ninth Session: Discussion
Report of the Rapporteur Dr. Lincoln C.W. Wee, on The Special Meeting on Electronic 
Commerce and Intellectual Property: Impact on Developing Countries held at Cairo, on 21st 
February 2000

Mr. President, Excellencies, Distinguished Delegates and Observes, Ladies and Gentlemen,

Let me begin by expressing my sincere thanks to all delegations for the honour you have 
bestowed on me by appointing me Rapporteur of this important meeting.

The one-day Special Meeting on 'Electronic Commerce' and Intellectual Property: Impact on 
Developing Countries was held with the financial and technical assistance of the World Intellectual 
Property Organization (WIPO) on 21st February 2000. I wish to place on record deep appreciation to 
the Government of the Arab Republic of Egypt for hosting this meeting. Our thanks also to H.E.Dr. 
Kamil Idris, the Director General of WIPO - for sponsoring and deputing senior officials from the 
organization to guide us in our deliberations, and to the three distinguished speakers from Member 
countries.

The proceedings of the meeting began with the President's opening statement which 
focussed on the significance of harnessing the potential of electronic commerce in the development 
of the economies of the Asian and African States. Mr. Blomqvist, on behalf of the Director-General of



WIPO, welcomed the participants and traced the evolution of the legal regime protecting intellectual 
property rights since the adoption of the Berne Convention. The rapid developments in technology 
coupled with the increasing awareness of the practical utility of IPR systems in protecting computer 
programmes, bio-technology and plant varieties, were identified as factors that have shaped the 
current perception towards this topic.

Datuk Dr. Othman Yeop Abdullah in his lucid presentation on "The Internet as the Medium for 
Electronic Commerce: Fundamental Concepts and Issues for Developing Countries", introduced the 
gathering to fundamental concepts of the Internet and explained how the Internet served as a
medium for e-commerce. The interaction between 'technology push' and 'business pull' were
identified as basic forces shaping the role of e-Commerce. Elaborating on the implications of e
commerce for developing countries he said that it enables developing countries to leapfrog stages of 
development, propel trade, reduce final cost of output, and prevent the marginalization of small and 
medium scale enterprises. The following factors were identified as the major concern of developing 
countries: cost of infrastructure development, human resource development, higher rates of the cost 
of a personal computer to disposable income; impact of e-commerce on the national tax regime and 
the development indigenous industry.

Speaking on national experiences, he spelt out certain strategies that were successfully 
engaged by Malaysia. Malaysia, he said, had built upon its regional ties to aggregate a bigger mass 
of consumers from countries which share similar cultural and religious identities. Besides, the 
government's policies were turned to support infrastructure development and encouraging 
investments to transform the industrial economy into one of information-based economy.

The second presentation was by Mr. Raafat Radwan on "E-Commerce: the Egyptian 
Initiative". He identified the basic components that collectively constituted the e-commerce 
environment in a country to include: legal aspects, financial aspects, security and energy related 
matters, privacy and consumer protection aspects, issues relating to infrastructure, human 
resources, and the protection of IPRs and the standards of regulation. Speaking on the Egyptian 
experience, he said that the central focus of his country's vision on e-commerce was accelerated 
socio-economic development using information technology. The challenges in this regard were to 
increase awareness and use of the Internet, developing telecommunications and e-commerce 
infrastructure and achieving the critical mass for the realization of a cashless society. To address 
these problems he outlined a set of basic principles, namely, transparency, partnership between 
government and private sector and the government playing the lead role as the model user of e
commerce. Mr. Raafat also informed about the ongoing efforts to introduce cyber laws to protect the 
confidentiality of transactions through the electronic medium.

The presentation by Mr. V.K. Gupta on "Initiatives in Electronic Commerce: The Experience 
in India", focussed on the initiatives launched by the Government of India in promoting e-commerce. 
At the policy level, an Information Technology Task Force has been constituted under the guidance 
of the Prime Minister. The recommendations of the Task Force, submitted in late 1999, deals with 
crucial issues related to encouraging Internet Service Providers, puts into place secure Electronic 
Funds Transfer (EFT) systems and encourages payment of public dues by citizens through the 
electronic medium. Mr. Gupta also explained the salient features of the Information Technology Bill, 
1999, currently under consideration by the Parliament and most likely to be adopted later this year. 
The Information Technology Act will provide legal recognition to electronic records and digital 
signatures. In addition, an office of a Controller Certifying Authority will be established to give 
recognition to foreign certifying authorities. As regards the outstanding challenges he identified the 
following issues:

- providing reliable, efficient and economic telecom infrastructure;

- enhancing business to customer e-commerce;

- establishing Electronic Payment Gateway;

- tackling concerns relating to cyber frauds and cyber laundering of money; and

- addressing the barriers to export of technologies.



The presentation by Mr. Arif Hyder Ali on "The Impact of Electronic Commerce on Intellectual 
Property - Dispute Resolution Issues", examined the potential and nature of disputes that may arise 
due to the increased use of e-commerce. He said that disputes relating to intellectual property on the 
Internet were bound to multiply as, the Internet was a global medium with a lack of clear prescriptive 
legal rules, there are difficulties with legal enforcement, and it is easy to copy and distribute data 
anonymously. To effectively address these problems, he informed the role of WIPO in formulating 
and administering on-line dispute resolution facilities. He said, the modes of dispute resolution under 
the WIPO Arbitration and Mediation Centre included:

- Mediation

- Arbitration

- Emergency Relief Procedures; and

- Domain Name Administrative Procedure.

The WIPO online facilities are intended to be affordable, accessible rapid, trustworthy and
flexible.

The presentation by Mr. Jorgen Blomqvist on "Intellectual Property in the Digital Environment: 
the WIPO copyright Treaties", traced the evolution of the protection regime on copyrights from the 
1886 Berne Convention to the Copyright Treaty and the Treaty relating to Performance and 
Phonograms (popularly known as the Internet Treaties) of 1996. The Internet Treaties, he said, 
provided for protection of computer programmes and databases, distribution and rental rights; 
enforcement provisions; and economic and moral rights for performers. Speaking on WIPO's Digital 
Agenda, Mr. Jorgen dealt at length on the legal issues relating to the right of reproduction or copying, 
right of distribution; limitation and exceptions and right management information. He informed that 
WIPO was undertaking ongoing work in issues dealing with the protection of audiovisual 
performances, databases, rights of broadcasting organizations, network-based rights management 
and the liability of on-line service providers.

The presentation by Mr. Arif Ali on "WIPO Internet Domain Name Process", addressed 
technical and complex issues on registration of domain names and disputes associated therewith. 
Domain names, he said, have developed into business identifiers as corporate entities incorporated 
their popular trademarks in their domain names to attract business. However, as domain names are 
registered on a 'first come first served basis and no verification procedures exist to counter-check the 
claims prior to registration, the registration system has led to 'cybersquatting' i.e. abusive registration 
of domain names, and disputes where two parties lay claim to the same domain name. Mr.Ali 
highlighted the work of the ICANN (Internet Corporation for Assigned Names and Numbers) and 
WIPO. Pursuant to a Report submitted by WIPO to ICANN, a uniform Domain Name Dispute 
Resolution Policy was formulated in August 1999. Elaborating the procedures related to the uniform 
policy, he said it had the advantage of being simple, fast and cost-effective. However, the process 
can only be invoked in disputes involving cybersquatting, and the available remedies are limited to 
the cancellation or transfer of domain names.

The Representative of the World Trade Organization (WTO) in his brief statement said that 
the work of the WTO on e-commerce was restricted to trade-related matters. He also drew attention 
to the WTO Work Programme on Electronic Commerce dawn up by the General Council in 1998.

The floor was opened for interventions by delegations after the presentations. Delegates from 
Palestine, Republic of Korea, Thailand, Syria, Iraq, Egypt, Iran, Sudan and Kuwait made 
presentations as well as posed queries to the panelists. In conclusion, Ambassador Dr. W.Z. Kamil, 
the Deputy Secretary General and Hon'ble Abdul M. Khasru, the Vice-President of AALCC thanked 
the WIPO and the resource persons for the lively and informative exchange of views on this 
important subject.

Mr. President, the presentations of the panelists and delegates reveal the following trends:

1. At the international level, several technical and specialized bodies are engaged in the
process of developing a cohesive policy framework for e-commerce to address issues



relating to rules of contracts, intellectual property rights, trade aspects, matters of 
infrastructure and human resources development.

2. The lack of internationally accepted standards on e-commerce practices and the resulting 
heterogeneity could prove to be a handicap for countries wishing to enact national laws on 
this subject. Nevertheless, the above presentations indicate that the lead taken by 
businesses in carrying out transactions through the Internet and the usage resulting 
therefrom have encouraged governments to make tentative in-roads. This trend is evidenced 
by the statements of the delegates who reported that they are at different stages of enacting 
laws to regulate and protect electronic transactions.

3. A common set of challenges encountered by countries from the Asian African region relates 
to poor infrastructural facilities, high cost of computers, general mistrust among the public 
towards electronic transactions. In this context, it is encouraging to note that the 
governments in many countries have taken the initiative to play the leading role as a model- 
user of e-commerce.

4. At the national level, a key element in promoting e-commerce, is the need for a clear 
government policy on its role and responsibility in the initiation, implementation and 
development of e-commerce. This policy can then be supported by relevant laws, consistent 
with international standards, and private sector efforts.

Mr. President, this brings me to the end of my presentation. Thank you for your kind attention 
and for giving me the floor.



(ii) Resolution on the "Special Meeting on Electronic Commerce: Legal Issues and Impact 
on Developing Countries"

(Adopted on 23.2.2000)
The Asian-African Legal Consultative Committee at its thirty-ninth session,
Appreciating the efforts of the Secretary General to convene the Special Meeting on 

"Electronic Commerce: Legal Issues and its Impact on Developing Countries".
Having considered Document No. AALCC/XXXIX/ CAIRO/2000/SP.1 prepared by the 

Secretariat:
1. Express its gratitude to the Government of the Arab Republic of Egypt for hosting the 

Special Meeting;
2. Expresses its deep gratitude to the World Intellectual Property Organization (WIPO) 

and its Director-General for the financial and technical assistance in organizing the 
Special Meeting;

3. Also Expresses its appreciation to the Experts and all other participants for their 
useful contribution;

4. Urges Member States to adopt suitable legal and regulation frameworks for the 
promotion of electronic commerce; and

5. Adopts the Report of the Special Meeting.



(iii) Secretariat Study: Electronic Commerce-Legal Issues and Impact on Developing
Countries
There is no universally agreed definition of electronic commerce. One of the earliest works on 

this subject, the UNCITRAL Model Law on Electronic Commerce (1996) does not define the term 
'electronic commerce'. The Model Law employs the term 'electronic commerce' as a generic term that 
would include the following modes of transmission based on the use of electronic techniques: 1 [1]

(i) communication by means of electronic data interchange (EDI), i.e. computer-to- 
computer transmission of data in a standardized format;

(ii) transmission of electronic messages involving the use of either publicly available 
standards or proprietary standards;

(iii) transmission of free-formatted text by electronic means, for example, through the 
INTERNET

A typical business-consumer commercial transaction can be divided into three main stages: 
the advertising and searching stage, the ordering and payment stage and the delivery. Any or all of 
these may be carried out electronically and may therefore be covered by the concept of 'electronic 
commerce'. Thus in the WTO's Programme on Electronic Commerce, the term 'electronic commerce' 
is understood to mean the production, distribution, marketing, sale or delivery of goods and services 
by electronic means.2[2]

The advent of Internet technologies has contributed to the widespread adoption of electronic 
means of commercial transactions. Internet use worldwide is growing fast. Over the last five years 
the Internet has evolved from a network of some 3 million (predominantly United States-based) users 
into a commercial mass medium of over 100 million users worldwide. From the late 1960s to the 
early 1990s, Internet was a communication and research tool used almost exclusively for academic 
and military purposes. This changed radically with the introduction of the World Wide Web (also 
called the WWW or W3) in 1989. WWW is a set of programmes, standards and protocols governing 
the way in which multimedia files (documents that may contain text,) photographs, graphics, video 
and audio) are created and displayed on the Internet. The popularity of the Internet in the 1990s is 
mostly due to the graphics intensive nature of World Wide Web.

Individuals, companies and institutions use the Internet in many ways. Business houses use 
Internet to provide access to complex databases, such as financial databases. Companies can carry 
out commerce online, including advertising, selling, buying, distributing products and providing after
sales services. Media and entertainment companies use the Internet to broadcast audio and video, 
including live radio and television programmes; to offer online chat and online news and weather 
programmes. Scientists and scholars use the Internet to communicate with colleagues and to 
perform research. Individuals use the Internet for communication, entertainment, finding information, 
and to buy and sell goods and services.

Current populist notion of e-commerce tends to identify it with 'consume shopping using the 
Internet' i.e. business to consumer transactions. In a business-to-consumer transaction, a potential 
customer can study the information on the Internet relating to the nature, utility and price of the 
products that he may wish to buy. Payment for the chosen product can be made through electronic 
fund transfer and in some cases the delivery of the product can be effected on-line. Thus it is now 
possible to buy candy or auction antiques on the Internet. Music, books, films, etc. can be delivered 
online to the customers.

Despite its portrayal as a popular communications medium (e-mail, games, chat, etc.), there 
are many more business-to-business transactions. The Internet's biggest impact will come from

1[1] WTO Committee on Trade and Development, Paper on "Development Implications of Electronic 
Commerce", WT/COMTD/W/51,23 November 1998.

2[2] UNCITRAL Model Law on Electronic Commerce with Guide to Enactment, 1996 (United Nations, 
New York, 1997), p.17.



efficiency improvement it introduces within firms that use the Internet to streamline product and 
market research, improve production and marketing efforts around the world, from the develop 
business alliances and better integrate the online value chain, from suppliers to end customers. 
These business benefits suggest that the impact on trade will continue to grow - and outstrip benefits 
to individuals.

Electronic Commerce: Implications for Developing Countries
The rapid growth of electronic commerce would have far-reaching implications for both 

developed and developing countries in the way that trade is carried out. More so for the developing 
countries, the exposure to electronic means of commercial transactions could open up new 
opportunities in the area of trade which was hitherto either not available or was underutilized. 
Obviously the transition to electronic commerce is not without challenges. To put in place an 
operational system of e-commerce in developing countries would require far-reaching modifications 
in the prevailing legal and business structures. Against this backdrop, this part of the study proposes 
to examine the implications of e-commerce for developing countries.

At a general level, e-commerce offers a unique opportunity for developing nations to leap frog 
stages of development and also improve competitiveness, reduce transaction cost and improve 
customer service. The dividends of e-commerce are expected to be especially high for the smaller 
companies and economies, which have traditionally been hampered by limited information, high 
market entry costs and distance from markets. Its use by small and medium size enterprises (SMEs) 
in developing countries could result in the elimination of traditional barriers to trade such as the 
distance from markets and the difference in size between enterprises. It offers an inexpensive means 
of soliciting bids, receiving orders, and purchasing goods and tracking sales -- thus enabling SMEs to 
reduced administration costs and broaden their operations.

Emerging trends reveal that some traditionally natural resources and agricultural-based 
economies have over the years developed a well-educated labour force. With a low-cost and highly 
skilled work force they have started to move towards 'service-based' economies. The advent of e
commerce and this shift to services is a beneficial coincidence for promoting trade in the developing 
countries. A recent study prepared by UNCTAD shows that developing countries in different 
geographical regions are presently delivering on-line blueprints, designs, engineering data, drawings 
and maps, professional and business services, travel and ticketing services, entertainment, 
computer-related services and financial services.

For governments the development of e-commerce generates substantial investment 
opportunities in the public and private sector in the areas of technology, training and infrastructure 
development.

With more and more major trading companies using electronic means of communication, 
traders from developing countries are under pressure to adopt the new trading patterns. A study 
prepared by the UNCTAD Secretariat quotes the following observations of a World Bank Report:

"Already some organizations will only accept new supplies if they can demonstrate an EDI 
capability. There are cases of companies, particularly traditional, small, older firms who have 
gone out of business because of inability or unwillingness to comply or disbelief in the need 
to comply".

In such a scenario, it is mandatory for developing countries to rapidly adopt the emerging 
patterns of electronic communication, failing which they run the risk of being excluded from 
participation in international trade in the future.

In the light of the above observation, the following factors can be identified as constraints for 
growth of e-commerce in developing countries:

(a) Infrastructure-related difficulties: A frequently cited constraint is related to 
infrastructure. The International Telecommunications Union (ITU) notes that developed countries 
have 312 Internet Service Providers (ISP) for 10,000 people, while there are 6 Internet Service



Providers for 10,000 in developing countries; there are 2.5 telephone lines per 100 people in 
developing countries as against 54 lines for 100 people in the developed world. Thus without a 
critical mass of computers and supporting infrastructure it would be difficult for developing 
country firms to meet the challenges of the emerging electronic trade.

(b) Access to computer: Access to computers represents a problem in the developing countries, 
let alone access to the Internet. In developing countries, which have a low per capita income, the high 
cost of computer renders it a luxury item. Besides this the monthly cost of Internet access must be 
added to the cost of equipment and connection. ITU reports that the average cost of a connection to 
dial up an Internet connection in Africa is US$ 75 per month, while only US$ 15 in the United 
Kingdom and US$ 10 in the United States. In addition to the fixed costs of Internet access, the 
telecommunications operators levy additional charges on use of the telephone lines, on a per minute 
basis. This reduces the time that users spend online, thus hampering meaningful e-commerce 
activity.

(c) Lack of adequate legal frameworks: An important concern of many countries, more 
particularly the developing countries is the inadequacy of existing laws to regulate electronic 
commerce. Many of the developing countries have laws in force, which contemplated nothing 
beyond paper-based commercial transactions. Thus even where the business community is 
willing to adopt electronic technologies for transacting business, the lack of suitable legal 
mechanisms for protecting and promoting this practice could act as an inhibiting factor.

(d) Security concerns: The issue of business being conducted over the Internet raises 
important security issues. Companies doing business over the Internet must have sophisticated 
security measures in place so that information such as relating to credit card, bank account, and 
social security numbers cannot be accessed by unauthorized users. A small percentage of the 
populations in the developing countries use credit cards with many regarding even traditional 
banking institutions with distrust or suspicion. That apart, even business institution in developing 
countries appears to be using Internet technologies for purposes of marketing and internal 
communications rather than commercial transactions. Thus the lack of an Internet culture and the 
traditional mind-set of populations which view with mistrust all electronic communications are 
serious constraints in some developing countries. The development of efficient security systems 
to preserve the integrity and confidentiality of information on the Internet and sensitizing national 
institutions on these issues would go a long way in overcoming the problem.

Legal and Policy Issues

Efforts to implement e-commerce on a global scale require consensus and agreements on 
many issues. Several international and regional bodies are currently involved in the structuring of 
suitable frameworks for facilitating the global adoption of e-commerce. Following are the broad 
outlines of the issues involved in the smooth and efficient functioning of electronic commerce.

1. General
(a) Role of the State

(b) Role of International Organizations

2. Economic and Social Issues
(a) Taxation

(b) Electronic Cash

(c) Banking regulations

(d) Market access

(e) Impact on Workforce

(f) Customs duties



(g) Risks of Monopolization

(h) Cultural issues - content and censorship.

3. Legal Issues
(a) Jurisdiction

(b) Electronic contracts

(c) Privacy and data protection

(d) Consumer and seller protection

(e) Digital signatures, encryption

(f) Intellectual property rights

(g) Fraud, Money Laundering

(h) Liabilities of Internet Service Providers

(i) Dispute settlement

4. Technology Issues
(a) Telecommunications infrastructure

(b) Security

(c) Encryption

(d) Electronic payment systems

(e) Authentication and data integrity

(f) Internet governance - Standards and Domain Names, etc.

5. Human Resource Development: Information Technology Training
The above said enumeration reflects the wide range of issues that needs to be addressed in 

the formulation of a functional regime for e-commerce. Efforts to address these issues are at different 
levels of progress in various international and regional fora. The present study is not aimed at 
examining the ongoing work on all these issues, but is realistically limited to providing an overview of 
the current international efforts towards facilitation of electronic commerce.

Many countries have expressed concerns that the existing legal frameworks may not 
adequately accommodate electronic commerce, and perhaps existing law supportive of paper-based 
systems may prove to be a barrier to increased global electronic trade. In addition to the concern that 
lack of harmonization in the rules generally applicable to e-commerce work on this area had been the 
one initiated by the United Nations Commission on International Trade Law (UNCITRAL).
A. United Nations Commission on International Trade Law (UNCITRAL)

As early as 1985, UNCITRAL called upon all Governments to review legal requirements of a 
handwritten signature or other paper-based methods of authentication on trade related documents 
with a view to permitting... the use of electronic means of authentication". This recommendation was 
endorsed by the UN General Assembly by resolution 40/71. On the basis of data obtained by its 
monitoring activities, the UNCITRAL in 1992 embarked upon the preparation of legal rules on the 
subject, which culminated in the adoption of the Model Law on Electronic Commerce in June 1996. 
The UN General Assembly also adopted the Model Law in December 1996.
(i) UNCITRAL Model Law on Electronic Commerce (Model Law)

In most countries existing national laws do not contemplate the use of modern means of 
communication. On the contrary, there are national and international laws imposing restrictions on 
use of electronic communication techniques by requiring "written", "signed" or "original" documents. 
The Model Law is accompanied by a "Guide to Enactment" and is aimed towards facilitating



electronic trade by providing a set of international acceptable rules which can be used by States in 
enacting legislation to overcome the above mentioned legal obstacles. To be more precise, the 
Model Law provides uniform solutions, which could be applied internationally to various issues on the 
law of contracts like - rules on time, place of dispatch, receipt of electronic communications and the 
use of electronic acknowledgements. As the transition from a paper-based to an electronic 
environment would involve issues of form and evidence of legal acts, the Model Law seeks to 
formulate equivalent concepts applicable to contracts to transactions carried out by electronic means 
of communication.

Delineating the scope of the Model Law, Article 1 provides that this Law applies to any kind 
of information in the form of a data message used in the context of 'commercial activities'. Secondly, 
as stated in the introductory part of this study the Model Law does not define the term 'electronic 
commerce' but is used as a generic techniques including - electronic data interchange (EDI), e-mail, 
Internet as well as less sophisticated techniques of telecopy and fax.

The Model Law is based on the following three fundamental principles:

(a) Functional Equivalence: Functional equivalence involves reference to legal 
situations familiar in the world of paper documents like communication in writing, the 
expression of intention by means of signed documents and the distinction between 
original and copy and the determination of how these situations can be initiated or 
reproduced in the environment electronic communications. For example Article 7 of 
the Model Law identifies the two basic functions of a signature, i.e. - to identify the 
signer and to indicate the Signer's approval of the content of a message - and thus 
accordingly establishes the equivalent requirements which would have to be met by 
any electronic signature technique to satisfy the legal requirements of a 'signature'. 
However, it is important to note that the Model Law does not attempt to define a 
computer-based equivalent to any kind of paper-document. Instead, it singles out 
basic functions of paper-based form requirements, with a view to providing criteria, 
which, once they are met by data messages, enable such data, messages; to enjoy 
the same level of legal recognition. The functional-equivalent approach has been 
employed in Articles 6 to 8 of the Model Law with respect to the concepts of 'writing', 
'signature' and 'original' but not with respect to other legal concepts dealt with in the 
Model Law.

(b) Media or Technology Neutrality: The rules of the Model Law are 'neutral 
rules' in the sense that they do not distinguish between types of technology and thus 
could be applied to communication and storage of all types of information. One of 
the consequences of the media-neutrality approach is that it is easier to 
conceptualize the form of legal acts based on electronic transactions - thus 
dissociating from the traditional concepts involved in paper-based transactions. 
Article 5 of the Model Law embodying the notion of media neutrality reads as 
follows: "Information shall not be denied legal effect, validity or enforceability solely 
on the grounds that it is in the form of a data message."

(c) Party Autonomy: The Model Law recognizes the importance of contract and party 
autonomy. The non-mandatory provisions of the Model Law for example those 
provisions that related to formation and validity of contracts, recognition by parities of 
data messages, attribution of data messages, acknowledgement of receipt, time and 
place of dispatch and receipt of data messages - leave the parties free to organize the 
use of electronic commerce among themselves. Article 4 of the Model Law embodies 
the principle of party autonomy with respect to the provisions contained in Chapter III of 
Part One.

The Model Law is divided into two parts, one dealing with electronic commerce in general 
and the other one dealing with electronic commerce in specific areas. Part two of the Model Law 
which deals with electronic commerce in specific areas contains only one chapter dealing with e
commerce as it applies to the carriage of goods. Other aspects of the e-commerce might need to be



dealt with in the future, and hence the Model Law can be regarded as an open-ended instrument, to 
be complemented by future work.

Chapter I set out the scope, definition and other interpretative clauses. Chapter II of the 
Model Law provides for the application of legal requirements to data messages. Under Chapter II, 
Article 6,7 and 8 lay down requirements which a data message should meet in order to be treated as 
"writing", signature" and "original". These provisions are essential for removing some of the main 
obstacles to the development of electronic trading as a result of legal requirement for the use of 
traditional paper-based documentation. Provisions dealing with the admissibility of data messages as 
evidence in legal proceedings and provisions regarding the storage of data messages are set out in 
Article 9 and 10. As the Guide to Enactment of the UNCITRAL Model Law states, the provisions 
contained Chapter II should be regarded as stating the minimum acceptable form requirement and 
are, for that reason, of a mandatory nature.3[3]

Chapter III entitled "Communication of Data Messages" contains provisions of the nature 
usually found in trading partner agreements. Aspects covered by this Chapter include: formation and 
validity of contracts, recognition and validity of data messages as between the parties, attribution of 
data message, acknowledgement of receipt, and time and place of dispatch and receipt of data 
messages. These provisions are to apply in cases where trading parties have omitted to address 
such issues in their communication agreement or alternatively for the preparation of such 
agreements. Therefore, the provisions of Chapter III are non-mandatory in character, meaning 
thereby, parties are free to modify the provisions of this chapter between themselves, provided that 
they do not affect rights and obligations of third parties.

Thus the Model Law is not intended to cover every aspect of the use of electronic commerce. 
At the risk of repetition, it is worthwhile to restate that the Model Law is aimed at facilitating the use 
of modern communication techniques and to provide certainty with the use of such techniques where 
obstacles or uncertainty resulting from statutory provisions could not be avoided by contractual 
stipulations. The Model Law is a "framework" law requiring additional procedural rules and 
regulations necessary for implementing such communication techniques in enacting States.

3[3] See Guide to Enactment of the UNCITRAL Model Law on Electronic Commerce (1996), paragraph 
21.



(ii) UNCITRAL - Current Work on Digital Signatures and Certification Authorities

On the completion of its work on the Model Law, UNCITRAL in 1997 entrusted the Working 
Group on Electronic Commerce with the preparation of uniform rules on the legal issues of 'digital 
signatures' and 'certification authorities'. For business and governments to function in the new 
environment of the Internet, it is widely recognized that a mechanism to reliably authenticate 
electronic communication is critical.

In simplified form, a digital signature is an encrypted code attached to a message, which 
indicates from where the message originates. Thus each person has secret private 'key' (something 
like a password) and a public key. A digital certification authority will hold the encryption keys.

Though work on the preparation of uniform rules began in 1998, given the speed at which 
technology is developing the Working Group has experienced difficulties in coming to an 
understanding of the new legal issues arising and how these issues could be addressed in an 
internationally acceptable legal framework.

Besides digital signatures and certification authorities, there are a host of other issues that 
UNCITRAL may address in the future. These issues include electronic transfer of rights in tangible 
goods; electronic contracting; jurisdiction and applicable law; and dispute resolution.4[4]
B. World Intellectual Property Organization (WIPO)

The emerging practice of electronic or on-line delivery of publications, music, films and 
software cries out for legislative attention on many areas of intellectual property rights, so as to 
effectively check possible misuses of technology. The sustained and continued growth of these on
line delivery systems are inextricably tied up with the levels of security that can be extended to artists 
and companies against the illegal transmission and distribution of creative works. The task of WIPO 
in formulating standards of intellectual property rights (IPRs) for e-commerce largely relates to policy 
issues. While the practice on e-commerce is still evolving the process of addressing IPRs would 
involve discussions with legal experts, technical and software related personnel, professional and 
standard setting organizations etc. to highlight the complexities involved in this task, the on-going 
work as regards the protection of databases and on-line is briefly stated below.

(a) Protection of databases : In computer technology database is defined as a 
"systematic organization of files for exploitation by one or more data processing 
system". Compared to this definition, one of the WIPO Committees define database in 
a broader way thus stating: "database" means a collection of independent works data 
or other materials arranged in a systematic or methodical way and capable of being 
individually accessed by electronic or other means". Many experts5[5] on this subject 
have noted that the definition of databases for purposes of protecting intellectual 
property should fulfill two criteria: (i) the definition must capture and reflect the 
technological developments in the field of databases; (ii) at the same time, the 
definition should be structured in a restrictive manner so as to grant protection only to 
those database components which involve a legal interest. The most general form of 
protection is provided by copyrights, but on occasion it may also be provided by 
performers rights, trademark law, law of secrecy and ordinary contract law. The 
selection of the legal criteria and form of protection to databases is an area that is 
currently being debated and may require a number of policy decisions to formulate it in 
legal terms.

4[4] For an elaborate treatment of UNCITRAL's work, see Gerold Herrmann, "Establishing a Legal 
Framework for Electronic Commerce: The Work of the UNCITRAL", Paper presented at the WIPO 
International Conference on Electronic Commerce and Intellectual Property in Geneva, September 
1999.

5[5] See presentation by Antonio Mille on "Protection of Databases" at the International Conference on 
Electronic Commerce and Intellectual Property, Geneva, September 1999.



(b) Museums on-line: Just a few years ago museums viewed web sites nothing more 
than 'electronic brochures'. Today museums are mounting "virtually exhibitions", using 
the most advanced technology to create 3-D environments and multimedia experiences 
for global audience. The decision of museums to engage in electronic commerce gives 
use to a whole new set of issues like:- will museums limit the risk of unauthorized 
reproduction, alteration and distribution of their digital assets in cyberspace. 
Commercial aspects of museums on-line involves issues concerning direct marketing 
and pricing of museum merchandise; museum branding; trademark and goodwill in 
cyber space; and licensing museum branding; trademark and goodwill in cyber space; 
and licensing museum digital content. Legal frameworks for any evolving technology 
has to be based on the lessons gained from their actual application for societal needs. 
Similarly, the appropriate rules for protection of data relating to museums on-line, 
which is currently still evolving can be consolidated by examining the practical 
problems that arise in the practice of commercial transactions of museums through the 
medium of internet.

WIPO Internet Treaties: The World Intellectual Property Organization (WIPO) is paying particular 
attention to the implementation of trademark, copyright and patent protection safeguards in electronic 
commerce. WIPO's work in this area include the formulation of the following two treaties:

(a) WIPO Copyright Treaty (also known as WCT);
(b) WIPO Performances and Phonograms Treaty (WPPT)

Both treaties collectively termed as "Internet Treaties" were adopted in December 1996, both 
treaties require instruments of ratification or accession by 30 countries to enter into force. The 
treaties respond directly to the 'digital agenda' in their provisions dealing with: (i) the application of 
the reproduction right to the storage of works in digital systems; (ii) the limitations and exceptions 
applicable in the digital environment, (iii) technological measures of protection; and (iv) rights 
management information. Other features of the treaties are the grant of distribution rights and rental 
rights.6[6]

At a substantive level, the treaties accomplish a number of extremely important economic 
objectives:7[7]

1. The treaties make it clear that copyright holders are able to control the electronic delivery 
of their works to individual Members of the public.

2. The treaties confirm that existing national copyright laws and the international copyright 
system, apply in a generalized manner to all technologies and media, and not in a 
technology-specific manner. This has particular relevance with respect to the right of 
reproduction and its limitations in digital media.

3. The treaties require countries to effectively prevent the circumvention of technical 
measures and interference with rights management information used by copyright 
holders to protect or identify their works.

WIPO's Work in Domain Names: One of WIPO's main tasks in the area of e-commerce is to 
resolve the issue of domain name disputes - a critically important area given the contentious 
relationship between domain names and trademarks. The domain name system facilitates Internet

6[6] A more detailed enumeration on the treaties can be found in Jean Chin, "International Protection of 
Copyright and Related Rights: Treaties Administered by WIPO", Paper presented at the AALCC's 
Seminar on Issues relating to the Implementation of Intellectual Property Rights", New Delhi, 15-16 
November, 1999.

7[7] See H.B. Rosen, "From Physical Product to on-line Delivery: Electronic Delivery of Publications. 
Music, Films and Software", Paper presented at the WIPO International Conference on Electronic 
Commerce and Intellectual Property, Geneva, September 1999.



addresses (e.g. web pages and e-mail accounts) to be found by easy-to-remember and user friendly 
names, instead of numbers. Thanks to the domain name system, users can find the server at 
140.147.248.209 simply by typing www.congress.gov into their browsers.

WIPO has launched an international process to develop recommendations concerning the 
intellectual property issues associated with Internet domain names, including dispute resolution. The 
recommendations resulting from the WIPO Internet Domain Name process will be made available to 
the Internet Corporation for Assigned Names and Numbers (ICANN), a new organization that has 
been formed to manage the Internet Domain Name System.

WIPO E-business environment: WIPO has taken the lead in successfully employing e
commerce for its institutional activities, thus enabling the transformation of key WIPO business 
processes through the use of WIPO net and related Internet technologies. It is interesting to note that 
the WIPO Arbitration and Mediation Centre has developed an Internet-based, on-line dispute 
resolution system that can provide neutral, speedy and cheap means of resolving disputes arising 
out of electronic commerce (more generally disputes relating to domain names, trademarks and 
intellectual property) without the physical movement of persons or things.

WIPO's Digital Agenda: Given the growing importance of e-commerce, WIPO has 
developed a programme to focus on maintaining a stable and positive environment for the continuing 
development of electronic commerce. In pursuance of this objective, the Director General of WIPO, 
H.E.Dr. Kamil Idris presented a nine point 'Digital Agenda' at the close of the WIPO Conference on 
Electronic Commerce and Intellectual Property held at Geneva in September 1999. WIPO's Digital 
Agenda is a set of guidelines and goals that reflects the Organization's determination to seek 
solutions to problems raised by the impact of e-commerce on intellectual property rights.8[8] The 
highlights of the WIPO's nine point digital agenda are:

(a) Broaden the participation of developing countries through the use of WIPO net and other 
means;

(b) Entry into force of WIPO Copyright Treaty and WIPO Programmes Treaty before 
December 2001 ;

(c) Promote adjustment of the international legislative framework to facilitate e-commerce; 
and

(d) Establish appropriate principles at the international level for determining the 
circumstances of intellectual property Liability of Online Services Providers (OSPs), etc.

C. World Trade Organization (WTO)

The range of WTO disciplines that could affect electronic commerce is broad, involving 
services, intellectual property, goods, government procurement, TRIPS and technical barriers to 
trade. WTO has only recently begun to consider Internet trade as a global trade issue.

The Second WTO Ministerial Conference in May 1998 adopted a Declaration on Global 
Electronic Commerce.9[9] The Declaration mandated the WTO's General Council to establish a 
comprehensive work programme to examine all trade-related issues relating to global electronic 
commerce and to submit a report on the progress of the work programme to the Third WTO 
Ministerial Conference. The Declaration noted the importance of the economic, financial and 
development needs of developing countries, and reaffirmed the current-practice of not imposing 
customs duties on electronic transmissions. WTO's position is that just as member countries do not 
impose customs duties on telephone calls, fax messages and e-mail when they pas national 
boundaries, they should not impose customs duties on electronic transmissions over the Internet.

8[8] For full details of WIPO's Digital Agenda, See <<http://commerce.wipo.int/press/ pr 99-185.html> 
9[9] WT/MIN(98)/DEC/2.



The General Council had in accordance with the mandate of the second WTO Ministerial 
Conference adopted a Work Programme on Electronic Commerce in September 1998. The Work 
Programme directs various subsidiary bodies to examine issues affecting the various WTO legal 
framework, while the General Council itself will consider any crosscutting issues and the issue of 
imposition of customs duties on electronic transmissions.

The General Council is to report on the progress of the work programme and other 
recommendations to the Third WTO Ministerial Conference to be held at Seattle in November- 
December 1999. In the preparatory process to the Seattle meeting a number of proposals have been 
advanced by WTO Members as to the future work programme on e-commerce. Following are the 
broad areas, that can be gathered from the examination of these proposals, which may engage the 
attention of the WTO in the next few years:

(i) Extension of current practice of enabling cyberspace to remain duty-free;

(ii) The advent of digitized products blurred the boundary between goods and services. 
Members need to discuss how to classify the contents of such an electronic transmission - 
whether as goods or services;

(iii) Most market access commitments for electronic commerce activities falls under the 
Members' service commitments under General Agreement on Trade Services (GATS). As 
specific market access and national treatment commitments in services depends on WTO 
Members' explicit schedules to GATS, and since electronic commerce may give importance 
to a abroad range of services, it may be necessary for Members to review the extent to 
which the range of their GATS commitments encompass electronic commerce-related 
services.

(iv) Examine the emerging solutions to protect intellectual property rights of content holders in 
the electronic distribution media and identify means of integrating such solutions into 
existing international disciplines.

(v) Specific issues in relation to Internet Access Service Providers (IASP) may need to be 
considered. E-commerce requires access to the Internet. IASP in turn require access to 
telecommunications network, usually by way of leased circuits. Thus the access to and use 
of the telecommunications network may have to be examined under the WTO's Basic 
Telecommunications Agreement.

(vi) As the benefits of e-commerce are directly related to the level of a country's infrastructure 
development and technology capacity, the WTO in co-ordination with UNCTAD, WIPO and 
other international agencies could consider providing technical assistance programmes in 
building infrastructure capabilities and also ensuring access to the requisite technology 
particularly for developing countries.

D. United Nations Conference on Trade and Development (UNCTAD)
The work of UNCTAD on the subject of e-commerce has primarily been addressed by one of 

its subsidiary bodies - the Commission on Enterprise, Business Facilitation and Development. The 
focus of the Commission's work on this subject has so far been directed towards:

(a) capacity-building;

(b) the identification of obstacles of developing countries participation in electronic 
commerce; and

(c) the exchange of information and experiences in the area of electronic commerce

A significant part of UNCTAD's work is being developed in the context of the preparation of 
regional workshops on e-commerce and joint studies with other relevant organization in areas of 
particular interest to developing countries (e.g. links between electronic commerce and trade



facilitation). In addition a series of background papers have been produced by UNCTAD Secretariat 
which offer worthy insights as to the implication of e-commerce for developing countries.10[10]

E. Work in other fora

(i) Organization for Economic Cooperation and Development (OECD)
OECD has focussed primarily on the economic and social impact of electronic commerce. In 

October 1998, OCED in conjunction with the Government of Canada held a Ministerial Conference 
("the Ottawa Conference") on "A Borderless World: Realizing the Potential of Global Electronic 
Commerce". The outcome of the Ottawa Conference were:

(i) OECD Action Plan for Electronic Commerce;
(ii) The Report on International Bodies: Activities and Initiatives in Electronic Commerce; and
(iii) Global Action Plan for Electronic Commerce prepared by Business with Recommendations 

for Governments
In addition Ministerial Declarations were adopted on OECD's further work on privacy, 

consumer protection, and authentication.
The OECD Action Plan for Electronic Commerce is based on four thematic aspects: (i) 

building trust for users and consumers; (ii) establishing ground rules for the digital market place; (iii) 
enhancing the information infrastructure for electronic commerce; and (iv) maximizing the benefits of 
electronic commerce. As regards legal frameworks, the Conference concluded that legal frameworks 
should be established only where necessary, should promote a competitive environment, and be 
clear, consistent and predictable.

(ii) The Commission of the European Communities

The European Commission has been very active on this subject and under its Trade 
Electronic Data Interchange System (TEDIS) programme it has published reports on the legal status 
of electronic commerce in its Member States, prepared a European Model EDI Agreement, and 
conducted studies on the recognition within Member States of digital and electronic commerce. In 
November 1997 the Commission set out its approach to e-commerce in the document titled "A 
European Initiative in Electronic Commerce". In May 1998, the Commission issued a Proposed 
Directive on a Common Framework for Electronic Signatures. In November 1998, the Commission 
issued a proposal for a "European and Council Directive on certain legal aspects of electronic 
commerce in the internal market". In essence the proposal seeks to establish a coherent legal 
framework for single market concepts of free movement of services and freedom of establishment.

(iii) Asia-Pacific Economic Cooperation Forum (APEC)

The APEC is devoted to promoting open trade and economic development among the 21 
Pacific Rim Countries. In November 1997, the APEC Ministerial Meeting directed the formulation of a 
Work Programme on Electronic Commerce. An Ad-hoc Task Force on Electronic Commerce was 
established to manage this work programme in February 1998. The work programme as formulated 
includes:

10[10]See the following document related to e-commerce, available at website: http://www.unctad.org. 
"Telecommunications, business facilitation and trade efficiency: Some major implications of the 
Global information Infrastructure (GII) for trade and development" (TD.B/COM.3/EM.3/2) "Policy 
issues relating to access to participation in electronic commerce" (TD/B/COM.3/16); "Implications for 
trade and development of recent proposals to set up a global framework for electronic commerce" 
(TD/B/COM.3/17); "Training in the area of electronic commerce: needs and possibilities" 
(TD/B/COM.3/EM.6/2); and "Electronic Commerce: Legal Considerations" (UNCTAD/SDTE/BFB/1).



- identifying impediments to SME utilization of e-commerce;

- identifying the economic costs that inhibit increased uptake of e-commerce, including 
those imposed by regulatory and market environments;

- establishment of a virtual multimedia resource center; and

- work on paperless trading

Besides, other bodies like the UN Economic Commission for Europe (ECE), International 
Chamber of Commerce and a number of other intergovernmental and private, non-profit, promotional 
bodies are also engaged in examining various aspects of electronic commerce.
V. Conclusion

The examination of this study reveals that the efforts at fashioning appropriate international 
legal and policy frameworks on electronic commerce are still evolving. Measures to address the 
promotion and regulation of e-commerce cut across various domains that include legal, trade, 
intellectual property rights, technology, infrastructure, human resource development, cultural and 
other regulatory issues. With many bodies working on different aspects of e-commerce the picture is 
not clear what direction the future course of developments would take place.

Meanwhile technological developments in e-commerce are occurring at a rapid and the 
international community cannot afford to wait for all aspects of the subject to be examined and finally 
articulated in appropriate legal and regulatory frameworks. Given the significant opportunities that e
commerce offers for developing countries, States need to start with enacting appropriate legislation 
and other policy frameworks to enable a culture of electronic transactions to take root at the national 
level. Refinements and perfecting existing frameworks is a continuous process and experience with 
e-commerce transactions could provide the inputs for any further amendments in their endeavours 
towards facilitating effective e-commerce.

Though a number of issues have been outlined above, it is not necessary that all are of the 
same nature or importance in facilitating electronic commerce at the national level. While some 
issues involve more of policy rather than law, on certain other legal issues there is no consensus as 
to how best proceed with further. In such a scenario, it is necessary to identify the criteria by which 
countries could legislate on relevant aspects of e-commerce.

In this regard, the UNCTAD Secretariat in one of its study proposes that developing countries 
could identify:

(i) those areas in which an international consensus has emerged on how to treat electronic 
commerce issues;

(ii) those areas where domestic action is absolutely necessary to foster an environment 
favourable to electronic commerce; and

(iii) those areas where it is possible for developing countries to resolve the legal issues in an 
expedited manner.

If a particular area falls into these categories, the UNCTAD study suggests, then it would be 
expedient to act with respect to the particular issue.

In the light of the ongoing work in many Asian-African countries towards the enactment of 
national legislation and establishment of regulatory frameworks for e-commerce, it is suggested that 
the following measures could be considered.

(a) In the area of commercial law and electronic commerce, the UNCITRAL Model Law embodies 
a minimalist approach, represents in international consensus and is adaptable to countries with 
different legal systems. A country wishing to revise its commercial law to make them 
accommodating for e-commerce can take advantage of the Model Law;



(b) Governments could take the lead in playing the role of a model user of e-commerce, thus 
promoting its use by others. There is also a need to foster cooperation among the public and 
private sectors with a view to developing rules and policies on electronic commerce.

(c) Developing countries have a stake in helping shape the emerging international consensus on 
e-commerce. To this end cooperation and coordination among countries with similar problems 
and concerns is critical to ensure that the emerging regime on the subject is truly global and is 
sensitive to the special needs of the developing countries.

(d) Infrastructure and human resource development is an important area that requires attention by 
developing countries. In this regard, countries need to work closely and effectively utilize the 
technical assistance and capacity-building programmes launched by UNCTAD, WIPO, the 
World Bank and other relevant organizations.

It may be noted that while many Asian African countries have started to reform their national 
laws in this regard, few other AALCC Member States have already put in place a fairly developed 
legal and regulatory mechanism for the promotion and administration of electronic commerce. The 
Special Meeting on e-commerce is a timely occasion for the AALCC Member States to take stock of 
the international and regional developments on the subject and also to exchange views and share 
their national experiences on measures undertaken to improve infrastructure facilities, capacity
building and reforming of national legislation for the promotion and facilitation of electronic 
commerce. It is hoped that this background note prepared by the Secretariat would provide the basis 
for initiating the discussion at the Special Meeting

11 [1] WTO Committee on Trade and Development, Paper on "Development Implications of Electronic 
Commerce", WT/COMTD/W/51,23 November 1998.

12[2] UNCITRAL Model Law on Electronic Commerce with Guide to Enactment, 1996 (United Nations, 
New York, 1997), p.17.

13[3] See Guide to Enactment of the UNCITRAL Model Law on Electronic Commerce (1996), paragraph 
21.

14[4] For an elaborate treatment of UNCITRAL's work, see Gerold Herrmann, "Establishing a Legal 
Framework for Electronic Commerce: The Work of the UNCITRAL", Paper presented at the WIPO 
International Conference on Electronic Commerce and Intellectual Property in Geneva, September 
1999.

15[5] See presentation by Antonio Mille on "Protection of Databases" at the International Conference on 
Electronic Commerce and Intellectual Property, Geneva, September 1999.

16[6] A more detailed enumeration on the treaties can be found in Jean Chin, "International Protection of 
Copyright and Related Rights: Treaties Administered by WIPO", Paper presented at the AALCC's



Seminar on Issues relating to the Implementation of Intellectual Property Rights", New Delhi, 15-16 
November, 1999.

17[7] See H.B. Rosen, "From Physical Product to on-line Delivery: Electronic Delivery of Publications. 
Music, Films and Software", Paper presented at the WIPO International Conference on Electronic 
Commerce and Intellectual Property, Geneva, September 1999.

18[8] For full details of WIPO's Digital Agenda, See <<http://commerce.wipo.int/press/ pr 99-185.html>
19[9] WT/MIN(98)/DEC/2.
20[10]See the following document related to e-commerce, available at website: http://www.unctad.org. 

"Telecommunications, business facilitation and trade efficiency: Some major implications of the 
Global information Infrastructure (GII) for trade and development" (TD.B/COM.3/EM.3/2) "Policy 
issues relating to access to participation in electronic commerce" (TD/B/COM.3/16); "Implications for 
trade and development of recent proposals to set up a global framework for electronic commerce" 
(TD/B/COM.3/17); "Training in the area of electronic commerce: needs and possibilities" 
(TD/B/COM.3/EM.6/2); and "Electronic Commerce: Legal Considerations" (UNCTAD/SDTE/BFB/1).



INTERNATIONAL TRADE LAW

I. PROGRESS REPORT CONCERNING THE LEGISLATIVE ACTIVITIES OF THE UNITED 
NATIONS AND OTHER INTERNATIONAL ORGANIZATIONS IN THE FIELD OF 
INTERNATIONAL TRADE LAW

REPORT ON THE WORK DONE BY THE UNITED NATIONS COMMISSION ON INTERNATIONAL 
TRADE LAW (UNCITRAL) AT ITS THIRTY-SECOND SESSION

(i) Introduction
The Thirty-second session of UNCITRAL was held in Vienna from 17 May to 4 June 1999. 

The Commission had on its agenda, inter alia, the following four substantive topics for consideration:

(i) Privately financed infrastructure projects;
(ii) Electronic Commerce;

(iii) Receivables financing: Assignment of Receivables; and

(iv) Monitoring implementation of the 1958 New York Convention on Recognition and 
Enforcement of Foreign Arbitral Awards.

On the topic 'Privately financed infrastructure projects' the Commission had at its 29th 
Session in 1996 decided to prepare a legislative guide on build-operate-transfer contracts (BOT) and 
related topics of projects. Accordingly, the UNCITRAL Secretariat was directed to review issues 
suitable for being dealt with in a legislative guide and to prepare draft materials for consideration by 
the Commission. In accordance with the line-of-work that was subsequently approved by the 
Commission at its 30th Session (1997), the Secretariat at the 31st session presented the drafts of the 
introductory chapter and four other chapters (Chapters I, II, III and IV). At the current session, the 
Commission had before it the revised draft text of earlier chapters (Chapter I to IV) and initial drafts 
of the remaining chapters (Chapters V to VIII).

On the subject of 'Electronic Commerce', it may be recalled that the Commission, at its 30th 
Session (1997), entrusted the Working Group on Electronic Commerce with the preparation of 
uniform rules on the legal issues of digital signatures and certification authorities. While taking note 
of the manifest difficulties faced by the Working Group in reaching a common understanding of the 
new legal issues associated with the use of digital and other electronic signatures, the Commission 
at its 31st session in 1998 expressed the view that the progress realised so far indicated that the draft 
Uniform Rules on Electronic Signatures were progressively being shaped into a workable structure. 
At the current session, the Commission had before it the report of the Working Group on the work of 
its thirty-third and thirty-fourth sessions. The Commission while noting the significant progress 
achieved at these session, also felt that the Working Group has been faced with difficulties in the 
building of a consensus as to the legislative policy on which the uniform rules should be based. Note 
was also taken as to the suggestions with respect to the future work in the field of electronic 
commerce.

On the subject of 'Assignment in Receivables Financing', the Commission considered the 
reports of the twenty-ninth and thirtieth session of the Working Group on International Contract 
Practices. It may be noted that the Working Group had been mandated to prepare uniform law on 
assignment in receivables financing. The Commission noted that the Working Group had made 
substantial progress on a number of matters. The Commission identified and deliberated on a 
number of specific issues that remain to be addressed by the Working Group. More particularly the 
discussion centered on the scope of the draft Convention and its relationship with the evolving 
UNIDROIT draft Convention on International Interests in Mobile Equipment. While expressing 
appreciation for the work accomplished, the Commission requested the Working Group to proceed 
expeditiously with its work so as to complete it in the year 1999 and to submit the draft Convention 
for adoption by the Commission at its thirty-third session (2000).



While considering the item 'Monitoring of Implementation of 1958 New York Convention on 
Recognition and Enforcement of Foreign Arbitral Awards', the Commission reviewed the progress 
made in monitoring the legislative implementation of the Convention and called upon States Parties 
to the Convention that had not yet replied to the questionnaire of the Secretariat, to do so. Besides 
this, the Commission had before it a Secretariat Note on possible future work on international 
commercial arbitration. Following exchange of views on the matter the Commission outlined a priority 
list of issues and entrusted further work on these items to a Working Group.

Thirty-ninth Session: Discussion
The Deputy Secretary General (AALCC) Dr. Ahmed J. Al-Gaa'tri, introduced the 

Secretariat report on the subject. As regards the progress made in the work of UNCITRAL at its 32nd 
session held in May-June 1999, Dr. Gaa'tri highlighted the Commission's deliberations regarding the 
draft legislative guide on privately financed-infrastructure projects; electronic signatures; assignments 
in receivables financing; and possible future work in the fields of international commercial arbitration 
and insolvency law. He also drew attention to the salient features of the International Convention on 
Arrest of Ships, which was adopted by a Diplomatic Conference of the UN and the IMO in March 
1999. Inviting attention to the ongoing tenth session of UNCTAD (UNCTAD-X) at Bangkok (12-19 
February 2000), he said that the central theme of the meeting, namely "Developmental Strategies in 
an increasingly interdependent world: Applying the lessons of the past to make globalization on 
effective instrument for the development of all countries and all peoples" was reflective of the 
contemporary reality of international trade. He emphasized that, if the developing countries of Asia 
and Africa are to derive the promised benefits of the globalization process, the developmental 
dimensions should be appropriately addressed within the existing trade institutions.

Other aspects dealt in the statement include the activities of UNIDO, UNIDROIT and the 
Hague Conference on Private International Law. More specifically, on the work of UNIDROIT, he 
informed on the progress made in the work relating to the draft convention on International Interests 
in Mobile Equipment. With respect to the activities of the Hague Conference, Dr. Gaa'tri said that the 
items relating to Hague Convention on Jurisdiction and Recognition of Judgements were at an 
advanced stage of completion.

Prof. Herbert Kronke, Secretary and Representative of the International Institute for the 
Unification of Private Law (UNIDROIT) informed that during his term of office the Asian and African 
regions would be the priority areas of attention. Both the current work as well as the items in 
preparation for the next triennial work programme of the UNIDROIT, he said, were aimed at meeting 
the specific needs of many Asian and African nations.

While most of the American and European States were members of UNIDROIT, he deplored 
the inadequate representation from the Asian-African States. In Africa the countries members of 
UNIDROIT are Egypt, Tunisia, South Africa and Nigeria. Current membership for Asia includes 
China, India, Japan, Korea, Pakistan and the Islamic Republic of Iran. In this context, he thanked the 
Governments of Egypt and South Africa who have been working closely with UNIDROIT towards 
encouraging more accessions from Asian-African States. He informed that the Kingdom of Morocco 
and Indonesia were presently considering their accession to UNIDROIT. Calling upon the AALCC 
Member States to accede to the UNIDROIT he said that it would be helpful to draw upon the 
expertise available in this region and gain vital insights to the specific needs of these countries in 
working towards harmonization of international commercial law.

Speaking on UNIDROIT's work relating to Draft Convention on International Security 
Interests in Mobile Equipment, he said that this instrument was aimed at cutting costs for high-value 
infrastructure equipment by 15% to 40%. Refuting the popular notion that this instrument is an 
aircraft finance device, he said the convention would address a whole range of mobile equipment 
that would move across borders and would have to be financed privately through the capital markets. 
These include: spacecraft (in particular telecommunications satellites), railway rolling stocks, 
exploration and oil-rigs, container pools, etc. Commending the active role played by China, Egypt, 
South Africa, Korea and Japan, he informed that it was likely that a Diplomatic Conference to adopt 
the Convention would be convened early 2001.



As regards, the topic "UNIDROIT Principles on International Commercial Contracts" he 
informed the success and popularity of the Principles were evident by the domestic contract law 
reform undertaken in many countries since 1994 when the Principles were published. He also said 
that the Arabic version of the Principles have been completed very recently. A UNIDROIT Working 
Group was now in the process of drafting Part II of the Principles which will add chapters relating to 
agency, assignment, third parties rights, set-off, limitation of actions and waiver.

As regards the future work of UNIDROIT, he said it was studying ways and means for 
structuring certain transactions on transnational and connected capital markets and other issues 
arising from the increased use of newly emerging technologies.

The Delegate of the Republic of Korea expressed his appreciation for the Secretariat's brief 
on this subjects. The process of globalization had, in his view, brought into focus the significance of 
harmonization of laws relating to international commerce. While many international bodies were 
currently addressing some of these issues, the delegate pointed out that care should be taken to 
ensure that multiplicity of forums does not result in duplicating the work. He informed that the 
Republic of Korea along with UNCITRAL would convene a three-day seminar in October 2000 at 
Seoul to widely disseminate and increase awareness of the past achievements and the current work 
of the UNCITRAL.

The Delegate of Thailand in his statement said that as a member of the UNCITRAL, 
Thailand attached importance on the model laws drafted by UNCITRAL and is in the process of 
adopting such model laws in the national legislation. In this respect, he informed that on the basis of 
the UNCITRAL Model Law his Government had set up committees to draft laws on electronic 
commerce, digital signatures, electronic funds transfer, electronic data interchange, computer crimes, 
and the protection of personal data. The reports of he above said bodies have been submitted to the 
Cabinet for approval.

On the topic of privately financed - infrastructure projects, Thailand endorsed UNCITRAL's 
attempt to keep a fair balance between attracting private investment infrastructure projects, on the 
one hand, and the protection of the interests of the host government as well as those of infrastructure 
users, on the other hand. His delegation also supported the decision of the Commission to begin 
further studies on international commercial arbitration and cross-border insolvency.

In this regard, the delegate encouraged the AALCC to organize seminars and or training 
courses for participants from Member Countries. He urged the Secretariat to explore the possibility of 
identifying, problems of common concern and practicality, which could be included in the agenda for 
discussion.
(ii) Resolution on the "Progress Report Concerning the Legislative Activities of the United

Nations and other International Organizations Concerned with International Trade Law"

(Adopted on 23.2.2000)

The Asian-African Legal Consultative Committee in its thirty-ninth session.
Having taken note of the Secretariat Report concerning the Legislative Activities of the 

United Nations and other International Organizations concerned with International Trade Law in Doc. 
No.AALCC/XXXIX/ CAIRO/2000/S.9

Having heard with appreciation the comprehensive assessment of the Deputy Secretary 
General;

1. Expresses its appreciation for the brief of Documents prepared by the Secretariat on the 
recent developments in the field of international trade law;

2. Expresses its appreciation for the continued cooperation with the various international 
organizations in the field of international trade law and hopes that this cooperation will be 
intensified in future;

3. Welcomes the substantial progress achieved in the UNCITRAL Working Group on 
Assignments Receivables Financing and hopes that it would be in a position to adopt the same 
by the year 2000;



4. Urges Member States to consider adopting ratifying or acceding to the instruments prepared by 
the United Nations Commission on International Trade Law (UNCITRAL).

5. Directs the Secretariat, to monitor and report on the outcome of the tenth session of the 
United Nations Conference on Trade and Development held at Bangkok, Thailand from 12 to 17 
February 2000; and

6. Decides to place the item "Progress Report Concerning the Legislative 
Activities of the United Nations and Other International Organizations 
concerned with International Trade Law" on the agenda of its fortieth 
session.



(iii) Secretariat Study: Progress Report Concerning the Legislative Activities of the United 
Nations and Other International Organizations in the Field of International Trade Law

A. United Nations Commission on International Trade Law (UNCITRAL)
Privately-Financed Infrastructure Projects: Preparation of a Draft Legislative Guide

Consideration by the Commission at the Current Session
Pursuant to the recommendations emerging from the Commission's deliberations at the last 

session, Secretariat had changed the overall structure of the legislative guide, combined some of its 
chapters, and prepared initial drafts of the remaining chapters. The complete draft of the legislative 
guide, as presented to the Commission is structured in the following manner:

Introduction and background information on privately financed infrastructure projects.

Chapter I: 

Chapter II:

Chapter III: 

Chapter IV: 

Chapter V: 

Chapter VI: 

Chapter VII: 

Chapter VIII

General Legislative Consideration 

Projects Risks and Government 

Support

Selection of the Concessionaire

The Project Agreement

Infrastructure development and operation

End of Project Term, Extension and termination 

Governing Law 

Settlement of Disputes.

(a) Introduction and Background Information on Privately-Financed Infrastructure Projects
The Secretariat Note1[1] on this chapter deals with the following aspects, viz., purpose and 

scope of the Guide, terminology of the Guide, forms of private sector participation in infrastructure 
projects, sources of finance, main parties involved in implementation of infrastructure projects; and 
infrastructure policy, sector structure and competition. On consideration of the Secretariat Note, the 
Commission inter alia recommended the insertion of a new paragraph for the purpose of clarifying 
the relationship between the legislative recommendations and the accompanying notes. The 
proposed paragraph would read as follows:

"Each chapter of the Guide is divided into Legislative Recommendations 
('Recommendations') and Notes on Legislative Recommendations ('Notes').The 
Recommendations contain a set of recommended legislative principles. The Notes offer an 
analytical introduction with references to financial, regulatory, legal, policy and other issues 
raised in the subject area. The Notes provide background information to enhance the 
understanding of the Recommendations".

1[1] A/CN.9/458/Add.1.



(b) Chapter I: General Legislative Considerations

The successful implementation of privately-financed infrastructure projects requires a legal 
framework that provides contracting authorities in the host country with the necessary power to 
award concessions for infrastructure development and operation. The chapter accordingly contains 
recommendation on legislative measures to delineate the scope of national authority to award 
concessions; administrative co-ordination for facilitating issuance of licences and permits; and 
constitution of regulatory bodies to regulate infrastructure services.2[2]

(c) Chapter II: Project Risks and Government Support

The Secretariat note3[3] in its presentation on project risks (Section-B) gives an overview of 
the main risks encountered in privately financed infrastructure projects and a brief discussion of 
common contractual solutions for risk allocation, which emphasizes the need for providing the parties 
with the necessary flexibility for negotiating a balanced allocation of project risks. An enumerative list 
of categories of project risk, as identified in the Secretariat note are:

(i) Project disruption caused by events outside the control of the parties;

(ii) Project disruption caused by adverse acts of Government ("Political risk");

(iii) Construction and Operation Risks;

(iv) Commercial Risks; and

(v) Exchange rate and other financial risks.
The Commission while considering this chapter was of the view that the above-mentioned 

risks were ones largely faced by the project company. Therefore it was agreed that reference need to 
be made to risks specifically faced by the contracting authority, in particular risks related to the 
transfer of the infrastructure facility to the contracting authority, at the end of the project term.

Section-C of this Chapter deals with "Government support". As used in the Guide, the 
expression "government support" refers to special measures, which is mostly of a financial or 
economic nature, that may be taken by the Government to enhance the conditions for the execution 
of a given project or to assist the project company in meeting some of the project risks, above and 
beyond the ordinary scope of the contractual authority and the project company to allocate project 
risks. Some common forms of governmental support measures, as identified by the Secretariat note 
include:

(a) Public loans and guarantees; (b) Equity participation; (c) Subsidies; (d) Sovereign 
guarantees; (e) Tax and customs; (f) Protection from competition; and (g) Ancillary revenue sources.

In addition to this, the Commission expressed the view that governmental undertakings 
aimed at protecting the concessionaire from competition might in some cases be inconsistent with 
the host country's obligations under international agreements on regional economic integration or 
trade liberalization. It was felt that such circumstances should be mentioned in the Guide.

(d) Chapter III: Selection of the Concessionaire

This chapter deals with methods and procedures recommended to be used for the award of 
privately financed infrastructure projects.4[4] In line with the advice of the World Bank and UNIDO, 
the present Guide opts for the use of 'competitive selections procedures', rather than negotiations 
with bidders. The selection method herein consists of a two-stage procedure with a pre-selection. It 
allows some scope for negotiations between the contracting authority and the bidders within clearly 
defined conditions. The recommendations as proposed by the Secretariat Note states that the 
contracting authority on the completion of the pre-selection proceedings, should:

2[2] A/CN.9/458/Add.2. 

3[3] A/CN.9/458/Add.3. 

4[4] A/CN.9/458/Add.4.



(a) invite the pre-selected bidders to submit final proposals;

(b) take recourse to two-stage procedure to request proposals from pre-selected bidders 
when it is not feasible for the contracting authority to formulate technical specifications or 
performance indicators and contractual terms in a manner so as to permit final proposals 
to be formulated.

On the consideration of this chapter within the Commission, opinions were expressed 
favouring competitive methods for selecting the concessionaire, with appropriate adjustments that 
took into account the particular needs of privately financed infrastructure projects. It was suggested 
that the UNCITRAL Model Law on Procurement of Goods, Construction and Services (based on 
notion of competition in public procurement) presented a suitable basis for devising selection 
procedures in privately financed infrastructure projects. Besides the Commission reviewed and 
provided directions for suitable formulations concerning final proposals and negotiations; evaluation 
criteria; unsolicited proposals; and review procedures.

(e) Chapter IV: The Project Agreement

The "project agreement" between the host government and the concessionaire is the central 
document in an infrastructure project. The project agreement defines the scope and purpose of the 
project as well as the rights and obligations of the parties; it provides details on the execution of the 
project and sets forth the conditions for the operation of the infrastructure or the delivery of the 
relevant services. The Secretariat Note on this chapter discussed the relation between the project 
agreement and the host country's legislation on privately financed infrastructure projects and the 
procedures/formalities for the conclusion and entry into force of the project agreement.5[5]

Though the Commission was of the view that the Notes, appropriately and in a balanced 
manner, reflected solutions found in different legal systems, however, a view was expressed that the 
draft chapter appeared to give more emphasis to the need for attracting financing for privately 
financed infrastructure projects than to the public service nature of most of these projects. The 
Commission reviewed the legislative recommendations and the accompanying notes and offered 
comments on matters relating to certain core terms of the project agreement - financial 
arrangements, project site, easements, security interests, assignment, transferability of shares, etc.

(f) Chapter V: Infrastructure Development and Operation

The conditions under which infrastructure is developed and operated may vary from project to 
project and therefore, it may not be advisable to regulate the specific aspects of the mutual rights 
and obligations of the concessionaire and the contracting authority, by means of general legislation. 
However, as the Secretariat Note on this chapter indicates, in most infrastructure projects there will 
be issues that require consideration by the legislature. Accordingly, the document prepared by the 
UNCITRAL Secretariat contains legislative recommendations pertaining to subcontracting; 
construction projects; infrastructure operation; guarantees of performance; changes in conditions and 
exemptions; and remedies in event of default.6[6]

On reviewing the proposal legislative recommendations, a view was expressed in the 
Commission that recommendation 1 and the accompanying notes appeared to advocate the 
concessionaire's unrestricted freedom to hire subcontractors. Attention was drawn to the practice of 
some legal systems whereby government contractors were not free to subcontract obligations without 
the prior approval of the contracting authority. Secondly, reference was made to the restrictions 
imposed by some regional integration agreements for the award of sub-contracts by concessionaire 
of public services. Against this backdrop, it was suggested that the recommendations be revised 
accordingly. Views to set forth the circumstances, under which the concessionaire may be required to

5[5] A/CN.9/458/Add.5. 

6[6] A/CN.9/458/Add.6.



carry out extensions in its service facilities and the method of financing the cost of such extensions, 
were also expressed.

(g) Chapter VI: End of Project Term, Extension and Termination

Most privately financed infrastructure projects are undertaken for a certain period, at the end 
of which the concessionaire transfers to the contracting authority responsibility for the operation of 
the infrastructure facility. This chapter accordingly deals with the following aspects7[7]:

(a) circumstances under which the project agreement may be extended;

(b) circumstances that may authorize the termination of the project agreement prior to the 
expiry of its term; and

(c) Consequences of the expiry of termination of the project agreement.

The Commission inter alia welcomed the possibility of extending the terms of the concession 
as a suitable mechanism for affording the concessionaire additional time to recover the investment if 
the concessionaire had incurred loss due to circumstances outside his control. At the same time, 
attention was drawn to the possibility of such extension being effected for reasons of public interest. 
Therefore, the Commission generally felt that legislative recommendations 1(a) and (b) should be 
redrafted so as to refer to the circumstances under which an extension was justifiable, without linking 
it to the notion of compensation. The Commission noted that the 'standard of compensation' in the 
event of termination of the project agreement by the contracting authority was a sensitive issue, 
because it raised consideration similar to those in connection with the standard of compensation due 
in the event of expropriation or nationalization. It was felt that the language to be used in the guide 
should take into account various general guiding principles and resolutions adopted by the UN 
General Assembly, formulated on this matter.
(h) Chapter VII: Governing Law

The stage of development of the relevant laws of the host country, the stability of its legal 
system and the adequacy of remedies available to private parties are essential elements of the 
overall legal framework for privately financed infrastructure projects. The legislative 
recommendations to the chapter deals with the following three aspects8[8]:

(1) The law governing the project agreement: The host country may wish to 
enact provisions that indicate, as appropriate, the statutory regulatory texts that govern 
the project agreement and those whose application is excluded.

(2) The law governing contracts entered into by the concessionaire:
The host country may wish to consider adopting legislative provisions recognizing the 
freedom of the concessionaire and its lenders, insurers and other contracting parties to 
choose the applicable law to govern their contractual relations.

(3) Other relevant areas of legislation: The host country may wish to consider 
reviewing and, as appropriate, revising rules of law in other areas relevant to privately 
financed infrastructure project. These include:

- investment promotion and protection

- property law

- rules and procedures on expropriation

- intellectual property law

- security interests

7[7] A/CN.9/458/Add.7. 

8[8] A/CN/458/Add.8.



- company law

- accounting practices

- contract law

- rules on government contracts and administrative law

- insolvency law

- tax law

- environmental and consumer protection law

- anti-corruption measures.

In addition, the legislative notes accompanying the recommendations invite attention to 
certain types of international agreements entered into by the host country, which may have 
implications for privately financed infrastructure projects. Instances of such international agreements 
include:

(a) Membership in multilateral financial institutions;

(b) General agreements on facilitation and promotion; and

(c) International agreement on specific industries.

A view was expressed in the Commission that while the legislative Guide was concerned with 
the law governing the project, the title of the chapter "Governing Law" suggested a discussion limited 
to choice of law or private international law. Hence alternative titles - "Law governing the risks of the 
project" and "Legal certainty required by private investment in infrastructure", were proposed for 
consideration by the Commission.
(i) Chapter VIII: Settlement of Disputes

Disputes that arise under the project agreement frequently present problems that do not arise 
under other types of contracts. This is due to the complexity of infrastructure projects, the fact that 
they are to be performed over a long period of time and involve a high level of public interest and the 
fact that a number of enterprises may participate in the construction and in the operational phases. 
Hence, disputes arising under the project agreement must be speedily settled in order not to disrupt 
the construction of the facility or the provision of the relevant services. In the interests of protecting 
the rights of the concessionaires as well as the consumers, the UNCITRAL Secretariat Note dealt 
with three categories of disputes9[9]:

(a) Disputes between the contracting authority and the concessionaire;

(b) Settlement of commercial disputes; and

(c) Disputes involving other parties.

The legislative recommendations on this aspect are focussed on: removing unnecessary 
statutory limitations on the contracting authority's freedom to agree to the most suitable dispute 
settlement mechanisms; reviewing legislation relating to the scope of sovereign immunity; and 
making available special simplified and efficient mechanisms for setting disputes between the 
concessionaire and its consumers, etc.

As a general observation, the Commission was of the view that while basic information about 
the methods of dispute settlement was useful, the chapter should be more geared to privately 
financed infrastructure projects and draw on practical experiences in various countries. Statements 
were made to the effect that the chapter should refer to the phases of privately financed 
infrastructure project and the different methods of dispute settlement that was suitable for, or were 
likely to be used in, each phase. Commenting on the legislative recommendation which proposes

9[9] A/CN.9/458/Add.9.



host countries to enable concessionaire to seek review of regulatory decisions, the Commission 
suggested that the chapter should also address the question of the use of non-judicial grievance 
settlement mechanisms such as expert panels, advisory bodies or arbitration. Some of the issues 
that were suggested for further discussion included the following: the relationship between regulatory 
bodies and arbitral proceedings in the settlement of a dispute and the treatment of information 
considered confidential during dispute settlement by a public regulatory body.
Electronic Commerce: Draft Uniform Rules on Electronic Signatures

Consideration by the Commission at its Current Session

At the current session, the Commission had before it report of the Working Group on the work 
of its thirty-third and thirty-fourth sessions.10[10] While it was generally agreed that significant 
progress had been made in the understanding of the legal issues of electronic signatures, it was also 
felt that the Working Group had been faced with difficulties in arriving at a consensus as to the 
legislative policy on which the uniform rules should be based.

A view was expressed in the Commission that the approach currently taken by the Working 
Group did not sufficiently reflect the business need or flexibility in the use of electronic signatures. It 
was felt that the uniform rules envisaged currently placed excessive emphasis on digital signature 
techniques and within the sphere of digital signatures, on a specific application involving third-party 
certification. Hence, it was suggested that work on electronic signatures by the Working Group 
should either be limited to the legal issues of cross-border certification or be postponed altogether 
until market practices were better established. However, the widely prevailing view was that the 
Working Group should pursue its task on the basis of its original mandate. The imminence of uniform 
rules on electronic signatures was emphasized in the light of the increased expectations for guidance 
from UNCITRAL by government and legislative authorities engaged in the process of preparing 
legislation on electronic signature issues and other closely related matters.

As regards the future work in the field of electronic commerce, various suggestions were 
made for possible consideration by the Commission and the Working Group. Such proposals inter 
alia include: the preparation of an international convention based on relevant provisions of the Model 
Law on Electronic Commerce and of the draft uniform rules; electronic transactional and contract law; 
electronic transfer of rights in tangible goods; standard terms for electronic contracting, rights in 
electronic data and software; and on line dispute settlement systems. Taking note of the proposals 
the Commission decided that upon completing its current task of preparation of draft uniform rules on 
electronic signatures, the Working Group could examine some or all of the above monitored items, 
with a view to making more specific proposals for future work by the Commission.
Assignment in Receivables Financing Consideration at the Current Session

At its current session the Commission had before it the reports of the Twenty-ninth and 
thirtieth sessions of the Working Group.11[11] The Commission noted that the Working Group at its 
thirtieth session had adopted the title, the preamble and draft articles 1 to 24 and thus the whole of 
the draft convention had been adopted with the exception of the optional substantive law priority 
rules.

While expressing appreciation for the progress achieved by the Working Group, the 
Commission noted that a number of specific questions remained to be addressed. Such issues inter 
alia, included:

(a) whether the draft Convention would apply only to assignments in a financing context or 
to other assignments as well;

(b) whether certain assignments such as those involved in securities and clearing-house 
transactions should be excluded or simply dealt with differently;

10[10] A/CN.9/454 and 457. 

A/CN.9/455 and 456.



(c) whether location of a corporation should be defined by reference to its place of business, 
place of incorporation or place of central administration, for purposes of the draft 
Convention;

(d) whether priority with respect to the 'proceeds of receivables' should be treated in the 
same way as priority with respect to receivables;

(e) whether private international law rules should be used to fill gaps in the substantive law 
provisions of the draft Convention to unify the private international law on assignment at 
large; and

(f) whether the optional substantive law priority rules should be expanded or rather reduced 
to a couple of principles.

The Commission also considered ways of avoiding any conflict between the draft Convention 
and the UNIDROIT Draft Convention on International Interests in Mobile Equipment and its protocols 
on aircraft, space equipment and railway rolling stock. One view was that the assignments of 
receivables arising from the sale or lease or high-value equipment should be excluded from the draft 
Conventions, since such receivables were in practice part of equipment financing. A second view 
was that, rather than excluding such assignments from the scope of the draft Convention in all cases, 
it might be preferable to give precedence to the UNIDROIT Draft Convention with regard to such 
assignments only if the UNIDROIT Draft Convention applied in a particular case. A third view was the 
possibility of excluding certain assignments from the UNIDROIT draft Convention could be 
considered. The Commission referred these views to the Working Group for consideration.

The Working Group was requested by the Commission to proceed with its work expeditiously 
so as to enable the draft Convention to be circulated to Governments for comment in good time and 
for consideration by the Commission for adoption at its thirty-third session (2000). As regards the 
subsequent procedure for adopting the draft Convention, the Commission noted that it would have to 
decide at its next session whether it should recommend adoption by the General Assembly or by a 
diplomatic conference to be convened by the General Assembly for that purpose.
Other Topics

(a) International Commercial Arbitration: Possible Future Work

It may be recalled that the Commission during its thirty-first session, held on 10 June 1998 a 
special commemorative New York Convention Day in order to celebrate the 40th anniversary of the 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 10 June 
1958).At that commemorative conference, various suggestions were made for presenting to the 
Commission some of the problems identified in practice so as to enable the Commission to consider 
the desirability of any future work.

At the current session the Commission had before it a note prepared by the UNCITRAL 
Secretariat containing issues and problems identified in arbitral practices.12[12] The specific aspects 
identified by the Secretariat Note include:

(a) Conciliation;

(b) Requirement of written form for arbitration agreement;

(c) Arbitrability;

(d) Sovereign immunity;

(e) Consolidation of cases before arbitral tribunals;

(f) Confidentiality of information in arbitral proceedings;

(g) Raising claims for the purpose of set-off;

12[12] A/CN.9/460.



(h) Decisions by 'truncated' arbitral tribunals;

(i) Liability of arbitrators

(j) Power by the arbitral tribunal to award interest;

(k) Costs of arbitral proceedings;
(l) Enforceability of interim measures of protection; and

(m) Discretion to enforce an award that has been set aside in the State of origin.

The Commission undertook its deliberations with an open mind as to the ultimate form the 
future work of the Commission might take. It was agreed that any considerations as to the form would 
at the current time be tentative, leaving firmer decisions to be taken later as the substance of 
proposed solutions became clear. At its conclusion of its deliberations, the Commission decided to 
entrust the work to a working group. It was agreed that the priority items for the working group should 
be:

- conciliation; (item (a) above)

- requirement of written form for the arbitration agreement; (item (b) above)

- enforceability of interim measures of protection; (item (1) above); and

- discretion to enforce an award that had been set aside in the State of Origin (item 
(m) above).

As regards the other topics mentioned above, which were accorded lower priority, the 
working group was to decide on the time and manner of dealing with them.
(b) Possible future work on insolvency law

The Commission had before it a proposal by Australia on possible future work in the area of 
insolvency law. Drawing attention to recent global and regional financial crises and the work 
undertaken in international fora in response to those crises, the Australian proposal cited these 
reports demonstrate that strong solvency and debtor-creditor regimes were important means to 
prevent financial crises and facilitating rapid and orderly workouts from excessive indebtedness. The 
proposals urged that the Commission consider entrusting a working group with the development of a 
model law on corporate insolvency regimes. While the Commission recognised the importance of 
strong insolvency regimes, the prevailing view was that an exploratory session of a working group 
should be convened to prepare a feasibility proposal for consideration by the Commission at its 
thirty-third session.

(c) AALCC's Participation at the Session

The AALCC was represented by Dr. Ahmad J. Al Gaa'tri, Deputy Secretary General of 
AALCC to explore the possibilities of convening a seminar or workshop on global electronic 
commerce, in co-operation with UNCITRAL and UNCTAD. The Commission while appreciating the 
statement, welcomed all efforts aimed at strengthening cooperation with the AALCC.

Date and Place of the Thirty-third Session

It was decided that the Commission would hold its thirty-third session in New York from 12 
June to 7 July 2000. This duration was considered necessary in view of the expectation that two, or 
possibly three, draft legal texts would be submitted to the Commission for finalization and adoption.
B. United Nations Conference on Trade and Development (UNCTAD)

Preparation for the Tenth Session (UNCTAD-X): February 2000
The tenth session of the United Nations Conference on Trade and Development (UNCTAD-X) 

was scheduled to open on 12 February 2000 at Bangkok, Thailand. At the twentieth executive 
session of the Trade and Development Board of the UNCTAD held on 5 February 1999, the following 
substantive agenda item was adopted for UNCTAD-X.



Development Strategies in an increasingly interdependent world: Applying the lessons of the 
past to make globalization an effective instrument for the development of all countries and all people.

The developmental impact of globalization has been mixed: while some developing countries 
have benefited, others have not. Economic disparities among countries have not been reduced, with 
the result that a number of developing countries, particularly the LDC's, run the risk of further 
marginalization. Tensions and imbalances of a systemic nature have also arisen, and given the high 
degree of interdependence in the world economy, the risk of financial upheavals spreading across 
other countries and regions has greatly increased. The international community should undertake a 
rigorous and balanced review of the policy and institutional framework for global trade and finance. In 
this context, the Conference provides member States with an opportunity to take stock of and review 
the major international economic initiatives and developments, in particular those that have taken 
place since UNCTAD IX. UNCTAD should consider the strategies and policies that are most likely to 
ensure the successful integration of all countries concerned, particularly the developing countries, 
into the world economy on an equitable basis, and to avoid the risk of further marginalization.13[13]

UNCTAD-X will also have before it the report of the Secretary-General of UNCTAD. This 
document entitled "Report of the Secretary General of UNCTAD to UNCTAD-X"14[14] seeks to view 
the process of globalization as one that goes beyond mere unification of markets. Globalization is 
articulated in terms of cooperation and shared knowledge for security and development. The Report 
calls for a new international commitment to growth and development and examines the role that the 
UNCTAD could assume in the evolving world economy.

In accordance with past practice, the Report of UNCTAD-X will be submitted to the UN 
General Assembly.

An Overview of the Work of the Commissions

It might be recalled that the Ninth session of the United Nations Conference on Trade and 
Development held at Midrand (South Africa) in 1996, decided to pay more attention in its analytical 
and deliberative work on the following areas:

- Globalization and development

- International trade in goods and services, and commodity issues

- Investment, enterprise development and technology

- Services infrastructure for development and trade efficiency.

The emphasis of UNCTAD since the Midrand session has mostly focussed on analyzing the 
impact of the Uruguay Round Agreements on development and working out modalities for enhancing 
capacities of developing countries for participation in the multilateral trading system. To accomplish 
this agenda, UNCTAD-IX established the following subsidiary bodies of the Trade and Development 
Board: (i) the Commission on Trade in Goods and Services, and Commodities; (ii) the Commission 
on Investment, Technology and Related Financial Issues; and (iii) the Commission on Enterprise, 
Business Facilitation and Development. These commissions adopt an integrated approach in their 
respective areas of competence and meet once a year, unless otherwise decided by the Board.

The following part seeks to provide an overview of the activities of the three Commissions.
I. Commission on Trade in Goods and Services, and Commodities

It may be recalled that the third session of the Commission held from 28 September to 2 
October 1998, had endorsed the convening of three expert level meeting in the year 1999 on the 
following topics:

13[13] TD/B/EX(20)/L.1.

14[14] TD/380, 29 July 1999.



(i) Examining trade in agricultural sector, with a view to expanding the agricultural exports of 
the developing countries, and to assisting them in better understanding the issues at stake in 
the upcoming agricultural negotiations;

(ii) Scope for Expanding Exports of Developing Countries in Specific Services Sectors through 
All GATS Modes of Supply, taking into account their interrelationship, the role of information 
technology and of new business practices;

(iii) The impact of changing supply-and-demand market structure on commodity prices and 
exports of major interest to developing countries.
Accordingly, the Expert Meeting on Trade in the Agricultural Sector was held at Geneva from 

26 to 28 April 1999. The Agreed Conclusions of the Expert Meeting recognized that least developed 
countries (LDCs) lacked the capacity to improve their competitive position and exploit opportunities 
arising from global agricultural trade. The following issues have been identified as problems facing 
developing countries, particularly LDCs, and that need to be taken into account in the upcoming 
agricultural negotiations:
(i) Market Access: Need to identify possible tariff reduction formulae to be employed in 

the next reform process; and discussions which on the future of Special Safeguard (SSG) 
provision, which has often been applied against exports from developing countries.

(ii) Domestic Support: Further discussions required to identify how development aspects 
of domestic support measures in developing countries could be incorporated in the domestic 
support countries.

(iii) Export subsidies and support.

(iv) Technical support provided pursuant to the Sanitary and Phyto Sanitary and Phyto Sanitary 
Agreement (SPS) and Agreement on Technical Barriers to Trade (TBT) needs to be 
increased.

(v) Special and Differential Treatment (S&D): S&D treatment could focus on 
specific features of market access, increased productivity, food security, the need to protect 
small farmers, the special situations of small and vulnerable economies and developing 
countries with large segments of the population dependent on the agricultural sector for 
employment.15[15]

The Expert Meeting on Air Transport Services on "Clarifying Issues to Define the Elements of 
the Positive Agenda of Developing Countries as Regards both the GATS and Specific Sector 
Negotiations of Interest to Them", was held at Geneva from 21 to 23 June 1999. It may be noted that 
the current Annex on Air Transport in the General Agreement on Trade in Services (GATS) rules out 
its application to traffic rights and services related to traffic rights. The Annex however lists three 
services related to air transport to which the rules of the GATS apply. Yet commitments in these 
three sectors are limited.

The Expert Meeting in its agreed conclusions 16[16] urges GATS signatories to review their 
commitments and also to consider options for extending the coverage of items similar to those now 
listed in paragraph 3 of the Annex. The Agreed conclusion examines the ways of extending the 
coverage; deals with treatment of developing countries; and analyses the application of competition 
policy and other regulatory issues in this sector. Accordingly, the Expert Meeting recommended that 
the UNCTAD in collaboration with the International Civil Aviation Organization (ICAO), should work 
with developing countries on these options and the construction of the positive agenda for further 
negotiations.

15[15] TD/B/COM.1 /23;TD/B/COM.1/EM.8/3. 
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The Expert Meeting on the "Impact of Changing Supply-and-Demand Market Structures on 
Commodity Prices and Exports of Major Interest to Developing Countries" was held at Geneva from 7 
to 9 July 1999. The Agreed Conclusions prescribe a large number of actions and policies to enhance 
the benefits of commodity production and trade for developing countries. 17[17] These conclusions 
are grouped under three heads:

(a) policies with regard to the general state of the world commodity economy;

(b) policies specific to improving the domestic framework for commodity sector production, 
processing and trade, specifically in the light of market liberalization; and

(c) policies towards adapting to and realizing opportunities arising from international 
commodity market conditions.

The conclusions of the three expert group meetings were forwarded to the Commission on 
Trade in Goods and Services, and Commodities that held its fourth session on 20th September 1999.
II. Commission on Investment, Technology and Related Financial Issues

In pursuance of the decisions of the Commission at its third session held in September 1998 
the following expert group meetings were convened:

An Expert Meeting on "International Investment in the Interest of Promoting Growth and 
Development" was held at Geneva from 24 to 26 March 1999. The Expert Meeting reviewed the ways 
and means, by which existing international investment agreements (IIAs) provide for flexibility for the 
purpose of promoting growth and development and discussed pertinent experiences, including 
various concepts applied at different levels of IIAs. The Agreed Conclusions of the Expert Meeting 
state that the three expert meetings convened by the Commission so far on the development 
dimensions of IIAs have assisted in clarifying some of the concepts and mechanisms available for 
IIAs so as to be responsive to development concerns.18[18] The Expert Meeting recommended that 
the report submitted by the UNCTAD Secretariat 19[19] should be revised in the light of the 
discussions during the Expert Meeting.

An Expert Meeting on "Foreign Portfolio Investment and Foreign Direct Investment: 
Characteristics, Similarities, Complementarities and Differences, Policy Implications and 
Development Impact" was held at Geneva from 28 to 30 June 1999. The Expert Meeting examined 
how different types of investment flows could contribute to development and discussed in the regard 
the relationship between foreign direct investment (FDI) and foreign portfolio investment (FPI) flows. 
Noting the respective roles of FDI and FPI the Agreed Conclusions20[20] of the Expert Meeting, 
undertook a comparative examination of both these flows under the following heads: statistical 
recording, contribution to development, determinants and volatility, policy implications, etc.

The Intergovernmental Group of Experts on Competition Law and Policy met at its second 
session from 7 to 9 June 1999 at Geneva. Keeping in view that the Fourth Review Conference is 
scheduled to be held in the year 2000, the Group invited the Secretary General of UNCTAD to 
prepare an assessment of the operation of the Set of Multilaterally Agreed Equitable Principles and 
Rules for the Control of Restrictive Business Practices ("Set"). The Agreed Conclusions of the 
Intergovernmental Group recommended that the Fourth Review Conference consider the following 
issues related to the better implementation of the Set:21[21]

17[17] TD/B/COM.1/26;TD/B/COM.1/EM.10/3.

18[18] TD/B/COM.2/EM.5/L.1.

19[19]International Investment Agreements and Concepts Allowing for Flexibility in the Interests of 
Promoting Growth and Development. Doc. No. TD/B/COM.2/EM.5/2.

20[20] TD/B/COM.2/EM.6/L.1.

21 [21] TD/B/COM.2/19;TD/B/COM.2/CLP/14.



(a) Experience gained so far with the establishment of competition laws and competition 
authorities and enforcement of the law and competition advocacy in developing 
countries, countries with economies in transition, and relevant regional organizations;

(b) Organization and powers of competition authorities, including how to determine 
enforcement priorities;

(c) Treatment of confidential information in competition law and policy;

(d) The role of competition policy in economic development;

(e) Competition policy issues in telecommunications; and

(f) Competition policy and its implications for regulatory and legislative reforms.

Guideline for National Systems for the Qualification of Professional Accountants: It may be 
recalled that the Intergovernmental Working Group of Experts on International Standards of 
Accounting and Reporting (ISAR) was created by resolution 1982/67 of the Economic and social 
Council. It is the only intergovernmental working group in the UN system devoted to the international 
harmonization of national accounting and reporting practices at the corporate level. The ISAR at its 
sixteenth session in Geneva from 17-19 February 1999 recognized that improved accounting 
disclosure and auditing depends on the existence of qualified professional accountants and 
recommended the "Guideline for National Systems for the qualification of Professional Accountants" 
(hereafter 'Guidelines'). The Guideline is structured in the form of recommendations. It 
includes22[22]:

- Recommendation on general education;

- Recommendation on professional education other than education for professional 
knowledge;

- Recommendation on the modern curriculum for education for professional 
knowledge;

- Recommendations for the assessment of professional competence (examinations);

- Recommendations on practical experience; and

- Recommendations of adherence to a code of professional ethics.

The agreed conclusions of the above-said expert meetings were forwarded for the 
consideration of the Commission at its fourth Session held on 4-8 October 1999.
III. Commission on Enterprise, Business Facilitation and Development

Pursuant to the decision of the Commission on Enterprise, Business Facilitation and 
Development at its third session in November 1998, the following two expert group meetings were 
held in 1999.

An Expert Meeting on Sustainable Financial and Non-Financial Services for SME 
Development was held at Geneva from 2 to 4 June 1999. In the Agreed Conclusions and 
Recommendations23[23] adopted by the Expert Meeting, the difficulties faced by financial institutions 
to serve small and medium-sized enterprises (SMEs) because of high risk and high transaction costs 
was recognised and appropriate recommendations to governments and UNCTAD were suggested. 
As regards the non-financial services, the Expert Meeting recognized that SMEs are unable to make 
their full potential contribution because they lack access to markets, finance, and technology and 
business skills. Against this backdrop, the Expert Meeting recommended "principles of good practice" 
to be adopted by governments and the international community when promoting the delivery of

22[22] TD/B/COM.2/ISAR/L.2.

23[23] TD/B/COM.3/EM.7/L.1.



business development services for enterpreneurship, productivity improvement, mobilization and 
efficient use of local savings.

An Expert Meeting on Capacity-Building in the Area of Electronic Commerce: Legal and 
Regulatory Dimensions was held at Geneva from 14 to 16 July 1999. The importance of electronic 
commerce as a vehicle for promoting the participation of developing countries in global trade and 
development should be recognised. To do so, the legal issues electronic commerce need to be 
addressed and monitored on a regular basis. The Agreed Conclusions and Recommendations24[24] 
as adopted by the Expert Meeting, inter alia, urged Governments to:

- examine the existing legal infrastructure to see if paper-based form requirements prevent 
laws from being applied to electronic transactions and to determine whether such form 
requirements should be adjusted to make their laws technology-neutral and permit their 
interpretation and application in an electronic environment;

- to give consideration to using the UNCITRAL Model Law on Electronic Commerce?as a 
basis for preparing new laws or adjusting current laws.

More significantly, developed country governments were urged to dismantle barriers to global 
electronic commerce for developing countries by removing restrictions on the export of technology, 
especially with respect to state-of-the-art encryption systems and products, as well as associated 
technologies and computer systems.

It was recommended that international organizations should strengthen their assistance to 
developing countries in the following areas:

- Reviewing and adopting their national laws to accommodate electronic commerce;

- Promoting awareness, education and training; and

- Developing/strengthening electronic commerce infrastructures.

As regards the role of UNCTAD, the Expert Meeting recommended that UNCTAD should 
seek to assist developing countries in preparing legislation to accommodate electronic commerce. It 
was suggested that UNCTAD should intensify its training activities in the field of legal aspects of 
electronic commerce, especially for developing countries and their small and medium-sized 
enterprises (SMEs). It was proposed that a special segment on legal aspects of electronic commerce 
could be included in UNCTAD's existing training programmes, such as TRAIN FOR TRADE.

The recommendations of the Expert Meetings were forwarded to the fourth session of the 
Commission on Enterprise, Business Facilitation and Development held at Geneva from 19 to 23 July 
1999.
C. United Nations Industrial Development Organization (UNIDO)

The work programme of UNIDO in the area of international trade law appears to be focused 
on the preparation of guidelines, manuals and checklists of contractual clauses so as to assist 
parties from the developing countries in concluding industrial contracts. These may be enumerated 
as below:

(1) Guidelines on the purchase, maintenance and operation of basic insurance coverage for 
processing plants in developing countries;

(2) UNIDO Model from of agreement for the licensing of patents and know-how in the 
petrochemical industry, including annexes, in integrated commentary and alternative texts of 
some clauses;

(3) Items which could be included in contractual arrangements for the setting up of a turnkey 
plant for the production of bulk drugs (pharmaceutical chemicals) or intermediaries included in 
the UNIDO list;

24[24] TD/B/COM.3/E.8/L.1.



(4) UNIDO Model form of licensing and engineering services agreement for the construction of a 
fertilizer plant;

(5) UNIDO Model form of turnkey lump-sum contract for the construction of a fertilizer plant;

(6) UNIDO Model form of semi-turnkey contract for the construction of a fertilizer plant;

(7) UNIDO Model form of cost-reimbursable contract for the construction of a fertilizer plant;

(8) Guidelines for Infrastructure through Build-Operator-Transfer Projects: The BOT Guidelines 
prepared by UNIDO cover the entire spectrum of financial and legal issues faced by 
government authorities and project managers in the development of BOT projects, while 
offering developing countries the basic orientation needed to design effective BOT strategies. 
The Guidelines inter alia, contain chapters on the following aspects: introduction to the BOT 
concept; the government's role in providing for successful BOT projects; transfer of technology 
and capability building; procurement issues and selection of sponsors; financial structuring of 
BOT projects; and standard forms of agreements relating to construction, operation and 
maintenance.

(9) The UNIDO Manual on Technology Transfer Negotiations: This Manual is primarily intended to 
serve the purpose of a teaching tool for technology transfer negotiation courses for enhancing 
he negotiation skills of the developing countries.

D. International Institute for the Unification of Private Law (UNIDROIT)

The 78th Session of the Governing Council of UNIDROIT met in Rome from 12-16 April 1999. 
The current work programme (1999-2000) of the UNIDROIT includes: (a) International Interests in 
Mobile Equipment; (b) UNIDROIT Principles of International Commercial Contracts; (c) Model Law 
on Franchising; (d) Transnational rules of Civil Procedures; and (e) Uniform rules for transport.

Draft Convention on International Interests in Mobile Equipment

The purpose of the proposed convention is to establish an international legal regime for 
security and related interests in equipment of a kind normally moving from one State to another in 
the normal course of business for example aircraft and railway rolling stock, satellites and other 
space objects. It may be recalled that this project resulted from a proposal made by Mr. T.B. Smith 
QC, the Canadian Member of the Governing Council of UNIDROIT in 1988. Accordingly, an 
exploratory working group constituted by UNIDROIT had concluded that the legal uncertainties 
resulting from the application of the lex rei_sitae tended to deter banks and other financial 
institutions from extending secure financing facilities for high value mobile equipment.

Against this backdrop, a study group was constituted by the Council for the purpose of 
preparing uniform rules on certain international aspects of security interests in mobile 
equipment.25[25] At the conclusion of the fourth round, the study group adopted the text of a 
Preliminary Draft UNIDROIT Convention on International Mobile Equipment. The main features of 
this draft convention are:

(i) it enumerates a new framework convention/protocol approach to law making wherein 
States have the required flexibility to join the treaty and abide by its obligations;

(ii) it provides international protection to security interests in high value, uniquely 
identifiable mobile equipment;

(iii) it provides for a regime by which such interests can be perfected by registration, 
thereby enabling third parties to discover their existence; and

(iv) lays down rules for the recognition and prioritization of interests, both within and 
outside the debater's bankruptcy.

25[25]The study group met in four sessions from 1993-1997. Besides a number of specialized working 
groups on aviation, rail and space industries provided vital input regarding the impact of the work of 
the study group.



The preliminary draft convention and the draft protocol on matters specific to Aircraft 
Equipment were considered by the 77th Session of the Governing Council. At the 78th Session of the 
Council the First Joint Session of the UNIDROIT Committee of Government Experts for the 
preparation of a draft convention on international interests in mobile equipment and a draft Protocol 
thereto on Matters Specific to Aircraft Equipment and the sub-committee of the ICAO Legal 
Committee on the Study of International Interests in Mobile Equipment (aircraft equipment) was held 
in Rome from 1-12 February 1999. This meeting threw up a number of issues requiring special 
attention. Chief among these were the insolvency related provisions of the preliminary draft.

At the First Joint Session a major issue was the adequacy of the insolvency related 
provisions of the draft convention and the draft Protocol thereto on Matters Specific to Aircraft 
Equipment (hereinafter Aircraft Protocol) in the light of the existing international instruments on 
insolvency and insolvency assistance and national law rules pertaining to transnational insolvency. 
The First Session decided to convene an Informal Insolvency Working Group to consider the 
insolvency provisions of the draft convention and the draft Aircraft Protocol. The Working Group met 
on 1 and 2 July 1999, but owing to shortage of time could not achieve much. Hence it was decided to 
carry forward this work done by the Insolvency Working Group to the Second Joint Session.

Similarly, at the First Joint Session a Registration Working Group was set up look into and 
consider the impact of the recommendations made by the Registration Working Group on the 
registration provisions of the preliminary draft Aircraft Protocol and to the structural and political 
aspects of the future International Registry for aircraft equipment.

At the Second Joint Session held in Montreal from 24 August - 3 September 1999, the 
discussions generally revolved around the structure of the instruments under preparation. While few 
delegates wanted the draft aircraft Protocol alone to deal with interests in mobile equipments, others 
had an open mind wherein work should continue on the basis of a multi equipment convention. 
Moreover, it was agreed that an integrated text of the preliminary draft convention and the draft 
Aircraft Protocol could be worked upon at the Third Joint Session.

At the Second Joint Session much progress was made by the Insolvency Working Group. 
The Working Group concentrated essentially on Articles XI and XII of the preliminary draft Aircraft 
Protocol. This included two options being given to the States: (a) Follow a 'hard approach', where a 
set period is provided for the giving of possession of the aircraft object to the obligee, should all 
defaults by the obligor not be cured at the end of such period; and (b) follow a 'softer approach' 
which involved providing judicial control and discretion in the obligee's realization of his security in 
the aircraft object.

The Second Joint Session also dwelt on the issue of jurisdiction related provisions of the 
preliminary draft conventions and draft Protocol, in light of the comments made by the Hague 
Conference on Private International Law. The Conference it must be remembered is preparing a 
Draft Universal Convention on Jurisdiction and the Recognition and Enforcement of Judgements. A 
Jurisdiction Working Group was set up to further look into the matter.

The Drafting Committee considered the recommendations of the Insolvency, Jurisdiction and 
Registration Working Groups and was able to complete a second reading of the preliminary draft 
convention and the draft aircraft protocol. Owing to the volume of work little substantial progress was 
made at the second joint session. To enable speedy completion of its work the session appointed an 
amicus curiae ad hoc group to complete unfinished work to enable the circulation of revised texts of 
the preliminary draft convention and draft aircraft protocol by end of 1999.

Also completed along with the draft aircraft protocol were the preliminary draft Protocol to the 
draft Convention on Matters Specific to Railway Rolling Stock. However, the preliminary Space 
Protocol to the preliminary draft Convention on Matters Specific to Space Property still continues. As 
regards the draft Rail Protocol the UNIDROIT Secretariat has been authorized by its Governing 
Council at its 78th Session to convene a Steering and Revisions Committee to consider the 
compatibility of the draft Rail Protocol to the draft Rail Convention and complete the same before the 
79th Session to be held in 2000.

UNIDROIT Principles of International Commercial Contracts



The UNIDROIT Principles of International Commercial Contracts were published in 1994 and 
a number of countries, it may be stated, adopted and incorporated these principles in their national 
arbitration, meditation or conciliation laws. The Governing Council appreciative of the good response, 
in 1997 constituted a working group for their preparation in the form of a second edition, wherein 
subjects not covered in the first edition, could be considered. The Working Group that met in 1998 
decided that the following subjects be dealt with on a priority basis: agency, limitation of actions, 
assignment of contractual rights and duties, contracts for the benefit of a third party, set off and 
waivers. A number of Rapporteurs on these subjects were appointed. The second session of the 
Working Group was held in Bozen, Italy from 22-26 February 1999.

At its 78th Session the Governing Council approved the addition, as a footnote to paragraph 2 
of the Preamble of the Principles of the following text of a model clause to assist parties in 
incorporating the UNIDROIT Principles into their contracts:

"Parties working to provide that their agreement be governed by the Principles might use the
following words, adding any desired exceptions or modifications:

"This contract shall be governed by the principles (1994) [excerpts to Articles?]"

Parties wishing to provide in addition for the application of the law of a particular jurisdiction 
might use the following words.

"This contract shall be governed by the UNIDROIT Principles (1994) except as to Articles?], 
supplemented when necessary by the law of [jurisdiction X]".

"However if such a clause is used along with an arbitration clause, the parties should take 
care to ensure that the two clauses are not incompatible".

As regards these principles on international commercial contracts, it has come to the notice 
of UNIDROIT that the new Panama Law on Arbitration (Decree NO. 5 of 8 July 1999) has in a unique 
way incorporated the UNIDROIT Principles. Articles 26 and 27 of the Panamian Law expressly 
mention UNIDROIT Principles and a lay, which may be chosen by the Parties and is to be taken into 
consideration by the arbitral tribunal, even in domestic arbitration cases, which is a novelty.
Other Topics under Consideration

Model Law on Franchising

The work on franchising was completed in 1998 with the publication of the Guide to 
International Master Franchise Agreements. The next stage will be the preparation of a model law on 
franchising to serve as a basis for the drafting of domestic legislation in this field. It may be recalled 
that the Governing Council had decided at the 1988 Session, to endorse the Secretariat's proposal 
that the Franchising Study Group commence work on a draft model law on franchising. A drafting 
Committee of the Study Group on Franchising held its first meeting in January 1999 to prepare the 
first draft. The Study Group in a Plenary will discuss this draft in December 1999.
Transnational Rules of Civil Procedure

The decision to include this item on the Work Programme of the UNIDROIT was taken 
pursuant to a proposal by the American Law Institute (ALI) to prepare uniform rules of procedure 
(including, if appropriate, provisional measures) applicable to transnational disputes once the 
question of jurisdiction has been settled, but before the question of recognition and enforcement of 
the judgement arises. Thereupon, the Governing Council decided to appoint an independent expert 
to prepare a flexibility study on the basis of which a decision would be taken as to the work to be 
carried out.

Model Law on Leasing

The Governing Council decided to include on its Work Programme the preparation of a model 
law on leasing, drawing on the expertise already gained by the UNIDROIT when it drew up the 
Convention on International Leasing in 1988. This effort, the Council felt, would greatly help the 
countries undergoing economic transition to formulate a coherent response, as a reform to their 
domestic laws is underway, which is sponsored by regional and universal development banks. It may



also be added that preliminary research carried out by the Secretariat of the UNIDROIT, had shown 
that external sources of funding could be located, to help finance the preparation of such a model 
law.
Uniform Rules Applicable to Transport

The Governing Council decided to include the preparation of uniform rules for transport in the 
work programme to provide assistance and cooperation to all those wishing to renew their transport 
laws. It was also felt that subject to availability of funds and the cooperation of other international 
organizations, this could be taken up.
E. Hague Conference on Private International Law

The work programme for the period 1996-2000 of the Hague Conference includes matters 
relating to: (i) Future Hague Convention on Jurisdiction and Foreign Judgements in Civil and 
Commercial Matters; (ii) The operation of the Hague Convention relating to Maintenance Obligations 
and of the New York Convention of 20 June 1956 on the Recovery Abroad of maintenance.

Mr. Mohammed Reza Dabiri, Deputy Secretary General, AALCC attended meeting of the 
Special Commission on the Question of International Jurisdiction and Recognition and Enforcement 
of Foreign Judgements in Civil and Commercial Matters, held in the Hague from 16-18 June 1999. 
The Special Commission has been entrusted the task of preparing a preliminary draft convention on 
the subject, which is to be submitted to the nineteenth Diplomatic Conference to be convened in 
2000. The proposed convention would apply to matters relating to international litigation i.e. in cases 
where the parties are all subjects of private law or are acting for private entities, which in turn, would 
mean that this would exclude all cases between a State or a state entity or any other entity acting on 
behalf of a State in public service.

Furthermore, it may be recalled that on the basis of a preliminary document prepared by the 
Secretariat in 1997, delegates had reached a consensus on the objectives of the proposed 
convention. Views were expressed that the proposed convention must be simple, effective and 
pragmatically drafted by public. They had also felt that the convention must incorporate elements of 
majority of legal systems and not duplicate the work on the subject pursued by other international 
organizations. Matters relating to jurisdiction were also discussed.

The agenda for the fourth meeting of the Special Commission included a discussion a 
Working Document 144. The discussions on the proposed convention covered issues relating to (a) 
substantive scope (Article 1); (b) defendant's forum (Article 3) which includes individuals, 
companies, legal entities; (c) choice of court (Article 4); (d) appearance of defendant (Article 5); (e) 
contracts in general or jurisdiction (Article 6); (f) contracts with consumer (Article 7); (g) labour 
contracts (Article 8) (h) branches (Article 9); (i) Torts or jurisdiction (Article 10); (j) provisional or 
protective measures (Article 14); (k) trusts (Article 12); (l) claims and counter claims (Article 17); (m) 
lis pendens (Articles 23); (n) forum non-convenient (Article 24); (o) rules of jurisdiction and 
recognition (Articles 25-27); (p) judicial cooperation (Article 35); and (q) dispute settlement (Article 
34). Detailed discussions on these topics resulted in a second reading of the draft text. It is hoped 
that the Special Commission would be able to complete its work and prepare a final text before the 
nineteenth session of the Conference in 2000, where the proposed convention would be adopted at a 
Diplomatic Conference.
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