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Introduction

1. After a long period of de facto Governments, and consequently of
political instability, democracy was restored to Bolivia in 1982, since when
it has endeavoured to consolidate democratic rule while ensuring full respect
for the fundamental rights of its citizens.

2. In recent decades, whenever there has been a democratic opening, and
especially since 1982, Bolivia has acceded to and ratified many of the main
human rights conventions and covenants of the United Nations and other
international bodies. One of the conventions which Bolivia has ratified is
the International Convention on the Elimination of All Forms of Racial
Discrimination, dated 22 September 1970, with whose provisions Bolivia
endeavours to comply by means of legislative, judicial and administrative
measures.

3. In Bolivia the principles of the inherent dignity and equality of all
human beings, proclaimed by the Charter of the United Nations, extend to and
are recognized for all the country’s inhabitants and residents by virtue of
domestic legislation and in particular the Constitution. On the basis of the
constitutional rules, those rights are also set out in codes and in specific
substantive and procedural acts, supplemented in some cases by supreme
decrees.

4. The current Constitution, promulgated by the Act of 2 February 1967 and
amended by the Act of 11 August 1994, enshrines the rights in question in
Part 1, Title 1, "Fundamental rights and duties of individuals" and protects
them by a series of preventive, deterrent and punitive measures contained in
Title 2, "Individual safeguards". Several other Titles (in particular Part 1,
Title 3; Title 2, Chapter IV; Part 2, Title 3 and Titles 2, 3, 4, 5 and 9 of
Part 3) set out the relevant legislation.

5. In accordance with article 6 of the Constitution, "Every human being has
legal personality and capacity under the law. He shall enjoy the rights,
freedoms and guarantees recognized by this Constitution, without distinction
as to race, sex, language, religion, political or other opinion, origin,
economic or social condition, or any other. Individual dignity and freedom
shall be inviolable. It is the fundamental duty of the State to respect and
safeguard them".

6. The Constitution is the supreme canon. Consequently, any other
legislative or regulative provisions must be subordinate to and in conformity
with the Constitution. Article 228 requires the courts, judges and
authorities to apply the Constitution in preference to the laws. The primacy
of the Constitution is absolute in respect of the fundamental principles,
guarantees and civil and political rights, which "may neither be amended by
any laws governing their exercise, nor require any prior regulations for their
enforcement" (Constitution, art. 229).

7. Any legislative provision adopted in Bolivia must be in accordance with
the principles and rules of the Constitution, which extend the broadest
possible equality of rights to all human beings. For example, article 9,
paragraph 6 of the Educational Reform Act, which was promulgated and published
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on 7 July 1994, states that education "is a right and duty of every Bolivian,
being organized and dispensed with the participation of the whole of society
without restriction or discrimination with respect to ethnic background,
culture, region, social status, physical, mental or sensory condition, gender,
creed or age ...".

8. The judiciary, and in particular the Constitutional Court and the Supreme
Court of Justice, ensure the juridical primacy of the Constitutional rules
relating to fundamental rights. The recently established Constitutional
Court is the sole instance in "questions of pure law concerning the
unconstitutionality of laws, decrees and non-judicial orders of any kind".

9. The Executive, which is responsible for the conduct of external
relations, negotiates and enters into agreements and other international
instruments. They are approved by the Legislature, which confers on them the
status of laws of the Republic and thereby incorporates them into domestic
legislation for application by any of the instances of the Judiciary.

10. Accordingly, the International Convention on the Elimination of All Forms
of Racial Discrimination, which Bolivia has ratified, is part of the Bolivian
legal system, as are all the other human rights covenants and conventions
which Bolivia has signed with the international community.

11. In conformity with Bolivian constitutional doctrine, individuals who feel
discriminated against or victims of any violation or restriction of their
fundamental rights and freedoms may invoke the provisions of the Convention
before the courts.

12. In conformity with article 9 of the Convention, we submit this report on
the legislative, judicial, administrative and other measures which Bolivia has
adopted to give effect to the provisions of the International Convention on
the Elimination of All Forms of Racial Discrimination.
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INFORMATION RELATING TO ARTICLES 2 TO 7 OF THE CONVENTION

Article 2

13. The fundamental measures adopted by Bolivia with a view to "eliminating
racial discrimination in all its forms and promoting understanding among all
races" include article 1 of the Constitution, which was recently amended by
the Act of 11 August 1994, and which states: "Bolivia, free, independent,
sovereign, multiethnic and multicultural, constituted as a unitary republic,
adopts for its Government the democratic representative form, founded on the
union and solidarity of all Bolivians". The practical importance of this
constitutional pronouncement is apparent from the fact that Bolivia’s
territory is inhabited by indigenous peoples such as the Quechua, Aymara and
Guaraní, with whom the Bolivian State endeavours to maintain peaceful
co-existence and relations through a policy of absolute equality of
opportunity in the economic, social and political spheres.

14. Furthermore, article 6 of the Constitution, which specifically relates to
the equality of all Bolivians before the law, states: "Every human being has
legal personality and capacity, in accordance with the law. He enjoys the
rights, freedoms and guarantees recognized by this Constitution, without
distinction as to race, sex, language, religion, political or other opinion,
origin, economic or social condition, or any other".

15. Consequently, the constitutional basis exists for fulfilling the
undertakings:

(a) to engage in no act or practice of racial discrimination against
persons, groups of persons or institutions and to ensure that all public
authorities and public institutions, national and local, shall act in
conformity with this obligation;

(b) not to sponsor, defend or support racial discrimination by any
persons or organizations;

(c) to amend, rescind or nullify any laws and regulations which have
the effect of creating or perpetuating racial discrimination wherever it
exists;

(d) to prohibit and bring to an end, by all appropriate means, racial
discrimination by any persons, group or organization;

(e) to eliminate barriers between races and to discourage anything
which tends to strengthen racial division.

Special measures

16. Bolivia is a nation composed of various indigenous peoples whose ancestry
and traditions have shaped its national identity. To safeguard and protect
these peoples, Bolivia has granted them special rights, for example by
allocating them geographical areas reserved for their exclusive use (Supreme
Decrees Nos. 22609, 22610, 22611 and 22612, dated 24 September 1990).
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17. The preambular part of the first of these Decrees states that it is the
intention of the Government to formulate policies directed towards the
recognition and consolidation of the territories of the indigenous peoples in
order to ensure their physical existence and their social, cultural, economic
and political development. Articles 1, 2 and 5 of the Decree go on to state
as follows:

"The area traditionally occupied and marked out by the 36 natural
landmarks, ancestrally known to the Sirionó people, and located in
’El Eviato’, San Javier canton, Cercado province in the department of
Beni is hereby recognized as the indigenous territory of the Sirionó
people. ... An area of 30,000 hectares in the ’Monte San Pablo’,
contiguous to ’El Eviato’ is also recognized as indigenous Sirionó
territory. ... The indigenous Sirionó territory is inalienable,
indivisible, imprescriptible and unattachable; the Sirionó may make
rational use of the water resources, land, flora and fauna existing
therein in accordance with their usages, customs and development
requirements ...".

18. The second of the above-mentioned Decrees stipulates that recognition of
the Isiboro-Sécure National Park as indigenous territory on behalf of the
peoples originating from and living there is not incompatible with its status
as a national park, and article 6 states:

"All construction and development work, and in particular the
building or laying of any roadways and pipelines, within the indigenous
territory of the Isiboro-Sécure National Park may be carried out only
after a prior detailed environmental impact study, duly approved by the
Ministry of Rural and Agrarian Affairs, and with the participation of the
region’s indigenous organization ...".

19. Articles 1 and 16 of the third Decree, No. 22611, state:

"The Chimanes region is hereby designated an indigenous area,
making up the socio-economic space for the survival and development of
the indigenous communities and settlements of the Chimanes, Mojeño,
Yuracaré and Movima living there ... . Logging firms shall withdraw their
installations and equipment from the indigenous territories ...".

20. Lastly, the third Decree, No. 22612, established a committee to draft a
bill on the indigenous peoples of the eastern and Amazonian regions,
designating the indigenous ethnic groups and peoples, establishing their
rights and duties, and defining relations between their traditional internal
government structures and the Republic’s political and administrative system.

The legacy of the past

21. Despite all the efforts made by the present Government to ensure the
well-being of all sectors of Bolivia’s population on equal terms, there is a
historic legacy of abuses against certain ethnic groups, in areas remote from
the population centres. One such case is that of the Guaraní people, many of
whose members are exploited by landowners in south-east Bolivia.
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22. In its report to the 1994 legislative session, the Human Rights Committee
of the Chamber of Deputies made the following observations about the situation
of the Guaraní people:

"The Guaraní people, who live in the provinces of Cordillera de
Santa Cruz, Luis Calvo and Hernando Siles de Chuquisaca, survive in
inhuman conditions of semi-slavery, entire families being forced to
provide compulsory domestic service and held in servitude, as well as
being denied access to education and health care, while their lands are
systematically confiscated ... . The land problem in the Chaco is
characterized by the ceaseless spoliation of some free communities,
through legal trickery or de facto seizure ... . Meanwhile the captive
communities on the estates do not possess a single plot of their own and
face difficulties in sowing crops or raising animals on the patches of
land lent them by their boss ... ."

Article 3

23. Bolivia has actively joined all condemnations by the United Nations of
racial segregation and apartheid. While the apartheid regime was in force in
the Republic of South Africa Bolivia had no trade relations of any kind with
South Africa, and when that country instituted democratic changes in 1994
Bolivia publicly welcomed the end of the racist policy there. In June 1994,
the Vice-President of Bolivia, Victor Hugo Cárdenas, headed a Bolivian
delegation which attended the investiture of President Nelson Mandela in Cape
Town. In a key passage of the speech he made on that occasion he said:

"The victorious outcome of the struggle against racism and
segregation, consolidated by the investiture of the first President of
South Africa, Nelson Mandela, is a forceful assertion that both Bolivia
and South Africa have begun the construction of multi-ethnic,
multicultural and multilingual democracy on the firm foundations of
national unity and comprehensive social welfare ... . The arduous
process of reform under way in Bolivia, at the cost of considerable
sacrifice, undoubtedly has a promising future. Not only Bolivia, but the
whole world is on the path towards a multicultural democratic system
under which different ethnic groups, cultures and customs have their role
to play in building democracy in the country ... ."

24. Subsequently, in statements to the international press he said:

"We Bolivians must give serious thought not only to the
normalization of relations with South Africa, including the opening of
Bolivia’s own mission in that African country ... it is fully recognized
that the process of change that has begun in South Africa has been very
painful and has involved sacrifices, but it also carries a message for
Bolivia in particular, for it shows that the construction of a
multi-ethnic and multicultural democracy is no longer a dream ... .
Like Bolivia, South Africa is building a multi-ethnic, multicultural and
multilingual democracy. We Bolivians have much to learn from the common
features of both countries, and we should rejoice that in Bolivia this
process of change has not cost as many lives as in South Africa, where
the wounds are still recent ... ."
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25. Bolivia has ratified the International Convention on the Suppression and
Punishment of the Crime of Apartheid and the International Convention against
Apartheid in Sports. It has also ratified the Convention on the
Non-applicability of Statutory Limitations to War Crimes and Crimes against
Humanity, which declares that statutory limitations do not apply to inhuman
acts attributable to the policy of apartheid, among other crimes.

26. Lastly, it should be mentioned that Bolivia has supported all the
resolutions of the General Assembly and other bodies within the United Nations
system, as well as those of other international forums, that have condemned
apartheid and provided assistance to its victims.

Article 4

27. In consonance with article 6 of the Constitution, which declares that all
people are equal before the law, no Government of Bolivia has approved any
legislative or administrative provisions that justify or foment racial hatred
and racial discrimination in any form. Here are some provisions of Bolivian
legislation that support equality and condemn any type of discrimination:

(a) Civil Code:

"Art. 22. Personal rights and such other rights as are established
by this Code shall be exercised by individuals without any
discrimination.

Art. 23. Personal rights are inviolable and any infringement of
them shall entitle the victim to demand that the violation cease, in
addition to claiming reparation for any material or moral injury."

(b) Penal code: The Bolivian Penal Code, which has been in force since
2 April 1973, does not classify racism or any form of social
discrimination as an offence; however, it does establish the equality of
citizens before the law and penalizes genocide in the following terms:

"Art. 5. Criminal law recognizes no personal exemptions or
privileges, but its provisions shall apply to persons aged over 16 at the
time of the act.

Art. 138. (Genocide) Anyone who, with the intention of totally or
partially destroying a national, ethnic or religious group, inflicts
death upon or causes injury to the members of the group, subjects them to
inhuman living conditions, imposes measures intended to prevent them from
reproducing, or violently effects the displacement of children or adults
towards other groups shall be punished by a prison sentence of from 10 to
20 years.

The same punishment shall apply to the perpetrators or other
persons directly or indirectly guilty of sanguinary massacres within the
country.

If the culprits are authorities or officials, the penalty shall be
increased by a fine of from 100 to 500 days’ pay."
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(c) Family Code :

"Art. 3 (Treatment by the law). The members of the family are
entitled to equal treatment by the law in the regulation of conjugal and
filial relations, as well as in the exercise of parental authority and in
other similar situations; any discriminatory provision or criterion
incompatible with the essential worth and dignity of the human person is
hereby abrogated."

(d) Minors’ Code :

"Art. 4. The provisions of this Code shall apply to all minors on
Bolivian territory, regardless of their nationality, religion, and
social, cultural or economic status. Protection for minors shall extend
wherever applicable to Bolivian minors outside Bolivia.

Art. 15. Every minor has the right to life and to health. The
State has the obligation to guarantee and protect these rights, by social
policies designed to ensure decent conditions for the gestation, birth
and overall development of minors.

Art. 19. The State, through the appropriate agencies, shall ensure
that minors enjoy universal and equal access to measures and services for
the promotion and restoration of health, and provide for those who need
them, medicines, prostheses, and such other requirements for medical
treatment, training or rehabilitation as are necessary. To this end, a
sliding scale of prices shall be established on the basis of a socio-
economic survey."

(e) Popular Participation Act :

"Art. 1. This Act recognizes, promotes and consolidates the
process of popular participation by bringing together the indigenous,
rural and urban communities in the legal, political and economic life of
the nation. It endeavours to improve the quality of life of Bolivian men
and women by means of a fairer distribution and better administration of
public resources. It strengthens the political and economic instruments
necessary to perfect representative democracy by facilitating citizen
participation and guaranteeing equality of opportunity at the various
levels of representation to men and women."

Art. 2. To achieve the objectives described in article 1,
Art. 2 (c) ’Establishes the principle of equal distribution per
inhabitant of the joint resources from taxation allocated and transferred
to the departments, through the corresponding municipalities and
universities, and seeks to correct the historical imbalances between
urban and rural areas’.

Art. 8. ... to promote equal access by men and women to levels of
representation."
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Judicial Measures

28. Pursuant to the provisions of the Constitution and of the Penal Code,
Bolivian courts severely punish any offence involving acts of racial,
religious or other discrimination. An example of their determination in this
regard is the case of the xenophobic "Zarate Wilka" terrorist group which, on
24 May 1989 murdered the United States Mormons Jeffrey Brent Ball and Todd Ray
Wilson, out of racial and religious hatred.

29. Parts of the sentence handed down on 21 August 1992 in the above case
read as follows:

"From the various proclamations, messages and other information put
forward in the trial the existence of a group of individuals operating
under the name of ’Zarate Wilka armed liberation forces’ has been
incontrovertibly demonstrated ... their main aim was to disrupt and
subvert the democratic system of Government established by the
Constitution through acts of violence designed to sow fear and to disturb
public order and peace, and by harassment of the citizens of specific
countries ... the chain of events running from the attack on Teófilo Nina
Quispe on 17 July 1988 to the murder of the United States citizens
Jeffrey Brent Ball and Todd Ray Wilson, demonstrates the essential
indivisibility of the judgement of all these acts in a single trial, on
account of their special nature and circumstances, although they occurred
at different times and places ... in 1987, on the initiative of Jhonny
Justino Peralta, a group was formed that was ultimately to bear the name
of ’Zárate Wilka armed liberation forces’, whose purpose - as they put
it - was to awaken society, by unlawful acts of harassment directed
against specific objectives, to the exploitation by the United States of
the Latin American countries, including ours, and of the poor and the
peasants, ... on 24 May 1989, at approximately 10.15 p.m., they shot
Jeffrey Brent Ball and Todd Ray Wilson at point-blank range in the
doorway of their home located in José María Achá street, using the same
9 mm automatic weapon with which they had executed Teófilo Nina
Quispe ... . Accordingly: the sixth district criminal court of the
capital, in the name of the law and by virtue of the ordinary
jurisdiction exercised by it, administering justice in the first
instance, concurring in part with the indictment contained on pages 1544
to 1576 hereby finds Jhonny Justino Peralta Espinoza, whose particulars
are contained in his confession on pages 1757 to 1769, and Victor Eduardo
Prieto Encinas, whose particulars are unknown ... guilty of the offences
of aggravated terrorism and criminal association, defined and penalized
by articles 133-II and 132-I of the Penal Code, and hereby sentences them
to a custodial penalty of 30 years’ imprisonment to be served in the San
Pedro de Chonchocoro prison, in addition to payment of reparation for the
civil damages and payment of costs to the State and to the claimants for
criminal indemnification ... ."

Article 5

30. The equality of all Bolivians before the law is expressly recognized by
article 6 of the Constitution.
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31. Article 228 of the Constitution states:

"The Political Constitution of the State is the supreme canon of
the national legal system. The courts, judges and authorities shall
apply it in preference to the laws, and shall apply the latter in
preference to any other decisions."

32. The Constitution makes no distinction between men and women; its language
is generic and accordingly it recognizes both men and women as citizens
regardless of their level of education, occupation or income.

33. Article 41 of the Constitution, as amended by Act No. 1585
of 12 August 1994, states:

"Art. 41. Bolivians, male and female, over 18 years of age,
regardless of their degree of education, their occupation or their income
shall be citizens."

34. Accordingly, there is a constitutional and legislative basis for
guaranteeing the following rights:

(a) The right to equal treatment before the tribunals and all other
organs administering justice.

(i) Article 5 of the Judicial Organization Act states that:

"The magistrates and judges, when hearing and deciding cases, shall
apply the Political Constitution of the State in preference to laws, and
shall apply the latter in preference to any other provisions. A special
law shall apply in preference to a general one."

(ii) Article 3 of the Prosecution Service Organization Act states:

"The Prosecution Service shall act in strict subordination to the
legal system; whenever appropriate it shall undertake on its own
initiative actions inherent in its functions and shall oppose any actions
that are brought unduly, to the extent and in the manner prescribed by
the Political Constitution of the State and by law."

(b) The right to security of person and protection by the State against
violence or bodily harm, whether inflicted by government officials or by any
individual, group or institution.

(i) The Constitution provides as follows:

"Art. 12. Any kind of torture, coercion, extortion or other form
of physical or moral violence is prohibited, under penalty of immediate
removal from office and without prejudice to the sanctions that may be
incurred by anyone who applies, orders, instigates or consents to it.

Art. 13. Assaults on the person render the immediate perpetrators
responsible, and the fact that in committing the offence they obeyed the
orders of a superior shall not serve as an excuse.
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Art. 14. No one may be tried by special commissions or turned over
to judges other than those designated before the offence was committed,
nor shall anyone be compelled to testify against himself in a criminal
trial or against blood relatives up to the fourth degree inclusive, or by
affinity up to the second degree, as reckoned by civil law."

(ii) In addition, in the case of an offence against or a violation
of any of his fundamental rights, any person living on
Bolivian territory has the unrestricted right to apply for
habeas corpus or for amparo to ensure that due legal form is
observed or take proceedings against unlawful acts or undue
omissions on the part of officials and individuals. These
remedies are provided for in articles 18 and 19 of the
Constitution.

(c) Political rights, in particular the right to participate in
elections - to vote and to stand for election - on the basis of universal and
equal suffrage, to take part in the Government as well as in the conduct of
public affairs at any level and to have equal access to public service.

(i) Articles 219, 220 and 221 of the Constitution provide as
follows:

"Art. 219. Suffrage shall constitute the foundation of the
representative democratic regime and shall be based on the universal,
direct and equal, individual and secret, free and compulsory vote, by
public ballot and under the system of proportional representation.

Art. 220. All Bolivians who have reached 18 years of age are
voters, regardless of their level of education or their occupation, with
no further requirement than obligatory registration on the electoral
roll.

Foreign citizens may vote in municipal elections under the
conditions prescribed by law.

Art. 221. Citizens who meet the requirements laid down in the
Constitution and the laws may be elected to public office."

(ii) Article 3 of the Electoral Act of 5 July 1991 provides:

"The principles of suffrage are the following: (a) The universal,
direct, free, compulsory and secret vote. Universal, because all
citizens without distinction possess the right to vote; direct, because
the citizen participates personally in the election and votes for the
candidates of his choice; free, because it expresses the will of the
elector; compulsory, because it is a civic duty that may not be
renounced; and secret, because the law guarantees the confidentiality of
the vote; (b) The public and definitive ballot; (c) The system of
proportional representation that guarantees the rights of majorities and
minorities".
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(d) Other civil rights such as freedom of movement and the rights to
nationality, to marriage, to own private property, to inherit and to freedom
of opinion, expression and assembly.

(i) The Constitution provides:

"Art. 7. Every person has the following fundamental rights, in
accordance with the laws which regulate their exercise:

(b) To express his ideas freely;

(c) To assemble and associate for lawful purposes;

(g) To enter, stay in, pass through and leave the national
territory;

(h) To make petitions, individually or collectively;

(i) To own private property, individually or collectively,
provided it fulfils a social function.

Art. 3. The State recognizes and upholds the Roman Catholic
Apostolic Religion. It guarantees the right to public practice of all
other religions ...

Art. 36. The following shall be Bolivians by birth: (1) Persons
born on the territory of the Republic, except children of aliens who are
in Bolivia at the service of their Government; (2) Persons born abroad to
a Bolivian father or mother, by simply settling on Bolivian territory or
registering with the consulates.

Art. 37. The following shall be Bolivian by naturalization:

(1) Spaniards and Latin Americans who acquire Bolivian
nationality without renouncing that of their origin, provided there
exist reciprocal agreements on multiple nationality with their
respective Governments.

(2) Aliens who, having resided for two years in the
Republic, declare their wish to acquire Bolivian nationality and
who obtain a certificate of naturalization in accordance with the
law.

The period of residence shall be reduced to one year in the
case of foreigners if:

(a) They have a Bolivian spouse or children;

(b) They are engaged in regular agricultural or
industrial work;

(c) They perform educational, scientific or technical
functions;
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(3) Alens who at the legally required age perform military
service;

(4) Aliens who for their services to the country are granted
Bolivian nationality by the Chamber of Senators".

(ii) Regarding the right to marriage, the family and motherhood
the Constitution provides:

"Art. 193. Matrimony, the family and motherhood are under the
protection of the State.

Art. 194. Matrimony is founded upon the equality of the rights and
duties of the spouses.

Free or de facto unions that meet the conditions of stability and
exclusivity and that are maintained between persons having the legal
capacity to marry produce effects similar to those of marriage with
respect to the personal and property relations of the partners and as
regards the children born to them.

Art. 195. All children, regardless of their origin, have equal
rights and duties towards their parents."

(iii) For its part, the Family Code states:

"Art. 5. (Public order) The rules of family law are a matter of
public policy and may not be renounced by individual decision, under
penalty of nullity, except where the law specifically permits.

Art. 41. The law recognizes only civil marriage, which must be
solemnized in accordance with the requirements and formalities specified
in this Title.

Art. 44. A male under the age of 16 and a woman under the age
of 14 may not contract marriage.

The court may grant a dispensation from the age requirement if
there are serious and substantiated grounds".

(iv) Regarding the right to inherit, the main provisions contained
in the Civil Code are as follows:

"Art. 1000. A person’s succession shall be opened by his actual or
presumed death.

Art. 1002. The estate devolves by law or by the will of the
deceased as expressed in his testament. In the first case, the heir is
an heir at law, in the second a testamentary heir.

The legal heirs may be forced heirs; to whom the succession falls
solely by the operation of the law; the others are simply heirs at law,
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who are entitled to the succession in default of forced or testamentary
heirs.

Art. 108. In order to inherit, a person must exist, i.e. have been
born or conceived, when the succession is opened."

(e) The rights to work, to form and join trade unions, to housing, to
social security, to education and to participation in cultural activities.

The Constitution contains the following provisions:

"Art. 7. Every person has the following fundamental rights,
subject to the laws which regulate their exercise:

(a) To life, health and safety;

(c) To assemble and to associate for lawful purposes;

(d) To work and to engage in commerce, industry or any other
lawful activity, provided no harm is done to the public welfare;

(e) To receive an education and to acquire culture;

(j) To fair remuneration for his labour, which will allow him and
his family to lead a life worthy of a human being;

(k) To social security, in the form determined by this
Constitution and the law.

Art. 21. All homes shall be inviolable; at night, they may not be
entered without the consent of the inhabitants, and in the daytime they
may be entered only by virtue of a substantial written order from a
competent authority, except in case of flagrante delicto (art. 21).

(f) The right of access to any place or service intended for use
by the general public, such as transport, hotels, restaurants, cafés,
theatres and parks. These rights are unrestricted and are fully
protected and guaranteed by the Constitution and other laws of the
Republic."

Legacy of the past and facts of life

35. Despite the genuine efforts made by the democratic Government through the
implementation of laws and the adoption of conventions, on account of customs
and facts of life which are difficult to change in a short time, equality of
men and women before the law is not yet effective in Bolivia.

36. Women are still decidedly in the minority at all levels of
decision-making, particularly the highest levels of the Government, in
Parliament, in the Judiciary and in political parties. They do not
participate sufficiently in governmental decision-making, or in planning
Bolivia’s development policies, even when they directly affect women. Here
are some data that illustrate the situation.
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37. There is not a single woman Cabinet Minister, nor is there a woman among
the 12 judges who make up the Supreme Court. Out of a total of 147 deputies
and senators in Parliament, only 12 are women. Not a single political party
is headed by a woman. In the dozens of municipalities in Bolivia’s cities and
provinces, there is only one woman mayor.

38. Regarding the discrimination that still affects the indigenous woman, in
her traditional skirt, the Vice-President of the Republic,
Victor Hugo Cárdenas, made the following statement in a press interview:

"Cárdenas recognizes that progress is slow, though tangible, and
does not deny that indigenous communities still suffer from
marginalization and racism. For example, his wife, Lidia Katari, a
teacher by profession, is unable to teach because she dresses in the
traditional Indian skirt, shawl and bowler hat. ’Years ago they told her
that she either got rid of that attire or stopped working. She asked for
leave and is now in the battle for her own rights and those of the rest
of the indigenous population’. The experience of Cárdenas’ grandfather
was far more bloody: his boss ordered his hand to be cut off because he
considered it insolence that he should be able to write. His father had
to change his Aymara family name and adopt the Spanish family name from
his mother’s line ..." (El Pais , Madrid, reproduced in La Razón , La Paz,
Bolivia, 27 December 1994).

39. Regarding the equality of all before the law, in its conclusions, the
book entitled Estudio del Funcionamiento del Sistema Penal en Bolivia (A study
of the operation of the Penal system in Bolivia), published by the Catholic
University of Bolivia in June 1994, contains the following observations:

"3. Selectiveness . There is overwhelming evidence that the criminal
legislation in force calls in question the principle of the equality of
all before the law, as it unilaterally weighs on the impoverished sectors
of society, and ensures that the powerful go unpunished; it displays a
singular judicial effectiveness in punishing offences of scant importance
while leaving unpunished ’white collar’ or organized crime.

Selectiveness begins with the police, who choose, at their own
discretion, those who are to be brought before the courts, on the pretext
of complying with the principle of legality. In the courts selectiveness
comes into play when the judges order, as they invariably do, the
pre-trial detention of the accused, and aggravates his situation by
requiring bail which he is unable to put up for lack of money.

This selectiveness is perceived both by those involved with the law
and by society at large, which ceaselessly repeats that justice has been
organized to favour the powerful and on no account the weak and poor.

Since it is virtually impossible to investigate all offences, owing
to the lack of infrastructure, the poor organization of the police force
and other factors, a solution must be sought through ’controlled
selectiveness’ or by identifying situations that do not merit criminal
prosecution, on the basis of criminal policy guidelines which would in
turn avert a build-up of cases.
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In order to combat selectiveness on the part of the courts, it
would be desirable to ban the time-honoured custom of automatically
imprisoning suspects as part of trial procedure; remand in custody should
be restricted to cases where its high preventive value makes it
advisable, and alternatives to pre-trial detention and personal or
financial security for bail should be introduced.

4. Inaccessibility . There is irrefutable evidence that freedom of
access to justice is hindered by numerous factors, such as the
marginalization of majority groups, the language gap between the citizen
and the courts, the complexity of legal terminology, the bureaucratic and
formal structure of the law-enforcement apparatus, etc.

Inaccessibility resides not only in the impossibility of gaining
entry to the criminal justice system, but also in the fact that it denies
litigants rapid and effective solutions to their disputes, owing to
cumbersome formalities, high cost, sluggish procedure, inefficiency and
the emergence of further problems which leave the impression that justice
has been thwarted.

Justice available only to specific social groups is not truly
democratic, and its roots can be traced back to the beginnings of the
republican system when the law-givers adopted a European system, with
complete disregard for the indigenous inhabitants. This anomalous
exclusionism has persisted even since the 1973 reform.

If justice is to extend to all sectors of society, the primary
concern must be to implement the provisions of the recent Indigenous
Peoples Act of 11 July 1991 which, inter alia , advocates the adoption of
measures to protect the members of the population, taking into
consideration their customs or customary law, whenever they are not
incompatible with the fundamental principles of the national juridical
system.

Another important step towards solving the problem would be to
provide, free of charge, the services of the Official Guardian and to
establish a translation and interpretation service for persons who speak
native languages, so as to ensure effective and coherent communication
between the accused and their judges.

5. Corruption . Although the phenomenon of corruption in the
administration of justice has always been perceived as an undeniable fact
in Bolivia, for the specific purposes of this inquiry numerical data have
been obtained from interviewees to confirm this.
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The assertation by those involved in the system that the tools of
corruption are not only money, but also the requital of favours and
political wirepulling is revealing; the first of these tools is most
common among the police and subordinate officials, the latter among
magistrates, judges and prosecutors.

Although corruption is a structural problem that will be diminished
only by structural measures, it is worth mentioning that the obsolete
system of responsibilities worsens the situation as it obstructs quick
and transparent administration of justice in cases of misconduct by
officials, which shows the urgent need to modernize this means of
combating an evil that is disturbingly on the increase."

Article 6

40. By law, the Bolivian State guarantees to all persons living under its
jurisdiction effective protection and remedies before the competent national
courts and other State institutions against any act of discrimination.
Article 16 of the Constitution states:

"An accused person is presumed innocent until his guilt has been
proved.

The right of defence of the person on trial is inviolable.

From the moment of his detention or imprisonment, a person being
held has the right to be assisted by defending counsel. No one may be
sentenced without first having been heard and judged in a legal trial,
and no penalty may be served unless it has been imposed by final sentence
and by a competent authority. A criminal conviction must be based on a
law in effect prior to the trial and subsequent laws may be applied only
if they are more favourable to the accused".

41. The Office of the Official Guardian, which is a free State service to
assist indigent accused persons, operates in the main cities in Bolivia under
the Ministry of Justice. This service has been the responsibility of the
National Secretariat for Justice since the promulgation of the Ministries Act,
dated 17 September 1993. Supreme decree No. 23253 of 31 August 1992,
article 2, states:

"The purpose of the Office of the Official Guardian shall be to
ensure that all citizens enjoy the right to fair and impartial
administration of justice that reconciles the protection of the social
order with respect for individual freedoms".

42. Its most recent official report gives the following data on cases dealt
with by the Office of the Official Guardian from January to May 1994:

(a) La Paz. The Office dealt with 1,038 judicial cases and obtained
the release of 50 persons and 1,167 police cases with 696 releases;
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(b) Cochabamba. The Office dealt with 119 judicial cases and obtained
the release of 51 persons, and 292 police cases in which it obtained the
release of 175 persons;

(c) Santa Cruz. The Office dealt with 624 judicial cases and obtained
the release of 14 persons, and 392 police cases in which it obtained the
release of 161 persons.

43. The Office of the Official Guardian operates in four of Bolivia’s nine
departments.

Legacy of the past and present reality

44. Regarding the shortcomings of Bolivia’s system of administration of
justice, the report entitled Estudio del Funcionamiento del Sistema Penal en
Bolivia (Study of the Operation of the Penal System in Bolivia) states:

"1. Inaccessibility . The principle that all persons are equal before
the law and have the right, without discrimination, to equal treatment,
is enshrined both in international instruments and in the Constitution.

Regrettably, in practice this universal rule is beset by hurdles
that are insurmountable for certain categories of persons, and which have
led them to conclude that there is no justice or that it is virtually
unattainable.

Free access to justice is impeded for manifold reasons, such as
people’s economic status, the language gap between the citizen and the
the courts, the complexity of legal terminology, the non-participation or
passive presence of the victim in the procedural system, the bureaucratic
and formal structure of the law-enforcement apparatus, etc.

In addition, inaccessibility resides not only in the impossibility
of gaining entry to the criminal justice system, but also in the fact
that it denies litigants rapid and effective solutions to their disputes.

2. What those involved think about inaccessibility

Asked whether it is easy to initiate proceedings in Bolivia, those
involved in the criminal justice system replied as follows:

Yes No

Judges 37.4% 59.4%

Advocates 32.4% 67.7%

Prosecutors 39.4% 60.6%

Litigants 24.3% 75.2%
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The ranking of those answering "no" to the question is as follows:

Yes No

Litigants 75%

Advocates 67%

Prosecutors 60.6%

Judges 59.4%

The diversity of opinion on the topic can be accounted for by the
fact that each group of respondents views the issue from its own angle,
particularly if they belong to the system and are part of the reason for
its inaccessibility.

The reasons for inaccessibility

Those who believe it is difficult to resort to the courts for
justice give the following reasons (percentages):

JUDGES

Cumbersome formalities 4.52%

High cost 16.77%

Ignorance of the law 9.03%

Sluggish procedure 10.65%

Inefficiency 1.61%

A source of further problems 3.87%

ADVOCATES

Cumbersome formalities 39.30%

High cost 26.50%

Ignorance of the law 2.20%

Sluggish procedure 6.50%

Inefficiency 1.20%

A source of further problems 0.60%

PROSECUTORS

Cumbersome formalities 17.61%

High cost 17.61%

Ignorance of the law 5.63%

Sluggish procedure 10.65%

Inefficiency 2.82%

A source of further problems 3.52%

LITIGANTS

Cumbersome formalities 41.2%

High cost 26.5%

Ignorance of the law 8.9%

Sluggish procedure 18.6%
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Assessment

The diverse reasons for inaccessibility described above are linked
to the phenomenon to the extent that they hinder the dynamics of judicial
procedure.

When respondents associated inaccessibility with cumbersome
formalities, high cost, sluggish procedure, inefficiency and the
emergence of further problems, they were actually pointing to the
obstacles that hinder the settlement of legal disputes, and which leave
them with a feeling of justice denied.

When a citizen resorts to the courts he comes up against countless
hurdles, as well as being the victim of various forms of extortion, and
instead of solutions finds fresh problems as serious as or even more
serious than those he is attempting to overcome. In those circumstances,
litigants cannot but lose confidence in the courts as a means of solving
their problems, and may well renounce their legitimate rights to avoid
tackling a system that does them more harm than good. This bears out the
popular proverb that ’a bad compromise is better than a good trial’ which
is why an ever-increasing number of people opt out of the system and
prefer to settle out of court.

4. The language barrier

Language is another barrier that hinders equal access to justice
when the accused belong to ethnic groups that speak a different language
from that of the court.

(a) Language and social status as causes of discrimination

Table 35 shows that 8.52 per cent of the prisoners who asserted
that the judicial system was discriminatory pointed to language and
social status as the causes of that anomaly, and 48.15 per cent to
corruption; however, this latter figure in fact points to a form of
discrimination resulting from lack of money to pay bribes to judicial
officials. In other words, 57 per cent of prisoners suffer from
discriminatory treatment because they are too poor and do not speak
Spanish well.

(b) The language of prisoners

Graph 94 shows that 2 per cent of the prisoners in the sample
express themselves in Quechua and 0.3 per cent in Aymara; this is in
addition to the 15.19 per cent who speak both Aymara and Spanish, the
10 per cent who speak Quechua and Spanish, the 1.48 per cent who speak
Guaraní and Spanish and the 0.37 per cent who speak Guaraní and Quechua.

It should be noted that groups who speak Aymara plus Spanish,
Guaraní plus Spanish, or Guaraní plus Quechua plus Spanish use their
mother tongue Aymara, Quechua or Guaraní fluently and with ease and speak
Spanish very little and badly, which rules out the command of both
languages that seemed to be inferred from the survey.
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Taking as a whole the groups that speak their indigenous language
fluently, a total of 41.85 per cent of prisoners neither speak nor
understand well the Spanish used by the courts.

The law provides for the appointment of translators only for
persons who speak a foreign language and not for those who speak a native
language, thereby treating those who deserve greater protection in a
manner that is by any reckoning unjust.

In view of the above, it may be concluded that command of a
language other than that used in judicial proceedings hampers equal
access to justice.

5. The situation of victims

Under substantive criminal law, the victim is taken into account in
assessing the penal sentence. Under criminal procedural law, the
criminal indemnification proceedings arising out of the offence are
brought in his name and he may demand that public right of action be
exercised. However, what the penal system does not do is give preference
to reparation of the injury rather than to the penalty in specific types
of offence, as a legitimate means of relieving pressure on the judicial
system, in line with contemporary penal theory. Nor has a victims’
compensation fund been brought into operation to provide immediate
reparation for the injury caused to victims, whose rights are generally
whittled away in the course of lengthy procedures which end in belated
payments.

The practice of terminating public right of action by conciliation
without the participation of victims prompts them to act in isolation,
compelling them to compromise, and leads to abandonment of public right
of action, with disadvantageous results, simply because they lacked
timely protection from the Prosecution Service or the court.

6. Settling disputes without resorting to the courts

In reply to the question whether litigants had been able to settle
their legal problem without resorting to the courts, 70.8 per cent of
respondents said that they had and only 26.1 per cent that they had not,
while 3.1 per cent gave no reply.

This clearly demonstrates the marginalization of citizens with
disputes, who prefer to settle their problems without resorting to the
courts, undoubtedly out of mistrust for the results they would obtain,
and did obtain on other occasions.

7. Extrajudicial settlements

The survey carried out among different sectors of opinion on
extrajudicial settlements yielded the following results:
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PROSECUTORS

Recourse to extrajudicial
settlements?

Sometimes 74.6%

Always 1.0%

Never 21.4%

JUDGES

Always 3.9%

Sometimes 58.7%

Never 32.3%

The absence of judicial machinery to permit settlements within the
system itself, on the erroneous ground that every act has to be punished,
has resulted in litigants resorting to extrajudicial settlements at the
risk of being cheated in any compromise reparation. Rules to permit
settlements as a means of relieving the excessive number of cases would
only be applicable to minor offences.

Assessment

The inaccessibility of the criminal justice system to Quechua and
Aymara ethnic groups is demonstrated by the data provided by respondents
and the analysis of files.

Justice which extends only to certain social groups is not truly
democratic, a fact that has been of concern to lawyers since the
beginning of the Republic, when law-givers adopted a European criminal
justice system with complete disregard for the country’s indigenous
inhabitants. This anomalous and exclusionist system has persisted ever
since the 1973 reform.

As on the question of selectiveness, respondents were vague in
identifying the causes and possible solutions.

If the main objective is to ensure that justice extends to all
sectors of society, then the primary concern must be to implement the
provisions of the recent Indigenous Peoples Act of 11 July 1991 which,
inter alia , advocates the adoption of measures to protect the members of
the population, taking into consideration their customs or customary law,
whenever they are not incompatible with the fundamental rights defined by
the Bolivian judicial system. In short, the judicial authorities should
give preference to other types of penalty than imprisonment.
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The inaccessibility of justice to the various social groups leads
us to envisage the creation of various mechanisms for community
participation that would offer alternative solutions to purely judicial
action and thus provide more accessible methods of administering justice,
such as mediation tribunals, arbitration and conciliation.

Corroboration of the above is provided by the discriminatory
treatment meted out by the system, whose main causes are the victims’
social status, language, and powerlessness to resist extortion by corrupt
officials.

An important step towards solving the problem would be to introduce
the practice of oral proceedings, and to organize and institutionalize
the office of Official Guardian and the provision of translators and
interpreters for persons who speak native languages in order to ensure
effective and coherent communication between the accused and their
judges."

Article 7

Teaching and education

45. Article 177 of the Constitution states:

"Education is the highest function of the State, and in the
exercise of this function the State must foster the cultural development
of the people.

Freedom of education under the supervision of the State is
guaranteed.

State education is free and is provided on the basis of the unified
and democratic school system. Primary education is compulsory."

46. The following articles of the Constitution, under the title of "Cultural
regime" state:

"Art. 178. The State shall promote vocational education and
professional technical training, which it shall organize according to the
requirements of Bolivia’s economic development and sovereignty.

Art. 179. Literacy is a social necessity to which all inhabitants
must contribute.

Art. 180. The State shall assist students without means in order
to ensure them access to the higher levels of education, so that the
criteria of vocation and capacity prevail over social or economic status.

Art. 181. Private schools shall be subject to the same authorities
as State schools and shall be governed by the officially approved plans,
programmes and regulations.

Art. 182. Freedom of religious education is guaranteed.
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Art. 184. State and private education at the preschool, primary,
secondary, teacher-training and special levels shall be regulated by the
State acting through the Ministry of Education and in accordance with the
Education Code. Teaching personnel may not be dismissed, subject to the
conditions determined by law."

47. The Bolivian Education Code, on which Bolivia’s system of education was
based, was in force from 20 January 1955 until the promulgation of the
Educational Reform Act of 7 July 1994.

48. The 1955 educational reform, mapped out in Bolivia’s Education Code,
brought about a major transformation of the educational system. A selective
and discriminatory system of education was replaced by a democratic system of
mass education. However, while the Code was in force, far-reaching changes
were made to it through supreme decrees and decree-laws, particularly under
the military regimes of Generals Barrientos and Banzer; those changes were set
aside by subsequent Governments. All these amendments to the Education Code
resulted in a legislative tangle, replete with contradictions and anomalies
that required the promulgation of a new act designed to set the stage for the
legislative reorganization of Bolivia’s system of education.

49. After an extensive nationwide debate, the Educational Reform Act was
promulgated and published on 7 July 1994. The Act is based on sound
theoretical principles essential for the building of a free, democratic and
participatory society. In the light of those principles, it sets objectives
consistent with the actual needs of Bolivia’s people and, in harmony with
those objectives, rests on two essential pivots: community participation and
multiculturalism in the form of bilingual education. The essential rationale
of the Educational Reform Act is:

(a) To reassert the constitutional principle that education is the
highest function of the State, and to confirm that State education is free of
charge;

(b) To establish the democratic, participatory, intercultural and
bilingual nature of national education, in response to national reality;

(c) To provide for the management, through grass-roots participation, of
public funds allocated to the people for the purpose of improving the quality
of national education;

(d) To eliminate discrimination between cities and rural areas by
adapting education to local and regional features and requirements, thus
making unity within diversity possible;

(e) To provide sound training for human resources and to offer a
comprehensive bilingual education for men and women, promoting justice,
solidarity and equity in order to strengthen national integration.

50. The aims of the reform are as follows:

(a) To guarantee, through community participation, an educational system
that is efficient and has a national content;
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(b) To acknowledge Bolivia’s ethnic and cultural diversity, by opting
for an intercultural and bilingual form of education to satisfy the needs of
the individual and of his community;

(c) To give priority attention to the least favoured sectors of society,
by providing broad coverage at the primary level, to upgrade the teaching at
the secondary level and to improve higher education by encouraging
self-teaching and personal improvement.

51. The new educational structure provides for three levels of schooling and
for changes in the teacher-training schools. The preschool stage lasts at
least one year and is designed to prepare the child for primary school.
Secondary-level schooling lasts for four years and is subdivided into two
periods. The first, technological training, lasts two years, and on its
completion pupils are awarded the basic technical diploma. In the second
period, known as differentiated education, the pupil may choose between two
areas, technical methods and science with the humanities. On completion of
their studies pupils are awarded the technical baccalaureate or the
baccalaureate in the humanities. Teacher-training schools are to become
higher teacher-training institutes, which may associate themselves with the
State universities. They must be staffed by university graduates, in order to
improve the quality of teaching staff. Graduates of the institutes who have
been awarded the Provisión Nacional diploma will be entitled to the academic
grade of higher technician.

52. In conformity with the Constitution and the Educational Reform Act, the
training and education provided in all Bolivia’s educational establishments
and universities embrace the aims and principles enshrined in the Charter,
declarations and conventions of the United Nations.

53. Article 2 of the Educational Reform Act sets out the following
fundamental aims for education in Bolivia:

"To foster attachment to humanitarian values and universally
recognized ethical standards, as well as to the standards proper to our
own culture, by promoting responsibility in the taking of personal
decisions, the development of critical thought and respect for human
rights, preparation for a biologically and ethically sound sexual life as
the foundation for a responsible family life, instillation of a sense of
duty and aptitude for living in a democracy, and strengthening both of
individual awareness and of the community spirit ..."

"To inculcate into the people the principles of political and
economic sovereignty, of territorial integrity and of social justice,
while at the same time promoting peaceful coexistence and international
cooperation."
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Culture

54. Regarding the role to be played by the universities in developing
national culture and traditions, the Constitution provides as follows:

"Art. 189. All Bolivia’s universities have the duty to operate
institutes for the cultural, technical and social education of workers
and of the community.

Art. 190. All levels of education shall be subject to State
supervision, exercised through the Ministry of Education.

Art. 191. Monuments and archaeological objects are the property of
the State. The colonial, archaeological, historic and documentary
heritage, together with the religious heritage, constitute the cultural
wealth of the nation; they shall be under the protection of the State and
may not be exported.

The State shall keep a register of the nation’s artistic, historic,
religious and documentary wealth, for whose upkeeping and conservation it
shall be responsible.

The State shall preserve any buildings and objects declared to be
of historic or artistic value.

Art. 192. Expressions of popular art and industry are elements of
national culture and are entitled to special protection from the State in
order to preserve their authenticity and promote their production and
dissemination.

55. For its part, referring to the proper role of national education in
promoting intra-national and intracultural understanding, tolerance and
friendship among nations and between the various racial and ethnic groups, the
Educational Reform Act states:

"Art. 1. Bolivian education shall be organized on the following
principles ... (5) It shall be intercultural and bilingual, because it is
heir to Bolivia’s social and cultural diversity within a framework of
respect between all Bolivians, whether men or women ... (6) Education is
a right and duty of every Bolivian, being organized and dispensed with
the participation of the whole of society without restriction or
discrimination with respect to ethnic background, culture, region, social
status, physical, mental or sensory condition, gender, creed or age ...

Art. 2. The Bolivian education system has the following aims ...
(4) To strengthen national identity, exalting the historical and cultural
values of the Bolivian nation with its vast and diverse multicultural and
multiregional wealth ...

Art. 3. The national educational system shall pursue the following
aims and policies ... (5) To build an intercultural and participatory
system of education that offers all Bolivians access to education without
any form of discrimination ... (6) To democratize educational services on
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the basis of comprehensive primary education and efforts towards a
significant expansion in the coverage of secondary education, by
implementing measures to promote equality of access, opportunities and
achievements in education, with special attention to women and
underprivileged groups, and special emphasis on the decisive role played
by State education in this respect ..."

Information

56. Article 7 of the Constitution stipulates that everyone shall have the
following fundamental rights:

"(b) To express his ideas and opinions freely, by any means of
dissemination.

(e) To receive an education and to acquire culture ..."

These rights are exercised in conformity with current regulations relating to
telecommunications and printing, which prohibit the dissemination of any form
of racial prejudice.

57. In view of the constant progress in information technology and in order
to adapt our legislation to mankind’s new circumstances, a telecommunications
bill, the first two articles of which are given below, is currently being
discussed in Bolivia.

"Art. 1. PURPOSE. The present Act lays down the rules to govern
telecommunications services and activities. The provisions of this Act
shall apply to individuals and groups that engage in the broadcasting,
transmission or reception of telecommunications originating or received
within the national territory.

Art. 2. FREE COMPETITION. Free competition among all
telecommunications services is hereby established, subject to the
provisions of this Act."

58. Once the bill becomes law it will be completed by the Act establishing
the Sectoral Regulation System, an autonomous technical body whose role is to
safeguard the interests of the State, of private enterprise and of consumers
on an equitable basis. It acts as arbiter to ensure fair treatment for all
parties. In harmony with other legislation such as the Act on Popular
Participation and the Educational Reform Act, the telecommunications bill,
which will shortly become law before Parliament, assigns to the State media
the important mission of promoting respect for human rights and combating all
forms of discrimination.

-----


