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Chapter I

ORGANIZATION OF THE SESSION

1. The Internationa) Law Commission, established 
in pursuance of General Assembly resolution 174(11) 
of 21 November 1947, in accordance with its Statute 
annexed thereto, as subsequently amended, held its 
twenty-ninth session at the United Nations Office at 
Geneva from 9 May to 29 July 1977. The work of the 
Commission during this session is described in the 
present report. Chapter II of the report, on State re
sponsibility, contains a description of the Commis
sion’s work on that topic, together with twenty-two 
articles provisionally adopted so far, and commenta
ries to three of those articles, provisionally adopted at 
the twenty-ninth session. Chapter III, on succession 
of States in respect of matters other than treaties, 
contains a description of the Commission’s work on 
that topic, together with twenty-two articles provi
sionally adopted so far, and commentaries to six of 
those articles, provisionally adopted at the twenty- 
ninth session. Chapter IV, on the question of treaties 
concluded between States and international organiza
tions or between two or more international organiza
tions, contains a description of the Commission’s 
work on that topic, together with thirty-nine articles 
provisionally adopted so far, and commentaries to 
twenty-two of those articles and to one subparagraph 
to be added to the article concerning the use of 
terms, which were provisionally adopted at the twen
ty-ninth session. Finally, chapter V is concerned with 
the most-favoured-nation clause, the law of the non- 
navigational uses of international watercourses, the 
status of the diplomatic courier and the diplomatic 
bag not accompanied by diplomatic courier, the sec
ond part of the topic “Relations between States and 
international organizations”, the programme and 
methods of work of the Commission, and a number 
of administrative and other questions.

A. Membership and attendance

2. The Commission consists of the following mem
bers:

Mr. Roberto Ago (Italy);
Mr. Mohammed Bedjaoui (Algeria);
Mr. Juan Jose Calle y Calle (Peru);
Mr. Jorge Castaneda (Mexico);
Mr. Emmanuel Kodjoe Dadzie (Ghana);
Mr. Leonardo Diaz Gonzalez (Venezuela);
Mr. Abdullah El-Erian (Egypt);
Mr. Laurel B. Francis (Jamaica);
Mr. S. P. Jagota (India);
Mr. Frank X. J. C. Njenga (Kenya);
Mr. C. W. Pinto (Sri Lanka);
Mr. R. Q. Quentin-Baxter (New Zealand);
Mr. Paul Reuter (France);
Mr. Willem Riphacen (Netherlands);
Mr. Milan Sahovic (Yugoslavia);
Mr. Stephen M. Schwebel (United States of Amer

ica);

Mr. Jose Sette Camara (Brazil);
Mr. Sompong Sucharitkul (Thailand);
Mr. Abdul Hakim Tabibi (Afghanistan);
Mr. Doudou Thiam (Senegal);
Mr. Senjin Tsuruoka (Japan);
Mr. N. A. Ushakov (Union of Soviet Socialist Re

publics);
Sir Francis Vallat (United Kingdom of Great Bri

tain and Northern Ireland);
Mr. Stephan Verosta (Austria);
Mr. Alexander Yankov (Bulgaria).

3. At its 1414th meeting, held on 9 May 1977, the 
Commission observed one minute’s silence in tribute 
to the memory of Mr Edvard Hambro, who had 
served as a member of the Commission since 1972, 
and decided to hold a special meeting to honour his 
memory. The Commission devoted its 1419th meet
ing, held on 16 May 1977, to tributes to the memory 
of Mr. Hambro.

4. On 19 May 1977, the Commission elected Mr. 
Abdul Hakim Tabibi (Afghanistan) to fill the vacancy 
caused by the death of Mr. Edvard Hambro.

5. All members attended meetings during the twen
ty-ninth session of the Commission,

B. Officers

6. At its 1414th meeting, held on 9 May 1977, the 
Commission elected the following officers:

Chairman: Sir Francis Vallat;
First Vice-Chairman: Mr. Jose Sette Camara;
Second Vice-Chairman: Mr. Alexander Yankov;
Chairman of the Drafting Committee: Mr. Senjin 

Tsuruoka;
Rapporteur: Mr. Mohammed Bedjaoui.

7. At the present session of the Commission, its 
Enlarged Bureau was composed of the officers of the 
session, former Chairmen of the Commission and 
the Special Rapporteurs. The Chairman of the En
larged Bureau was the Chairman of the Commission 
at the present session. On the recommendation of 
the Enlarged Bureau, the Commission, at its 1430th 
meeting, held on 31 May 1977, set up for the present 
session a Planning Group to consider matters relating 
to the organization, programme and methods of work 
of the Commission and to report thereon to the En
larged Bureau. The Planning Group was composed as 
follows: Chairman: Mr. Jose Sette Camara; Mem
bers: Mr. Roberto Ago, Mr. Emmanuel Kodjoe Dad
zie, Mr. Stephen M. Schwebel, Mr. Senjin Tsuruoka 
and Mr. N.A. Ushakov.

4
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C. Drafting Committee

8. At its 1424th meeting, held on 20 May 1977, the 
Commission appointed a Drafting Committee com
posed of the following members: Mr. Roberto Ago, 
Mr. Juan Jose Calle y Calle, Mr. Leonardo Diaz Gon
zalez, Mr. Frank X. J. C. Njenga, Mr. R. Q. Quentin- 
Baxter, Mr. Paul Reuter, Mr. Milan Sahovic, Mr. Ste
phen M. Schwebel, Mr. Abdul Hakim Tabibi, Mr. 
N. A. Ushakov and Mr. Stephan Verosta. Mr. Senjin 
Tsuruoka was elected by the Commission to serve as 
Chairman of the Drafting Committee. Mr. Mo
hammed Bedjaoui also took part in the Committee’s 
work in his capacity as Rapporteur of the Commis
sion.

D. Working Group on proposals on the elaboration 
of a protocol concerning the status of the diplo
matic courier and the diplomatic bag not accom
panied by diplomatic courier

9. At its 1425th meeting, held on 23 May 1977, the 
Commission set up a Working Group to study the 
ways and means of dealing with the item entitled: 
“Proposals on the elaboration of a protocol concern
ing the status of the diplomatic courier and the di
plomatic bag not accompanied by diplomatic couri
er”, referred to the Commission by paragraph 4 of 
General Assembly resolution 31/76 of 13 December 
1976, and to report thereon to the Commission. The 
Working Group was composed as follows: Chairman: 
Mr. Abdullah El-Erian; Members: Mr. Juan Jose 
Calle y Calle, Mr. Emmanuel Kodjoe Dadzie, Mr. 
Laurel B. Francis, Mr. Willem Riphagen, Mr. Stephen 
M. Schwebel, Mr. Sompong Sucharitkul, Mr. N. A. 
Ushakov and Mr. Alexander Yankov.

E. Secretariat

10. Mr. Erik Suy, Legal Counsel, attended the 
1414th meeting, held on 9 May 1977, and represent

ed the Secretary-General on that occasion. Mr. Yuri 
M. Rybakov, Director of the Codification Division of 
the Office of Legal Affairs, represented the Secretary- 
General at the other meetings of the session and act
ed as Secretary to the Commission. Mr. Santiago 
Torres-Bernardez acted as Deputy Secretary to the 
Commission and Mr. Eduardo Valencia-Ospina, Mr. 
Moritaka Hayashi and Mr. Larry D. Johnson served 
as Assistant Secretaries to the Commission.

F. Agenda

11. At its 1414th meeting, held on 9 May 1977, the 
Commission adopted an agenda for its twenty-ninth 
session, consisting of the following items:

1. Filling of casual vacancies in the Commission (article 11 of 
the Statute).

2. State responsibility.
3. Succession of States in respect of matters other than treaties.
4. Question of treaties concluded between States and interna

tional organizations or between two or more international 
organizations.

5. Proposals on the elaboration of a protocol concerning the 
status of the diplomatic courier and the diplomatic bag not 
accompanied by diplomatic courier (para. 4 of General As
sembly resolution 31/76).

6. Most-favoured-nation clause.
7. The law of the non-navigational uses of international water

courses.
8. Long-term programme of work.
9. Organization of future work.

10. Co-operation with other bodies.
11. Date and place of the thirtieth session.
12. Other business.

12. The Commission considered all the items on its 
agenda. In the course of the session, the Commission 
held sixty public meetings (1414th to 1473rd meet
ings) and one private meeting (on 19 May 1977). In 
addition, the Drafting Committee held twenty-four 
meetings, the Enlarged Bureau of the Commission 
five meetings and the Planning Group two meetings. 
The Working Group on the diplomatic courier held 
three meetings.

Chapter II

STATE RESPONSIBILITY

A. Introduction

1. Historical review of the work

13. The object of the current work of the Interna
tional Law Commission on State responsibility is to 
codify the rules governing State responsibility as a 
general and independent topic. The work is proceed

ing on the basis of the Commission’s decisions: 
(a) not to limit its study of the topic to a particular 
field, such as responsibility for injuries to the person 
or property of aliens; and (b) in codifying the rules 
governing international responsibility, not to engage 
in the definition and codification of the “primary” 
rules, whose breach entails responsibility for an inter
nationally wrongful act.
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14. The historical aspects of the circumstances in 
which the International Law Commission came to re
sume the study of the topic of “State responsibility” 
from this new standpoint have been described in pre
vious reports of the Commission.1 Following the 
work of the Sub-Committee on State Responsibility, 
the members of the Commission agreed, in 1963, on 
the following general conclusions: (a) that, for the 
purposes of codification of the topic, priority should 
be given to the definition of the general rules gov
erning. international responsibility of the State; 
(b) that there could nevertheless be no question of 
neglecting the experience and material gathered in 
certain particular sectors, especially that of responsi
bility for injuries to the person or property of aliens; 
and (c) that careful attention should be paid to the 
possible repercussions which recent developments in 
international law might have had on State responsi
bility.

15. These conclusions having been approved by the 
members of the Sixth Committee and adopted by the 
General Assembly, the International Law Commis
sion gave fresh impetus to the work of codifying the 
topic, in accordance with the recommendations of the 
General Assembly. In 1967, having before it a note 
on State responsibility submitted by Mr. Ago, the 
Special Rapporteur,2 the Commission, as newly con
stituted, confirmed the instructions given him in 
1963.3 In 1969 and 1970, the Commission discussed 
the Special Rapporteur’s first4 and second5 reports in 
detail. That general examination enabled the Com
mission to establish the plan for the study of the top
ic, the successive stages for the execution of the plan 
and the criteria to be adopted for the different parts 
of the draft. At the same time, the Commission 
reached a series of conclusions as to method, sub
stance and terminology, which were essential for the 
continuation of its work on State responsibility.6

16. It is on the basis of these directives, which were 
generally approved by the members of the Sixth 
Committee and adopted by the General Assembly, 
that the International Law Commission is now pre
paring the draft articles under consideration. In its 
resolutions 3315 (XXIX) of 14 December 1974 and 
3495 (XXX) of 15 December 1975, the General As
sembly recommended the Commission to continue 
its work on State responsibility on a high-priority ba
sis, with a view to completing the preparation of a 
first set of draft articles on responsibility of States for

1 See, in particular. Yearbook... 1969, vol. II, p. 229, document 
A/7610/Rev.l, chap. IV.

2 Yearbook... 1967, vol. II, p. 325, document A/CN.4/196.
3 Ibid., p. 368, document A/6709/Rev.l, para. 42.
4 Yearbook... 1969, vol. II, p. 125, document A/CN.4/217 and 

Add.l. In 1971, the Special Rapporteur submitted a second adden
dum to his first report (Yearbook... 1971, vol. II (Part One), 
p. 193, document A/CN.4/217/Add.2).

5 Yearbook... 1970, vol. II, p. 177, document A/CN.4/233.
6 Yearbook... 1969, vol. II, p. 233, document A/7610/Rev.l,

paras. 80-84 and Yearbook... 1970, vol. II, pp. 307-309, document
A/8010/Rev.l, paras. 70-83.

internationally wrongful acts at the earliest possible 
time. Resolution 31/97, adopted by the General As
sembly on 15 December 1976, recommends that the 
Commission should continue on a high-priority basis 
its work on State responsibility, taking into account 
relevant General Assembly resolutions adopted at 
previous sessions, with a view to completing the 
preparation of a first set of draft articles on respon
sibility of States for internationally wrongful acts, if 
possible within the next term of office of the mem
bers of the International Law Commission.

2. Scope of the draft articles under study

17. The draft articles under study—which are cast 
in such a form that they can be used as the basis for 
concluding a convention if so decided7 *—thus relate 
solely to the responsibility of States for internationally 
wrongful acts} The Commission fully recognizes the 
importance, not only of questions of responsibility for 
internationally wrongful acts, but also of questions 
concerning the obligation to make good any harmful 
consequences arising out of certain lawful activities, 
especially those which, because of their nature, pre
sent certain risks. The Commission takes the view, 
however, that the latter category of questions cannot 
be treated jointly with the former. Because of the en
tirely different basis of the liability for risk and the 
different nature of the rules governing it, as well as 
its content and the forms it may assume, a joint ex
amination of the two subjects could only make both 
of them more difficult to grasp.

18. Being obliged to accept any risks inherent in an 
activity which is itself lawful, and being obliged to 
face the consequences—which are not necessarily 
limited to compensation—of the breach of a legal ob
ligation, are two different matters. It is only because 
of the relative poverty of legal language that the 
same term is sometimes used to designate both. The 
limitation of the present draft articles to the respon
sibility of States for internationally wrongful acts will 
not, of course, prevent the Commission from also 
undertaking, in due course, a study of the topic of 
international liability for injurious consequences aris
ing out of certain acts not prohibited by international 
law, as recommended by the General Assembly in its 
resolutions 3071 (XXVIII) of 30 November 1973, 
3315 (XXIX) of 14 December 1974, 3495 (XXX) of 
15 December 1975 and 31/97 of 15 December 1976.9

7 The question of the final form to be given to the codification 
of State responsibility will obviously have to be settled later, when 
the Commission has completed the draft. The Commission will 
then formulate, in accordance with its Statute, the recommenda
tion it considers appropriate.

8 The Commission does not underestimate the importance of 
studying questions relating to the responsibility of subjects of in
ternational law other than States, but the overriding need for clar
ity in the examination of the topic, and the organic nature of the 
draft, clearly make it necessary to defer consideration of these 
other questions.

9 For the study of this topic by the Commission, see para
graph 108 below.



Report of the International Law Commission on its twenty-ninth session 7

What the Commission should not do is to deal in 
one and the same draft with two matters which, in 
spite of certain common aspects and characteristics, 
are quite distinct.

19. For reasons of this kind, the Commission con
sidered it particularly necessary to adopt, for the def
inition of the principle stated in article 1 of the pre
sent draft, a formulation which, while indicating that 
the internationally wrongful act is a source of inter
national responsibility, cannot be interpreted as auto
matically ruling out the existence of another possible 
source of “responsibility”. At the same time, the 
Commission, while reserving for later consideration 
the question of the Final title of the present draft, 
wishes to emphasize that the expression “State re
sponsibility”, which appears in the title of the draft 
articles, is to be understood as meaning only “re
sponsibility of States for internationally wrongful 
acts”.

20. It is appropriate to point out once again that the 
purpose of the present draft articles is not to define 
the rules imposing on States, in one sector or another 
of inter-State relations, obligations the breach of 
which can be a source of responsibility and which 
can, in a certain sense, be described as “primary”. In 
preparing the draft, the Commission is, on the con
trary, undertaking to define other rules which, in 
contradistinction to those mentioned above, may be 
described as “secondary” inasmuch as they purport 
to determine the legal consequences of failure to ful
fil obligations established by the “primary” rules. 
Only these “secondary” rules fall within the sphere 
of responsibility proper. A strict distinction in this 
sphere is essential if the topic of international respon
sibility is to be placed in its proper perspective and 
viewed as a whole.

21. This does not mean that the content, nature 
and scope of the obligations imposed on the State by 
the “primary” rules of international law are of no 
significance in determining the rules governing re
sponsibility. As the Commission has had occasion to 
note, especially during recent sessions, it is certainly 
necessary to distinguish, on these bases, between dif
ferent categories of international obligations when 
studying the objective element of the internationally 
wrongful act. To be able to assess the gravity of the 
internationally wrongful act and to determine the 
consequences attributable to that act, it is undoubt
edly necessary to take into consideration the fact that 
the importance attached by the international commu
nity to the fulfilment of some obligations—for exam
ple, those concerning the maintenance of peace and 
security—will be of quite a different order from the 
importance attached to the fulfilment of other obliga
tions, precisely because of the content of the former. 
It is also necessary to distinguish some obligations 
from others according to their nature, if we are to be 
able to determine in each case whether or not there 
has been a breach of an international obligation and, 
if so, to fix the time when the internationally wrong

ful act was committed and when the resulting inter
national responsibility can be invoked. The draft 
must therefore bring out these different aspects of in
ternational obligations whenever it proves necessary 
for the purpose of codifying the rules governing in
ternational responsibility. The essential fact neverthe
less remains that it is one thing to state a rule and 
the obligation it imposes, and another to determine 
whether there has been a breach of that obligation 
and what the consequences of the breach must be. 
Only this second aspect comes within the sphere of 
responsibility proper; to encourage any confusion on 
this point would be to raise an obstacle which might 
once again frustrate the hope of successful codifica
tion.

22. The draft articles are thus concerned only with 
determination of the rules governing the internation
al responsibility of the State for internationally 
wrongful acts: that is to say, the rules which govern 
all the new legal relationships to which an interna
tionally wrongful act on the part of a State may give 
rise in different cases. They codify the rules govern
ing the responsibility of States for internationally 
wrongful acts “in general”, not only in certain par
ticular sectors. The international responsibility of the 
State is made up of a set of legal situations which re
sult from the breach of any international obligation, 
whether it is imposed by the rules governing one par
ticular matter or by those governing another.

23. The Commission wishes to emphasize that in
ternational responsibility is one of those topics con
cerning which the development of law can play a par
ticularly important part, especially as regards the dis
tinction between different categories of international 
offence and the content and degree of responsibility. 
The roles to be assigned to the progressive develop
ment and codification of already accepted principles 
cannot, however, be planned in advance. They will 
depend on the specific solutions adopted for the var
ious problems.

3. General structure of the draft

24. The general structure of the draft was described 
at length in the Commission’s report on the work of 
its twenty-seventh session.10 Under the general plan 
adopted by the Commission, the origin of internation
al responsibility forms the subject of part 1 of the 
draft, which is concerned with determining on what 
grounds and under what circumstances a State may 
be held to have committed an internationally wrong
ful act which, as such, is a source of international re
sponsibility. Part 2 deals with the content, forms and 
degrees of international responsibility, that is to say, 
determination of the consequences which an interna
tionally wrongful act of a State may have under in
ternational law on the basis of different hypotheses

10 Yearbook... 1975, voE II, pp. 55-59, document 
A/10010/Rev.I, paras. 38-51.
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(reparative and punitive consequences of an interna
tionally wrongful act, relationship between these two 
types of consequences, material forms which repara
tion and sanction may take). Once these two essen
tial tasks are completed, the Commission may decide 
to add to the draft a part 3 concerning the “imple
mentation ” (“mise ert oeuvre”) of international respon
sibility and settlement of disputes. The Commission 
also considered that it would be better to postpone a 
decision on the question whether the draft articles on 
State responsibility should begin with an article giv
ing definitions or an article enumerating the matters 
excluded from the scope of the draft. When solutions 
to the various problems have reached a more ad
vanced stage, it will be easier to see whether or not 
such preliminary clauses are needed in the general 
structure of the draft. It is advisable to avoid defin
itions or initial formulations which might prejudge 
solutions to be adopted later.

25. Subject to subsequent decisions of the Commis
sion, part 1 of the draft (The origin of international re
sponsibility) is, in principle, divided into five chapters. 
Chapter I (General principles) is devoted to the defin
ition of a set of fundamental principles, including the 
principle attaching responsibility to every internation
ally wrongful act and the principle of the two ele
ments, subjective and objective, of an internationally 
wrongful act. Chapter 11 (The “act of the State” un
der international law) is concerned with the subjective 
element of the internationally wrongful act, that is to 
say, with determination of the conditions in which 
particular conduct must be considered as an “act of 
the State” under international law. Chapter 111 
(Breach of an international obligation) deals with the 
various aspects of the objective element of the inter
nationally wrongful act constituted by the breach of 
an international obligation. Chapter IV (Participation 
by other States in the internationally wrongful act of a 
State) covers certain specific problems (incitement, 
complicity, assistance of another State, indirect re
sponsibility) raised by the possible participation of 
other States in the internationally wrongful act of a 
State. Lastly, chapter V (Circumstances precluding 
wrongfulness and attenuating or aggravating circum
stances) defines the circumstances which may have 
the effect either of precluding wrongfulness {force 
majeure and forfuitous event; state of emergency; 
self-defence; legitimate application of a sanction; 
consent of the injured State, etc.) or of mitigating or 
aggravating the wrongfulness of the State’s conduct.

4. Progress of the work

26. In 1973, at its twenty-fifth session, the Com
mission began the preparation of the draft articles on 
first reading. At that session it adopted, on the basis 
of proposals made by the Special Rapporteur in the 
relevant sections of his third report," articles 1 to 4

11 Yearbook... 1971, vol. II (Part One), p. 199, document 
A/CN.4/246 and Add. 1-3. The sections of chapter I and sec-

of chapter 1 (General principles) and the first two ar
ticles (articles 5 and 6) of chapter II (The “act of the 
State” under international law) of part I of the 
draft.* 12 In 1974, at its twenty-sixth session, the Com
mission continued its examination of the provisions 
of chapter II and, on the basis of proposals contained 
in other sections of the Special Rapporteur’s third re
port,13 adopted articles 7 to 9 of that chapter.14 At its 
twenty-seventh session, in 1975, the Commission 
completed its examination of chapter II, i.e. the pro
visions relating to the conditions for attribution to 
the State, as a subject of international law, of an act 
which can constitute a source of international respon
sibility, by adopting, on the basis of the proposals 
made by the Special Rapporteur in his fourth report,15 
articles 10 to 15.16 In 1976, at its twenty-eighth ses
sion, the Commission began consideration of the var
ious questions raised by chapter 111 (Breach of an in
ternational obligation) and adopted, on the basis of 
the proposals contained in the Special Rapporteur’s 
fifth report,17 draft articles 16 to 19 concerning the 
existence of a breach of an international obligation, 
the irrelevance of the origin of the international ob
ligation breached, the requirement that the interna
tional obligation be in force for the State and the dis
tinction to be made between international crimes and 
international delicts on the basis of the importance 
for the international community as a whole of the 
subject-matter of the international obligation 
breached.18 The texts of these articles and the com
mentaries thereto have been reproduced in the re
ports of the Commission on the work of the sessions 
mentioned.

tions 1 to 3 of chapter II of the Special Rapporteur’s third report 
were considered by the Commission at its 1202nd to 1213th and 
1215th meetings {Yearbook... 1973, vol. I, pp. 5-59 and 65-66).

12 Yearbook... 1973, vol. II, p. 173, document A/9010/Rev.l, 
chap. II, sect. B. The Commission adopted the texts proposed by 
the Drafting Committee for these articles at its 1225th and 1226th 
meetings {ibid., vol. 1, pp. 117-121).

13 Sections 4 to 6 of chapter II of the Special Rapporteur’s third 
report (see foot-note 11 above). These sections were considered by 
the Commission at its 1251st to 1253rd and 1255th to 1263rd 
meetings {Yearbook... 1974, vol. I, pp. 5-61).

14 Yearbook... 1974, vol. II (Part One), p. 277, document 
A/9610/Rev.l, chap. Ill, sect. B.2. The Commission adopted the 
texts proposed by the Drafting Committee for these articles at its 
1278th meeting {ibid., vol. I, pp. 151-154).

15 Yearbook... 1972, vol. II, p. 71, document A/CN.4/264 and 
Add.l. The Commission considered the sections contained in the 
Special Rapporteur’s report at its 1303rd to 1317th meetings (Year
book... 1975, vol. I, pp. 3-72).

16 Yearbook... 1975, vol. II, pp. 61 el seq., document 
A/10010/Rev.l, chap. II, sect. B.2. The Commission adopted the 
texts proposed by the Drafting Committee for these articles at its 
1345th meeting {ibid., vol. 1, pp. 214-218).

17 Sections 1 to 4 of chapter III of the Special Rapporteur’s fifth 
report {Yearbook... 1976, vol. II (Part One); pp. 3 el seq., docu
ment A/CN.4/291 and Add.1-2). The Commission considered 
these sections at its 1361st to 1376th meetings {ibid., vol. I, 
pp. 6-91).

18 Ibid., vol. II (Part Two), pp. 75 el seq., document A/31/10, 
chap. Ill, sect. B.2. The Commission adopted the texts proposed 
by the Drafting Committee for these articles at its 1401st to 
1403rd meetings (ibid., vol. I, pp. 235-253).
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27. At the present session, the Commission had be
fore it the sixth report by the Special Rapporteur 
(A/CN.4/302 and Add. 1-3),19 which deals with the 
matters relating to chapter 111 that remain to be con
sidered. The report contains three sections (sections 5 
to 7) devoted to consideration of the consequences of 
the nature of an international obligation for -the con
ditions of its breach and, more particularly: (a) the 
breach of an international obligation requiring the 
State to adopt a specific course of conduct (obligation 
“of conduct” or “of means”); (b) the breach of an 
international obligation requiring the State to achieve 
a particular result (obligation “of result”); (c) the re
quirement of the exhaustion of local remedies to es
tablish a breach of such international obligations of 
result whose specific purpose is to guarantee a par
ticular treatment to private individuals. This part of 
the report will be followed by other sections dealing 
with the breach of an international obligation, the 
purpose of which is such that, for it to be breached, 
an external event must be added to the conduct of 
the State, and with various problems relating to de
termination of the time and duration of the breach of 
an international obligation, i.e. what is called the 
lempus commissi delicti.

28. On the basis of the Special Rapporteur’s sixth 
report, the Commission was able at the present ses
sion (1454th to 1457th, 1460th, 1461st, 1463rd and 
1465th to 1468th meetings) to take up the questions 
dealt with in sections 5 to 7, and referred the articles 
contained in this report to the Drafting Committee. 
At its 1462nd and 1469th meetings, the Commission 
examined the texts of articles 20 to 22 proposed by 
the Drafting Committee and adopted the texts of 
those articles on first reading.

29. The Commission intends to continue its study 
of the topic at its thirtieth session, beginning where 
it left off at the present session. It proposes to exa
mine, on the basis of the relevant sections of a future 
report by the Special Rapporteur, the questions relat
ing to chapter III which remain to be considered and 
then to take up questions relating to participation by 
other States in the internationally wrongful act of a 
State, circumstances precluding wrongfulness and at
tenuating or aggravating circumstances, i.e. chap
ters IV and V of part 1 of the draft, which will com
plete that part.

30. At the end of the present session, the Commis
sion received a Secretariat document20 containing a 
comprehensive review of State practice, international 
jurisprudence and doctrine relating to “force ma- 
jeure’’ and “fortuitous event” as circumstances pre
cluding wrongfulness. This document was prepared 
by the Codification Division of the United Nations 
Office of Legal Affairs as part of the research on the 
subject undertaken at the request of the Commission 
and the Special Rapporteur.

19 Reproduced in Yearbook... 1977, vol. 11 (Part One).
20 ST/LEG/13 (A/CN.4/303).

B. Draft articles on State responsibility21

31. The texts of articles 1 to 22, adopted by the 
Commission at its twenty-fifth, twenty-sixth, twenty- 
seventh and twenty-eighth sessions and at the present 
session, together with the texts of articles 20 to 22 
and the commentaries thereto, adopted by the Com
mission at the present session, are reproduced below 
for the information of the General Assembly.

1. Text of all the draft articles adopted
SO FAR BY THE COMMISSION 

Chapter I

GENERAL PRINCIPLES

Article 1. Responsibility of a State 
for its internationally wrongful acts

Every internationally wrongful act of a State entails the interna
tional responsibility of that State.

Article 2. Possibility that every State may be held 
to have committed an internationally wrongful act

Every State is subject to the possibility of being held to have 
committed an internationally wrongful act entailing its international 
responsibility.

Article 3. Elements of an internationally 
wrongful act of a State

There is an internationally wrongful act of a State when:
(a) conduct consisting of an action or omission is attributable to 

the State under international law; and
(A) that conduct constitutes a breach of an international obliga

tion of the State.

Article 4. Characterization of an act of a 
State as internationally wrongful

An act of a State may only be characterized as internationally 
wrongful by international law. Such characterization cannot be af
fected by the characterization of the same act as lawful by internal 
law.

Chapter II

THE "ACT OF THE STATE” UNDER 
INTERNATIONAL LAW

Article 5. Attribution to the State 
of the conduct of its organs

For the purposes of the present articles, conduct of any State or
gan having that status under the internal law of that State shall be 
considered as an act of the State concerned under international law, 
provided that organ was acting in that capacity in the case in ques
tion.

21 As stated above (para. 17), the draft articles relate only to the 
responsibility of States for internationally wrongful acts. The 
question of the final title of the draft will be considered by the 
Commission at a later date.
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Article 6. Irrelevance of the position of the organ 
in the organization of the State

The conduct of an organ of the State shall be considered as an 
act of that State under international law, whether that organ be
longs to the constituent, legislative, executive, judicial or other pow
er, whether its functions are of an international or an internal char
acter and whether it holds a superior or a subordinate position in 
the organization of the State.

Article 7. Attribution to the State of the conduct of other entities 
empowered to exercise elements of the governmental authority

1. The conduct of an organ of a territorial governmental entity 
within a State shall also be considered as an act of that State under 
international law, provided that organ was acting in that capacity 
in the case in question.

2. The conduct of an organ of an entity which is not part of the 
formal structure of the State or of a territorial governmental entity, 
but which is empowered by the internal law of that State to exercise 
elements of the governmental authority, shall also be considered as 
an act of the State under international law, provided that organ was 
acting in that capacity in the case in question.

Article 8. Attribution to the State of the conduct 
of persons acting in fact on behalf of the State

The conduct of a person or group of persons shall also be con
sidered as an act of the State under international law if

(a) it is established that such person or group of persons was in 
fact acting on behalf of that State; or

(A) such person or group of persons was in fact exercising ele
ments of the governmental authority in the absence of the official 
authorities and in circumstances which justified the exercise of 
those elements of authority.

Article 9. Attribution to the State of the conduct of organs 
placed at its disposal by another State or by an international 
organization

The conduct of an organ which has been placed at the disposal 
of a State by another State or by an international organization shall 
be considered as an act of the former State under international law, 
if that organ was acting in the exercise of elements of the govern
mental authority of the State at whose disposal it has been placed.

Article 10. Attribution to the State of conduct of organs acting 
outside their competence or contrary to instructions concerning 
their activity

The conduct of an organ of a State, of a territorial governmental 
entity or of an entity empowered to exercise elements of the gov
ernmental authority, such organ having acted in that capacity, shall 
be considered as an act of the State under international law even 
if, in the particular case, the organ exceeded its competence accord
ing to internal law or contravened instructions concerning its activ
ity.

Article 11. Conduct of persons not acting 
on behalf of the State

1. The conduct of a person or a group of persons not acting on 
behalf of the State shall not be considered as an act of the State un
der international law.

2. Paragraph 1 is without prejudice to the attribution to the 
State of any other conduct which is related to that of the persons 
or groups of persons referred to in that paragraph and which is to 
be considered as an act of the State by virtue of articles 5 to 10.

Article 12. Conduct of organs of another State

1. The conduct of an organ of a State acting in that capacity, 
which takes place in the territory of another State or in any other 
territory under its jurisdiction, shall not be considered as an act of 
the latter State under international law.

2. Paragraph 1 is without prejudice to the attribution to a State 
of any other conduct which is related to that referred to in that 
paragraph and which is to be considered as an act of that State by 
virtue of articles 5 to 10.

Article 13. Conduct of organs of an 
international organization

The conduct of an organ of an international organization acting 
in that capacity shall not be considered as an act of a State under 
international law by reason only of the fact that such conduct has 
taken place in the territory of that State or in any other territory 
under its jurisdiction.

Article 14. Conduct of organs of an 
insurrectional movement

1. The conduct of an organ of an insurrectional movement, 
which is established in the territory of a State or in any other ter
ritory under its administration, shall not be considered as an act of 
that State under international law.

2. Paragraph 1 is without prejudice to the attribution to a State 
of any other conduct which is related to that of the organ of the 
insurrectional movement and which is to be considered as an act of 
that State by virtue of articles 5 to 10.

3. Similarly, paragraph 1 is without prejudice to the attribution 
of the conduct of the organ of the insurrectional movement to that 
movement in any case in which such attribution may be made under 
international law.

Article 15. Attribution to the State of the act of an insurrec
tional movement which becomes the new government of a State
or which results in the formation of a new State

1. The act of an insurrectional movement which becomes the 
new government of a State shall be considered as an act of that 
State. However, such attribution shall be without prejudice to the 
attribution to that State of conduct which would have been previ
ously considered as an act of the State by virtue of articles 5 to 10.

2. The act of an insurrectional movement whose action results 
in the formation of a new State in part of the territory of a pre
existing State or in a territory under its administration shall be con
sidered as an act of the new State.

Chapter III

THE BREACH OF AN INTERNATIONAL OBLIGATION

Article 16. Existence of a breach 
of an international obligation

There is a breach of an international obligation by a State when 
an act of that State is not in conformity with what is required of 
it by that obligation.
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Article 17. Irrelevance of the origin of the 
international obligation breached

1. An act of a State which constitutes a breach of an interna
tional obligation is an internationally wrongful act regardless of the 
origin, whether customary, conventional or other, of that obligation.

2. The origin of the international obligation breached by a State 
does not affect the international responsibility arising from the in
ternationally wrongful act of that State.

Article 18. Requirement that the international 
obligation be in force for the State

1. An act of the State which is not in conformity with what is 
required of it by an international obligation constitutes a breach of 
that obligation only if the act was performed at the time when the 
obligation was in force for that State.

2. However, an act of the State which, at the time when it was 
performed, was not in conformity with what was required of it by an 
international obligation in force for that State, ceases to be considered 
an internationally wrongful act if, subsequently, such an act has be
come compulsory by virtue of a peremptory norm of general inter
national law.

3. If an act of the State which is not in conformity with what is 
required of it by an international obligation has a continuing char
acter, there is a breach of that obligation only in respect of the 
period during which the act continues while the obligation is in 
force for that State.

4. If an act of the State which is not in conformity with what 
is required of it by an international obligation is composed of a ser
ies of actions or omissions in respect of separate cases, there is a 
breach of that obligation if such an act may be considered to be 
constituted by the actions or omissions occurring within the period 
during which the obligation is in force for that State.

5. If an act of the State which is not in conformity with what 
is required of it by an international obligation is a complex act con
stituted by actions or omissions by the same or different organs of 
the State in respect of the same case, there is a breach of that ob
ligation if the complex act not in conformity with it begins with an 
action or omission occurring within the period during which the ob
ligation is in force for that State, even if that act is completed after 
that period.

Article 19. International crimes 
and international delicts

1. An act of a State which constitutes a breach of an interna
tional obligation is an internationally wrongful act, regardless of the 
subject-matter of the obligation breached.

2. An internationally wrongful act which results from the breach 
by a State of an international obligation so essential for the protec
tion of fundamental interests of the international community that its 
breach is recognized as a crime by that community as a whole, con
stitutes an international crime.

3. Subject to paragraph 2, and on the basis of the rules of in
ternational law in force, an international crime may result, inter 
alia, from:

(a) a serious breach of an international obligation of essential im
portance for the maintenance of international peace and security, 
such as that prohibiting aggression;

(b) a serious breach of an international obligation of essential im
portance for safeguarding the right of self-determination of peoples, 
such as that prohibiting the establishment or maintenance by force 
of colonial domination;

(c) a serious breach on a widespread scale of an international ob
ligation of essential importance for safeguarding the human being, 
such as those prohibiting slavery, genocide and apartheid;

W) a serious breach of an international obligation of essential 
importance for the safeguarding and preservation of the human 
environment, such as those prohibiting massive pollution of the at
mosphere or of the seas.

4. Any internationally wrongful act which is not an 
international crime in accordance with paragraph 2 constitutes an 
international delict.

Article 20. Breach of an international obligation requiring 
the adoption of a particular course of conduct

There is a breach by a State of an international obligation requir
ing it to adopt a particular course of conduct when the conduct of 
that State is not in conformity with that required of it by that ob
ligation.

Article 21. Breach of an international obligation requiring 
the achievement of a specified result

1. There is a breach by a State of an international obligation re
quiring it to achieve, by means of its own choice, a specified result 
if, by the conduct adopted, the State does not achieve the result re
quired of it by that obligation.

2. When the conduct of the State has created a situation not in 
conformity with the result required of it by an international obli
gation, but the obligation allows that this or an equivalent result 
may nevertheless be achieved by subsequent conduct of the State, 
there is a breach of the obligation only if the State also fails by its 
subsequent conduct to achieve the result required of it by that ob
ligation.

Article 22. Exhaustion of local remedies

When the conduct of a State has created a situation not in con
formity with the result required of it by an international obligation 
concerning the treatment to be accorded to aliens, whether natural 
or juridical persons, but the obligation allows that this or an equiv
alent result may nevertheless be achieved by subsequent conduct of 
the State, there is a breach of the obligation only if the aliens con
cerned have exhausted the effective local remedies available to them 
without obtaining the treatment called for by the obligation or, 
where that is not possible, an equivalent treatment.

2. Text of articles 20 to 22, with commentaries
THERETO, ADOPTED BY THE COMMISSION AT ITS TWENTY- 
NINTH SESSION

Article 20. Breach of an international obligation 
requiring the adoption of a particular course of 
conduct

There is a breach by a State of an international ob
ligation requiring it to adopt a particular course of 
conduct when the conduct of that State is not in con
formity with that required of it by that obligation.
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Commentary

(1) The breach by a State of any international obli
gation incumbent upon it always constitutes an inter
nationally wrongful act which may engage the inter
national responsibility of the State that breaches the 
obligation. However, the obligations prescribed by in
ternational law are not all identical. On the contrary, 
they present substantive differences which have di
verse consequences as regards determination of the 
conditions in which they are breached and as regards 
the characterization of the acts of the State commit
ted in breach of them. In the context of article 19 of 
the draft, the Commission has already found it 
necessary to distinguish between international 
“crimes” and international “delicts”, on the basis of 
the degree of importance of the subject-matter of the 
international obligation breached for safeguarding the 
fundamental interests of the international community 
as a whole. As has been seen, the need for such a 
distinction derives from the fact that, in contempor
ary international law, different regimes of responsi
bility are attached to “international crimes” and “in
ternational delicts”, as regards both the consequences 
of the internationally wrongful act for the State 
which committed it and the subjects authorized to 
“implement” those consequences. However, interna
tional obligations not only express duties pertaining 
to different sectors of inter-State relations and to 
matters of varying importance for the international 
community; they are also differently structured as re
gards determination of the ways and means by which 
the State is supposed to discharge them. For exam
ple, there are international obligations which require 
the State to perform or to refrain from a specifically 
determined action. There are other cases in which 
the international obligation only requires the State to 
bring about a certain situation or result, leaving it 
free to do so by whatever means it chooses. Obliga
tions of the first kind are sometimes called obliga
tions “of conduct” or “of means”, and those of the 
second kind obligations “of result”.22
(2) Questions of terminology aside,23 it is obvious 
that international obligations have different struc-

22 This terminology, which originates in systems of internal 
law, more particularly those deriving from Roman law, is also fre
quently employed in international law. It should be pointed out, 
however, that, while there is no doubt that international law re
cognizes obligations in both the above-mentioned categories, there 
would be some risk of confusion in seeking to liken the distinc
tion and the related characterizations made in international law 
too closely to those which are familiar in private law systems and 
which are logically influenced by the characteristics of these other 
legal systems. In other words, while in most cases an obligation 
which is one “of conduct” or “of means” in international law is 
of the same kind in civil law, this is not always the case; and the 
same applies to obligations “of result”.

23 The distinction between these two types of obligation in in
ternational law was first stated explicitly by D. Donati, who made 
it a general principle (D. Donati, / trattati iniernazionali net dirillo 
costituzionale (Turin, UTET, 1906), vol. I, pp. 343 el seq.). This 
distinction had already been implicitly made by H. Triepel, when 
he emphasized the difference between directly ordered internal law 
and internationally necessary internal law (H. Triepel, Volkerrecht 
und Landesrecht (Leipzig, Hirschfeld, 1899), p. 299). It also follows 
from the passage from D. Anzilotti quoted in foot-note 27 below.

tures and impose their requirements on States in 
ways which are not always the same. In so far as it 
proves necessary for the purposes of the present ar
ticles, account must therefore be taken of these dif
ferences in the nature of international obligations. 
Admittedly, draft article 16 already states the general 
principle that there is a breach of an international ob
ligation by a State when an “act” of that State is not 
in conformity with what is required of it by that ob
ligation, but it does not say how it may be concluded 
that there exists an “act of the State” which is “not 
in conformity with what is required of it” by the ob
ligation in question, when the structure of that ob
ligation is of one kind rather than another. Now it is 
precisely in this respect that the nature of the obli
gation has a decisive effect for, in international law 
as in private law, the breach of an obligation formally 
requiring the use of specifically determined means is 
not occasioned in the same way as the breach of an 
obligation which leaves the subject free to choose be
tween various means. In other words, in order to de
termine whether a certain conduct of the State con
stitutes a breach of an international obligation incum
bent upon it, it is necessary to know whether the ob
ligation is in the nature of an obligation “of con
duct” or “of means” or, on the contrary, an obliga
tion “of result”.
(3) In view of these considerations, the Commission 
thought it necessary to make a distinction in this 
chapter of the draft between the breach of interna
tional obligations “of conduct” or “of means” and 
the breach of obligations “of result”. It may be 
asked, and some members of the Commission did 
ask, whether the adoption of such a distinction is not 
likely to cause some uncertainty, since in their opin
ion it is not always easy in practice to identify a giv
en obligation as one “of conduct” or “of means”, or 
one “of result”. For example, in certain countries of 
the Council of Europe, the question has arisen 
whether the 1950 Convention for the Protection of 
Human Rights and Fundamental Freedoms24 does or 
does not impose on the parties thereto an obligation 
“of conduct”, namely, the obligation to enact certain 
legislation. It may also be that, within a system of 
rules governing an institution of international law, 
there are obligations “of conduct” or “of means” 
alongside other obligations which have the character
istics of an obligation “of result”. For example, the 
general rules governing the right of innocent passage 
through the territorial sea, set out in article 14 of the 
1958 Convention on the Territorial Sea and the Con
tiguous Zone,25 are formulated in terms of obligations 
“of result” rather than “of conduct” or “of means”. 
But this does not prevent the same article from stat
ing an obligation “of conduct” or “of means” in the 
particular case of the innocent passage of submarines 
through the territorial sea, these vessels being re
quired to navigate on the surface and to show their 
flag.

24 United Nations, Treaty Series, vol. 213, p. 221.
25 Ibid., vol. 516, p. 205.
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(4) There are, indeed, cases in which problems of 
interpretation may arise. However, if in such a case 
an international dispute arises as to whether an in
ternational obligation is of one type rather than an
other, it will clearly be for the competent internation
al law tribunals to settle the question. In the opinion 
of the Commission, the possible existence of specific 
problems of interpretation in certain cases, which are, 
moreover, marginal, is not in itself a sufficient reason 
to omit from the draft articles the distinction be
tween the two types of the international obligation 
mentioned, since that distinction is of fundamental 
importance in determining how the breach of an in
ternational obligation is committed in any particular 
instance.26 The normative and practical importance of 
the distinction between obligations “of conduct” or 
“of means” and obligations “of result” for the cod
ification of the general rules governing international 
responsibility will appear, particularly, during the 
consideration of the various problems relating to the 
determination of the time and duration of the breach 
of an international obligation, i.e. what is called the 
tempus commissi delicti, which the Commission in
tends to take up in connexion with the last article of 
chapter III of the draft.
(5) To recognize the existence of two different types 
of international obligation according to their nature, 
and the importance of distinguishing between them 
in determining when and how the breach of each of 
these types of international obligation occurs, does 
not mean that it is necessary to specify, in the pres
ent draft articles, criteria for establishing the cases in 
which international law must impose on States obli
gations “of conduct” or “of means” and those in 
which it must confine itself to imposing obligations 
“of result”. It is at the stage of formation of the 
“primary” rules of international law that this legal 
system makes, as it were, an ideal choice between 
the cases in which it must confine itself to requiring 
a State to achieve a particular concrete result, while 
respecting its sovereign freedom to choose the means 
of doing so, and the cases in which the object in 
view leads it to require the State to adopt a particular 
course of conduct. What must be emphasized at the 
present stage is that the conditions in which an in
ternational obligation is breached vary according to 
whether the obligation requires the State to take 
some particular action or only requires it to achieve 
a certain result, while leaving it free to choose the 
means of doing so.
(6) Article 20 of the draft is concerned only with the 
breach of international obligations whose fulfilment

26 This distinction is not, moreover, the only one to be taken 
into consideration for the purpose of determining the conditions 
in which the breach of an international obligation takes place. In 
the context of a later article in this chapter of the draft, the Com
mission intends to take account of the difference between the case 
in which the breach of an international obligation is revealed by 
the mere conduct of the State and the case in which the breach 
only occurs when there is added to the conduct of the State an 
external event which it was, precisely, required to prevent (wrong
ful act constituted by an event).

requires the use by the State of specifically deter
mined means. Here, therefore, it is necessary to es
tablish the conditions in which there is a breach of 
an international obligation requiring the State to take 
action which the obligation specifically determines or 
to refrain from such action. Obligations of this type 
are frequently encountered in international law where 
the action required of the State has to be taken at the 
level of direct relations between States. Obligations 
“of result”, on the other hand, the breach of which 
is the subject of article 21 of the draft, predominate 
where the State is required to bring about a certain 
situation within its system of internal law. In such 
cases, international law naturally respects the free
dom of the State and confines itself to informing the 
State of the result to be achieved, leaving it free to 
choose the means to be used for that purpose.27 * * Ne
vertheless, in this case too, it sometimes happens 
that international law enters, as it were, into the 
sphere of the State, to require the adoption of a par
ticular course of conduct by some branch of the State 
machinery. Needless to say, obligations “of conduct” 
or “of means” are more frequently provided for by 
conventional international law than by customary 
law.
(7) The particular course of conduct which certain 
international obligations require of the State may be 
active conduct or conduct of omission. It may relate 
to different branches of State activity. For example, 
international obligations sometimes require an action 
or an omission by legislative or, more frequently, 
normative organs of the State—action consisting in 
adopting or abrogating a specific rule, whatever its 
form or denomination may be (law, decree, regula
tion, etc.), or, conversely, in not adopting or not 
abrogating certain specific rules. However, there are 
also international obligations which provide that the 
particular action or omission required of the State 
shall be undertaken by executive or judicial organs. 
The required action or omission may, moreover, be 
of a legal as well as of a purely physical nature.

(8) The distinction referred to above must not ob
scure the fact that every international obligation has 
an object or, one might say, a result, including the 
obligations called obligations “of conduct” or “of 
means”. Conversely, every international obligation, 
even if it is of the type called an obligation “of re
sult”, requires of the obligated State a certain course 
of conduct. What distinguishes the first type of ob
ligation from the second is not that obligations “of 
conduct” or “of means” do not have a particular ob

27 Attention was drawn to this characteristic of international 
obligations by D. Anzilotti (“La responsabilite internationale des 
Etats a raison des dommages soufferts par des etrangers”, Revue 
generate de droit international public (Paris), vol. XIII, No. 1 (Jan-
uary-February 1906), p. 26). “It is for this reason”, he adds, “that 
in most cases the State carries out fewer acts prescribed by inter
national law than acts which it has itself freely chosen as being 
the most appropriate for the performance of its duty towards other
States” [translation by the Secretariat]. See also, by the same au
thor, Teoria generate della responsabilita dello Stato net diritto in- 
ternazionale, reprinted in Scritti di diritto internazionale pubblico 
(Padua, CEDAM, 1956), vol. I, p. 117.
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ject or result, but that their object or result must be 
achieved through action, conduct or means “specif
ically determined” by the international obligation it
self, which is not true of international obligations “of 
result”. This is the essential distinguishing criterion 
for characterizing an international obligation as an 
obligation “of conduct” or “of means”. It is not suf
ficient, for example, for an obligation to provide, as 
does Article 33 of the Charter of the United Nations, 
that States shall settle their international disputes by 
“peaceful means”, for it to be characterized forth
with as an obligation “of conduct” or “of means”. 
In practice, as the same Article indicates, States re
main free to choose the “peaceful means” which 
they consider most appropriate for settling the dis
pute between them. Moreover, the specific determi
nation of the required action, which identifies an in
ternational obligation as an obligation “of conduct” 
or “of means”, may vary in its degree of precision. 
For example, an international obligation may specify 
that the State shall enact “a law”, or it may require 
the State to adopt “legislative measures”. In the lat
ter situation, the obligation, while remaining an ob
ligation “of conduct” or “or means”, nevertheless 
leaves the State some latitude, enabling it to proceed 
either by enacting a law proper or by some other 
normative means peculiar to its legal system. The 
content of the normative act required may also some
times be defined in full detail and sometimes simply 
indicated in a much more summary fashion. Obvi
ously, there is a difference between the international 
obligations imposed on States parties by “uniform 
law” conventions, for example, and those specified in 
the Geneva Conventions of 12 August 1949 for the 
protection of war victims, concerning the repression 
of abuses and infractions committed in breach of 
those Conventions, namely, that:

The High Contracting Parties undertake to enact any legislation 
necessary to provide effective penal sanctions for persons commit
ting, or ordering to be committed, any of the grave breaches of 
the present Convention defined in the following Article.28
And yet there is no doubt that, in the first case as 
in the second, we are concerned with international 
obligations “of conduct” or “of means”, since the 
action required of the State is always specifically de
termined as being the adoption of “rules”.
(9) The fact that international obligations which are 
defined as obligations “of conduct” or “of means” 
require of the State specifically determined actions or 
omissions by some part of the State machinery—or, 
in other words, the fact that these obligations enter, 
as it were, into the sphere of the domestic jurisdic
tion of States to tell them how they must discharge 
the obligation in question—does not mean that the 
fulfilment of obligations of this kind produces effects 
only in the internal domain of the State. On the con
trary, as has been noted above,29 obligations of this 
nature are to be found mainly in the sphere of direct

28 United Nations, Treaty Series, vol. 75, pp. 62, 116, 236 and 
386.

29 Para. 6.

inter-State relations. Thus, an obligation “of con
duct” or “of means”, such as one requiring that the 
armed forces or police forces of a country should not 
enter the territory of another country without its con
sent, is intended to produce its effects, not in the in
ternal domain of the State, but entirely in the sphere 
of direct inter-State relations. The same applies, for 
example, to the obligation “of conduct” or “of 
means” concerning the procedure for the innocent 
passage of submarines through the territorial sea of 
a foreign State. In general, it should be noted that 
the sphere in which an international obligation “of 
conduct” or “of means” produces its effects de
pends, in the last analysis, on the international legal 
interests which the obligation is intended to protect. 
International obligations “of conduct” or “of 
means” may exist in any sector of international law; 
they do not belong to any particular sector of inter
national law, even though they are, in fact, more 
common in some sectors than in others. In any case, 
the fact that the effects of the obligation manifest 
themselves within the State or directly at the inter
state level has no bearing on the question when and 
how a breach of this type of international obligation 
occurs. In both cases, the breach is established in the 
same way.
(10) The so-called “uniform law” international con
ventions offer one of the most typical examples of 
obligations requiring specifically determined action by 
“legislative” organs of the State. As has been noted, 
these obligations are not confined to providing that 
the State must take legislative action; they also spec
ify the precise content of the legislation required. As 
a general rule, the State is bound by these obligations 
to reproduce in its legislation the actual text of the 
uniform law annexed to the international convention 
in question. For example, article 1, paragraph 1, of 
the Convention relating to a uniform law on the in
ternational sale of goods (The Hague, 1964) provides 
that:

Each Contracting State undertakes to incorporate into its own 
legislation, in accordance with its constitutional procedure, not la
ter than the date of the entry into force of the present Convention 
in respect of that State, the Uniform Law on the International 
Sale of Goods ... forming the Annex to the present Convention.30
The Hague Conventions on Private International 
Law, some of the international labour conventions, 
some agreements on international sanitary regula
tions, the provisions drawn up by certain internation
al organizations and agencies, etc. contain many 
similar formulas. A classic example is to be found in 
article 24 of the Convention instituting the definitive 
Statute of the Danube, which was signed at Paris on 
23 July 1921 and laid down expressly that the Da
nube Commission should draw up navigation and 
police regulations and that:

Each State shall bring these regulations into force in its own 
territory by a legislative or administrative act ...31

30 United Nations, Treaty Series, vol. 834, p. 107.
31 League of Nations, Treaty Series, vol. XXVI, p. 173.



Report of the International Law Commission on its twenty-ninth session 15

(11) Examples of international obligations requiring 
specific legislative action may also be found in inter
national conventions having other purposes. For ex
ample, article 10, paragraph 1, of the State Treaty for 
the re-establishment of an independent and demo
cratic Austria (Vienna, 15 May 1955) requires Austria 
“to codify and give effect to the principles set out in 
Articles 6, 8 and 9” of the Treaty.32 Conversely, the 
same paragraph requires Austria “to repeal or amend 
all legislative and administrative measures adopted 
between 5th March, 1933 and 30th April, 1945, 
which conflict with the principles set forth in Arti
cles 6, 8 and 9” of the Treaty. Article 2, para
graph 1 (c), of the 1965 International Convention on 
the Elimination of All Forms of Racial Discrimina
tion provides that:

Each State Party shall take effective measures ... to amend, re
scind or nullify any laws and regulations which have the effect of 
creating or perpetuating racial discrimination wherever it exists.33
Similarly, under article 3(a) of the 1960 Convention 
against discrimination in education, States undertake 
to “abrogate any statutory provisions and any admin
istrative instructions ... which involve discrimination 
in education”.34
(12) In addition to international obligations requir
ing specifically determined action by legislative or
gans, international law also knows obligations that 
require specifically determined action by the execu
tive organs of the State. Examples which may be 
mentioned are the specific obligations to deliver arms 
and other objects, to deliver or scuttle ships and to 
dismantle fortifications, which appear so frequently 
in peace treaties. For example, article 115 of the 
Treaty of Versailles provides for the destruction of 
the fortifications, military establishments and har
bours of the Island of Heligoland “by German labour 
and at the expense of Germany”.35 In articles 145, 
195 and other articles of part V of the Treaty of Ver
sailles, in articles 40, 41 and 42 of the Treaty of 
Peace with Italy, of 10 February 194736 and in similar 
provisions of other peace treaties concluded at the 
end of the Second World War, examples may also be 
found of international obligations requiring specific 
action by the executive organs of the State. The 
clauses in certain treaties requiring the parties to em
ploy specifically determined means (negotiation, 
mediation, conciliation, arbitration, judicial settle
ment) for the settlement of disputes relating to the 
application or interpretation of the provisions of those 
treaties may also be cited as examples of internation
al obligations requiring a particular course of active 
conduct by executive organs of the State.
(13) Lastly, there are international obligations re
quiring specifically determined action which must be

32 United Nations, Treaty Series, vol. 217, p. 233.
33 Ibid., vol. 660, p. 195.
34 Ibid., vol. 429, p. 93.
35 British and Foreign State Papers, 1919, vol. CXII (London, H.M. 

Stationery Office, 1922), pp. 71-72.
36 United Nations, Treaty Series, vol. 49, p. 3.

carried out by the judicial organs of the State. Typical 
examples of international obligations requiring specif
ically determined action by judicial organs are to be 
found in the provisions of peace treaties which, like 
annex XVII, section A, to the 1947 Treaty of Peace 
with Italy, require the competent authorities to revise 
certain decisions and orders of prize courts. Other ex
amples are provided by some international conven
tions on jurisdiction, the recognition of foreign deci
sions and legal assistance; such examples include ar
ticle 2, paragraph 1, and articles 31 and 32 of the Eu
ropean Communities Convention of 27 September 
1968, on jurisdiction and the enforcement of civil and 
commercial judgments.37

(14) As indicated above,38 the particular course of 
conduct required of a State by an international obli
gation may also be one of omission. Once again, the 
conduct in question may be required of the legisla
tive organs of the State as well as of the executive 
or judicial organs. An example of an international ob
ligation specifically requiring the State not to rescind 
certain laws is to be found in article 10 of the Aus
trian State Treaty mentioned above.39 By the provi
sions of this article, Austria undertakes to maintain 
the laws already adopted for the liquidation of the 
remnants of the Nazi regime, as well as the law of 
3 April 1919 concerning the House of Hapsburg-Lor- 
raine.

(15) Conduct of omission by executive organs is 
also specifically required by some international obli
gations. There are many international obligations 
which require the administrative authorities, particu
larly the police, to refrain from entering certain pre
mises which enjoy special protection, such as the pre
mises of a diplomatic or consular mission or an in
ternational organization (see, for example, article 22, 
paragraph 1, of the 1961 Vienna Convention on Dip
lomatic Relations)40 or to refrain from subjecting cer
tain specially protected individuals to arrest or de
tention (see, for example, article 29 of the same Con
vention). General international law imposes on the 
police forces and the armed forces of all countries an 
obligation not to enter the territory of another coun
try without its consent, not to make arrests there, 
etc. International law also forbids the aircraft of a 
State to enter the air space of another State without 
its consent. Peace treaties sometimes even impose 
the specific obligation not to maintain or assemble 
armed forces in a specified region of a State’s own 
territory. A well-known example of this type of ob
ligation is article 43 of the Treaty of Versailles, which 
forbade Germany to maintain or assemble armed for
ces or execute military manoeuvres on the left bank

37 Commission of the European Communities, Conventions con
cluded by the Member States of the European Communities pursuant 
to EEC Treaty Article 220, Supplement to Bulletin No. 2—1969 of 
the European Communities.

38 See para. 7.
39 See para. 11 above.
40 United Nations, Treaty Series, vol. 500, p. 95.
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of the Rhine or to the west of a line 50 kilometres 
from the river on the right bank.41
(16) In other cases, it is the judicial organs of the 
State which are specifically required by the interna
tional obligation not to exercise their jurisdiction in 
respect of foreign States, certain of their organs or 
certain categories of disputes, etc. Thus, for example, 
article 43, paragraph 1, of the 1963 Vienna Conven
tion on Consular Relations forbids the judicial au
thorities of the .receiving State to exercise their juris
diction over consular officers in respect of acts per
formed in the exercise of consular functions.42 Arti
cle II, paragraph 3, of the Convention on the Recog
nition and Enforcement of Foreign Arbitral Awards 
(New York, 10 June 1958) requires the court of a 
contracting State, when seized of an action in a mat
ter in respect of which the parties have made an ar
bitration agreement, to refrain from any exercise of 
jurisdiction and to refer the parties to arbitration if 
one of them so requests.43 Other international con
ventions provide for the obligation to suspend certain 
hearings during parallel proceedings in another State.
(17) Normally, international conventions state ex
plicitly the particular course of conduct they require 
of a given branch of the State machinery. Occasion
ally, however, there are conventions which do not 
expressly lay down, or mention only in part, the re
quirement of a particular course of conduct, but this 
requirement may nevertheless be deduced from the 
context of the convention. This is the case, for ex
ample, as regards articles 1 and 2 of ILO Convention 
No. 55, concerning the Liability of the Shipowner in 
Case of Sickness, Injury or Death of Seamen,44 and 
article 2 of ILO Convention No. 123, concerning the 
Minimum Age for Admission to Employment Un
derground in Mines.45 The forms addressed to States 
concerning observance of the provisions of these con
ventions confirm that they require certain “legisla
tive” action by the States parties to the conventions 
in question.46 The characterization of a conventional

41 For reference, see foot-note 35 above.
42 United Nations, Treaty Series, vol. 596, p. 261.
43 Ibid., vol. 330, p. 3.
44 Conventions and Recommendations adopted by the Internation

al Labour Conference, 1919-1966 (Geneva, ILO, 1966), p. 333.
45 Ibid., p. 1117.
46 For example, the form relating to ILO Convention No. 55 

contains the following injunction: “Please give a list of the legis
lation and administrative regulations, etc., which apply the provi
sions of the Convention. Where this has not already been done,
please forward copies of the said legislation...”. In reply to a 
question put on the subject by the Government of the United 
States, the ILO replied, on 13 November 1950, that “the compe
tent bodies of the International Labour Organisation have re
garded the question of whether or not legislation is, in fact, ne
cessary to make effective the provisions of such a Convention as 
being a matter for decision by each Member of the Organisation
in the light of its constitutional practice and its existing law”. The 
reference to constitutional practice clearly related to those cases in 
which, by virtue of that practice, the ratification of a convention 
automatically incorporates the provisions of the convention into 
“the law of the land”, thus in fact giving the instrument of rat
ification the force of a domestic legislative enactment. See The In
ternational Labour Code, 1951 (Geneva, ILO, 1952), vol. I, pp. 863 
et seq.

obligation as an obligation “of conduct” or “of 
means”, rather than as an obligation “of result”, 
may therefore be the result of an interpretation. It 
goes without saying that, in the case of customary 
international obligations, such a characterization is 
possible only as a sequel to the normal process 
whereby the existence and subject-matter of any cus
tomary rule are established in international law.
(18) In the cases just considered, which, despite 
their diversity, are all characterized by the fact that 
the international obligation in question requires of 
the State a particular course of conduct in the form 
of an action or omission, the implications of this 
characteristic of the obligation for the determination 
of the existence of a possible breach are clear. It may 
always prove difficult, in any particular case, to de
termine what in fact was the conduct of the State or
gans, and questions may always arise regarding the 
verification of the exact content of the obligation in
cumbent on the State. On the other hand, in the 
opinion of the Commission, there can be no doubt 
about the conclusion that, where the action or omis
sion found to have occurred is in fact not in confor
mity with the conduct specifically required of the or
gan responsible for the action or omission, there is a 
direct breach of the obligation in question, without 
any other condition being required for such a finding. 
This finding cannot be influenced by the fact that 
the non-conformity of the conduct adopted with the 
conduct which should have been adopted did or did 
not have consequences that were actually harmful. If, 
for example, as in the case of article 10, paragraph 3, 
of the International Covenant on Economic, Social 
and Cultural Rights, adopted by the General Assem
bly on 16 December 1966,47 an international conven
tion imposes on a State an obligation to recognize 
that the employment of children and young persons 
“in work harmful to their morals or health or dan
gerous to life or likely to hamper their normal devel
opment should be punishable by law”, this obligation 
is breached simply by the fact that a law providing 
for punishment of such practices has not been enact
ed, even if no specific instance of the employment of 
children in such work has been found in the country 
concerned. Similarly, if, as in the case of article 2, 
paragraph 1(c), of the 1965 International Convention 
on the Elimination of All Forms of Racial Discrimi
nation,48 * a convention obliges a State to rescind legis
lative provisions which have the effect of creating 
such discrimination, this obligation is breached sim
ply by the fact that the provisions in question have 
not officially been rescinded, even if they would 
never actually have been applied or no longer could 
be.
(19) State practice and international jurisprudence 
confirm the validity of the above conclusion. It fol
lows from this practice and jurisprudence that, where 
the international obligation requires from the State a 
particular course of conduct in the form of an action

47 Resolution 2200 A (XXI), annex.
48 See foot-note 33 above.
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or omission on the part ofione of its organs, the con
duct of a State organ which is not in conformity with 
that required of it by the obligation in question is 
sufficient to constitute a breach of the obligation. 
The most accurate formulation of this principle was 
given by the Swiss Government in its reply to 
point III, No. 1, of the request for information ad
dressed to States by the Preparatory Committee of 
the Conference for the Codification of International 
Law (The Hague, 1930), which included the following 
passage:

Failure to enact legislation may of itself involve the internation
al responsibility of the State if some agreement to which the State 
is a party expressly obliges the contracting parties to enact certain 
legislation. On the other hand, in the absence of a contractual pro
vision of this kind, it is not failure to enact a law which involves 
the responsibility of a State, but rather the fact that this State is 
not in a position, by any means, to fulfil its international obliga
tions.49
The distinction between the two ways in which an 
international obligation may be breached, depending 
on the varying nature of the obligation, is clearly 
brought out in this explicit statement. In particular, 
with regard to the case to which this article refers, 
the Swiss Government clearly favours the view that, 
where the international obligation specifically requires 
the State to adopt a certain measure, in this case a 
law, the mere negative fact of not adopting that mea
sure constitutes in itself a breach of the international 
obligation in question and, if there is nothing to pre
vent it, engages the responsibility of the State.
(20) There is no doubt either about the applicability 
of the principle thus stated to practical cases. In this 
connexion, it is particularly interesting to consider 
cases involving the violation of certain international 
labour conventions, for example, where one of the 
States which ratified a convention has not enacted 
the legislative provisions required by the convention 
or, especially, has not rescinded the laws which the 
convention expressly obliged it to rescind. The report 
of the Commission appointed under article 26 of the 
Constitution of the International Labour Organisation 
to examine the complaint filed by the Government of 
Ghana concerning the observance by the Govern
ment of Portugal of Convention No. 105 concerning 
the Abolition of Forced Labour, 1957 stressed in par
ticular that the international obligations placed on the 
State by certain conventions require the formal res-

49 Poinl 111, No. 1, of the request for information by the Prep
aratory Committee read as follows:

“Does the State become responsible in the following circum
stances:

“Enactment of legislation incompatible with the treaty rights 
of other States or with its other international obligations? Fail
ure to enact legislation necessary for the purpose of implemen
ting the treaty obligations of the State or its other international 
obligations?”
It was in connexion with the second question that the Swiss 

Government expressed the views stated above. See League of Na
tions, Conference for the Codification of International Law, Bases of 
Discussion for the Conference drawn up by the Preparatory Commit
tee, vol. Ill: Responsibility of States for Damage caused in their Ter
ritory to the Person or Property of Foreigners (document 
C.75.M.69.1929.V), pp. 25 and 29.

cission of a particular legislative provision and that 
“A situation in which a legal provision inconsistent 
with the requirements of the Convention subsists but 
is regarded as obsolete” or as being superseded de 
facto cannot be considered satisfactory for the pur
poses of the application of the Convention. The 
Commission of Inquiry emphasizes that “Full con
formity of the law with the requirements of the Con
vention is therefore essential”, but taken alone is not 
enough since it is also necessary “that the law 
should be fully and strictly applied in practice”.50 
The report of the Commission appointed under arti
cle 26 of the Constitution of the International Labour 
Organisation to examine the complaint filed by the 
Government of Portugal concerning the observance 
by the Government of Liberia of Convention No. 29 
concerning Forced or Compulsory Labour 1930 shows 
that the Commission of Inquiry which dealt with this 
case endorsed the opinion expressed by the Commis
sion which heard the complaint referred to above. In 
applying and referring specifically to article 23 of the 
Convention, which requires the competent authori
ties of the State to “issue complete and precise re
gulations governing the use of forced or compulsory 
labour”, the Commission concluded that “the legis
lation of Liberia until 31 August 1961, the date of fil
ing of the complaint, was inconsistent with the ob
ligation of Liberia under the Constitution of the Or
ganisation to give effect to the provisions of the Con
vention in law and in fact and with the specific re
quirements of Articles 23 to 25 of the Conven
tion”.51-52
(21) In other concrete cases, it has not been a 
breach of the specific obligation to enact or abrogate 
a legislative provision which has been the subject of 
a dispute between States, but rather failure to ob
serve the equally specific obligation to perform a cer
tain act of an administrative nature or, especially, to 
refrain from it, such as the obligation not to enter 
the premises of a diplomatic mission or the private 
residence of a foreign diplomatic agent,53 or the pre
mises of a foreign consulate.54 In still other situa
tions, the dispute has been caused by a breach of the 
obligation to respect the immunity from jurisdiction

50 ILO, Official Bulletin, vol. XLV, No. 2, supplement 11, April
1962, para. 716, p. 231. The Commission of Inquiry was composed 
of Mr. P. Ruegger, Mr. E. Armand-Ugon and Mr. 1. Forster.

51 ILO, Official Bulletin, vol. XLVI, No. 2, supplement II, April
1963, para. 416, pp. 164-165. The Commission of Inquiry in this 
case was composed of Mr. E. Armand-Ugon, Mr. T. P. P. Goone- 
tilleke and Mr. E. Castren.

52 Article 25 of the Convention supplements article 23 by re
quiring that the illegal exaction of forced or compulsory labour 
shall be punishable as a criminal offence.

53 On this subject, see the cases cited by G. H. Hackworth in 
Digest of International Law (Washington, D.C., U.S. Government 
Printing Office, 1942), vol. IV, pp. 562 et seq.

54 See G. H. Hackworth, op. cit., pp. 716 et seq.; A. C. Kiss, 
Repertoire de la pratique franfaise en matiere de droit international 
public (Paris, C.N.R.S., 1965), vol. Ill, pp. 408 el seq.; 
S.l.O.I.-C.N.R., La prassi italiana di diritto internazionale (Dobbs 
Ferry, (N.Y.), Oceana, 1970), 1st series (1861-1887), vol. I, 
pp. 469-470.
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of diplomatic agents.55 In all these cases, the basic 
principle applied has been the same, namely, that the 
adoption by any administrative or judicial authority 
of conduct different from that specifically required by 
the international obligation has been considered as 
directly constituting a breach of that obligation.
(22) The positions taken by the authors of learned 
works dealing with the question examined here coin
cide with those which derive from the logic of the 
relevant principles and which State practice and inter
national jurisprudence confirm. Triepel expressly de
duced from the distinction he had made concerning 
the possible influence of international law on internal 
law that, where a rule of international law or a treaty 
imposes on the State the duty to have a particular 
law, the non-adoption or the abrogation of that law 
constitutes a breach of international law or of the 
treaty; this obtains even if, despite the non-adoption 
or the abrogation of the internationally required in
ternal law, the State is in a position “effectively to 
carry out everything which can or should be carried 
out under the law” and intends to do so.56 More re
cently, several writers have studied the question in 
greater detail and have shown the effect which the 
nature of an international obligation necessarily has 
on the determination of the existence of a breach of 
the obligation. These writers have stressed, in parti
cular, that where the obligation requires a State to 
adopt conduct (in the form of an action or omission) 
which must necessarily be carried out in certain ways 
and by specific bodies, any conduct adopted by the 
State which is not in conformity with that specifically 
required constitutes as such a direct breach of the ex
isting international legal obligation, so that, if all the 
other requisite conditions are fulfilled, an internation
ally wrongful act exists.57
(23) In the light of the above considerations, the 
Commission is of the opinion that, where an inter
national obligation requires the adoption of a particu
lar course of conduct by a given branch of the State 
machinery, the obligation will be fulfilled if the con
duct specifically required by the obligation is adopt
ed; if not, it must be held that the obligation has

55 See the cases cited by G. H. Hackworth, op. cit., pp. 533 el 
seq.; A. C. Kiss, op. cit., pp. 340-341; S.I.O.i.-C.N.R., op. cit., 
pp. 384 et seq.

56 H. Triepel, op. cit., p. 299.
57 See R. Ago, “La regola del previo esaurimento dei ricorsi in- 

terni in tema di responsabilita internazionale”, Archivio di diritto 
pubbiico, May-August 1938-XVI (Padua, CEDAM, 1938), vol. 3, 
fasc. 2, pp. 231 el seq.; and “Le delit international”, Recueil des 
cours de I’Academie de droit international de La Haye, 1939-11 (Pa
ris, Sirey, 1947), vol. 68, pp. 508 et seq. See also, in particular, G. 
Morelli, Nozioni di diritto internazionale, 7th ed. (Padua, CEDAM, 
1967), p. 332; P. Reuter, “La responsabilite internationale”, Droit 
international public (cours) (Paris, Les Nouvelles Institutes, 
1955-1956), pp. 56 et seq.; A. P. Sereni, Diritto internazionale (Mi
lan, Giuffre, 1962), vol. Ill, pp. 1533 et seq. For an analysis of par
ticular aspects of the question related to the legislative activity of 
the State, see Ch. de Visscher, "La responsabilite des Etats”, Bi
bliotheca Visseriana (Leyden, Brill, 1924), vol. II, p. 97; E. Vitta, 
La responsibilita internazionale dello Stato per atti legislativi (Milan, 
Giuffre, 1953), pp. 87 et seq.; A. S. Bilge, La responsabilite inter
nationale des Etats et son application en matiere d’actes legislatifs 
(thesis No. 417) (Istanbul, Tsitouris, 1950), pp. 101 et seq.

been breached. Article 20 therefore provides that 
there is a breach by a State of an international ob
ligation requiring it to adopt a particular course of 
conduct when the conduct in fact adopted by that 
State is not in conformity with that required by the 
obligation. The principle whereby, in international 
law, the breach of an obligation “of conduct” or “of 
means” occurs, by virtue of the non-conformity of 
the conduct adopted with the conduct required by 
the obligation, is thus clearly affirmed.
(24) The Commission considered it advisable to re
fer in the text of the article to a “particular” course 
of conduct in order to make it quite clear what kind 
of international obligation is referred to in the article, 
since, for an international obligation to be character- 
izable as an obligation “of conduct” or “of means”, 
it is not enough for the obligation to require of the 
State a course of conduct determined in some un
specific manner. The determination must, on the 
contrary, be extremely precise, in other words, the 
obligation must determine in a “particular” manner 
what is required of a given branch of the State ma
chinery. The Commission also thought it better to 
use the comprehensive term “course of conduct”, 
rather than the twofold expression “action or omis
sion”, since there are cases, such as that of an ob
ligation requiring the State to refrain from a specif
ically determined “practice”, in which the course of 
conduct adopted by the State in breach of the obli
gation consists of a “series” of actions of the same 
kind rather than of one separate action. Lastly, the 
Commission decided that the phrase “when the con
duct of that State is not in conformity with that re
quired of it by that obligation”—which closely fol
lows the wording of draft article 16—is the most 
suitable formula for indicating when a breach of an 
obligation “of conduct” or “of means” may be held 
to occur. This wording was found preferable to 
others, such as “simply by virtue of the adoption of 
a course of conduct different from that specifically 
required”, because in the Commission’s view it ex
presses more accurately the idea that the conduct 
adopted may fail to correspond absolutely, as it were, 
to the conduct required by the obligation, without 
there being any real ground for asserting that the ob
ligation has been breached. The action or omission of 
the State might, for example, even go beyond the re
quirements of the obligation. In a case of that kind, 
if the requirements of the obligation were fully satis
fied by the conduct in fact adopted by the State, it 
would certainly not be possible to infer a breach of 
t.he obligation.

Article 21. Breach of an international obligation 
requiring the achievement of a specified result

1. There is a breach by a State of an international 
obligation requiring it to achieve, by means of its own 
choice, a specified result if, by the conduct adopted, 
the State does not achieve the result required of it by 
that obligation.
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2. When the conduct of the State has created a si
tuation not in conformity with the result required of 
it by an international obligation, but the obligation al
lows that this or an equivalent result may nevertheless 
be achieved by subsequent conduct of the State, there 
is a breach of the obligation only if the State also fails 
by its subsequent conduct to achieve the result re
quired of it by that obligation.

Commentary

(1) The purpose of article 21 is to establish how to 
determine if there has been a breach of an interna
tional obligation which merely requires the State to 
ensure a particular situation—a specified result—and 
leaves it free to do so by means of its own choice. 
Such obligations, called obligations “of result”, are 
much more common in international law than in in
ternal law, by reason of the specific nature of the 
subjects of the law of nations. As the commentary to 
article 20 makes clear, the commands of international 
law in many cases, especially where they have to be 
enforced through the State’s internal system, stop 
short at the outer boundaries of the State machinery. 
Often, out of respect for the internal freedom of the 
State, international obligations of this nature merely 
require it to achieve the result they seek, without 
specifying the acts or omissions by which that result 
is to be achieved.
(2) International obligations “of result” thus do not 
require a particular course of conduct on the part of 
the State or, in other words, a course of conduct on 
the part of specified State organs. This being said, it 
is always possible, within the wide and varied range 
of international obligations “of result”, to make 
further distinctions according to the different degrees 
of permissiveness of these obligations in regard to 
the achievement of the result they require. This per
missiveness may, first of all, take the form of an in
itial freedom of choice. In some cases, the interna
tional obligation gives no indication whatsoever of 
the means the State may use to achieve the required 
result, but in others the obligation, although not ex
pressly requiring recourse to a particular means, in
dicates a preference for a certain means as the most 
likely to achieve the result required of the State. For 
present purposes, that distinction is of no conse
quence. In both cases, although the freedom left to 
the State relates only to the initial choice of the 
means to be used, it is obvious that, once that choice 
has been made, either the result required by the ob
ligation will have been achieved or there will have 
been a final breach of that obligation.
(3) However, the permissiveness as to means, which 
is characteristic of international obligations “of re
sult”, sometimes extends to giving the State an op
portunity to apply a remedy a posteriori to the effects 
of an initial course of conduct which has led to a 
situation incompatible with the result required by the 
obligation. It is thus possible that international law 
may require only a final result, not only leaving the

State free to choose the means it will use initially but 
also allowing it, if it has not achieved the result by 
the first means chosen, to resort to other means to 
that end. Under all obligations belonging to this sec
ond group of obligations “of result”, the State which 
initially adopted a course of conduct consisting in 
acts or omissions incompatible with the result re
quired of it is allowed a fresh opportunity to dis
charge its obligation. In other words, under certain 
conditions and in so far as the required result has not 
been rendered permanently unattainable by the initial 
conduct, such obligations allow the State to remedy 
the situation temporarily created and to ensure the 
same result, albeit belatedly, by adopting as an excep
tional measure a different course of conduct capable 
of obliterating the consequences of the initial con
duct.
(4) In the cases mentioned, the possibility of apply
ing a remedy a posteriori to the adverse effects of a 
State’s initial conduct is coupled with initial freedom 
in the choice of means. But that is not always so. In 
other cases, the opportunity of still achieving a result 
in conformity with that required by the international 
obligation by remedying, through different means, 
the incompatible result temporarily brought about is 
not accorded to the State solely where it has had in
itial freedom to choose between various normal 
means of discharging the obligation. The State may 
be given that opportunity even where it had no such 
initial freedom of choice. In such a case, it is, pre
cisely, the faculty of subsequently making good, by 
different conduct, the consequences of the initial ac
tion or omission which marks the latitude allowed to 
the State; it is this subsequent faculty which, even if 
the content of the obligation has left the matter in 
doubt, places the obligation among those “of result”, 
not among those “of conduct” or “of means”.58
(5) Then, there are even international obligations 
“of result” so liberal that they allow the State not 
only to achieve the result they require by remedying, 
through different conduct, the temporarily unaccept
able consequences of its initial conduct, but even to 
discharge its obligation by achieving an alternative 
result. In such a case, the faculty which the obliga
tion gives the State of applying a remedy a posteriori 
is not, as in the previous cases, limited to the belated 
achievement of the same result, but comprises the 
possibility of discharging the obligation by achieving 
a result considered, as it were, equivalent to that 
which the State’s initial conduct has rendered unat
tainable.

58 It is rather rare for rules—even treaty rules—which lay in
ternational obligations upon the State to mention explicitly that it 
is open to the State, in certain circumstances, to remedy ex post 
facto a situation that may have been created initially by an action 
or omission by its organs running counter to the internationally 
required result. The question whether a given obligation may or 
may not be fulfilled, exceptionally, by some other course of con
duct, where the conduct initially adopted has failed to produce the 
required result, will normally be decided by interpreting the rele
vant clause according to the provisions of the treaty as a whole, 
in accordance with its ratio and spirit, or in the light of the ap
plicable rules of customary international law.
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(6) In seeking examples, the first case to consider is 
that in which all that the obligation provides for is 
initial freedom to choose the means of discharging it. 
Sometimes the text of the treaty itself, in imposing 
certain obligations, expressly states that it is left to 
the State to choose the means of achieving their pur
pose. Article 14 of the Treaty instituting the Euro
pean Coal and Steel Community, for example, pro
vides that:

Recommendations shall be binding with respect to the objec
tives which they specify but shall leave to those to whom they 
are directed the choice of appropriate means for attaining these 
objectives.59
Similarly, the third paragraph of article 189 of the 
Treaty establishing the European Economic Commu
nity provides that:

Directives shall bind any Member State to which they are ad
dressed, as to the result to be achieved, while leaving to domestic 
agencies a competence as to form and means.60
Again, the full freedom of choice enjoyed by the 
State sometimes derives from the fact that the inter
national obligation generally requires the States 
bound by it to take “all appropriate measures” to 
achieve a given result, without giving any indication 
of what the appropriate measures may be. For exam
ple, the 1965 International Convention on the Eli
mination of All Forms of Racial Discrimination, pro
vides in article 2, paragraph 1, that:

States Parties condemn racial discrimination and undertake to 
pursue by all appropriate means and without delay a policy of 
eliminating racial discrimination in all its forms....61
Similarly, with regard to the protection of the repres
entative organs of other States, the 1961 Vienna 
Convention on Diplomatic Relations provides in ar
ticle 22, paragraph 2, that:

The receiving State is under a special duty to take all appro
priate steps to protect the premises of the mission against any in
trusion or damage and to prevent any disturbance of the peace of 
the mission or impairment of its dignity.
Article 29 of the same Convention provides that 
“the receiving State ... shall take all appropriate steps 
to prevent any attack on [a diplomatic agent’s] per
son, freedom or dignity”.62 Almost identical language 
is to be found in article 31, paragraph 3, and arti
cle 40 of the 1963 Vienna Convention on Consular 
Relations;63 in article 25, paragraph 2, and article 29 
of the 1969 Convention on Special Missions;64 and in 
article 23, paragraph 2(a), and article 28 of the 1975 
Vienna Convention on the Representation of States 
in their Relations with International Organizations of 
a Universal Character.65

59 United Nations, Treaty Series, vol. 261, p. 140.
60 Ibid., vol. 298, p. 3. '
61 For reference, see foot-note 33 above.
62 Idem., foot-note 40.
63 Idem., foot-note 42.
64 General Assembly resolution 2530 (XXIV), annex.
65 Official Records of the United Nations Conference on the Re

presentation of States in their Relations with International Organi
zations, vol. 11, Documents of the Conference (United Nations
publication, Sales No. E.75.V.12), p. 207.

(7) In perhaps a larger number of cases, the freedom 
of choice accorded to the State is implicit in the fact 
that the international obligation only specifies the re
sult to be achieved, the text imposing the obligation 
making no reference at all to the means of achieving 
it. Examples are to be found in the 1950 Convention 
for the Protection of Human Rights and Fundamen
tal Freedoms66 and in certain international labour 
conventions. Many other texts contain provisions of 
the same kind. For example, treaty provisions bind
ing States to extend most-favoured-nation treatment 
to other States in an agreed field of relations are nor
mally confined to stating the object to be achieved, 
without specifying the means to be employed to 
achieve it. The situation referred to here is normal 
for international obligations of customary origin, as 
well as international treaty obligations concerning the 
protection of aliens,67 the performance and the breach 
of which have certain additional special aspects, 
which are dealt with in article 22 of the draft.
(8) There is also no lack in international law of ob
ligations which, although not requiring recourse to a 
specified means, nevertheless indicate a preference 
for one means or another. By way of example, it will 
suffice to refer to article 2, paragraph 1, of the Inter
national Covenant on Economic, Social and Cultural 
Rights, which provides that:

Each State Party to the present Covenant undertakes to take 
steps ... with a view to achieving progressively the full realization 
of the rights recognized in the present Covenant by all appropriate 
means, including particularly the adoption of legislative mea
sures.68

Article 2, paragraph 2, of the International Covenant 
on Civil and Political Rights provides that:

Where not already provided for by existing legislative or other 
measures, each State Party to the present Covenant undertakes to 
take the necessary steps, in accordance with its constitutional pro
cesses and with the provisions of the present Covenant, to adopt

66 For reference, see foot-note 24 above.
Article 1 of the Convention provides that:

“The High Contracting Parties shall secure to everyone with
in their jurisdiction the rights and freedoms defined in Section I 
of this Convention".
Now the articles in Section I read as follows: “No one shall be 

held in slavery or servitude” (article 4, paragraph (I)); “No one 
shall be required to perform forced or compulsory labour” (arti
cle 4, paragraph (2)); “Everyone has the right to liberty and sec
urity of person” (article 5, paragraph (1)), and so on. It is implicit 
in these provisions that the State is free to choose whatever 
means it considers best calculated to ensure that no one can be 
held in slavery, that everyone’s security is assured, etc.

67 For example, the Memorial of the Italian Government in the 
Phosphates in Morocco case (Preliminary Objections) states that:

“The Protecting Power has the choice of these means; it may 
choose whatever means it deems most appropriate for the or
ganization of the public authorities of the Protectorate, but they 
must be calculated to assure aliens of treatment in conformity 
with international conventions and acquired rights.” [Transla
tion by the Secretariat! See Repertoire des decisions et des doc
uments de la procedure ecrite et orate de la Cour Permanente de 
Justice Internationale et de la Cour Internationale de Justice, pu
blished under the direction of Paul Guggenheim, Serie /, Cour 
permanente de justice internationale, vol. I, Droit international et 
droit interne, by Krystyna Marek (Geneva, Droz, 1961), p. 679.
68 General Assembly resolution 2200 (XXI), annex.
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such legislative or other measures as may be necessary to give ef
fect to the rights recognized in the present Covenant.69

There can be no doubt that, in these cases, legislative 
means are expressly indicated at the international le
vel as being the most normal and appropriate for 
achieving the purposes of the Covenant in question, 
though recourse to such means is not specifically or 
exclusively required. The State is free to employ 
some other means if it so desires, provided that those 
means also enable it to achieve in concrelo the full 
realization of the individual rights provided for by 
the Covenant. All these examples, like those cited in 
previous paragraphs of this commentary, are of cases 
in which the obligation leaves the State at least an 
initial freedom of choice of the means to be used to 
achieve the result required by the obligation.

(9) Other examples illustrate the case of an interna
tional obligation which the State may, in exceptional 
circumstances, still discharge by resorting to different 
means of achieving the required result if the course 
of conduct initially adopted has failed. The first cases 
of this kind which should be mentioned are those in 
which this further degree of permissiveness is merely 
an addition to the normal initial freedom of choice of 
the means to be used to fulfil the obligation. Such in
itial freedom of choice, as we have seen, is charac
teristic of, for example, the majority of international 
obligations concerning the protection of human 
rights. When the International Covenant on Civil 
and Political Rights provides that “Everyone shall be 
free to leave any country, including his own” (arti
cle 12, paragraph 2), that “Everyone shall have the 
right to recognition everywhere as a person before 
the law” (article 16), or that “Everyone shall have 

' the right to freedom of association with others, in
cluding the right to form and join trade unions for 
the protection of his interests” (article 22, para
graph 1), the first conclusion to be drawn from the 
very object of these provisions and from their formu
lation is that the State is free to adopt whatever mea
sures it deems most appropriate, in its own particular 
case, to guarantee these freedoms and rights to indi
viduals. In the extreme case, it may refrain from 
adopting any measures at all, provided that the result 
is achieved in practice, i.e. that any man or woman 
who wishes to leave the country is in fact free to go, 
that he or she is not denied recognition as a person 
before the law, that his or her freedom of association 
is not obstructed, and so on. But the Covenant as a 
whole points to another conclusion. Assuming, for 
example, that the State has chosen to fulfil its obli
gations by the administrative means, an adverse de
cision concerning the right of an individual taken by 
the first authority called upon to rule in his case does 
not normally make it definitively impossible for the 
State to achieve the result internationally required of 
it. That result may be considered to have been 
achieved even if a higher authority has had to inter
vene and set aside the first authority’s decision, and

69 Ibid.

only this subsequent action has secured, for the in
dividual, recognition of the right he sought to exer
cise.70
(10) In the absence of any express provision on the 
subject, this conclusion might follow from the con
text of the agreement, its spirit, its object and pur
pose or, lastly, from the customary rules in the con
text of which the agreement is to be interpreted. Let 
us take, as another example, article III, paragraph 1, 
of GATT, which reads:

The contracting parties recognize that internal taxes and other 
internal charges ... should not be applied to imported or domestic 
products so as to afford protection to domestic production.

Paragraph 2 of the same article provides that:
The products of the territory of any contracting party imported 

into the territory of any other contracting party shall not be sub
ject, directly or indirectly, to internal taxes or other internal 
charges of any kind in excess of those applied, directly or indi
rectly, to like domestic products.71 *

These provisions are not accompanied by any clause 
providing expressly for the conclusion stated above. 
But their purpose, the reason for their existence, is to 
prevent domestic products from ultimately enjoying 
protection in practice at the expense of like foreign 
products. What is required of the State party to the 
Agreement is that it should ensure, in the final re
sult, that foreign products are not placed at a disad
vantage on the domestic market because their price 
is burdened by heavier taxation than domestic prod
ucts. Hence, the provisions cited cannot be interpret
ed as requiring absolute prevention of any act, even 
provisional, by which a foreign product is wrongly 
taxed. If, at a given moment, one of these products 
becomes subject to a tariff different from that appli
cable to a like national product and if the duty is im
properly collected, the result referred to by the obli
gations set out in the articles cited will also be 
achieved if the State takes steps to cancel or duly re
duce the discriminatory taxation and refund the 
amounts wrongly collected. The desired purpose of 
equality of treatment of foreign and domestic prod

70 If any doubt should persist as to the soundness of this con
clusion, the fact that the Covenant contains a clause concerning 
the exhaustion of domestic remedies (article 41, paragraph 1(c)) 
would suffice to remove it. A similar conclusion naturally holds 
good for all obligations imposed by conventions which contain an 
explicit clause of this kind, such as the 1950 Convention for the 
Protection of Human Rights and Fundamental Freedoms (arti
cle 26) [for reference, see foot-note 24 above] and the 1965 Inter
national Convention on the Elimination of All Forms of Racial 
Discrimination (article 11, paragraph 3, and article 14, para
graph 7 (a)) (for reference, see foot-note 33 above). The effect of 
this clause is, precisely, to prevent the establishment of final fai
lure to achieve the result required of the State by the obligation 
which the clause accompanies, so long as it is still possible to ob
tain that result by one of the other means at the State’s disposal. 
It would, however, be wrong to believe that the conclusion stated 
is justified only in cases covered by the specific provisions of ar
ticle 22 of the present draft, where the agreement from which cer
tain obligations derive contains a clause expressly providing that 
the State cannot be charged at the international level with not 
having fulfilled its obligations so long as the available local reme
dies have not been exhausted.

71 GATT, Basic Instruments and Selected Documents, vol. IV
(Sales No. GATT/1969-1).
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ucts will thus also be achieved.72 In other fields, let 
us consider one of the many agreements providing 
for judicial assistance between States or for the extra
dition of persons guilty of certain crimes, or the con
ventions which require the punishment of those re
sponsible for the practice of slavery or apartheid, of 
the perpetrators of an act of genocide, terrorism and 
so on. It is obvious that an omission on the part of 
a first administrative or judicial authority, which has 
refused the agreed assistance or due extradition or 
has failed to apply the prescribed punishment, does 
not necessarily represent a final breach of the obliga
tions in question. The result required by those obli
gations will still be deemed to have been achieved if 
a higher authority intervenes to remedy the effects of 
the conduct of the first State authority to intervene 
in the case.
(11) The examples given above73 of international ob
ligations which allow the State to remedy by subse
quent conduct consequences not in conformity with 
the obligation resulting from an initial course of con
duct all relate to obligations prescribed by interna
tional conventions. Needless to say, however, equally 
valid examples can be found among international ob
ligations of customary origin: for example, the cus
tomary obligation which requires a State to arrest and 
punish persons guilty of assaulting a foreign official 
in its territory or of attacking the premises of a di
plomatic mission, or persons who by their writings 
have insulted a foreign Head of State. It would ob
viously be going too far to say that these obligations 
will forthwith be regarded as unfulfilled if, for exam
ple, the guilty parties are allowed to escape by mem
bers of the local police force or acquitted by a court 
of first instance. The result required by these cus
tomary international obligations is that justice should 
ultimately overtake the guilty persons, whether with 
the aid of the local police or of the central police tak
ing over when the local police have failed, and that 
they should be duly punished, even if only by a 
court of second or third instance. In other words, the 
result required by the obligation will still be con
sidered to have been achieved, even if an initial mea
sure incompatible with that result has been corrected

11 The iniernational obligation referred to here should be com
pared from this point of view with, for example, the obligation 
stated in article 34 of the Vienna Convention on Diplomatic Re
lations, which provides that “A diplomatic agent shall be exempt 
from all dues and taxes, persona! or real, national, regional or mu
nicipal, .. ” (for reference, see foot-note 40 above). Here the ratio 
of the obligation is quite different. What the Convention requires 
is that, in the fundamental interests of the unhindered exercise of 
the functions entrusted to him, the diplomatic agent shall not be 
hampered in his activity by the application of fiscal measures, just 
as he must not be hampered by the application of police measures, 
judicial measures, etc. Unlike the obligation considered in the 
text, this is one of the obligations which require the State to adopt 
a specific conduct of forbearance. It is one of the obligations dealt 
with in article 20: the State cannot consider that it has correctly 
performed its international duty merely on the grounds that it has 
subsequently refunded to the diplomatic agent the sums unduly 
demanded of him, or that it has released a diplomatic agent who 
was improperly arrested, etc.

73 See paras. 9-10.

by a later measure capable of obliterating the conse
quences of the first.
(12) International obligations which require only 
the achievement of a certain result may take an even 
more permissive form than that of leaving the State 
free initial choice of the means of achieving the re
quired result, or that of allowing the State to reach 
that result subsequently by completely obliterating, 
through new conduct, the consequences of an initial 
course of conduct incompatible with the achievement 
of the result. There are cases in which, when the in
itial conduct has made the main required result 
henceforth unattainable, the international obligation 
allows the State to consider itself discharged by 
achieving an alternative result. Let us take for exam
ple the obligation of customary international law 
which requires the State to exercise a certain vigi
lance to prevent unlawful attacks against the person 
or property of foreigners. If, in a specific case, the 
State has been unable to prevent an attack of this 
kind, it can still discharge its obligation by offering 
compensation for the damage suffered by the foreign
er who was attacked. A similar conclusion may be 
reached in regard to article 9, paragraph 1, of the In
ternational Covenant on Civil and Political Rights, 
which provides that “No one shall be subjected to 
arbitrary arrest or detention”.74 The obligation here 
set out should be read in conjunction with para
graphs 4 and 5 of the same article, which provide re
spectively that:

Anyone who is deprived of his liberty by arrest or detention 
shall be entitled to take proceedings before a court, in order that 
that court may decide without delay on the lawfulness of his de
tention and order his release if the detention is not lawful,
and that

Anyone who has been the victim of unlawful arrest or deten
tion shall have an enforceable right to compensation.

This juxtaposition of provisions shows that the State 
can consider that it has acted in conformity with its 
international duties even if, having failed to achieve 
the main result required by the obligation stated in 
article 9, it has nevertheless achieved the alternative 
result of making reparation for the injury caused to 
the person who suffered wrongful arrest or deten
tion.75
(13) Having established the existence of a wide 
range of international obligations “of result”, we 
have now to examine how, in the various hypothet
ical cases described, the breach of such an obligation

74 General Assembly resolution 2200 A (XXI), annex.
75 In addition, as noted above (see foot-note 70), the Covenant 

contains in article 41, paragraph 1 (r), a general provision making 
the exhaustion of domestic remedies a condition for consideration 
by the Committee on Human Rights of “communications to the 
effect that a State Party claims that another State Party is not ful
filling its obligations under the present Covenant”. Now any 
domestic remedy may put an end to arbitrary arrest or detention 
or provide reparation for injury suffered, but it certainly cannot 
prevent the arbitrary arrest or detention from having taken place. 
Reparation for the injury caused is clearly only an alternative re
sult, achieved instead of the main required result of preventing ar
bitrary arrest or detention.
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is determined in international law. This task is far 
less simple than in the case of the obligations “of 
conduct” or “of means” dealt with in article 20, 
where the existence of a breach is shown by simply 
comparing the conduct in fact adopted by the State 
with the conduct it was specifically required to adopt 
in the case in point. In the case of the international 
obligations considered in the present article, it is ne
cessary, instead, to compare the result required by 
the international obligation with the result finally at
tained in practice through the course or courses of 
conduct adopted by the State. However, in order to 
determine how the existence of a breach of an obli
gation “of result” is established in international law, 
we must look once again to State practice and inter
national judicial decisions on the subject and to the 
opinions expressed on it by learned writers.
(14) In this connexion, the positions adopted by 
States as to the possibility of concluding that an in
ternational obligation has been breached by the per
formance or non-performance of a legislative act 
prove once again to be particularly enlightening. For 
example, certain States which, like Switzerland and 
Poland, expressed their opinion on the matter in their 
replies to point 111, No. 1, of the request for informa
tion addressed to them by the Preparatory Commit
tee of the 1930 Codification Conference, specifically 
pointed out that, in the case where an international 
obligation merely required the State to ensure a given 
result by whatever conduct it chose, the enactment 
or non-enactment of a law having a specific content 
was only one means among others of achieving a re
sult which alone was decisive for the purpose of con
cluding that the obligation had been breached.76 The 
replies of the Swiss and Polish Governments also 
confirm that, so long as the State has not failed to 
achieve in concreto the result required by an interna
tional obligation, the fact that it has not taken a cer
tain measure which would have seemed especially 
suitable for that purpose—in particular, that it has 
not enacted a law—cannot be held against it as a 
breach of that obligation.77

76 As stated above (paragraph (19) of the commentary to arti
cle 20), the Swiss Government emphasized the need to qualify its 
reply to the question whether international responsibility was en
gaged by the failure of a State “to enact legislation necessary for 
the purpose of implementing” its obligations, it replied in the af
firmative only as regards the case in which an international agree
ment expressly required the parties to take specific legislative 
measures, it observed that in the other cases “it is not failure to 
enact a law which involves the responsibility of a State, but rather 
the fact that this State is not in a position, by any means, to fulfil 
its international obligations”, which constitutes the breach of the 
obligation. (League of Nations, op. cit., pp. 25 and 29.)

The Polish Government, in its reply, distinguished between the 
“entirely exceptional and very rare case of a State which has as
sumed an international undertaking to enact provisions before the 
expiry of a certain period” and “all other cases”. It indicated that 
only in the first case did the fact that the provisions had not been 
enacted within that period constitute an offence, whereas in the 
other cases “the mere fact of not enacting legislation does not in
volve international responsibility...” (ibid., pp. 28-29).

77 In the Swiss Government’s reply we read that “...even in
the absence of a law by which the State could immediately fulfil
its obligations, we will not be confronted with a fact or act con
trary to international law unless some circumstance arises by

(15) Other statements of position drawn from inter
national practice also confirm the soundness of the 
conclusion that, if the internationally required result 
is achieved by the State, it matters little whether the 
State has arrived at it by enacting a law or by any 
other means. Mention may be made, in this connex
ion, of the letter dated 18 October 1929 sent by Al
bert Thomas, the Director of the ILO, to the Govern
ment of the Irish Free State, in reply to that Govern
ment’s question whether, since a rest period of 24 
hours was already granted to industrial workers in Ir
ish practice, the enactment of a law was specifically 
necessary in order to give effect to the requirements 
of articles 2, 3 and 4 of Convention No. 14 concern
ing the Application of the Weekly Rest in Industrial 
Undertakings. While pointing out that the course 
most usually adopted to secure the effective applica
tion of the Convention was that of passing legisla
tion, the letter from the Director of the ILO empha
sized that Ireland was free to follow whatever 
method seemed most appropriate in its particular 
case, provided only that that method would in fact 
ensure effective application of the provisions of the 
Convention.78 * *
(16) Learned writers have also concentrated their at
tention on the problem as it arises in relation to the 
taking of, or failure to take, legislative action. They 
state very emphatically that, in their view, no State

which the rights of other States are prejudiced” (ibid., p. 29). In 
the continuation of the Polish Government’s reply, it is stated 
that responsibility:”... ensues only if the State authorities or tri
bunals refuse, in the absence of relevant municipal provisions, to 
give effect to rights arising out of international undertakings. Un
til this has occurred, there is nothing to show that such provisions 
are required, that the authorities and tribunals, for example, will 
give decisions incompatible with the international undertakings of 
the State; it should be left to the State to decide whether the 
promulgation of a special law, decree or circular is necessary” 
(ibid.). The reply of the British Government to the same point in 
the request for information made by the Preparatory Committee 
of the 1930 Conference gave examples of obligations for the ful
filment of which the adoption of legislative measures constituted 
the appropriate and probably essential means. But it clearly 
brought out that, in view of the nature of the obligations, which 
required only the achievement of a certain result, failure to adopt 
such legislative measures should not be regarded as in itself a 
breach of the obligations. The breach would be established only 
if, probably through lack of appropriate provisions, the State 
showed itself unable in practice to achieve the result required by 
its obligation.

78 Mr. A. Thomas’ letter stated:
“The Convention leaves considerable latitude to the Govern

ments which ratify it ... A Government is therefore free to ap
ply under the Convention any system which meets with its ap
proval; and the existing practice in the Irish Free State would 
undoubtedly fulfil the requirements of the Convention ... it is 
for the Government which undertakes international responsibil
ity as a party to a Convention to judge what is the action which 
in its view will secure the Convention’s effective application ... 
The course most usually adopted is that of passing legislation 
to make the application of the weekly rest compulsory in indus
trial undertakings ... It would, however, suffice that legislation 
should be adopted which would be confined to giving the force 
of law to the existing practice ... It is for the Government of 
the Irish Free State to appreciate which of these methods is the 
best adapted to its requirements. Any of them would ... secure 
the effective fulfilment of the Convention.” (ILO, Official Bul
letin, vol. XIV No. 3, 31 December 1929, pp. 125-126.) See also 
The International Labour Code 1951 (op. cit.), pp. 277-278, 
note 464.
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which has in fact ensured the result required of it by 
an international obligation can be accused of breach
ing that obligation on the ground that it achieved the 
result without enacting a law, and, more generally, 
that failure to take legislative action does not in itself 
warrant the conclusion that the obligation has been 
breached, unless it can be affirmed that the State has 
specifically failed to ensure the result in question.79 
Some writers have explicitly stated that these princ
iples are merely the necessary consequence of a dis
tinction between obligations requiring the State to 
adopt a particular course of conduct and obligations 
which merely require it to achieve a particular re
sult.80

(17) As to the question whether the adoption by the 
State of a measure which would seem to obstruct the 
achievement of the result required by the interna
tional obligation would not in itself suffice to show 
that the obligation had been breached, State practice 
does not provide many explicit statements of posi
tion. The replies from Governments to point III, 
No. 1, of the request for information by the Prepar
atory Committee of the 1930 Conference were inevi
tably influenced on this point by the form in which 
the question was put. Many countries accordingly 
confined themselves to answering in the affirmative, 
without giving any information as to the extent of 
the agreement they were expressing. It would be 
quite wrong, however, to believe that by such an
swers the Governments concerned meant to express 
the conviction that, in the event of legislative action 
by the State, its international responsibility would 
immediately and in all cases be engaged by the 
promulgation of the law. On the contrary, the reply 
of the South African Government, for example,81 
shows that it regarded the request submitted to it as 
referring to the application, not the promulgation, of 
the law. The British and Swiss Governments, indeed, 
explicitly stated that, in their view, the mere fact of 
the adoption of a measure, such as the promulgation 
of a law, which constituted an obstacle to the fulfil
ment of the obligation, would not in itself warrant 
the conclusion that there was a breach of an inter
national obligation.82 The view expressed by these 
two Governments, like the request for information to 
which they were replying, related only to responsib
ility for the breach of obligations concerning the

79 See, in particular, Triepel, op. cit., pp. 301-302; de Visscher, 
toe. cit., p. 97; and E. Jimenez de Arechaga, “International re
sponsibility”, Manual of Public International Law, Sorensen ed. 
(London, MacMillan, 1968), p. 545.

80 See, e.g., Bilge, op. cit., pp. 103-104; and Vitta, op. cit., 
pp. 95 et seq.

81 The Government at Pretoria stated that the “enforcement of 
legislation incompatible with the provisions of a treaty concluded 
with another State or with its other international obligations” en
gaged the responsibility of a State. League of Nations, op. cit., 
p. 25.

82 The British Government stated that “It is not the enactment 
but the enforcement of the legislation so enacted which engages 
the responsibility of the State” (ibid., p. 27), while the Swiss Gov
ernment held that “Generally speaking, we should not consult the 
various laws as such in order to ascertain and establish interna
tional responsibility, but rather the facts deriving from these laws, 
which affect the rights of other States” (ibid., p. 29).

treatment of foreigners, which are in fact obligations 
requiring only the achievement of a particular result. 
If their replies had related to the breach of obliga
tions relating to any sphere in general, they would no 
doubt have been more qualified.83 It can therefore be 
accepted that the codification work of 1929-1930 does 
not provide sufficient evidence to establish with cer
tainty what States considered, at that time, to be the 
answer to the question raised in this paragraph. Ne
vertheless, the results of that work are certainly not 
incompatible with the conclusion that, where an in
ternational obligation requires only the achievement 
of a specific result by the State, it cannot be held that 
this obligation has been breached merely because the 
State has enacted a law which may be an obstacle to 
the attainment of the required result.
(18) In reality, the difficulties experienced in this 
connexion by certain learned writers seem to be due 
to the fact that they have not always borne in mind 
the distinction to be made between the different 
types of obligation, but have considered, indiscrimi
nately in regard to all obligations, the question 
whether the enactment of a law “contrary to inter
national law” is in itself a breach of its obligation by 
the State, or whether the breach only occurs later, 
when the law is applied in practice. It is therefore 
logical that those among such writers who had main
ly in mind obligations specifically requiring the State 
to enact or not to enact a certain law should have 
reached the conclusion that the breach occurs when 
the law is promulgated84 and that, conversely, those 
who were thinking mainly of obligations requiring 
only the achievement of a specific result should have 
reached the conclusion that the breach occurs only 
when the law is applied to a specific case.85 However, 
most writers have found it necessary to make a dis
tinction between different situations and have main
tained that either conclusion could be justified, de
pending on the content of the obligation86 and the

83 The fact that the Preparatory Committee proposed as a “ba
sis of discussion", in the light of the replies received, a text which 
affirms that “A State is responsible for damage suffered by a for
eigner as the result ... of the enactment of legislation incompat
ible with its international obligations” (basis No. 2) (ibid., p. 30, 
and Yearbook... 1956, vol. II, p. 223, document A/CN.4/96, an
nex 2) does not prove that, in the Committee’s view, responsi
bility would always arise from the mere enactment of the “incom
patible" legislative provisions. This also applies to article 6, which 
was adopted on first reading by the Third Committee of the Con
ference, and which reproduces the text of basis No. 2.

84 This applies, for example, to U. Scheuner, who nevertheless 
qualifies this assertion by the words “as a general rule” (“L’in- 
(iuence du droit interne sur la formation du droit international”, 
Recueil des cours .... 1939-11 (Paris, Sirey, 1947), vol. 68, pp. 121 
et seq.).

85 See L. Kopelmanas, “Du conflit entre le traite international 
et la loi interne”, Revue de droit international et de legislation com- 
paree (Brussels), 3rd series, vol. XV11I, No. 1; (1937), pp. 118 and 
122; and G. Tenekides, “Responsabilite Internationale”, Reper
toire de droit international (Paris, Dalloz, 1969), vol. II, p. 787.

86 B. Cheng, for example, observes that the answer to the ques
tion raised here “depends upon what is in fact prohibited by the 
particular rule of international law and upon whether the munic
ipal law actually contravenes it or merely enables some other or
gan of the State to do so” (General Principles of Law as applied 
by International Courts and Tribunals (London, Stevens, 1953), 
pp. 174-175).
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circumstances of the particular case.87 Nevertheless, 
the criteria put forward on either side for establishing 
in which specific cases the mere fact of having 
passed a law with a particular content constitutes a 
breach of an international obligation, and in which 
cases the opposite conclusion is warranted, vary and 
do not always seem pertinent.88 The writers who 
have based their solution of the problem on the dis
tinction between the breach of obligations “of con
duct” or “of means” and the breach of obligations 
“of result” are no doubt those who have provided 
the valid criterion for deciding the question.89
(19) In connexion with this question, it is interest
ing to note the positions taken by the Governments 
of the United States and Great Britain in the con
troversy which arose between the two countries in 
1912-1913 concerning Tolls on the Panama Canal. In 
1912, the United States Congress passed an Act re
gulating tolls on the Canal on the basis of criteria 
considered by Great Britain to be incompatible with 
the provisions of article III, paragraph 1, of the Hay- 
Pauncefote Treaty of 18 November 1901, which prov
ided for equality of treatment for the flags of all na
tions parties to the Treaty without discrimination.90 
Invoking article 1 of the Arbitration Treaty of 1908, 
the Government in London therefore proposed that 
the question should be submitted to arbitration. The 
United States Government did not go into the sub
stance of the matter, but opposed the British propo
sal.91 In the end, there was no arbitration in this case

87 This applies to G. Schwarzenberger, International Law. 3rd 
ed. (London, Stevens, 1957), vol. I, pp. 614-615.

88 Some writers make a distinction according to whether the 
law can be applied direct or requires the issue of regulations for 
its application (e g., P. Guggenheim, Traite de droit international 
public (Geneva, Georg. 1954), vol. II, pp. 7-8). Others base the dis
tinction on the fact that the law “directly infringes existing rights 
or rules”, as in a case of illegal revocation of a concession granted 
to a foreign company, or that it produces wrongful effects only 
when there is "implementation in concreto”, as in the case of a 
law laying down directives for future nationalizations (see J. H. W. 
Verzijl, International Law in Historical Perspective (Leyden,
Sijthoff, 1973), vol. VI, pp. 621-622, 641-642). Others again em
phasize that, in the case of injury to a State, the promulgation of 
the law may be sufficient in itself, whereas, in the case of injury 
to foreign individuals, responsibility generally arises at the time of 
application of the law (Jimenez de Arechaga, loc. cit., pp. 547-548; 
1. Brownlie, Principles oj Public International Law, 2nd ed. (Lon
don, Oxford University Press, 1973), pp. 435-436).

89 These are, in parficular, the writers who have published 
monographs on the question of State responsibility for the acts of 
legislative organs. See Bilge, op. cit., pp. 101 et seq.; and Vitta, 
op. cit., pp. 89 et seq. See also Sereni, op. cit., pp. 1538-1539; and 
A. Favre, Principes du droit des gens (Paris, Librairie de droit et de 
jurisprudence, 1974), pp. 650-651.

90 The relevant paragraph read:
"The Canal shall be free and open to the vessels of com

merce and of war of all nations observing these Rules, on terms 
of entire equality, so that there shall be no discrimination 
against any such nation, or its citizens or subjects, in respect of 
the conditions or charges of traffic or otherwise. Such condi
tions and charges of traffic shall be just and equitable.” (British 
and Foreign State Papers, vol. XCIV, p. 47, article III, para. 1).
91 The United States Government observed that:

“When and if, complaint is made by Great Britain that the
effect of the act and the proclamation together will be to subject
British vessels as a matter of fact to inequality of treatment, or
to injust and inequitable tolls in conflict with the terms of the

since the United States agreed to amend the law 
which had given rise to the exchange of notes. But 
it is nevertheless interesting to consider the positions 
taken by the two Governments. The United States 
view was consistent with the principle that the con
clusion that there has been a breach of an obligation 
requiring a State to achieve a particular result in 
concreto cannot be reached on the ground that the 
State has taken a legislative or other measure which 
has not yet had the effect of creating a specific situ
ation definitively incompatible with the desired re
sult, even if such a measure introduces an obstacle 
to the attainment of that result. The British view, on 
the other hand, seemed to contradict that principle.92 
It may, however, be noted that the measure taken by 
the United States Government in this case amount
ed, not to imposing higher tolls on British vessels 
than those levied on United States vessels, but to ex
empting United States vessels from the tolls which 
continued to be levied on the vessels of other na
tions. It could therefore be maintained with some 
justification that the situation which resulted for Brit
ish vessels was indeed a discriminatory situation in 
concreto, which was unlawful under the Treaty; 
hence President Wilson’s prompt action to change 
the situation by the 1914 Act of Congress. Moreover, 
the purpose of the British protest and proposal for ar
bitration seems to have been to prevent an interna
tionally wrongful act from occurring rather than to 
invoke the consequences of a wrongful act already 
committed.93 * *

Hay-Pauncefote Treaty, the question will then be raised as to 
whether the United States is bound by the Treaty both to take 
into account and to collect tolls front American vessels, and 
also whether under the obligations of that Treaty British vessels 
are entitled to equality of treatment in all respects with the ves
sels of the United States. Until these objections rest upon some
thing more substantial than mere possibility, it is not believed 
that they should be submitted to arbitration.” (Instructions of 
Secretary of State Knox to the United States Charge d’affaires 
in London, dated 17 January 1913.) (G. H. Hackworth, op. cit., 
1943, vol. VI, p. 59.)
92 The British Government expressed itself in the following 

terms:
"... international law or usage does not support the doctrine 

that the passing of a statute in contravention of a treaty right 
affords no ground of complaint for the infraction of that right, 
and that a nation which holds that its treaty rights have been 
so infringed or brought into question by a denial that they exist 
must, before protesting and seeking a means of determining the 
point at issue, wait until some further action violating those 
rights in a conclusive instance has been taken, which in the 
present instance would, according to your argument, seem to 
mean until tolls have been actually levied upon British vessels 
from which vessels owned by citizens of the United States have 
been exempted.

... the Act of Congress, when it declared that no tolls should 
be levied on ships engaged in the coasting trade of the United 
States, and when, in further directing the President to fix those 
tolls within certain limits, it distinguished between the vessels 
of citizens of the United States and other vessels, was in itself, 
and apart from any action which may be taken under it, incon
sistent with the provisions of the Hay-Pauncefote Treaty for the 
equal treatment of the vessels of all nations.” (Note from the 
British Ambassador at Washington to United States Secretary of 
State Knox, dated 28 February 1913.) (A. D. McNair, The Law of 
Treaties, 2nd ed. (Oxford, Clarendon Press, 1961), pp. 548-549).
93 As stated in Lord McNair’s comment on the British Note: 

"... the British Note did not go so far as to allege that a violation
{Continued on next page.)
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(20) As regards international judicial decisions, 
mention may be made of the decision reached on 
27 June 1933 by the United States-Panama General 
Claims Commission, constituted under the Claims 
Convention of 28 July 1926, in the Mariposa Devel
opment Company case. It stated that:

The Commission does not assert that legislation might not be 
passed of such a character that its mere enactment would destroy 
the marketability of private property, render it valueless and give 
rise forthwith to an international claim, but it is the opinion of 
the Commission that ordinarily, and in this case, a claim for the 
expropriation of property must be held to have arisen when the 
possession of the owner is interfered with and not when the le
gislation is passed which makes the later deprivation of possession 
possible.

Practical common sense indicates that the mere passage of an 
act under which private property may later be expropriated with
out compensation by judicial or executive action should not at 
once create an international claim on behalf of every alien proper
ty holder in the country. There should be a locus penitentiae for 
diplomatic representation and executive forbearance, and claims 
should arise only when actual confiscation follows.94

In the case submitted to the Commission, the in
tended result was clearly respect for the property of 
foreigners. In the Commission’s view, it could not be 
maintained a priori that that result had not been 
achieved, merely because a law had been enacted 
which would permit future confiscations of property 
belonging to foreigners. It could not be held that 
there had been failure to achieve a result, and con
sequent breach of an obligation, unless there had 
been actual interference with the property of a for
eigner. As the Commission pointed out, the only 
case in which, from another standpoint, the required 
result could be regarded as frustrated as soon as the 
law authorizing expropriation was enacted would be 
that in which the enactment of the law seriously re
duced the commercial value of the foreigner’s proper
ty.95 Otherwise, in the Commission’s view, a breach 
would occur when the foreigner was deprived of his 
property in concreto, not when a measure had been 
adopted merely making such deprivation possible in 
abstracto.
(21) In other international judicial decisions, accep
tance of this principle is implicit. This is so, for ex
ample, where the Permanent Court of International 
Justice, called upon to rule on whether a particular 
law constituted a breach of an international obliga
tion or not—an obligation requiring the achievement

{Foot-note 93 continued.)
of the Treaty had already occurred, and ... the following para
graphs are rather in the nature of the assertion of a right, quia 
timet, to protest and demand arbitration” (ibid., p. 548). A note 
of protest and a proposal that the existence of a right should be 
established by an objective authority may very well be justified as 
a means of preventing an internationally wrongful act. See 
Schwarzenberger, op. cit., p. 614; Vitta, op. cit., p. 95; and Favre, 
op. cit., p. 651. As noted in paragraph (17) above, however, in 
1929, the British Government was to adhere firmly to the princ
iple that it is not the law as such which gives rise to State respon
sibility, “but the facts deriving from that law”.

94 United Nations, Reports of International Arbitral Awards, 
vol. VI. (United Nations publication, Sales No. 1955.V.3) 
pp. 340-341.

95 On this point, see Reuter, toe. cit., pp. 95-96.

of a particular result by the State, not the adoption 
of a particular course of conduct—refers to the appli
cation of this law, not to its enactment. In its very 
well-known judgment of 25 May 1926, in the case 
concerning Certain German interests in Polish Upper 
Silesia (the merits), the Court stated that:

It might be asked whether a difficulty does not arise from the 
fact that the Court would have to deal with the Polish law of July 
14th, 1920. This, however, does not appear to be the case ... The 
Court is certainly not called upon to interpret the Polish law as 
such; but there is nothing to prevent the Court’s giving judgment 
on the question whether or not, in applying that law, Poland is 
acting in conformity with its obligations towards Germany under 
the Geneva Convention.96

The European Court of Human Rights appears to 
endorse the same criterion in its judgment of 
27 March 1962 in the De Becker case.97 Very similar 
statements of position may also be noted in a series 
of decisions of the European Commission on Human 
Rights.98
(22) To sum up, our analysis of State practice, inter
national judicial decisions and the positions taken by 
learned writers confirms that, in the case of interna
tional obligations requiring the State to achieve a re
sult in concreto but leaving it free to do so by means 
of its own choice, the fact that a State bound by such 
an obligation has adopted a measure or, in particular, 
enacted a law constituting in abstracto an obstacle to 
the achievement of the required result, is not yet a 
breach or even the beginning of a breach of the ob
ligation in question.99 There will be a breach only if 
the State is found to have failed in concreto to 
achieve the result required by the obligation.

96 PCIJ, series A, No. 7, p. 19. In the advisory opinion of 
4 February 1932 concerning the Treatment of Polish nationals in 
Danzig (ibid., series A/B, No. 44, p. 24) the Court also considered 
that:

“The application of the Danzig Constitution may however re
sult in the violation of an international obligation incumbent on 
Danzig ...”
97 The Court states in its judgment that:

“... the Court is not called upon, under articles 19 and 25 of 
the Convention, to give a decision on an abstract problem re
lating to the compatibility of that Act with the provisions of the 
Convention, but on the specific case of the application of such 
an Act to the Applicant and to the extent to which the latter 
would, as a result, be prevented from exercising one of the 
rights guaranteed by the Convention...” (Yearbook... of the 
European Convention on Human Rights, 1962 (The Hague), 
vol. 5, 1963, pp. 334 and 336).
98 The decisions on applications No. 290/57 against Ireland and 

No. 867/60 against Norway contain the following statement:
“...the Commission can examine the compatibility of dom

estic legislation with the Convention only with respect to its ap
plication to a person, non-governmental organization or group 
of individuals and only in so far as its application is alleged to 
constitute a violation of the Convention in regard to the appli
cant person, organization or group in question; ...”. (Yearbook 
oj the European Convention on Human Rights, 1960 (The Hague), 
vol. 3, 1961, p. 221; Yearbook of the European Convention on 
Human Rights, 1961 (The Hague), vol. 4, 1962; p. 276.)
99 Except, of course, in cases such as that referred to by the 

General Claims Commission in the Mariposa Development Com
pany case, where the law in question would itself create a specific 
situation totally incompatible with the internationally required re
sult.
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(23) This analysis also shows—as do logic and com
mon sense—that the State, having failed to achieve 
the result required by an international obligation of 
this kind, cannot escape the charge of not having ful
filled its obligation by claiming that it did neverthe
less adopt measures by which it hoped to achieve the 
result required of it. What matters is that the result 
required by the obligation should in fact be achieved; 
if it is not, a breach has been committed, whatever 
measures are taken by the State. We have seen for 
example that article 2, paragraph 1, of the 1965 In
ternational Convention on the Elimination of All 
Forms of Racial Discrimination provides that:

States Parties condemn racial discrimination and undertake to 
pursue by all appropriate means and without delay a policy of 
eliminating racial discrimination in all its forms....100

Now it is obvious that, if the administrative author
ities of a State party to the Convention in fact com
mit acts of racial discrimination, the State will not es
cape the consequence of being charged with a breach 
of the Convention by taking refuge behind some law 
which it may have enacted prohibiting such acts.101 It 
is not sufficient to enact a law because, if a practice 
contrary to the obligation is continued in, the result 
intended by the obligation is not achieved in concre
to.
(24) It should also be made clear that, in cases in 
which an international obligation leaves the State 
only an initial freedom of choice of the means to be 
used to achieve the result required by that obligation, 
if, through the active or omissive conduct it adopts 
in taking one of the courses open to it, the State ar
rives at a situation incompatible with the result re
quired by its international obligation, it thus forfeits 
the chance to fulfil its obligation. It is not allowed to 
remedy the effects of its conduct ex post facto or to 
change the situation it has created by recourse to 
other means. This limitation on the discretion given 
to the State for the fulfilment of its obligation may 
be expressly imposed by the text of the instrument 
establishing the obligation, but it is more often im
plicit in the very nature of the result required by the 
international obligation, which is such that the mere 
creation of a situation incompatible with that result 
makes it definitively unattainable.
(25) Thus, for example, article 22, paragraph 2 of 
the Vienna Convention on Diplomatic Relations re
quires the receiving State “to take all appropriate 
steps to protect the premises of the mission against 
any intrusion or damage and to prevent any distur

100 See paragraph (6) above.
101 It should also be noted that, even where an obligation spe

cifically requires the State to enact a law with a certain content,
the obligation is usually accompanied by an obligation to apply 
that law. The fact of having enacted the prescribed law then con
stitutes fulfilment of the first obligation, but any failure to apply 
that law in practice constitutes a breach of the second obligation. 
See, in this connexion, the position stated at the end of the pas
sage from the report of the Ghana-Portugal Inquiry Commission 
cited above (paragraph (20) of the commentary to article 20) 
regarding violation of ILO Convention No. 105 concerning the 
Abolition of Forced Labour.

bance of the peace of the mission or impairment of 
its dignity”.102 As to international obligations of cus
tomary origin relating to the status of foreigners in 
general, let us also consider the case of the obligation 
requiring the State to establish a minimum security 
system to protect foreigners against attacks due, for 
example, to an outbreak of xenophobia. There can be 
no doubt that both these obligations are confined to 
prescribing for the State the result to be achieved, 
and that the State has some initial freedom in choos
ing the means of establishing the required system of 
protection. However, when, irrespective of the means 
chosen for providing protection, its manifest inade
quacy leads to an invasion of the premises of an em
bassy, the lynching of a foreigner or the massacre of 
nationals of a particular country by a mob, it can 
only be concluded that the State has failed irremedi
ably in its task and that there is no further possibility 
of using other means to restore a situation compat
ible ab initio with the result required by the interna
tional obligation. It must then be recognized that the 
result to be achieved by the State has not been and 
will not be achieved, and that the State has thus 
committed a breach of its obligation.
(26) T6 sum up, for the purposes of establishing the 
fulfilment or breach of an international obligation “of 
result”, characterized by the initial freedom of choice 
of the State as to the means to be employed to obtain 
the required result, what counts is whether that re
sult has or has not in fact been achieved by the 
State. The fact that the State has not taken the mea
sure which theoretically would have seemed most 
likely to lead to the result required by the obligation 
is not in itself sufficient to warrant the conclusion 
that the State has breached the obligation. The same 
conclusion applies where the State has adopted a 
measure which is likely in principle to obstruct the 
achievement of the result required by the obligation, 
but which does not in itself create a specific situation 
incompatible with that result. On the other hand, 
where it is found that the situation created in concre
to by the State, by taking one or other of the courses 
between which it had the initial choice, is incompat
ible with the result required by the obligation, the 
State will obviously not be able to claim that it has 
discharged its obligation through, for example, the 
adoption of measures by which it hoped to achieve 
the result required by the international obligation.
(27) Obligations which leave the State only an initial 
freedom of choice as to the means of achieving the 
result they require of it form only a smallish group, 
however, within the general category of international 
obligations “of result”. As has been seen, there are 
many international obligations “of result” which 
give the State a degree of discretion with regard to 
their fulfilment that goes beyond a mere initial free
dom of choice. So long as the required result has not 
become finally unattainable for the sole reason that 
the initial course of conduct adopted by the State 
failed to achieve it, international law does not, gen-

102 For reference, see foot-note 40 above.
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erally speaking, deprive a State whose organ has 
created a situation incompatible with the result re
quired by an international obligation of the possibility 
of still achieving the required result through a new 
course of conduct by State organs which would obliter
ate that situation and replace it by another, compat
ible ab initio with that result. In this case, the pos
sibility of subsequent action open to the State is 
added to, and supplements, its initial freedom of 
choice; and the latitude left to the State with regard 
to the fulfilment of its obligation is defined in its en
tirety. The possibility of remedying a posteriori the 
consequences of an initial course of conduct incom
patible with the result required by an international 
obligation may also exist even in cases where, orig
inally, the particular nature of the result to be 
achieved did not permit of a real choice between dif
ferent means of action, since the result could at first 
be achieved in only one way.

(28) In regard to the cases described, however, one 
reservation must be made concerning the determi
nation of the conditions for recognizing the existence 
of a breach of an international obligation. It may well 
be that, at the international level, there is nothing to 
prevent the State from still fulfilling its obligation by 
remedying ex post facto, by a new course of conduct, 
a situation which is incompatible with the interna
tionally required result and which was created by its 
initial conduct. But it is also possible that the State 
may encounter in its own system of internal law an 
obstacle to the use of this opportunity. This applies 
in particular where the situation incompatible with 
the internationally required result has been created 
by means whose effects cannot be cancelled. For ex
ample, if the situation has been created by the enact
ment and effective application of a law, there will in 
most cases be no hope of finding in the internal legal 
system any means of changing this situation retroac
tively and thus still achieving the result to which 
those measures ran counter. It would be otherwise 
only if the machinery of the State included a judicial 
authority empowered to declare legislative acts null 
and void and to cancel their effects retroactively. The 
obligation imposed by some treaties to respect the 
property of foreigners is a typical example of an ob
ligation which requires the State to achieve a certain 
result but leaves it complete latitude as to the means 
of doing so. But if the State passes a law providing 
for uncompensated expropriation of certain classes of 
foreigners or certain kinds of property belonging to 
them, and applies that law to the property of individ
uals covered by such a treaty, it cannot reasonably be 
expected that the obligation imposed by the treaty 
can still be fulfilled since it is hard to see what or
gans or authorities would have the power to fulfil it. 
The same conclusion applies in cases where the ac
tion that has created a situation incompatible with 
the required result takes the form of a measure by 
the executive power which can be neither rescinded 
nor amended by another State organ, or that of a ju
dicial decision against which there is no appeal or 
again that of an administrative or judicial measure

which has merely correctly applied a mandatory legis
lative provision.
(29) It should be made clear that the impossibility 
of rectifying the adverse consequences of the initial 
course of conduct by a new course of conduct which 
cancels them may be due, not only to a real lack of 
means to that end under the internal legal system, 
but also to the fact that the availability of such 
means is a pure formality because, at least in the 
case in point, they hold out no real prospect of 
achieving the required result. In all these cases, the 
impediment which makes it impossible to remedy the 
situation created by the action or omission of the 
first organ to intervene thus has the same paralysing 
effects as the impediment which arises when the in
itial action or omission of the State has made it im
possible de facto to achieve the result required by the 
international obligation. In both these cases, the State 
has no real means of cancelling the consequences of 
its initial conduct. Hence it can only be concluded 
that the result which the international obligation re
quired the State to achieve has not been and will not 
be achieved. The existence of a breach of the obliga
tion will thus inevitably be established.
(30) Thus, if the situation created by the initial con
duct of an organ of the State and incompatible with 
the result required by an international obligation is 
not in itself to constitute a complete and final breach 
of that obligation, three conditions must be met:
(a) the obligation itself must in principle leave the 
State the necessary latitude to pursue the achieve
ment of the required result, even after a situation in
compatible with that result has been created by an 
action or omission of one of its organs; (b) the re
quired result must not have become finally unattain
able in fact by reason of that action or omission; and
(c) the internal legal system must not place any for
mal or real obstacles in the way of subsequent efforts 
to fulfil the obligation in spite of everything. If all 
these conditions are satisfied, it clearly cannot yet be 
concluded that the State has finally failed to achieve 
the result which can legitimately be expected of it. 
The fact that the organ which first intervened in the 
case created, by its action or omission, a situation in
compatible with the required result is only a begin
ning or adumbration of a breach of the international 
obligation, since the State has not yet exhausted all 
its available means of action to achieve that result. 
Moreover, even this adumbration will come to 
nothing if the State can seize the opportunity still 
open to it fully to achieve the required result by new 
conduct which eliminates entirely, and ab initio the 
incompatible situation created by its previous con
duct.
(31) Many examples could be given here. To men
tion only the necessary minimum, let us suppose 
that, contrary to the requirements of the internation
al conventions on human rights, the police authori
ties of a State deny certain persons freedom to reside 
in the place of their choice, freedom of association, 
freedom to profess their religion, or the like. In each 
of these cases, the State can still, if it wishes, create
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a situation compatible with the internationally re
quired result, provided that the country has a higher 
administrative authority or an administrative or civil 
court, which is competent and materially able to re
voke the prohibition of residence or association or to 
remove the obstacles to the practice of the chosen re
ligion. Or again, let us suppose that, contrary to a 
well-established international customary obligation, a 
court acquits persons known to have committed a 
crime against the representative of a foreign Govern
ment or against some foreigner. The State will still be 
able to fulfil its obligations, provided that there is a 
higher authority able to reverse the decision im
pugned and thus create a situation compatible in 
every respect with the internationally required result.
(32) In this case, the initial conduct of a State organ 
which has created a situation incompatible with the 
internationally required result becomes a breach of 
the international obligation only if the State, despite 
the possibility open to it, refrains from correcting that 
situation or confirms it by further action. It will be 
on the grounds of this later action or omission that 
the existence of the breach will be finally established 
and the responsibility of the State automatically en
gaged. However, since the course of conduct first 
adopted will not have been cancelled but, on the con
trary, completed by the State’s subsequent conduct, 
the breach will finally be brought about by a “com
plex” act made up of all the successive actions or 
omissions of the State in the case in question.103
(33) Lastly, as we have seen, there are international 
obligations “of result” characterized by an even grea
ter degree of permissiveness as regards the latitude 
left to the State for their fulfilment. By reason of 
their nature, purpose and field of application, these 
obligations permit that, where the initial conduct of 
the State bound by the obligation has not only creat
ed a situation incompatible with the result required 
by the international obligation but has also made the 
attainment of that result materially impossible, the 
State may still have a last opportunity of discharging 
its international duties. It is allowed, as an exception, 
to produce an alternative result instead of that orig
inally required—a result which is thus different from 
that aimed at by the obligation, but in a way equiv
alent to it. The conclusion as to the recognition of a

103 The concept of a “complex" act of the State has been il
lustrated by the Commission in article 18, paragraph 5, of its draft 
articles and in paragraph (23) of the commentary thereto (Year
book... 1976, vol. II (Part Two), pp. 74 and 94, document 
A/31/10, chap. Ill, sect. B, subsect. 2).

Article 18, paragraph 5, of the draft reads as follows:
“5. If an act of the State which is not in conformity with 

what is required of it by an international obligation is a complex 
act constituted by actions or omissions by the same or different 
organs of the State in respect of the same case, there is a breach 
of that obligation if the complex act not in conformity with it 
begins with an action or omission occurring within the period 
during which the obligation is in force for that Slate, even if 
that act is completed after that period.”

A “complex” act thus implies that two or more organs of the 
State intervene successively or that a single organ intervenes on 
two or more occasions in the same matter with, in all cases, a plu
rality of actions or omissions.

breach of one of these obligations is self-evident. For 
example, a State cannot be charged with a final 
breach of the obligation to exercise vigilance to pre
vent unlawful attacks against the person and proper
ty of foreigners, or of the obligation to protect every 
person against arbitrary arrest or detention, merely 
because it has not been able to prevent the commis
sion of such misdeeds. If the State is to be found 
guilty of such a breach, it must have failed to 
achieve not only the priority result but also the al
ternative result: that is to say, it must have failed to 
ensure that the victims of these misdeeds receive full 
and complete compensation for the injury sus
tained.104 It is this second failure which, added to the 
first, transforms it into a complete and final breach. 
And, as in the case previously considered, the breach 
is constituted by a “complex” act of the State.
(34) The conclusion which follows from the argu
ments advanced in paragraphs (27) to (33) above 
seems equally obvious. Where an international obli
gation permits a State whose initial conduct has led 
to a situation incompatible with the result required 
by the obligation to rectify the situation, either by 
achieving through new conduct the result originally 
required or by achieving an equivalent result in its 
place, a breach of the obligation finally occurs only if, 
in addition, the State has failed to take the subse
quent opportunity of rectifying the incompatible situ
ation created by its initial conduct.
(35) In the light of the foregoing considerations, 
there is, in the Commission’s view, no doubt that, 
for the purpose of establishing how an international 
obligation which can be characterized in general 
terms as an obligation “of result” is breached, what 
counts is the result actually achieved by the State as 
compared with the result required by the obligation. 
If the two results coincide, the obligation has been 
fulfilled; otherwise it must be concluded that the ob
ligation has been breached. In other words, a compar
ison of the result achieved with the result which the 
State ought to have achieved is the only general and 
basic criterion for establishing whether an obligation 
“of result” has been breached. The existence of a 
breach of an obligation of this kind is thus deter
mined in international law in a completely different 
way from that followed in the case of an obligation 
“of conduct” or “of means” where, as indicated in 
connexion with article 20, the decisive criterion for 
concluding that the obligation has been fulfilled or 
breached is a comparison between the particular 
course of conduct required by the obligation and the 
conduct actually adopted by the State. Having 
reached this conclusion, the Commission also agreed 
upon the need to draw a distinction, in formulating 
the relevant rule, between, on the one hand, the ap
plication of such a general criterion in the case of in

104 In such a case, “compensation" is merely an alternative re
sult provided for by the “primary” obligation in question. Such 
compensation has nothing to do with the “reparation” of an in
ternationally wrongful act. On the contrary, its specific purpose is 
to avert any breach of the primary obligation and the commission 
of an internationally wrongful act.
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ternational obligations characterized by the fact that 
they leave the State initial freedom of choice of the 
means to be used to achieve the internationally re
quired result and, on the other, the application of the 
same criterion in the case of international obligations 
permitting the State to rectify a situation which is in
compatible with the required result and which has 
been created by an initial course of conduct, by 
means of subsequent conduct achieving that result or 
an equivalent result.
(36) For the first of these two cases, paragraph 1 of 
the article provides that there is a breach by a State 
of an international obligation requiring it to achieve, 
by means of its own choice, a specified result if, by 
the conduct adopted within the latitude allowed it, 
the State does not achieve the result required by that 
obligation. For the second case, paragraph 2 of the 
article provides that, when the conduct of the State 
has created a situation not in conformity with the re
sult required of it by an international obligation, but 
the obligation allows that this or an equivalent result 
may still be achieved by subsequent conduct of the 
State, there is a breach of the obligation only if the 
new conduct of the State does not achieve the re
quired result either.
(37) The result which the State has to achieve in 
the case of paragraph 1 as well as in that of para
graph 2 must, of course, be the “specified result” re
quired of the State by the international obligation or, 
where this is allowed, the “equivalent result” prov
ided for by that obligation and nothing else. Hence, 
the precise content of the “primary” obligation in 
question must always be kept in mind.

Article 22. Exhaustion of local remedies

When the conduct of a State has created a situation 
not in conformity with the result required of it by an 
international obligation concerning the treatment to be 
accorded to aliens, whether natural or juridical per
sons, but the obligation allows that this or an equiv
alent result may nevertheless be achieved by subse
quent conduct of the State, there is a breach of the 
obligation only if the aliens concerned have exhausted 
the effective local remedies available to them without 
obtaining the treatment called for by the obligation or, 
where that is not possible, an equivalent treatment.

Commentary

(1) Article 21 of the draft states the basic rules de
fining the conditions in which it may be considered 
that a breach of an international obligation “of re
sult” has been committed, whether in cases where 
the State only has freedom of choice of means at the 
outset or in cases where the State, having created by 
its conduct a situation incompatible with the result 
required by the obligation, has the faculty to remedy 
that situation and still fulfil its obligation by subse

quent conduct. Article 22 is concerned to establish, 
in the last-mentioned cases, the specific conditions of 
a breach of obligations “of result” falling within a 
given category, namely, obligations which are de
signed to protect individuals, natural or juridical per
sons, and which, at the international level, formulate 
certain requirements and establish certain guarantees 
concerning the treatment to be accorded by States, at 
the internal level, to the persons in question and to 
their property. For the purpose of determining 
whether a breach of an obligation in this category has 
been committed, a further condition is then added to 
the conditions generally required for a breach of the 
other international obligations “of result”.
(2) To be able to conclude that there is a breach of 
an international obligation “of result” concerning the 
treatment of individuals, and particularly foreign in
dividuals, it is first necessary to establish that the in
dividuals who consider themselves injured through 
being placed in a situation incompatible with the in
ternationally required result have not succeeded, 
even after exhausting all the remedies available to 
them at the internal level, in getting the situation 
duly rectified; for it is only if these remedies fail that 
the result sought by the international obligation will 
become definitively unattainable by reason of the act 
of the State. If, for various reasons, individuals who 
should and could set the necessary machinery in mo
tion neglect to do so, the State cannot normally be 
blamed for having failed to take the initiative to ob
literate the concrete situation created by initial con
duct attributable to it and militating against the 
achievement of the internationally required re
sult—provided, of course, that the State itself is not 
responsible for the inaction of the individuals.
(3) If the individuals concerned take no action, the 
situation created by the initial conduct of the State 
running counter to the internationally desired result 
cannot be rectified by subsequent action of the State 
capable of replacing that situation by one in confor
mity with the result required by the obligation. How
ever, the fact that there has been no corrective action 
cannot, of course, be attributed to the State, but only 
to lack of the required initiative on the part of those 
on whom it was incumbent to take it. The case here 
is quite different from that in which, despite the nec
essary initiative having been taken by the individuals 
concerned to obtain redress, the situation created by 
the initial conduct is confirmed by a new course of 
conduct of the State, which is likewise incompatible 
with the internationally required result. Thus, in the 
case of the international obligations considered here, 
the initiative of the individuals concerned appears to 
be a prior and necessary condition which must have 
been fulfilled before it can be concluded that there 
has been a breach of its obligation by the State. Fail
ure to fulfil this condition therefore has the effect of 
excluding the wrongfulness of the failure to achieve 
the internationally required result. In this case, there
fore, no international responsibility can arise for the 
State. That is what is meant by stating the condition 
known as the “exhaustion of local remedies”.
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(4) This additional condition, which must be satis
fied before a breach of an international obligation “of 
result” concerning the treatment accorded to individ
uals can be established, is justified, in the final 
analysis, by the object and the very nature of such 
an obligation and by the characterization it receives 
by reason of the fact that individuals are the direct 
beneficiaries of its provisions. For where the result 
the State is required to achieve is prescribed mainly 
in the interests of individuals and affects their situ
ation in the internal legal order of the State on- which 
the obligation is laid, it is normal that the collabora
tion of the persons concerned should be enlisted to 
ensure that the State complies with the provisions es
tablished in their interests by the international obli
gation. It is only natural that, in the event of diffi
culties, it should be incumbent on such persons to 
seek State action to rectify any effects of an initial 
action or omission by an organ of the State machin
ery which is attributable to the State and runs coun
ter to the achievement of the result required by the 
international obligation. Conversely, where the result 
to be achieved is required in the direct interest of an
other State, it can only be the State on which the ob
ligation rests, if it still has the means to remedy, 
through internal action, the effects of initial conduct 
incompatible with the result, which can be required 
to initiate the action by which it can still fulfil its ob
ligation. It would be unreasonable to require another 
State, a subject of international law, to initiate such 
action at the level of the internal legal order of the 
State.

(a) Exhaustion of local remedies, a principle of gener
al international law

(5) The principle establishing the condition known 
as the “exhaustion of local remedies” is expressly 
stated in a growing number of international conven
tions: for example, in establishment and other trea
ties which prescribe the treatment to be accorded to 
natural or juridical persons of one of the contracting 
States in the territory of the other; in international 
treaties having as their general or particular object to 
guarantee all individuals, without distinction as to 
nationality, the enjoyment of certain basic rights of 
the human person; in treaties regulating recourse by 
States to international arbitral or judicial tribunals 
following offences committed in one of the above- 
mentioned fields, etc. However, the confirmation and 
development of this principle in treaty law should 
not obscure the fact that the principle of the exhaus
tion of local remedies has its roots in international 
custom, and that it was recognized by custom long 
before being formulated in written instruments of a 
conventional nature. It is, first and foremost, a gen
eral principle of unwritten law.
(6) As has just been said, the principle of the ex
haustion of local remedies is really one of those 
which command recognition as the logical conse
quence of the nature of international obligations 
whose purpose and specific object is the protection of 
individuals. It is true that many conventions state

and confirm the principle and specify its scope and 
effect as regards the obligations for which they pro
vide. The principle may thus be extended or restrict
ed, and its application to certain treaty obligations 
may even be excluded. But treaty law does all this 
precisely on the assumption that the requirement of 
the exhaustion of local remedies existed previously, 
as a principle of general application, albeit subject to 
derogation, and as a principle which has its roots in 
custom or, better still, in the very logic of the mode 
of fulfilment of a certain type of international obliga
tion and is therefore certainly not of purely conven
tional origin. There are even some international trea
ties, multilateral and bilateral, which expressly refer 
to the principle of the exhaustion of local remedies as 
a general principle of international law. Article 26 of 
the Convention for the Protection of Human Rights 
and Fundamental Freedoms, for example, refers to 
the exhaustion of local remedies “according to the 
generally recognised rules of international law”.105 So 
far as bilateral instruments are concerned, article V of 
the General Claims Convention between the United 
States and Mexico, of 8 September 1923, speaks of 
“the general principle of international law that the le
gal remedies must be exhausted”.106
(7) There would appear to be no doubt that, in gen
eral international law, the principle of the exhaustion 
of local remedies is closely related to the develop
ment of international obligations regarding the treat
ment accorded by a State to foreign natural or jurid
ical persons and the prevention of injury to such per
sons and their property. A perusal of the decisions 
handed down by the Permanent Court of Interna
tional Justice shows that, in its judgment in the 
Mavrommatis Palestine Concessions case (1924), the 
Court described the requirement that aliens injured 
by acts of the State which are contrary to internation
al law should seek to “obtain satisfaction through 
the ordinary channels” as “an elementary principle 
of international law”,107 while, in its judgment in the 
Panevezys-Saldutiskis Railway case (1939), it noted 
that the two parties recognized the existence of “the 
rule of international law requiring the exhaustion of 
the remedies afforded by municipal law”.108 In its 
judgment in the Interhandel case (1959), the Interna
tional Court of Justice took a definite position on the 
matter when it affirmed that: “The rule that local 
remedies must be exhausted ... is a well-established 
rule of customary international law”.109 International 
arbitration case-law clearly follows this line. In his 
award in the British Property in Spanish Morocco case, 
rendered in 1925, Max Huber, the arbitrator, held the 
requirement of the exhaustion of local remedies to be 
“a recognized principle of international law”;110 * * in its

105 For reference, see foot-note 24 above.
106 United Nations, Reports of International Arbitral Awards, 

vol. IV (United Nations publication, Sales No. 1951.V.l), p. 13.
107 P.C.I.J., Series A, No. 2, p. 12.
108 P.C.I.J., Series A/B, No. 76, p. 18.
109 I.C.J. Reports 1959, p. 27.
110 United Nations, Reports of International Arbitral Awards,

vol. II, (United Nations publication, Sales No. 1949.V.l), p. 731
[translation by the Secretariat].
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decision of 1930 in the Mexican Union Railway case, 
the British/Mexican Claims Commission stated that 
the principle in question was “one of the recognized 
rules of international law”;111 in its award of 1956 in 
the Ambatielos Claim case the Greece/United King
dom Commission of Arbitration described the re
quirement of the full utilization of local remedies as 
a rule “well established in international law”;112 and, 
in its decision of 1958, the tribunal set up by Swit
zerland and the Federal Republic of Germany for the 
Agreement on German External Debts affirmed that: 
“There can be no doubt that the rule of exhaustion 
of local remedies ... is ... a generally accepted rule 
of international law”.113 International jurisprudence is 
thus unanimous in recognizing the existence of the 
principle of the exhaustion of local remedies in gen
eral international law, independently of any special 
provisions embodied in treaty instruments. At the 
same time, it is a fact that all the specific cases con
sidered by international courts in which they indicat
ed that they recognized this principle are cases in
volving the breach or alleged breach of international 
obligations concerning the treatment accorded by a 
State in its territory to aliens or their property.
(8) There are just as many statements of position on 
the matter to be found in State practice, and States 
are virtually unanimous in recognizing the general 
character of the principle of the exhaustion of local 
remedies. This is clear from an examination of the 
opinions expressed by representatives of Govern
ments in the course of codification work concerning 
the responsibility of States for damage caused in 
their territory to the person or property of aliens. It 
also emerges from the convictions expressed by Gov
ernments in disputes involving the breach of an in
ternational obligation relating to the treatment of na
tionals of another State. During the attempt at cod
ification in 1930, no Government expressed the 
slightest doubt that the rule which it was sought to 
codify was first and foremost a rule of general inter
national law. The scope of the rule had been deter
mined in advance by the limits of the subject-matter 
of the Codification Conference. The replies of Gov
ernments to the request for information addressed to 
them by the Preparatory Committee,114 the state
ments by delegations in the Third Committee of the 
Conference and the proposals made during its delib-

111 Ibid., vol. V (Sales No. 1952.V.3), p. 122.
1,2 Ibid., vol. XII (Sales No. 63.V.3), pp. 118-119.
113 International Law Reports, 1958-1 (London), vol. 25 (1963), 

p. 42.
114 Point XII of the request for information addressed to Gov

ernments by the Preparatory Committee of the Conference reads 
as follows:

“Is it the case that the enforcement of the responsibility of 
the State under international law is subordinated to the exhaus
tion by the individuals concerned of the remedies afforded by 
the municipal law of the State whose responsibility is in ques
tion?". (League of Nations, op. cit., p. 136.)
For the replies of Governments, see ibid., pp. 136 et seq., and 

Supplement to vol. Ill (C.75(o).M.69(o).1929.V), pp. 4 and 23.
Basis for Discussion No. 27, drafted by the Committee on the 

basis of these replies, is reproduced below in paragraph (18).

erations,115 and the text of article 4, paragraph 1, ap
proved on first reading at the close of the discus
sions,116 were all based on a fundamental conviction 
that the principle of the exhaustion of local remedies 
existed as a rule of general international law. The 
limitations placed on the principle in the text adopt
ed,117 as well as those proposed by certain represen
tatives, were grounded in the same conviction.
(9) With regard to the positions taken by Govern
ments in the many cases in which the problem of the 
non-exhaustion of local remedies arose in a particular 
dispute, the most interesting feature is the conver
gence of views, not only of respondent Governments 
but also of claimant Governments, concerning recog
nition of the principle in question as a general rule 
of international law. The inevitable divergences relat
ed only to the problem of the applicability of the 
principle in the particular circumstances of a specific 
case. In any event, it was never maintained that the 
requirement of the prior exhaustion of local remedies 
could be invoked only if specifically provided for in 
a convention. To mention only the most explicit 
statements before the Permanent Court of Interna
tional Justice or the International Court of Justice, in 
the case concerning the Administration of the Prince 
von Pless, the Polish Government expressed the view, 
which was never challenged by the German Govern
ment, that it regarded the requirement of the exhaus
tion of local remedies as “a generally accepted prin
ciple of international relations”;118 in the Losing- 
er & Co. case, the Yugoslav Government referred to 
a “universally admitted rule” and the Swiss Govern
ment stated that it was not unaware of that “rule of 
international law”;119 in the Phosphates in Morocco 
case, the French Government affirmed that it was “a 
well-established rule of international law” and the 
Italian Government stated that it “did not intend to 
challenge the existence of that rule”;120 in the Pa
nevezys-Saldutiskis Railway case, the Lithuanian Gov
ernment maintained, without opposition from the Es
tonian Government, that “The rule of the exhaus
tion of local remedies is ... firmly established in the 
positive international law of our time;121 in the Ang- 
lo-lranian Oil Company case, the Iranian Government 
referred to the “prior exhaustion of local remedies” 
as a condition to be met “in accordance with general

115 For the statements made during the debates, see League of 
Nations, Acts of the Conference for the Codification of International 
Law (The Hague, 13 March-12 April 1930), vol. IV, Minutes of the 
Third Committee (C.35I(e).M. 145(c). 1930.V), pp. 63 et seq., 162 et 
seq.: for proposals and amendments, see ibid., pp. 209 et seq., 
217, 220, 227 et seq., and 230.

116 See paragraph (19) above.
117 The limitations on the application of the principle provided 

for in article 4, paragraph 2, concerned self-evident cases in which 
the judicial authorities had definitively refused to administer jus
tice or had rendered final judgments.

118 P.C.I.J., Series C., No. 70, pp. 134 and 182. [Translation by 
the Secretariat.]

119 Ibid., No. 78, pp. 129 and 156. [Translation by the Secretar
iat.]

120 Ibid., No. 84, pp. 209 and 440. [Translation by the Secretar
iat.]

121 Ibid., No. 86, p. 143. [Translation by the Secretariat.]
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international law”, and the British Government re
cognized that it was “in general a condition”;122 in 
the Interhande! case, the United States invoked the 
“well-established principle of international law re
quiring the exhaustion of local remedies” and the 
Swiss Government replied that it in no way contest
ed that assertion;123 finally, in the case of the Aerial 
Incident of 27 July 1955, the Bulgarian Government 
emphasized the “incontestable” nature of the “rule 
of the prior exhaustion of local remedies”, without 
being challenged on that point by the Governments 
of the United States and Israel.124 Similar positions 
were implicit in many other cases.125
(10) The positions taken by Governments parties to 
disputes referred to other international tribunals are 
equally conclusive. For example, it is clear from the 
arbitral award in the Central Rhodope Forests case 
(merits) that the Bulgarian Government based its ar
gument on “the well-known principle of internation
al law of prior exhaustion of local judicial remedies” 
and that the Greek Government did not challenge 
the applicability of that principle to the case.126 There 
was one occasion when the existence of the rule as 
part of general international law was contested, and 
that was the initial challenge by the Finnish Govern
ment in the Finnish Vessels case, which was referred 
to the Council of the League of Nations in 1931. 
When the British Government reiterated that the 
rule was an undisputed principle of international law, 
however, the Helsinki Government accepted that 
view and agreed to refer to arbitration the question 
whether, in the case in point, local remedies had 
been exhausted.127
(11) Significant positions have been taken by Gov
ernments on other occasions. A particularly interest
ing example is that taken by the Swiss Government 
during the 1967 debate in the Federal Assembly on 
approval of the Convention of 18 March 1965 on the 
Settlement of Investment Disputes between States 
and Nationals of other States. Commenting on arti
cle 26 of the Convention, the Federal Council re
ferred to the exhaustion of local remedies as a gen
eral principle of international law.128 Moreover, the 
practice of certain Governments, particularly the

122 I.C.J. Pleadings, Anglo-lranian Oil Company, pp. 291 [trans
lation by the Secretariat] and 155.

123 Ibid., Inierhandel, pp. 315 and 402.
124 Ibid., Aerial Incident of 27 July 1955, pp. 276-277, 326, 154.
125 In only one case has a Government expressed any doubts 

concerning the existence of the principle as a general rule; this 
was the Belgian Government, in the Borchgrave case (P.C.i.J., 
Series C, No. 83, p. 65). However, the Belgian Government later 
took a clearly positive attitude, in the case concerning the Elec
tricity Company of Sofia (ibid., No. 88, p. 37) and in the case con
cerning the Barcelona Traction (I.C.J. Pleadings, Barcelona Trac
tion, Light and Power Company Limited (New application: 1962), 
vol. 1, pp. 215 et seq.).

126 United Nations, Reports of International Arbitral Awards, 
vol. Ill, (United Nations publication, Sales No. 1949.V.2), p. 1419. 
[Translation by the Secretariat.]

127 Ibid., p. 1482.
128 See the message of the Federal Council of 15 December

1967 in the Annuaire suisse de droit international, 1968 (Zurich),
vol. XXV, p. 271.

United States and Canadian Governments, of consid
ering themselves as precluded from taking over 
claims by their nationals until the latter have ex
hausted the local remedies, attests to their firm belief 
in the existence of the principle as one of general ap
plication.129
(12) The character of the principle as one of general 
international law is also recognized by virtually all 
the learned writers who have considered the ques
tion. With rare exceptions, they cast no doubt on the 
view that exhaustion of local remedies is part of gen
eral international law.130 It is as a principle applicable 
under general international law that the condition of 
the exhaustion of local remedies was taken into con
sideration in the resolution adopted in 1956 by the 
Institute of International Law.131 And it was on the 
same understanding that the principle stating this 
conditions was included in the codification drafts on 
the international responsibility of States for injury 
caused in their territory to the person or property of 
aliens, adopted under the auspices of international 
organizations132 or by private learned associations.1,3

129 For an example of United States practice, see M. Whiteman, 
Digest of International Law (Washington, D C., U.S. Government 
Printing Office, 1967), vol. 8, pp. 769 el seq., 906 et seq.; for an 
example of Canadian practice, see Canadian yearbook of Interna
tional Law, 1968 (Vancouver), vol. VI, pp. 262 et seq.

130 C. G. Tenekides did express doubts on the subject in an ar
ticle published in 1933 ("L’epuisement des voies de recours in
ternes comme condition prealable de 1’instance internationale”. 
Revue de droit international et de legislation comparee (Brussels, 3rd 
series, vol. XIV (1933), pp. 514 et seq.), but later changed his 
opinion (“Les jugements nationaux ‘manifestement injustes' en
visages comme sources de la responsabilite internationale des 
Etats”, Revue generate de droit international public (Paris), 3rd ser
ies, vol. X111, No. 4 (July-August 1939), p. 376). W. Friedmann, 
in his article "Epuisement des voies de recours internes". Revue 
de droit international et de legislation comparee (op. at.), pp. 318 
et seq., denied the existence of the principle of exhaustion of local 
remedies in general international law, but this article now seems 
out of date. J. H. W. Verzijl, in his report to the Institute of In
ternational Law entitled "La regie de l’epuisement des recours in
ternes" (Annuaire de I'lnstitut de droit international. 1954 (Basel), 
vol. 45-1, pp. 5 et seq. and in particular pp. 22-23), agreed that the 
rule was a principle of general international law, but greatly re
stricted its scope. In his opinion, it would be justified only in the 
event of a denial of justice in the true sense. In other cases, the 
possibility open to the State of avoiding international responsibil
ity by referring a foreigner who has suffered injury to its national 
courts can be explained only "on grounds of expediency". G. 
Strozzi has very recently expressed the view that, except in a very 
few cases, the principle of exhaustion of local remedies derives 
only from treaties. The only value which he attributes to the 
principle, about which he expresses very restrictive ideas in gen
eral, is as a condition for the institution of proceedings before an 
international tribunal (Interessi statali e interessi privali nell'ordi- 
namento internazionale; la funzione de! previo esaurimento dei ricor- 
si intern! (Milan, Giuffre, 1977)).

131 See Annuaire de I'lnstitut de droit international, 1956 (Basel), 
vol. 46, p. 364.

132 In addition to articles 4 and 9 adopted on first reading in 
1930 by the Third Committee of the Hague Codification Confer
ence (Yearbook... 1956, vol. II, pp. 225-226, document 
A/CN.4/96, annex 3), see article 15 of the draft prepared in 1958 
by F. V. Garcia Amador (Yearbook... 1958, vol. 11, p. 72, docu
ment A/CN.4/111, annex) and article 18 of the revised draft pre
pared in 1961 (Yearbook... 1961, vol. 11, p. 48, document 
A/CN.4/134 and Add. 1, addendum), paragraph 3 of the resolu
tion adopted in 1933 at the Seventh International Conference of 
American States (Yearbook... 1956, vol. II, p. 226, document

(Continued on next page.)
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The principle is also included in drafts on the inter
national responsibility of States for wrongful acts 
generally.* 133 134

(b) Relationship between the principle and the deter
mination of the existence of a breach of an inter
national obligation relating to the treatment of pri
vate individuals

(13) As regards the explanation and justification of 
the principle of general international law establishing 
the requirement of the exhaustion of local remedies, 
there is no clearly dominant opinion to be found 
among the authors of works on international law. 
Those who have dealt with this subject have fre
quently taken different viewpoints in considering and 
expounding the significance of the principle. Differ
ences of opinion have accordingly emerged, in partic
ular between those who regard the principle in ques
tion simply as a “practical” rule or a purely proced
ural one,135 relating to the implementation (mise en

(Foot-note 132 continued )

A/CN.96, annex 6); number VIII of the principles adopted in 1962 
by the Inter-American Juridical Committee referring to the opin
ion of Latin American countries (Yearbook... 1969, vol. II, p. 153, 
document A/CN.4/217 and Add.l, annex XIV); and number IX 
of the principles adopted in 1965 by the same Committee, refer
ring to the opinion of the United States (ibid., p. 154, annex XV).

133 See article XU of the resolution prepared in 1927 by the In
stitute of International Law (Yearbook... 1956, vol. II, p. 228, 
document A/CN.4/96, annex 8); articles 6 and 7 of the draft pre
pared in 1929 by the Harvard Law School (ibid., p. 229, annex 9), 
article 13 of the draft prepared in 1930 by the Deutsche Gesellschaft 
fur Volkerrecht (Yearbook... 1969, vol. II, p. 150, document 
A/CN.4/217 and Add.l, annex VIII); article I, paragraph 2, and 
article 19 of the draft prepared in 1961 by the Harvard Law School 
(ibid., pp. 143 and 146, document A/CN.4/217 and Add.l, an
nex V11); and paragraphs 206-210 of the restatement adopted in 
1965 by the American Law Institute (Yearbook... 1971, vol. 11 
(Part One), pp. 197-198, document A/CN.4/217/Add.2). See also 
articles 111 and IV of the draft on diplomatic protection prepared 
in 1925 by the American Institute of International Law (Year
book... 1956, vol. 11, p. 227, document A/CN.4/96, annex 7).

134 This applies to the bases for discussion on the international 
responsibility of States prepared in 1956 by F. V. Garcia Amador 
(Basis No. V, para. 2) (Yearbook... 1956, vol. II, p. 220, document 
A/CN.4/96, para. 241) and the draft convention on the responsib
ility of States for international wrongful acts, prepared by Profes
sor Roth in 1932 (article 9) (Yearbook... 1969, vol. II, p. 152, doc
ument A/CN.4/217 and Add.l, annex X). The drafts prepared by 
K. Strupp (ibid., p. 151, annex IX) and by B. Graefrath and P. A. 
Steiniger (“Kodifikation, der volkerrechtlichen Verantwortlich- 
keit”, Neue Jusliz (Berlin, 1973), No. 8, p. 227), which also deal 
with the international responsibility of States in general, do not 
mention the rule.

135 See in particular Ch. de Visschcr, “Note sur la responsabi
lite internationale des Etats et la protection diplomatique, d’apres 
quelques documents recents”, Revue de droit international et de le
gislation comparee (Brussels), 3rd series, vol. VIII (1927), pp. 245 
et seq. and “Le deni de justice en droit international”, Recueil des 
cours .... 1935-11 (Paris, Sirey, 1936), vol. 52, pp. 421 et seq., C. P. 
Panayotakos, La regie de I’epuisement des voies de recours internes,
en theorie et en pratique (Marseilles, Moullot, Imp., 1952), pp. 29 
et seq., 113; H. Urbanek, “Das volkerrechtsverletzende nationale 
Urteil”, Osterreichische Zeitschrift fur offenlliches Recht (Vienna), 
vol. IX, fasc. 2 (1958-1959), pp. 213 et seq.; C. H. P. Law, The Lo
cal Remedies Rule in International Law (Geneva, Droz, 1961), 
pp. 32 et seq. and 131 et seq.; C. F. Amerasinghe, "The format 
character of the rule of local remedies", Zeitschrift fur auslandisches 
offenlliches Recht und Volkerrecht (Stuttgart) vol. 25, fasc. 3, 
(1965), pp. 445 et seq. ; T. Hoesler, The Exhaustion of Local Reme-

ceuvre) of international responsibility, and those who 
consider that the main proposition of the principle 
expresses a “substantive rule” concerning the gene
sis of international responsibility, but at the same 
time do not deny the procedural aspects as a logical 
corollary of the main proposition.136 Nor can it be 
overlooked that there is a third school of thought, ac
cording to which the rule concerns the origin of re
sponsibility in cases where the breach of the interna
tional obligation derives exclusively from the action 
of judicial organs which have failed in their duty to 
provide a private individual with the internationally 
required judicial protection against injuries sustained 
in breach of purely internal law. In other cases, how
ever, the rule only concerns the procedures for the 
implementation (mise en oeuvre) of responsibility.137 
Yet to speak of schools of thought is scarcely appro
priate, since the arguments advanced for or against a
dies in the Case Law q/ International Courts and Tribunals (Leyden, 
Sijthoff, 1968), pp. 92 et seq. and 131 et seq.; J. Chappez, La regie 
de I’epuisement des voies de recours internes (Paris, Pedone, 1972), 
pp. 9 et seq.; and G. Strozzi, op. cit., p. 104.

136 Among the authors who explain the principle of the exhaus
tion of local remedies mainly in terms of the genesis of interna
tional responsibility, see in particular E. M. Borchard, The Diplo
matic Protection oj Citizens Abroad or The Law of International 
Claims (New York, Banks Law Publishing, 1928), pp. 817 et seq., 
“Theoretical aspects of the international responsibility of States", 
Zeitschrift fur auslandisches offenlliches Recht und Volkerrecht (Ber
lin), vol. I, part 1, 1929, pp. 233 et seq. and 239 et seq., and “La 
responsabilite des Etats a la Conference de codification de La 
Haye", Revue de droit international et de legislation comparee 
(Brussels), 3rd series, vol. XII, 1931, pp. 47 et seq.; L. Strisower, 
report entitled “La responsabilite internationale des Etats a raison 
des dommages causes sur leur territoire a la personne ou aux 
biens des etrangers" Annuaire de I'lnstitut de droit international. 
1927-1 (Paris), vol. 33, pp. 492 and 498; R. Ago, “La regola del pre- 
vio esaurimento ...", loc. cit., pp. 181 et seq. and in particular 
pp. 239 et seq.; “Le delit international”, loc. cit., pp. 514 et seq.; 
and “Observations au sujet de I’expose preliminaire de J. H. W. 
Verzijl", Annuaire de I'lnstitut de droit international, 1954 (Basel), 
vol. 45-1, pp. 34 et seq.; G. Pau, "Responsabilita internazionale 
dello Stato per atti di giurisdizione”, Istituto di scienze giuridiche, 
economiche e politiche dell ‘Universita di Cagliari, Studi economi- 
co-giuridici, vol. XXX111, 1949-1950 (Rome, Pinnaro, 1956), pp. 45 
et seq.; F. Durante, Ricorsi individuali a organi mternazionall (Mi
lan, Giuffre, 1958), p. 137; B. Donner, “Kotazce nutnosti vycer- 
pani vnitrostatnich pravnich postredku pred diplomatickym zak- 
rokrem” (concerning the exhaustion of local remedies prior to di
plomatic representations), Studie z mezinarodniho prava (Prague, 
1958), vol. IV, pp. 5 et seq.; J. L. Simpson and H. Fox, Interna
tional Arbitration Law and Practice (New York, Praeger, 1959), 
pp. 111-112; A. P. Sereni, op. cit., p. 1534; G. Morelli, op. cit., 
p. 350; M. Giuliano, Dintro internazionale (Milan, Giuffre, 1974), 
vol. I, p. 593; G. Gaja, L’esaurimento dei ricorsi interni net diritto 
internazionale (Milan, Giuffre, 1967), pp. 5 et seq.; and H. Thierry 
et al.. Droit international public (Paris, Montchrestien, 1975), 
pp. 660 et seq.

137 See C. Eagleton, The Responsibility of States in International 
Law (New York, New York University Press, 1928), pp. 95 el seq. 
and “Une theorie au sujet du commencement de la responsabilite 
internationale”. Revue de droit international et de legislation com
paree (Brussels), 3rd series, vol. XI, No. 2, 1930, pp. 643 et seq.; 
C. T. Eustathiades, La responsabilite Internationale de I’Elat pour 
les acles des organes judiciaires et le probleme du deni de justice en 
droit international (Paris, Pedone, 1936), pp. 243 et seq. and 331 et 
seq.; A. V. Freeman, The International Responsibility oj States for 
Denial of Justice (London, Longmans Green, 1938), pp. 407-408; 
J. E. S. Fawcett, “The exhaustion of local remedies: substance or 
procedure?”, The British Year Book of International Law, 1954 
(London), vol. 31, pp. 452 et seq.; J. Fi. W. Verzijl, “La regie de 
Tepuisement des recours internes” (loc. cit.), pp. 23 el seq. and 30 
et seq., and International Law ... (loc. cit.), p. 635.
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particular thesis vary so greatly from one author to 
another that writers sometimes arrive at similar con
clusions from virtually opposite directions. It is main
ly these theoretical differences which account for the 
inconclusive results reached on this subject by the 
Institute of International Law in 1927, 1954 and 
1956.138 The same differences are reflected in the 
codification drafts on the international responsibility 
of States prepared by jurists and learned organiza
tions.139 * * *
(14) A careful examination shows these differences 
of learned opinion to be of theoretical rather than 
practical interest. Above all, they are more apparent 
than real. Furthermore, they are attributable in some 
cases to the fact that the question has been ap
proached from a narrow viewpoint, or that the spec
ific framework within which the problem has been 
considered has suggested conclusions which would 
probably not have been reached if the analysis had 
been carried out in a broader context. For no one 
denies that the principle of recourse to local remedies 
by private individuals who consider themselves in
jured by measures or decisions not in conformity 
with the treatment which international law requires 
them to be accorded makes such recourse, in the last 
resort, a condition for the implementation (mise en 
oeuvre) of responsibility. That is so whether such 
implementation takes the form of the submission of 
a claim through diplomatic channels or the lodging of

138 Annuaire de I’lnstitut de droit international, I927 (Brussels), 
vol. 33-1, pp. 455 el seq. and vol. 33-111, pp. 81 et seq.; Annuaire 
de I'lnstitut de droit international, 1954 (Basel), vol. 45-1, pp. 5 et 
seq.; Annuaire de I'lnstitut de droit international, 1956 (Basel), 
vol. 46, pp. 1 et seq. and 265 et seq.

139 Articles 6, 7 and 8 of the draft prepared in 1929 by the Har
vard Law School, under the influence of E. M. Borchard, present 
the exhaustion of local remedies very clearly as a requirement for 
the genesis of State responsibility [Yearbook... 1956, vol. II, 
p. 229, document A/CN.4/96, annex 9). The same can be said of 
article IX of the draft prepared by G. O. Murdock and approved 
in 1965 by the Inter-American Juridical Committee as reflecting 
the views of the United States (Yearbook... 1969, vol. II, p. 154, 
document A/CN.4/217 and Add.l, annex XV).

Other drafts, on the other hand, treat the exhaustion of local
remedies from the point of view of its effects on the exercise of 
diplomatic protection: the 1927 draft of the Institute of Interna
tional Law (article XII) (Yearbook... 1956, vol. 11, p. 228, docu
ment A/CN.4/96, annex 8); the 1930 draft of the Deutsche Ge- 
sellschaft fur Volkerrecht (article 13) (Yearbook... 1969, vol. 11, 
pp. 150-151, document A/CN.4/217 and Add.l, annex Vlll); the 
draft prepared by A. Roth in 1932 (article 9) (ibid., p. 152, an
nex X); the 1956 resolution of the Institute of International Law, 
specifically concerned with the rule of the exhaustion of local 
remedies (ibid., p. 142, annex IV); the draft prepared for the In
ternational Law Commission in 1958 by F. V. Garcia Amador (ar
ticle 15) (Yearbook... 1958, vol. II, p. 72, document A/CN.4/I11, 
annex) and the revised draft which he prepared in 1961 (article 18) 
(Yearbook... 1961, vol. II, p. 48, document A/CN.4/134 and 
Add.l, addendum); the draft prepared by Sohn and Baxter for the 
Harvard Law School in 1961 (article 1) (Yearbook... 1969, vol. II, 
pp. 142-143, document A/CN.4/217 and Add.l, annex VII) and 
the Restatement drawn up in 1965 by the American Law Institute 
(paragraph 206) (Yearbook... 1971, vol. II, (Part One), 
pp. 197-198, document A/CN.4/217/Add.2). In the latter draft, 
the character attributed to the principle does not emerge very 
clearly from the text of paragraph 206, but it is explained in the 
commentary (American Law Institute, Restatement of the Law, 
Second: Foreign Relations Law of the United States (St. Paul, 
Minn., American Law Institute Publishers, 1965), p. 612).

an appeal to an international judicial or arbitral body. 
It is thus quite clear that the principle has a real ef
fect on the possibility of recourse to the procedures 
for implementation of responsibility. However, this 
does not warrant the conclusion that the principle it
self is merely a “rule of practice” or a “rule of proce
dure”, as some maintain, even though they disagree 
as to whether this “rule” should apply to diplomatic 
protection in general or only to the procedure for in
stituting proceedings before an international tribunal. 
Before having, as it does, obvious consequences in 
regard to the procedure for claims, the principle of 
the exhaustion of local remedies necessarily operates 
at the level of the actual mechanism of fulfilment of 
an international obligation and, consequently, at the 
level of determination of the existence of a breach of 
an international obligation.
(15) It should be recalled that the fact of establish
ing that a State has committed, for example, a breach 
of an obligation laid on it by a treaty to accord a cer
tain treatment to a national of another State, and has 
thus infringed the right of the other State that its na
tional shall be accorded the treatment provided for in 
the treaty, is tantamount to saying that the first State 
has incurred, if all conditions for this are satisfied, an 
international responsibility towards the second State. 
And generation of an international responsibility is 
equivalent, in the example we have taken, to the 
creation of a new right of the injured State: the right 
to reparation for infringement of the right accorded 
to it by the treaty. But it would be difficult to con
ceive that this new right, attributed to the injured 
State by the international legal order, should depend 
on the result of proceedings instituted by a private 
individual at the internal level, which may lead to 
the restoration of the right of that individual, but not 
to the restoration of a right which belongs to the 
State at the international level and has been infringed 
at that level. If, so long as the condition of exhaus
tion of local remedies has not been satisfied, the in
jured State has no faculty to claim reparation for an 
internationally wrongful act allegedly committed to 
its detriment in the person or property of its national, 
it is because for the time being its new right to re
paration of an injury suffered by it has not yet been 
created. In other words, a breach of the obligation 
imposed by the treaty has not yet occurred or, at 
least, has not yet definitively occurred. At this mo
ment, therefore, the international responsibility, 
which, in our case, is reflected precisely in the right 
of the State to reparation of the injury suffered by it, 
has not yet arisen. In other words, the finding that 
the right of the State to demand reparation exists 
only after the final rejection of the claims of the pri
vate individuals concerned inevitably leads to the 
conclusion that the breach of the international con
cerned inevitably leads to the conclusion that the 
breach of the international obligation has not been 
completed before those remedies are exhausted, that 
is to say, before the negative effects of the new con
duct of the State in regard to those remedies have 
been added to those of the initial conduct adopted by 
the State in the case in point, thereby rendering the
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result required by the international obligation defin
itively impossible of achievement.
(16) In view of the uncertainty which prevails in le
gal doctrine, it seems evident that one should turn 
rather to international jurisprudence and State prac
tice in order to determine how the principle of the 
“exhaustion of local remedies” should be under
stood, justified and interpreted as regards both its 
precise scope and that of its corollaries. And in the 
light of the foregoing considerations, it will not be 
surprising to find that an examination of State prac
tice and international jurisprudence shows, on the 
whole, that the principle that the exhaustion of local 
remedies is a prerequisite operates, first, at the level 
of the determination of the fulfilment or breach of 
international obligations relating to the treatment ac
corded by the State to private individuals and, hence, 
at the level of the generation of international respon
sibility, even before it has any effects at the level of 
implementation (mise en oeuvre) of this responsibility.
(17) With regard to the positions taken by States, it 
seems desirable first to consider the general opinions 
they have expressed in the abstract, without relation 
to the specific disputes in which these States have 
been involved. The question whether the exhaustion 
of local remedies is, if certain other conditions exist, 
a sine qua non for the generation of international re
sponsibility or simply for the implementation of this 
responsibility through the diplomatic channel or by 
legal proceedings was considered at the Conference 
for the Codification of International Law (The Hague, 
1930). The terms of the request for information ad
dressed to Governments by the Preparatory Commit
tee of the Conference were not very clear on this 
point.140 The choice of the wording seems to reflect 
a concern not to prejudge the question. It is not sur
prising, therefore, that the replies from Governments 
are not always formulated in such a way as to give 
a clear idea of their opinion on the question. It is evi
dent, however, that Austria, Belgium, Bulgaria, Cze
choslovakia, Germany and Poland141 considered that 
international responsibility did not come into being 
until after the unsuccessful exhaustion of local reme
dies. On the other hand, Great Britain seems to have 
expressed the opinion that only the enforcement of 
an already established responsibility was subject to 
the exhaustion of local remedies.142
(18) In the light of the replies, the Preparatory Com
mittee of the Conference formulated the following 
basis for discussion:

Where the foreigner has a legal remedy open to him in the 
courts of the State (which term includes administrative courts),

140 For the text of point XII, see foot-note 114 above.
141 League of Nations, Bases for Discussion ... (op. cit.), pp. 136 

and 139.
142 Ibid., p. 137. Norway (ibid., p. 138) distinguished between 

two cases: damage caused to a foreigner as a result of an act con
trary to national law, and damage caused by an act in breach of 
a treaty or some other indisputable obligation of international law. 
The Norwegian Government considered that, in the first case, in
ternational responsibility did not come into being until all internal 
remedies had been exhausted and that, in the second, the prin
ciple of exhaustion was not applicable.

the State may require that any question of international responsi
bility shall remain in suspense until its courts have given their 
final decision ... .14J

This text seems to have been drafted to provoke dis
cussion, and it certainly did. During the discussion at 
the Conference,* 144 some representatives, namely, 
those of Egypt, Spain, Mexico, Colombia and Ro
mania,145 expressed the opinion that the exhaustion 
of local remedies was a prerequisite for the genera
tion of responsibility. Other, though fewer, represen
tatives, like those of Italy and Germany,146 expressed 
a contrary opinion without, however, taking up such 
a clear and well-substantiated position. The represen
tatives of the United States and Norway were of the 
opinion that the exhaustion of local remedies was 
sometimes a prerequisite for responsibility and some
times a prerequisite for its implementation.147
(19) At the end of the discussion, the delegations 
agreed on the adoption of a formula that did not take 
any position on the question whether international 
responsibility came into being before or after the ex
haustion of local remedies. The proposal of the sub
committee dealing with the question and adopted by 
the Third Committee on first reading was embodied 
in article 4, paragraph 1, and read as follows:

The State’s international responsibility may not be invoked as 
regards reparation for damage sustained by a foreigner until after 
exhaustion of the remedies available to the injured person under 
the municipal law of the State.148

Basis No. 27 (ibid., p. 139).
144 The discussion on this basis for discussion is to be found 

in League of Nations, Acts of the Conference ... (op. cit.), pp. 63 
el seq. and 162 et seq.

145 Ibid., pp. 64-65, 72, 76 and 78. It is particularly interesting 
to read the views on this subject expressed by the delegate of Ro
mania, whose statement of position was distinguished by the clar
ity and precision of the ideas expressed and language used:

“The responsibility of the State arises from the disregard of 
an international obligation. It is therefore proportionate or sub
ordinate to the measure of the non-fulfilment of that obligation.

“So long, however, as some organ of the State is in a position 
to fulfil the obligation, its non-fulfilment is not proved. Accord
ingly, the condition for the coming into being of such respon
sibility—namely, the evidence of non-fulfilment—does not 
exist...

"Consequently, it is quite correct to say that responsibility it
self comes into being only after it has become patent that there 
has been no fulfilment—i.e. that the international requirement 
or obligation has not been met...

“So long as there is a possibility of its fulfilment by some in
ternal means of redress, it cannot be said that the international 
obligation has not been fulfilled” (ibid., p. 77). The Egyptian 
Government proposed an amendment to the text on the lines 
advocated by it (ibid., p. 210). The Mexican Government also 
proposed an amendment (ibid., p. 223).
146 Ibid., pp. 74-75 and 79-80. It should be noted that, in its 

reply to the request for information, Germany supported the view 
that responsibility does not come into being until after all local 
remedies have been exhausted.

147 Ibid., pp. 73-74 and 76.
148 Ibid., p. 236. Several delegations acquiesced in that solution 

in the belief that the problem was of no major practical conse
quence. See the statements by the representatives of Greece (ibid., 
pp. 66-67), Belgium (p. 69), Great Britain (pp. 69-71), United 
States (pp. 73-74), Mexico (pp. 72-73), Colombia (p. 78), and Ger
many (pp. 79-80). The participants in the Conference do not seem 
to have weighed all the consequences which the adoption of one

(Continued on next page.)
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The formula thus finally adopted was deliberately 
ambiguous and, indeed, proponents of each of the 
theses disputed in the discussion subsequently relied 
on it in support of their own point of view. Conse
quently, no clear and final conclusions can be drawn 
from the work of the 1930 Codification Conference 
on this point. That does not prevent us from noting, 
however, that the majority of representatives of Gov
ernments who expressed their views on the subject 
considered that the exhaustion of local remedies, in 
cases where that is provided for, amounts to fulfil
ment of a condition for the breach of an international 
obligation to occur and thus for international respon
sibility to come into being, not merely a condition 
justifying the initiation of procedure for the imple
mentation of an already existing responsibility.
(20) With regard to the more significant positions 
taken up on other occasions by State organs or inter
national tribunals, particularly in the case of disputes 
over concrete cases, a preliminary remark is called 
for. Only statements flatly denying that the principle 
of exhaustion of local remedies can affect the forma
tion of international responsibility would lend real 
support to the opinion that this principle is of a 
“purely practical and procedural” character. It would, 
therefore, be wrong to regard as evidence of the val
idity of this opinion the fact that, in various cases, 
international courts, in their decisions, and Govern
ments, in the positions they have adopted, have rel
ied on the exhaustion of local remedies as a condi
tion for the exercise of diplomatic protection of cer
tain persons or of the faculty to submit claims on 
their behalf to an international tribunal. It must be 
remembered that the aim of the State invoking fai
lure to employ local remedies against a claim asserted 
against it before an international court is mainly to 
block consideration of the substance of the claim by 
a plea of inadmissibility. And conversely, the aim of 
the State submitting the claim, when it contests the 
existence of such failure or its effect in the case in 
point, is precisely to remove the preliminary obstacle 
thus placed in the way of consideration of the sub
stance of its claim. Thus both States take into con
sideration the principle of the exhaustion of local 
remedies from the point of view of its effect, not on 
the formation of responsibility, but on the admissib
ility of the claim. The distinction now generally made 
between the procedure relating to preliminary objec
tions and that relating to substance also means that 
the international court called on to pronounce on the 
question within the framework of the former proce
dure cannot but approach it from the same point of 
view. Moreover, discussion on this point usually cen-

{Foot-note I4S continued.)

point of view rather than another might have on such matters as 
the determination of the moment at which an internationally 
wrongful act is committed and the duration of the commission of 
the act. The practical implications of the reply to these questions 
may be decisive as regards such important points as knowing 
whether the dispute arising out of a particular act is or is not one 
which an international tribunal is competent to judge, or knowing 
from what moment any damage caused should be taken into con
sideration for the purposes of assessing the amount of reparation.

tres on interpretation of the agreement establishing 
the jurisdiction of the international tribunal and its 
scope; consequently, if the agreement mentions the 
principle of the exhaustion of local remedies when 
defining the conditions in which a claim may be held 
as admissible by the tribunal, the latter will necessar
ily settle the question whether or not local remedies 
have been exhausted from the point of view of the 
existence of a condition of admissibility of the claim, 
rather than from that of the existence of a condition 
of the international responsibility of the respondent 
State. It is obvious, however, that any assertion of 
the effect of failure to exhaust local remedies on the 
admissibility of an international claim in no way im
plies an intention to deny the effect of such failure 
on the substantive question of the generation of in
ternational responsibility.149
(21) All that can be taken into account, therefore, in 
support of the argument that the exhaustion of local 
remedies is only a condition for the exercise of diplo
matic and legal protection, are statements of position 
clearly to this effect. Now, it must be said that such 
statements are very hard to find and, in view of the 
circumstances in which they are encountered, far less 
conclusive than those supporting the opposite thesis. 
On the other hand, there are statements by Govern
ments and international tribunals stating explicitly 
that the exhaustion of local remedies is a condition 
for the generation of international responsibility on 
occasions when they were actually faced with the 
question of the possible effect of the exhaustion of 
local remedies on the generation of the international 
responsibility of the State. For example, decision 
No. 21 of February 1930 of the British-Mexican 
Claims Commission, set up by the Convention of 
19 November 1926, in the case of the Mexican Union 
Railway, contains the statement that:

...the responsibility of the State under international law can 
only commence when the persons concerned have availed them
selves of all remedies open to them under the national laws of the 
State in question.150
(22) On the occasion of the proceedings instituted 
by Germany before the Permanent Court of Interna
tional Justice in the case concerning the Administra
tion of the Prince von Pless, the Polish Government 
raised a preliminary objection in which, after oppos
ing the action of the German Government, which 
amounted to bringing a claim “to an international

149 It is moreover a fact that, in many cases, the condition of 
prior exhaustion of local remedies is simultaneously invoked at 
two levels: directly, as a condition for the existence of internation
al responsibility and indirectly only as a condition for the legiti
mate assertion of an international claim. This is the case every 
time that the internationally wrongful act complained of in the 
claim is a denial of justice to a private person who has previously 
suffered only injustice in breach of internal law. The use of local 
remedies is thus presented both as the condition for the existence 
of a denial of justice—a clear example of an internationally wrong
ful act—and as the condition for the submission of a claim to in
voke the international responsibility generated by this wrongful 
act. Obviously, the second aspect presupposes the first, from 
which it logically derives.

150 United Nations, Reports of International Arbitral Awards, 
vol. V (op. cit.), p. 122.
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court when the person concerned possesses a means 
of recourse to national courts where he may find sa
tisfaction”, it argued that:

... until the legal means made available by internal legislation 
to individuals to defend their interests have been exhausted, there 
can be no question of the international responsibility of the 
State.151
Thus the Polish Government clearly took the posi
tion that the principle that the exhaustion of local 
remedies is a prerequisite directly concerns the exis
tence of international responsibility, even though at 
the same time it asserted the corollary of that princ
iple, relating to the formal possibility of referring a 
claim to an international court. It should also be not
ed that the German Government maintained that, by 
reason of a conventional derogation therefrom, the 
principle of the exhaustion of local remedies was in
applicable in that particular case, though it in no way 
contested the Polish Government’s definition of the 
principle.
(23) Interpretation of the arbitral award in the Fin
nish Vessels case is less easy. The British Govern
ment, in its memorandum to the Council of the 
League of Nations, had invoked the principle of the 
exhaustion of local remedies for the purpose of block
ing the submission by the Finnish Government of 
the diplomatic protest it had made to the British 
Government. Invocation of the principle for that pur
pose in no way excluded the possibility of invoking 
it for other purposes also, particularly that of chal
lenging the existence, in a specific case, of a complet
ed breach of an international obligation and thus of 
international responsibility already established against 
the respondent State. The Finnish Government, on 
the other hand, had questioned the very existence of 
the principle which Great Britain regarded as unchal
lenged. As a result of the discussion before the 
Council, the parties submitted the following concrete 
question to arbitration: “Have the Finnish shipown
ers or have they not exhausted the means of recourse 
placed at their disposal by British law?”152
(24) This was the question that the Arbitrator, A. 
Bagge, had to decide, and he began by noting that 
the Finnish Government did not claim that the 
breach of international law alleged by it was repre
sented by the rejection by the British courts of the 
claim by the Finnish shipowners, but by the “initial 
breach of international law”153 constituted, in its 
view, by the seizure and use without payment of the 
vessels belonging to them. Having said this, the Ar
bitrator concentrated on determining what points of 
law and fact should be submitted by the claimants to 
the municipal courts in a case of that kind. He com
mented that, where “an initial breach of internation
al law” was alleged, the sole raison d’etre of the 
principle of the exhaustion of local remedies was to

151 P.C.I.J., Series C, No. 70, pp. 134-135 (translation by the 
Secretariat).

152 G. F. de Martens, ed., Nouveau Recueil general de trades 
(Leipzig, Buske, 1933), 3rd series, vol. XXVIII, p. 116.

153 United Nations, Reports of International Arbitral Awards,
vol. Ill (op. cit.), p. 1502.

enable the municipal courts, up to the last competent 
instance, to inquire into and decide all questions of 
law and of fact alleged by the claimant State in in
ternational proceedings to prove that a breach had 
occurred. The purpose of this was to afford the re
spondent State the opportunity of doing justice “in 
their own, ordinary way”. Without entering here into 
the substance of the question, we note first that, by 
the very fact of taking into consideration the possi
bility that the principle requiring the exhaustion of 
local remedies was applicable to cases where the clai
mant alleges an “initial breach” of international law, 
the Arbitrator seemed to be inclining towards the 
idea that the principle in question did not state a 
condition for the generation of responsibility,154 but 
only a condition for recourse to a claims procedure. 
Nevertheless, immediately afterwards, the Arbitrator 
declared that he was aware of the fact that, in 
learned works, at the conferences of the Institut de 
Droit International and, especially at the 1930 Cod
ification Conference, the proposition had been ad
vanced :

that no responsibility of the State can come into existence until 
the private claim has been rejected by the local courts, whether 
the basis brought forward for the international claim may be a 
failure of the local courts of law to fulfil the requirements of in
ternational law, or the basis is an initial breach of international 
law,
and he finally concluded that:

If this proposition means that the responsibility of the State 
does not come into existence until the grounds upon which the 
claimant Government in the international procedure base their 
contention of an initial breach of international law have been re
jected by the municipal courts, this proposition does not seem to 
result in any difference as to the question which contentions of 
fact or propositions of law should be considered under the local 
remedies rule.155
Arbitrator Bagge thus maintained a sort of neutrality 
between the two approaches to the requirement of 
the exhaustion of local remedies, since both led to 
the same conclusion on the point he had to decide. 
It would thus be quite arbitrary to regard his consid
erations as a clear, reasoned stand in favour of rejec
tion of the theory that, in cases where the principle 
of the exhaustion of local remedies comes into play, 
such exhaustion is a condition for the genesis of 
international responsibility.
(25) The two theories as to the function attributed 
to the exhaustion of local remedies by the principle 
which states that condition came face to face in the 
Phosphates in Morocco case between Italy and France. 
In its preliminary application of 30 March 1932 to the 
Permanent Court of International Justice, the Italian 
Government asked the Court to judge and declare 
that the decision of the Mines Department dated

154 The expression “initial breach of international law’’, in the 
language used by the Arbitrator, A. Bagge, probably meant a 
breach of international law committed at the beginning of the 
case. The expression is ambiguous, however, since it might also 
mean the “beginning, inception or first stage of a breach of in
ternational law. It would then express a different idea.

155 United Nations, Reports of International Arbitral Awards, 
vol. Ill (op. cit.), p. 1502.
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8 January 1925156 and the denial of justice which had 
followed it were inconsistent with the international 
obligation incumbent upon France to respect the 
rights acquired by the Italian company Miniere e 
Fosfati.157 The French Government had accepted the 
compulsory jurisdiction of the Court by a declaration 
dated 25 April 1931, for “any disputes which may 
arise after the ratification of the present declaration 
with regard to situations or facts subsequent to such 
ratification’’.*158 The question thus arose whether the 
internationally wrongful act of which the Italian 
Government was complaining could or could not be 
regarded as a “fact subsequent” to the critical date. 
The Italian Government contended that the breach 
of an international obligation initiated by the decision 
of 1925 only became a completed breach following 
certain acts subsequent to 1931, in particular a note 
of 28 January 1933 from the French Ministry for For
eign Affairs to the Italian Embassy and a letter of the 
same date sent by the same Ministry to the Italian 
individual concerned. The Italian Government saw 
that note and that letter as an official interpretation 
of the acquired rights of Italian nationals which was 
inconsistent with the international obligations of 
France. It saw in them a confirmation of the denial 
of justice to the Italian nationals concerned, consti
tuted by the refusal of the French Resident-General 
to permit them to submit to him a petition for red
ress in accordance with the terms of article 8 of the 
dahir of 12 August 1913. The new denial of justice 
now consisted in the final refusal of the French Gov
ernment to make available to the claimants an ex
traordinary means of recourse, whether administra
tive or other, in view of the lack of ordinary 
means.159 On the basis of these facts, the Italian 
Government clearly opted for the thesis that an in
ternationally wrongful act, though begun by initial 
State conduct contrary to the result required by an 
international obligation, is completed only when the 
injured individuals have resorted without success to 
all existing appropriate and effective remedies. It was 
thus from that moment that, in its view, the respon
sibility came into being.160
(26) In opposition to the Italian Government, the 
French Government maintained that, if, as the for
mer affirmed, the decision of 1925 by the Mines De
partment really merited the criticisms made against 
it—breach of treaties, breach of international law in 
general—it was at that date that the breach by 
France of its international obligations had been com
mitted and completed, and at that date that the 
alleged internationally wrongful act had taken place. 
The French representative affirmed:

156 This decision had rejected the claim of an Italian citizen, 
Mr. Tassara, to be recognized as the discoverer of the phosphate 
deposits in Morocco.

157 P.C.I.J., Series A/B, No. 74, p. 15.
158 Ibid., p. 22.
159 Ibid., pp. 27-28.
160 The Italian Government’s argument was developed mainly

in its oral statement of 12 May 1938 (ibid., Series C, No. 85,
pp. 1231-1232), but was taken up again in its statement of 16 May
(ibid., pp. 1332-1333).

Here, therefore, the rule of the exhaustion of local remedies is 
no more than a rule of procedure. The international responsibility 
is already in being; but it cannot be enforced through the diplo
matic channel or by recourse to an international tribunal or appeal 
to the Permanent Court of International Justice unless local reme
dies have first been exhausted.161

(27) In its judgment of 14 June 1938, the Court in
dicated that it did not discern in the action of the 
French Government subsequent to the decision of 
1925 any new factor giving rise to the dispute in 
question, and that the refusal by the French Govern
ment to accede to the request to submit the dispute 
to extraordinary judges did not constitute an unlawful 
international act giving rise to a new dispute. The 
Court went on to say:

The Court cannot regard the denial of justice alleged by the 
Italian Government as a factor giving rise to the present dispute. 
In its Application, the Italian Government has represented the de
cision of the Department of Mines as an unlawful international 
act, because that decision was inspired by the will to get rid of 
the foreign holding and because it therefore constituted a violation 
of the vested rights placed under the protection of the internation
al conventions. That being so, it is in this decision that we should 
look for the violation of international law—a definitive act which 
would, by itself, directly involve international responsibility. ...In 
these circumstances the alleged denial of justice, resulting either 
from a lacuna in the judicial organization or from the refusal of 
administrative or extraordinary methods of redress designed to 
supplement its deficiences, merely results in allowing the unlawful 
act to subsist. It exercises no influence either on the accomplish
ment of the act or on the responsibility ensuing from it.162
(28) According to the Court, the decision taken in 
1925 by the Department of Mines, against which 
there was in fact no legal or other redress,163 was, by 
that very fact, a definitive breach of the international 
obligation to grant Italian nationals full equality of 
treatment in respect of mining concessions. Conse
quently, the Court did not accept that the “unlawful 
international act” attributed to France by the Italian 
Government had culminated in an alleged “denial of 
justice” in the form of the French Government’s 
note of 28 January 1933, which merely confirmed at 
the diplomatic level that there was no redress against 
the decision of 1925. Nor did it accept that the re
quest by the individuals to the French Government, 
to make available to them extraordinary legal means 
not provided for by law, could be regarded as a “local 
remedy” within the meaning of the principle. Final
ly, the Court did not concede that the “unlawful in
ternational act”, alleged by the Italian Government 
to have commenced in 1925, had been dependent 
upon the note of 1933 for its completion. This point 
of view although it necessarily leads to the rejection 
of the Italian application, does not constitute a rejec
tion of the opinion put forward by the Italian Gov
ernment as a general principle, concerning the effect 
of local remedies—where they are available—on the

161 The French Government’s argument was set out in its oral 
pleading of 5 May 1938 (ibid.. Series C, No. 85, p. 1048).

162 Ibid., Series A/B, No. 74, p. 28.
163 Clearly, the Court did not consider that the “petition for 

redress” to the French Resident-General in Morocco could be re
garded as a real remedy.
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establishment of the definitive nature of a breach of 
an international obligation and, as a consequence, on 
the genesis of international responsibility.
(29) After the Phosphates in Morocco case, neither 
the Permanent Court of International Justice nor, 
subsequently, the International Court of Justice had 
any further occasion to pronounce on the question 
under discussion here.164 On the other hand, the Eu
ropean Commission of Human Rights has several 
times had occasion to pronounce on the principle of 
exhaustion of local remedies. In the case-law of the 
Commission, we find from time to time affirmations 
of the need to allow the State “an opportunity to 
redress by its own means within the framework of its 
own domestic legal system the wrong alleged to have 
been done ...”.165 Here, the Commission is obviously 
referring to the wrong done to the individual and is 
not claiming that such a wrong in itself constitutes 
a definitive breach of an international obligation. 
Such affirmations therefore form part of the series al
ready considered,166 which, while they illustrate the 
effect of failure to resort to local remedies on the ad
missibility of an international claim, are certainly not 
intended to deny the effect of such failure on the 
creation of international responsibility. Moreover, the 
justice of this observation is, if need be, further 
borne out by the Commission itself, which, in its de
cision of 10 June 1958 on Application No. 235/56, 
stated that: “...the responsibility of a State under 
the Human Rights Convention -does not exist until, 
in conformity with Article 26, all domestic remedies 
have been exhausted...”.167 Although the above 
statement was made in regard to a particularly clear 
case of the application of the principle in question,168 
it is couched in terms which obviously cover all pos

164 The Court cannot be regarded as having taken a position on 
the question in the passage of its judgment of 21 March 1959 in 
the Interhandel case where, after stating that the exhaustion of lo
cal remedies was provided for by "a well-established rule of cus
tomary international law; ... generally observed in cases in which 
a State has adopted the cause of its national whose rights are 
claimed to have been disregarded in another State in violation of 
international law”, it goes on to say: “Before resort may be had 
to an international court in such a situation, it has been con
sidered necessary that the State where the violation occurred 
should have an opportunity to redress it by its own means, within 
the framework of its own domestic legal system" (I.C.J. Reports 
1959, p. 27). It is quite clear that the term “violation" used by 
the Court was intended to refer to the violation of the individual’s 
rights under internal law and not to a violation of the State’s 
rights under international law. The principle so succinctly stated 
by the Court is therefore perfectly compatible with the idea that 
a violation by a State of its international obligation, justifying an 
appeal to an international tribunal, is only completed upon the 
State’s refusal of redress, within the framework of its domestic le
gal system, for the injury caused by its initial conduct to the 
rights of an individual.

165 Appliction 343/57, Yearbook of the European Convention on 
Human Rights, 1958-1959 (The Hague), vol. 2 (1960), p. 438. Al
most identical affirmations are to be found in decisions rendered 
in subsequent years.

166 See para. (14) above.
167 Yearbook oj the European Convention on Human Rights (op. 

cit.), p. 304.
168 It was a case of maladministration of justice, and almost

everyone agrees that in such cases the rule requiring the exhaus
tion of local remedies amounts to a substantive principle.

sible cases of application of article 26 of the Conven
tion, in which the rule requiring the exhaustion of lo
cal remedies is set out in the most general terms. 
There cannot, therefore, be the slightest doubt that 
this decision may be regarded as a general interpre
tation of the principle of the exhaustion of local 
remedies as essentially laying down a condition for 
generation of the international responsibility of the 
State.
(30) Before concluding the analysis of the positions 
adopted by official representatives of States as well as 
by tribunals and other international courts on the 
point in question, it may be useful to note the views 
expressed in separate or dissenting opinions by 
judges of the International Court of Justice and its 
predecessor, the Permanent Court of International 
Justice. These opinions are all the more interesting 
because the Court itself did not take a direct and 
clear stand on the matter in the cases to which they 
are related. Some of the opinions can be interpreted 
in different ways.169 The separate opinion of Judge 
Tanaka in the case of the Barcelona Traction, Light 
and Power Company, Limited (second phase) stresses 
the idea that the local remedies rule possesses a pro
cedural character in that it states a condition for the 
State to be able to espouse, before an international 
tribunal, the claim of the person it seeks to protect. 
But the fact that Judge Tanaka mentioned the pro
cedural aspect which the principle in question as
sumes in relation to the exercise of diplomatic and 
judicial protection does not seem to indicate that he 
intended to exclude the substantive aspect which the 
principle assumes in relation to the genesis of inter
national responsibility.170 Clear opinions, all to the ef
fect that the principle of the exhaustion of local 
remedies lays down a condition for generation of the 
international responsibility of the State, were ex
pressed by three other judges, namely, Judge Hudson 
in his dissenting opinion in the Panevezys-Saldutiskis 
Railway case,171 Judge Cordoba in his separate opin-

169 See, for example, ihe dissenting opinion of Judge Armand- 
Ugon in the Interhandel case, in which it is stated that:

“The purpose of the local remedies rule is simply to allow the 
national tribunals in the first stage of the case to examine the 
international responsibility of the defendent State as presented 
in the Application; that examination would of course have to 
be made by a national court.” (I.C.J. Reports 1959, pp. 88-89.)
170 Judge Tanaka expressed himself as follows:

“There can be no doubt that the local remedies rule possesses 
a procedural character in that it requires the person who is to 
be protected by his government to exhaust local remedies which 
are available to him in the State concerned, before his govern
ment espouses the claim before an international tribunal." 
(I.C.J. Reports 1970, p. 143.)
171 Judge Hudson wrote:

“It is a very important rule of international law that local 
remedies must have been exhausted without redress before a 
State may successfully espouse a claim of its national against 
another State. This is not a rule of procedure. It is not merely 
a matter of orderly conduct. It is part of the substantive law as 
to international, i.e. State-to-State, responsibility. If adequate 
redress for the injury is available to the person who suffered it, 
if such a person has only to reach out to avail himself of such 
redress, there is no basis for a claim to be espoused by the State 
of which such person is a national. Until the available means 
of local redress have been exhausted, no international respon
sibility can arise." (P.C.I.J. Series A/B, No. 76, p. 47.)
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ion in the Interhandel case,172 and Judge Morelli in 
his dissenting opinion in the case of the Barcelona 
Traction, Light and Power Company, Limited (prelimi
nary objections).173
(31) The positions of government representatives 
and international judges which have been examined 
thus appear, on the whole and after the exact mean
ing of certain statements has been sought, to lend 
solid support to the theory that the principle of the 
exhaustion of local remedies lays down, primarily, a 
condition for the existence of a breach of internation
al obligations concerning the treatment of foreign in
dividuals. Some additional considerations will enable 
us to dismiss certain objections to our conclusions 
which may have been suggested by various premises. 
For instance, it has been asserted that, when a State 
complains of a breach by another State of an inter
national obligation concerning the treatment to be ac
corded to private individuals, the injury for which it 
asks reparation is that caused by the original conduct 
of the State, not that caused by the denial of local 
remedies sought by the injured individuals. This is 
put forward as evidence that international responsi
bility irrevocably arises from the initial conduct of 
the State and thus before the exhaustion of local 
remedies by the individuals concerned. In this con
nexion, it should be recalled that, as the Commission 
has emphasized in its commentaries to other articles 
of the draft, conclusions as to the determination of 
the existence of an internationally wrongful act, its 
constituent elements and its effects cannot be drawn 
from the “damage” element and the criteria for de
termining its existence and amount.174 * The obligation

172 Judge Cordova expressed himself as follows:
"The right of the State ... to protect its national ... for an 

alleged wrongful act of a foreign government ... does not legally 
arise until the judicial authorities of the latter decide irrevocably 
upon such wrongful act through a decision of its judicial au
thorities. Before the tribunals of the respondent State have 
handed down its final decision, the State may not be considered 
liable internationally because and for the simple and good rea
son that the damage has not as yet been consummated. This 
principle informs all systems of law—civil as well as criminal, 
local as well as international.” (I.C.J. Reports, 1959, pp. 45-46.)
173 Judge Morelli gave a thorough definition of the principle of 

the exhaustion of local remedies in the following terms:
"However, the local remedies rule, as a rule of general inter

national law, is in my view substantive and not procedural. It 
is indeed a rule which is supplementary to other rules which 
also themselves possess the character of substantive rules, 
namely the rules concerning the treatment of foreigners.

"Those rules require from the States to which they are direct
ed a particular final result in respect of the treatment of foreign 
nationals, leaving the State which is under the obligation free 
as regards the means to be used. Consequently, if an organ of 
the State which is under the obligation performs an act contrary 
to the desired result, the existence of an internationally unlaw
ful act and of the international responsibility of the State cannot 
be asserted so long as the foreign national has a possibility of 
securing, through the means provided by the municipal legal 
system, the result required by the international rule." (I.C.J. 
Reports 1964, p. 114.)
174 See the Report of the International Law Commission on the

work of its twenty-fifth session, concerning the conditions for the 
existence of an internationally wrongful act (Yearbook... 197J, 
vol. II, pp. 183-184, document A/9010/Rev.l, chap. 11, sect. B, 
art. 3, para. 12 of the commentary). See also the Report of the 
Commission on the work of its twenty-seventh session, concern-

to make reparation which devolves on a State in con
sequence of an internationally wrongful act relates to 
reparation for the failure of the State to fulfil its own 
obligations towards another State. The reparation 
which may be requested and obtained by a State in
jured in its right to the fulfilment of international ob
ligations concerning the treatment to be accorded to 
individuals who are its nationals is one thing; the re
paration which one of those individuals, whose en
joyment of his rights has been impaired by the con
duct of organs of a State acting in a manner contrary 
to the result required by an international obligation, 
may request and obtain from a national tribunal of 
that State, is another. Such reparations have different 
bases and are at different levels. Even if the amount 
of the reparation claimed by the State at the interna
tional level coincided materially with that of the re
paration claimed by the individual at the national le
vel, and even if the former was actually assessed on 
the basis of the latter, the difference in nature be
tween the two reparations would still remain.
(32) Apart from these considerations of principle, 
the objection examined here obviously does not take 
account of the complex situation brought about for 
the State by the breach of an international obligation 
in cases where the requirement that local remedies be 
exhausted comes into play. When the individual in
jured by conduct of a State incompatible with the re
sult required by an international obligation seeks a 
remedy by using and exhausting unsuccessfully the 
means of redress available to him under internal law, 
the breach of the international obligation is not con
stituted solely by the last stage in the process of its 
perpetration, any more than it is constituted solely by 
the first stage. It results from the whole series of suc
cessive acts of State conduct, from the first which 
sets it in motion to the last which completes it and 
renders it final; so that the injury suffered by the in
dividual, which may eventually be used as a criterion 
for assessing the amount of reparation which the 
State in its capacity as diplomatic or judicial protector 
may demand, is that caused to the individual by the 
aggregate of State conduct conflicting with the inter
nationally required result. Even if the only basis 
adopted in fact was the injury caused by the original 
conduct, that would be because the subsequent con
duct had added nothing to that injury, not because 
the process of commission of the internationally 
wrongful act had been completed with the first stage. 
Conversely, even if only the last act was considered 
as constituting the breach of the international obliga
tion and, consequently, as being the source of inter
national responsibility, there is no reason why its re
paration which the State might claim for this breach 
should be established on the basis of the injury 
caused to the individual by the last act. In view of 
the criteria of justice and equity which normally gov-

ing the error of relying on the criteria used in specific cases to de
termine the amount of reparation due, to draw conclusions con
cerning determination of the act to be attributed to the State as 
a source of responsibility (Yearbook... 1975, vol. 11, pp. 72-73, 
document A/10010/Rev.l, chap. 11, sect. B, subsect. 2, art. 11, 
paras. 9-10 of the commentary).
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ern the determination of the amount of reparation for 
internationally wrongful acts, it may be permissible 
to take as a basis for this purpose the injury caused 
by the first act, without excluding those cases in 
which it is only subsequent acts that are incompatible 
with the requirements of an international obligation, 
as when the internationally wrongful act attributed to 
the State is exclusively a denial of justice. In that 
case, an estimate has to be made of the extent to 
which the determination of the reparation due for the 
breach of an international obligation is independent 
of the determination of the “damage” and, especial
ly, of the economic damage directly caused by the 
breach itself.
(33) Other objections do not seem well founded 
either. For example, there is the objection that the 
moment when the breach of an international obliga
tion is completed and when, as a result, international 
responsibility is established necessarily coincides with 
the moment when the dispute between the States in
volved originates. Whatever concept of “internation
al dispute” one may adopt, international practice 
clearly shows that legal disputes may well arise be
fore the perpetration of an internationally wrongful 
act, and even without any such act occurring. To link 
the question of the genesis of the dispute with that 
of the existence of international responsibility already 
fully established, and then to draw from the fact that 
disputes arise before the exhaustion of local remedies 
the conclusion that such exhaustion has nothing to 
do with the generation of responsibility is an ex
tremely hazardous procedure. Again, we cannot agree 
that the theory that the exhaustion of local remedies 
is a substantive condition for the generation of inter
national responsibility is invalidated by the fact that 
international tribunals normally deal with that point 
when considering preliminary objections. That ques
tions of substance can be raised as preliminary objec
tions is not at issue, especially as that now appears 
to be the prevailing opinion in the International 
Court of Justice itself. However, even for those who 
take a different view, the conclusion must be that 
the parties cannot invoke, and the Court cannot con
sider, failure to exhaust local remedies as a prelimi
nary objection, and that such failure must be exam
ined as a question of substance and nothing else.
(34) Finally, the objection that a purely “declarato
ry” judgment might be pronounced even before local 
remedies have been exhausted175 would seem to be 
based on a theoretical rather than a practical possibil
ity, since it has never actually occurred. Moreover, 
while it is quite possible to imagine a purely declar
atory judgment that seeks to establish, before any

175 Writers are divided in their views as to the possibility of a 
declaratory judgment being given before the exhaustion of local 
remedies. At the Institute of International Law, in 1956, P. Gug
genheim and J. H. W. Verzijl spoke in favour of that possibility; 
E. Giraud and Ch. de Visscher against it. The majority of mem
bers shared the view defended in the text. Others in favour were 
J. E. S. Fawcett, and, against, C. H. P. Law and, with reservations, 
C. F. Amerasinghe. All these writers, however, whether for or 
against, based their views on the desirability or otherwise of the 
consequences of such a judgment, rather than on international 
practice.

consideration of a breach and the resulting responsi
bility, the existence of an international obligation in
cumbent on a State and the content and scope of 
that obligation, it is also possible to imagine a judg
ment of that kind being pronounced for the purpose 
of establishing that an initial course of conduct 
adopted by a State towards a private person conflicts 
with the result required by the obligation incumbent 
upon it.
(35) Thus an examination of the assertions made 
concerning an alleged incompatibility between 
the—likewise alleged—conclusions some would draw 
from certain premises and the conclusions which fol
low from the inherent logic of the principles and 
from an analysis of the positions taken by Govern
ments and international judges in no way warrants 
any change in the conclusions reached.

(c) Sphere of application of the principle

(36) As we saw above,176 the principle of the ex
haustion of local remedies is a principle of general in
ternational law which has been affirmed in the law 
of nations concurrently with the development in that 
law of rules concerning the status of aliens. The ques
tion now arises whether genera! international law it
self does not, today at any rate, make exceptions to 
the applicability of this principle to determination of 
the question whether international obligations con
cerning the treatment of foreign natural or juridical 
persons have been fulfilled or breached. Again, it 
may be asked whether the requirement of exhaustion 
of local remedies by the individuals concerned should 
not apply also to determination of the fulfilment or 
breach of international obligations concerning persons 
other than those for whom the principle has tradi
tionally been affirmed, in particular, national natural 
or juridical persons. These questions are, of course, 
worth asking only in regard to general international 
law, for States can always avail themselves of the 
possibility of restricting or extending the scope of the 
principle by means of bilateral or even multilateral 
treaties.
(37) With regard to the first point, two different 
cases regularly raise the question whether the ex
haustion of local remedies by the individuals con
cerned does or does not constitute a prior condition 
for a State to find that there has been a complete 
breach by another State of an international obligation 
concerning the treatment to be accorded to its na
tionals, and hence to be able to assert the interna
tional responsibility incurred by the other State. The 
first case is that in which an initial course of conduct 
by organs of the State has created a situation held to 
be incompatible with the result required by an interna
tional obligation and injurious to certain persons as 
nationals of a particular foreign country. It is a fact 
that, in a situation brought about by the conduct of 
a State organ which injures a person through his 
having the nationality of a State which is the object

176 See para. 7.
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of a particular discriminatory intention, the State of 
which that person is a national sometimes reacts by 
affirming the responsibility of the State in whose ter
ritory the act occurred, without waiting for the victim 
to apply to the local courts.177 Also pertinent to this 
subject is a sentence from Denmark’s reply to the re
quest for information made by the Preparatory Com
mittee for the 1930 Codification Conference. In ac
cepting the proposition that the right to invoke State 
responsibility under international law should be sub
ject to the exhaustion by those concerned of the 
remedies available to them under the internal law of 
the State whose responsibility is alleged, the Danish 
Government adds: “It is understood, however, that 
the national authorities must not allow the matter to 
drag on unconscionably and there must be no obvi
ous neglect of the foreigner’s right because he is a 
foreigner or a national of some foreign State.”178 
However, it would be reading too much into this re
mark to ascribe to it an intention clearly to affirm the 
existence in general international law of an “excep
tion” to the general condition of the exhaustion of 
local remedies. Like the attitude of some States in 
certain cases, it applies to a normal and reasonable 
application of the principle. In other words, it may be 
that, in certain specific cases where the injury due to 
the action or omission of a State organ occurred in 
a general atmosphere of hostility towards the nation
als of some foreign country, the State of which the 
injured persons were nationals did not wait, before 
intervening, until those persons had had recourse to 
the local remedies. The reason for that, however, is 
that, in the specific cases in question, the State of na
tionality of the injured persons realized that the si
tuation in which its nationals were placed was be
yond remedy at the level of internal law. It was con
vinced that it was impossible in the circumstances to 
secure redress by effective local remedies of a situa
tion created by the initial attitude of the other 
State.179 It would thus appear that there is no reason 
to make an exception to the normal application of 
the principle of the exhaustion of local remedies in 
this case, since this principle applies only, as we shall

111 Gaja (op. at., p. 79) cites, as recent examples, the commu
nique of 31 July 1964 issued by the French Ministry of Foreign 
Affairs, regarding the demonstrations at Saigon against private 
French nationals (see text in Ch. Rousseau, “Chronique des faits 
internationaux,” Revue generate de droit international public (Pa
ris), 3rd series, vol. XXXV, No. 4 (Oct.-Dec. 1964), p. 943), and 
the note by the Netherlands Government of 18 December 1959, 
concerning discriminatory nationalization measures adopted by In
donesia (American Journal of International Law (Washington, D.C.), 
vol. 54, No. 2 (April I960), pp. 487 et seq.

178 League of Nations, Bases for Discussion ... (op. cit.), p. 136. 
Ch. de Visscher, the Rapporteur of the Sub-Committee, pointed 
out that affirmation of the principle did not prevent the State 
from claiming, before the local remedies were exhausted, repara
tion for prejudice suffered by the State, which was distinct from, 
but consequential upon, the damage caused to persons because 
they were of a particular nationality.

179 It was difficult in these cases for the respondent State itself 
seriously to challenge the ineffectiveness of the available reme
dies. See Gaja, op. cit., p. 79, on the possibility of explaining the
few cases that have occurred in practice otherwise than by recog
nizing the alleged exception.

have occasion to show once more, to remedies which 
are “effective” and really available.
(38) The second of the two cases mentioned in the 
previous paragraph is that in which the injury to the 
rights of foreign individuals has been inflicted out
side the territory of the State or to the detriment of 
persons either not resident in the State or not having 
any voluntary link with that State. The principle of 
the exhaustion of local remedies is, indeed, most of
ten defined with reference to a situation injurious to 
foreigners which has arisen in the State’s territory. 
Such situations are certainly the most common, and 
this explains the formulation of the definitions. It is 
open to question, however, whether this would war
rant an immediate inference that the principle of the 
exhaustion of local remedies would not apply in the 
case of injury caused by a State to foreign individuals 
outside its territory. Neither State practice nor inter
national judicial decisions provide any explicit state
ments of position concerning the applicability or non
applicability of the condition of the exhaustion of lo
cal remedies to cases in which injury to foreign in
dividuals or to their property has been caused outside 
the territory of the State, for example, on the high 
seas.180 In the legal literature, some writers have re
jected the view that the principle of the exhaustion 
of local remedies is applicable in cases of injury 
caused by State organs to aliens or their property out
side the territory of that State.181 The codification 
drafts whose scope was not limited in advance to in
ternational responsibility for injury caused by the 
State in its own territory to foreign individuals or

180 In cases of the seizure of ships, especially private fishing 
vessels, on the high seas, the flag State has sometimes demanded 
immediate release of the vessel or compensation. That is what 
happened in the I’m Atone case between Canada and the United 
States, tried by a court of arbitration in 1933 (United Nations, Re
ports of International Arbitral Awards, vol. Ill (op. cit.), pp. 1609 
et seq.). In other cases, however, the flag State has refrained from 
intervening immediately (see the cases cited by Law, op. cit., 
pp. 103 et seq.. and by Gaja, op. cit., pp. 90 et seq.). Practice in 
regard to Fishing catches seems to support the idea of the appli
cability of the principle of the exhaustion of local remedies (see 
Reuter, op. cit., pp. 161 et seq., and Gaja, op. cit., p. 91, note 17). 
In cases of aircraft shot down over the high seas, compensation 
has often been claimed and obtained without prior exhaustion of 
local remedies but by amicable settlement. Moreover, the private 
character of the aircraft shot down was often open to question. In
stances of injury to aliens in the territory of another State are 
sometimes illustrated by reference to the case of the Consolidated 
Mining and Smelting Company at Trail, British Columbia (“Trail 
Smelter case”) (United States v. Canada; for the arbitration court’s 
award, see United Nations, Reports of International Arbitral 
Awards, vol. Ill (op. cit.), pp. 1907 et seq.), in which the fumes 
from a foundry situated in Canada had caused damage in United 
States territory. However, the international obligation claimed to 
be breached was that of respect for the territory of another State 
rather than that of the treatment of individual aliens. Lastly, it 
should be remembered that, in many cases, non-application of the 
principle of the exhaustion of local remedies was due only to the 
absence of remedies really available to those concerned.

181 See for example C. Parry, “Some considerations upon the 
protection of individuals in international law”, Recueil des Cours 
... I9S6-II (Leyde, Sijthoff, 1957), vol. 90, p. 688; T. Meron, 
“The incidence of the rule of exhaustion of local remedies”, Brit
ish Year Book of International Law, 1959 (London), vol. 35, p. 98; 
Law, op. cit., p. 104; and C. F. Amerasinghe, State Responsibility 
for Injuries to Aliens (Oxford, Clarendon Press, 1967), pp. 185 et 
seq.
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their property do not contain clauses excluding the 
application of the principle where the injury caused 
to such individuals was inflicted outside the territory 
of the State responsible for the offence.
(39) One criterion for determining whether the 
principle of the exhaustion of local remedies should 
or should not apply in cases of injury caused by a 
State to the person or property of foreign individuals 
outside its territory might be the availability or non
availability of effective remedies to the individuals 
concerned. It is, indeed, sometimes difficult for an 
injured alien to avail himself of such remedies when 
the damage to his property was inflicted outside the 
territory of the State which committed the injurious 
acts. In some of the decisions in specific cases, ap
parently based on the notion of non-applicability of 
the principle of the exhaustion of local remedies to 
cases of injury caused outside the territory of the 
State, the decisive factor seems really to have been 
the degree of effectiveness of the local remedies in 
the case in point and, in particular, the “availability” 
or otherwise of those remedies to the persons con
cerned. However, the question takes on a different 
aspect where local remedies exist and are genuinely 
available to those concerned. In such a situation, 
there seems in principle to be no reason why the 
State should be prevented from discharging its obli
gation by taking, upon the application by those con
cerned, the necessary steps to rectify the situation 
created by the initial conduct of its organs, solely on 
the ground that that initial conduct was adopted out
side its frontiers. Even if the principle of the exhaus
tion of local remedies is regarded only as a purely 
“technical” rule, it is certainly open to question 
whether the location of the individual’s property at 
the time when the damage was sustained should be 
decisive in determining whether or not his home 
State must wait until he has exhausted local reme
dies before being able to intervene with diplomatic 
protection.
(40) The Commission considered this question at 
length, and some members proposed that the words 
“within its jurisdiction” should be inserted in the 
text of article 22, after the words “an international 
obligation concerning the treatment to be accorded”. 
Without imposing too rigid a limitation, the insertion 
of those words might have the effect of avoiding the 
application of the principle in cases where the State 
commits an act going beyond the limits of its terri
torial or other competence. Other members of the 
Commission, however, maintained that the adoption 
of the word “jurisdiction” might raise very difficult 
problems of interpretation. In the circumstances, the 
Commission preferred not to make the proposed in
sertion, at least for the time being, and to leave the 
problem of the applicability of the principle of the ex
haustion of local remedies to cases of injury caused 
by a State to aliens outside its territory, and to simi
lar cases, to be solved by State practice according to 
the best criteria available.
(41) Among such similar cases, specific mention 
should be made of that of injury caused to aliens hot 
resident in the territory of the State causing the in

jury. Here, again, the applicability of the principle of 
the exhaustion of local remedies is linked to a terri
torial element which really has no direct connexion 
with the ratio of the principle. The view that the 
principle in question is not applicable to cases of in
jury caused to non-resident aliens was upheld in 
practice by the French Government in the case of 
Certain Norwegian Loans, in order to release French 
nationals who were holders of Norwegian bonds, but 
resident in France, from the obligation to resort to 
the remedies provided for by Norwegian law.182 The 
Norwegian Government strongly contested that view 
and maintained that there was no precedent to be 
found in practice for the limitation attributed to the 
rule by the French Government.183 The Court did 
not have occasion to give any ruling on this point.184 
In other well-known specific instances, the require
ment of the exhaustion of local remedies has been 
applied to causes of injury caused to non-resident 
aliens. For example, in the Finnish Vessels case and 
the Ambatielos Claim case, the individuals injured 
were not resident in the territory of the State respon
sible for the alleged injury. Nevertheless, neither of 
the claimants—the Finnish Government in the first 
case and the Greek Government in the second—in
voked that circumstance to establish non-applicability 
of the principle. Moreover, article 4 of the draft 
adopted on first reading by the Third Committee of 
the 1930 Hague Conference made no distinction be
tween resident and non-resident aliens.185 The same 
applies to all the other codification drafts adopted un
der the auspices of international organizations and 
drafts of private origin. Lastly, most writers reject the 
idea of a distinction on this basis.186 It should be not

182 The French Government’s reply of 20 February 1957 states 
that:

“Although the rule under consideration is sometimes formu
lated in terms of the 'prior exhaustion of domestic remedies’, 
it also, and perhaps more often, appears with such terms as 'ex
haustion of local remedies’ and 'local redress’, ... suggesting a 
nuance affecting the very substance of this rule and its justi
fication.

"... the only explanation of this rule lies in the requirement 
that a foreigner in dispute with the State under whose sover
eignty he has chosen to live may not have his case transferred 
to the international level without having first exhausted all local 
means of settlement.” [Translation by the Secretariat.] (I.C.J. 
Pleadings, Certain Norwegian Loans, vol. 1, p. 408.)
183 Ibid., pp. 452 et seq.
184 Flowever, Judge Read in his dissenting opinion remarked that:

“France has not been able to put forward any persuasive au
thority for accepting this limitation on the application of the 
rule and, indeed, the weight of authority is the other way.” 
(I.C.J. Reports 1957, p. 97.)
185 League of Nations, Acts of' the Conference ... (op. cit.), 

p. 236. Text reproduced in Yearbook... 1956, vol. II, p. 225, doc
ument A/CN.4/96, annex 3.

186 with the exception of D. R. Mummery, “The content of the 
duty to exhaust local judicial remedies”, American Journal of In
ternational Law (Washington, D.C.), vol. 58, No. 2 (April 1964), 
pp. 390 et seq., who considers the principle to be applicable in the 
case of resident aliens and in that of non-resident aliens whose 
property is in the territory of the accused State. According to 
D. P. O’Connell (International Law, 2nd ed. (London, Stevens, 
1970), vol. 11, pp. 950 et seq.), the principle would not apply if the 
foreigner was outside the jurisdiction of the State. Definitely 
against any limitation of this kind are A. D. McNair (International 
Law Opinions (Cambridge, University Press, 1956), vol. II, p. 219) 
and Gaja (op. cit., pp. 87 et seq.).
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ed that generalized non-applicability of the principle 
to non-resident aliens would exclude from its field of 
application many cases of nationalization-of aliens’ 
property or prejudice to their investments, on the 
sole ground that the aliens concerned were not res
ident in the country.
(42) The idea of an exception would exempt from 
the requirement of the exhaustion of local remedies 
only aliens not connected by any voluntary link with 
the State whose remedies should be used is very 
close in spirit to the idea of an exception for non-res
ident aliens, but is more restricted in scope and 
therefore seems less likely to have harmful conse
quences. This idea was developed before the Interna
tional Court of Justice by the Government of Israel, 
in connexion with damage caused to Israeli nationals 
by the Bulgarian anti-aircraft defence, which had shot 
down an Israeli civil aircraft that had entered Bulgar
ian air space by mistake.187 The Bulgarian Govern
ment disputed the existence of the limitation.188 The 
United States, some of whose nationals had also been 
injured by the action of the Bulgarian authorities, 
claimed that the principle was not applicable in that 
case, but did not invoke the exception put forward by 
the Government of Israel.189 The Court did not have 
occasion to rule on this question, but the idea of in
troducing this exception subsequently found a few 
supporters among writers.190 It was also specific cases 
of injury to aliens simply in transit, over land or by 
air, through the territory of a State, or brought into 
that territory against their will, that some members 
of the Commission had in mind when they proposed, 
as reported above,191 that the limitation expressed by 
the words “within its jurisdiction” should be insert
ed in the text of article 22. For the reasons already 
stated, however, the Commission ultimately preferred 
not to insert those words and to leave it to practice 
to settle cases such as those discussed in this para
graph.

187 In his oral argument, the agent of the Government of Israel 
said:

"There are a number of important limiations to the applica
tion in practice of this rule. In my submission ... it is essential, 
before the rule can be applied, that a link should exist between 
the injured individual and the State whose actions are im
pugned. I submit that all the precedents show that the rule is 
only applied when the alien ... has created ... a voluntary, con
scious and deliberate connection between himself and the for
eign State whose actions are impugned. The precedents relate 
always to cases in which a link of this character has been 
brought about, for instance, by reason of residence in that State, 
trade activities there, the ownership of property there ... or by 
virtue of his having made contract with the government of that 
State, such as the cases involving foreign bondholders; and 
there may be other instances.” (I.C.J. Pleadings, Aerial Incident 
of 27 July 1955, pp. 531-532.)
188 Ibid., p. 565.
189 Ibid., pp. 301, 326 et seq.
190 Meron (loc. cit., pp. 94 et seq.), Jimenez de Arechaga (loc. 

cit., p. 583), and Chappez (op. cit., pp. 48 et seq.) have expressed 
themselves in this sense. Law (cp. cit., p. 104) links the exception 
advocated to the case of absence of voluntary submission by the 
alien to local law and jurisdiction. Contra, Gaja, op. cit., p. 89.

191 See para. 40.

(43) As pointed out above,192 it is also necessary to 
consider whether the traditional area in which the 
principle of the exhaustion of local remedies was 
formed has not been widened in contemporary inter
national law. The question is, in fact, whether one 
should not nowadays apply to other sectors of inter
national obligations as well the requirement that per
sons interested in the fulfilment by the State of in
ternational obligations concerning them must use 
and exhaust the available local remedies before the 
State can be accused of having breached one of those 
obligations and before it can thus be claimed that 
that State has an international responsibility and may 
be called upon to discharge it. There can of course be 
no question of extending the applicability of the 
principle to cases of injury suffered by persons acting 
in the country as organs of the State to which they be
long. This needs to be said, however, because it has 
sometimes been claimed that the requirement of ex
haustion of local remedies is not applicable to aliens 
enjoying “special international protection” in the 
country. The 1956 resolution of the Institute of In
ternational Law, for example, provides that the rule 
of the exhaustion of local remedies does not apply 
“if the injurious act affected a person enjoying special 
international protection”.193 Such formulations could 
be misleading, and be thought to imply some sort of 
exception to an otherwise normal application of the 
principle, owing to the fact that certain foreign
ers—including diplomatic agents, consular agents and 
Heads of State—enjoy greater protection in the terri
tory of the country than foreigners in general. In 
reality, however, the principle known as “the ex
haustion of local remedies” has become established 
in general international law concurrently with the 
formation of international obligations laying down 
the treatment to be accorded by the State to foreign 
natural or juridical persons. Having regard to the 
specific object of these obligations and to the fact 
that private individuals are the beneficiaries of their 
fulfilment, it seemed normal that these same individ
uals should have to set in motion the machinery that 
enables the State to rectify, if necessary, any adverse 
consequences of the initial conduct of its organs and 
thus still achieve the result which might have been 
jeopardized by that initial conduct.
(44) In other words, the requirement of the exhaus
tion of local remedies is meaningful only in relation 
to the performance or breach of obligations concern
ing the treatment to be accorded to “private individ
uals”. Foreign Heads of State, diplomatic agents, 
consular agents, members of special missions of a 
foreign State and the like are not foreign “individu
als”; they are State organs—they are the foreign 
State itself. Their case is therefore outside the scope 
of the possible application of the principle of the ex
haustion of local remedies.194 If they suffer injury

192 See para. 36.
193 Annuaire de I'lnstitut de droit international, 1956 (Basel), vol. 

46, p. 364.
194 The same applies to other organs of a State called upon to 

perform functions in the territory of another State, and to organs
{Continued on next page.)
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which affects them in their official capacity, there is 
no question of requiring them to use local remedies. 
On the other hand, the use of such remedies is not 
excluded, at least under certain conditions, in a spe
cific case in which the persons in question complain 
of State action contrary to an international obligation 
which has allegedly affected them in their private ca
pacity as mere “private individuals”.195 On this par
ticular point too, however, the Commission agreed 
not to include special provisions in the text of arti
cle 22, but to leave the appropriate solution to 
emerge more clearly of itself in the practice of inter
national life.
(45) An extension of the traditional field of applica
tion of the principle of the exhaustion of local reme
dies may result automatically from the growing par
ticipation of public capital in private companies. It is 
useful to bear this development in mind when delim
iting the concrete situations in which the use of local 
remedies must be taken into account. The fact that 
this requirement has been established in connexion 
with international obligations concerning the treat
ment to be accorded by the State to foreign individ
uals must not lead us, in this context, to assign the 
same meaning to the word “individual” today as it 
had a century ago. A foreign company financed part
ly or even mainly by public capital is required, in cer
tain circumstances, to employ local remedies in just 
the same way as a purely private joint-stock com
pany. Moreover, the participation of public capital has 
never been put forward as a ground for the non-ap
plicability of the principle of the exhaustion of local 
remedies to any given juridical person. For example, 
the United Kingdom Government made no such 
claim in the Anglo-Iranian Oil Company case while, in 
the dispute concerning the Aerial Incident of 27 July 
1955, counsel for the Bulgarian Government ob
served, in support of the applicability of the principle 
in the case in question, that:

(Foot-note 194 continued.)

of subjects of international law other than States, such as the 
Holy See or international organizations. On this point, it is inter
esting to note the individual opinion given by Judge Azevedo in 
connexion with the advisory opinion in the case of Reparation for 
injuries suffered in the service of the United Nations:

“In the case of officials or experts appointed directly by the 
Organization ... the Organization ... may make a claim without 
having to put forward a denial of justice, or even to show that 
domestic remedies have been exhausted.” {I.C.J. Reports 1949, 
p. 195.)
195 Let us imagine that a foreign diplomat owns private proper

ty in the receiving country, for example a country house which 
he has bought with a view to eventual retirement or for private 
profit. And let us suppose that he is the victim of an act of con
fiscation committed by a local authority contrary to the provisions 
of a treaty requiring that the real property of nationals of his 
country should be respected. He will obviously have to use the lo
cal remedies before it can be concluded that the international re
sponsibility of the receiving State is engaged and that action may 
be taken accordingly. In this case, the fact that the diplomatic 
agent enjoys complete exemption from local jurisdiction cannot be 
invoked. That exemption forbids a diplomat to appear before the 
courts as a defendant, but in no way prevents him from applying 
to them as a plaintiff.

... and even if it is proved that El A1 is a company ... in which 
the State of Israel holds a vast majority of the shares, I would say 
that this changes nothing in the case.196

In the case of foreign juridical persons of a predom
inantly, if not exclusively, public character, it would 
seem that, in this context, the main consideration 
should be, not the more or less public character at
tributed to the juridical person in the legal order to 
which it belongs, but the fact that its activity in the 
territory of the foreign State is carried on in the same 
areas as the usual activities of private juridical per
sons.197
(46) There remains the question of possible exten
sion of the application of the principle of the exhaus
tion of local remedies from the traditional sphere of 
the treatment to be accorded to foreign individuals to 
that of the treatment a State undertakes to accord to 
national individuals. The problem is relatively new 
because States have only recently recognized—and so 
far only to a limited degree—that international law 
lays duties upon them in this regard. The principal 
conventions relating to the protection of human 
rights always expressly impose the requirement of 
prior exhaustion of local remedies by the persons 
concerned.198 This is understandable for States are al
ready disinclined to allow frequent intervention by 
other States when the purpose is to protect nationals 
of those other States, and they will naturally be even 
more unwilling when the purpose of the intervention 
is to protect their own nationals. Without in any way 
disregarding the existence of a few customary inter
national rules on the subject, and without ruling out 
the possibility—even the likelihood—that such rules 
will increase in number, we are bound to conclude 
that, today, the international obligations of the State 
in regard to the treatment of its own nationals are al
most exclusively of a conventional nature and that, 
in the instruments imposing them, the requirement 
of the exhaustion of local remedies by the persons 
concerned is nearly always expressly stated. That 
having been said, and without in any way prejudging 
the possible future development of general interna
tional law, the Commission considered that it might 
be premature at the present stage to extend the re
quirement stated in article 22, as a general principle, 
to the determination of the breach of international 
obligations concerning the treatment to be accorded 
to nationals.

196 I.C.J. Pleadings, Aerial Incident of 27 July 1955, p. 569 
[translation by the Secretariat!

197 Various writers incline—somewhat tentatively, it is true—to 
the view that the requirement of the exhaustion of local remedies 
will gradually be extended to cases of injury caused to foreign 
public entities—including States—provided that, in the cases in 
question, they have acted jure negotii or jure gestionis. For refer
ences, see Gaja, op. cit., p. 83, note 6.

198 This is true of the Convention for the Protection of Human 
Rights and Fundamental Freedoms (art. 26) (for reference, see 
foot-note 24 above); the International Convention on the Elimin
ation of All Forms of Racial Discrimination (art. 11, para. 3, and 
art. 14, para. 1(a)) (idem, foot-note 33); the International Covenant 
on Civil and Political Rights (art. 41, para. 1(c)) (General Assem
bly resolution 2200 A (XXI), annex), and the Optional Protocol 
thereto (art. 5, para. 2(6)) (ibid.).
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(d) Local remedies must be open to individuals and 
must be effective

(47) Needless to say, the requirement of the exhaus
tion of local remedies by the individuals concerned 
presupposes that there are remedies open to those in
dividuals under the internal legal system of the State 
in question.199 If the measure initially taken by a 
State organ, whether it be a legislative, administra
tive, judicial or other measure, does not admit of any 
remedy, the possibility of using other means to re
dress the situation created by that measure is ruled 
out. 200 In such a case, the breach by the State of its 
international obligation is complete ab initio and 
nothing can delay the possibility of implementing the 
resultant international responsibility. The only reser
vation to be made relates to the case in which the 
absence of remedies open to the individual is due to 
his own negligence, for example, failure to lodge his 
appeal within the prescribed time-limit.201 Even in 
such a case, however, it will be necessary to verify 
whether, for example, the time allowed for recourse 
to a remedy is not unduly short, particularly if the 
injured alien is not resident in the territory of the 
State and it is thus materially impossible for him to 
take action in time. Such situations can in practice be 
treated as cases in which there is really no remedy 
at all.
(48) It is generally recognized in principle that the 
mere existence of remedies does not automatically 
impose a mandatory requirement that the individuals 
concerned make use of them. However, there is less 
unanimity about the cases in which it is permissible 
not to meet that requirement. The remedies vary 
considerably in form from one legal system to an
other. All that international law can do, therefore, is 
to provide some guidance in principle, which must be 
adapted to each specific case. In any event, the real 
reason for the existence of the principle of the ex

199 See paragraph (28) of ihe commentary to article 21 in regard 
to cases in which the State encounters, in its own system of in
ternal law, an insurmountable obstacle to using the opportunity of 
still fulfilling its obligation by remedying ex post facto, by the 
adoption of different conduct, a situation created by its initial con
duct which is incompatible with the internationally required re
sult. The Commission particularly noted the following passage in 
the arbitral award in the Ambatielos Claim case: “The ineffective
ness of local remedies may result clearly from the municipal law 
itself. This is the case, for example, when a Court of Appeal is 
not competent to reconsider the judgment given by a Court of 
first instance on matters of fact, and when, failing such reconsid
eration, no redress can be obtained. In such a case there is no 
doubt that local remedies are ineffective.” The Commission also 
mentioned the cases in which local remedies “would have proved 
to be obviously futile.” (United Nations, Reports of International 
Arbitral Awards, vol. XII, p. 119.)

200 See the observation made by the United States Secretary of 
State Fish on 29 May 1873 to the effect that: “...a claimant in 
a foreign State is not required to exhaust justice in such State 
when there is no justice to exhaust” (J. B. Moore, A Digest of In
ternational Law (Washington, D.C., U.S. Government Printing Of
fice, 1906), vol. VI, p. 677). For an analysis of State practice, in
ternational judicial decisions and the opinions of writers on this 
point, see Gaja, op. cit., pp. 123 et seq., note 29, and p. 85, 
note 9.

201 This aspect of the matter was considered in detail in the
Finnish Vessels case.

haustion of local remedies must always be kept in 
mind: it is to enable the State to avoid the breach of 
an international obligation by redressing, through a sub
sequent course of conduct adopted on the initiative of 
the individuals concerned, the consequences of an initial 
course of conduct contrary to the result required by the 
obligation. From the standpoint of the person with 
whom that initiative lies, it seems plain that the ac
tion to be taken relates to all avenues which offer a 
real prospect of still arriving at the result originally 
aimed at by the international obligation or, if that 
has really become impossible, an equivalent result. 
But it seems equally plain that only avenues which 
offer such a prospect should be explored. This idea is 
summed up in the general conclusion requiring 
(o) that the usable remedies must be effective, and (b) 
that they must be genuinely available in the case in 
point.202
(49) From the positive standpoint, this conclusion 
means: (a) that all available remedies capable of re
dressing the situation complained of must be used, 
whether they be judicial or administrative, ordinary 
or extraordinary, of the first, second or third degree; 
and (b) that, generally speaking, all legal grounds cal
culated to secure a favourable decision must be ad
vanced. The same applies to procedural means and 
other formal remedies.203 In a word, the claimant 
must show that he wants to win the case, not merely 
to lodge an appeal in order to meet the requirement 
of formal exhaustion of local remedies. He must 
prove his genuine intention to establish the prerequi
sites for action by the State at the international level. 
It should be emphasized that, if, in the internal pro
ceedings, the individual deliberately omits to use an 
essential argument which might have won him the 
case, and that deliberate omission is later revealed by 
the use of that argument before an international 
court, the individual runs the risk that the court may 
find that the requirement of the exhaustion of local 
remedies has not been duly met.

202 Appeals lo ihe highest judicial authority (court of cassation, 
supreme court) are of course included, along with such special 
remedies as application for review, appeal against the judges and 
appeal to the constitutional court where such a court exists and 
is accessible to individuals. One doubtful point remains: that of 
“petitions for redress" not based on a precise legal claim. These 
were mentioned in the Phosphates in Morocco case. The general 
requirement that the available remedies should be "effective” 
must obviously be accompanied by a requirement that those reme
dies should be genuinely available and usable. Inability to use lo
cal remedies may be due to an objective situation (such as the fact 
that the injured individual’s residence is distant from the territory 
of the State or that he has no voluntary link with the State), 
which makes it impossible in practice for him to use those reme
dies, and not to an inherent defect of the existing system of reme
dies.

203 The question of using all procedural means was discussed, 
in particular, in the Ambatielos Claim case (see United Nations, 
Reports of International Arbitral Awards, vol. XII (op. cit.), 
pp. 119-120). The Arbitral Commission followed the opinion of 
the United Kingdom Government, according to which the com
plainant should have availed himself of all such procedural facil
ities in the way of calling witnesses, procuring documentation, 
etc. as the local system provides. The Commission, however, 
stressed that this criterion should not be regarded as of absolute 
application.
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(50) From the negative standpoint, the conclusion 
also means: (a) that a remedy should not be used 
unless it holds out real—even if uncertain—prospects 
of success. In other words, the individual concerned 
is under no obligation to waste his time attacking, 
before a domestic court, a State measure which is, in 
fact, final. He cannot be required to use a remedy 
which would be a mere formality, as, for example, 
where it is clear from the outset that the law which 
the court will have to apply can lead only to rejection 
of the appeal (case of appeal against a measure in 
conformity with a law which cannot be set aside; of 
a court bound by a previous judgment rejecting a 
similar appeal or by a well-established body of unfa
vourable precedent; of proven partiality of the court, 
etc.); (b) that a remedy should not be used unless the 
success it may bring is not a merely formal success, 
but can actually produce either the result originally 
required by the international obligation or, if that is 
no longer possible, an alternative result which is real
ly equivalent.204
(51) The exhaustive use of available local remedies 
may prove fruitful where it is carried out, and thus 
lead to acceptance of the individual’s claim. On the 
other hand, it may prove fruitless and lead to rejec
tion of the claim. If the claim is accepted, the effect 
of such acceptance is the achievement of the result 
required by the international obligation or, if neces
sary, the achievement of another result equivalent to 
it, especially from the economic point of view. If the 
claim is rejected, the breach of the obligation begun 
by the State conduct against which the claim was 
made is consequently completed by the rejection, and 
international responsibility is generated for the State. 
A purely ostensible acceptance of the claim, which, 
for example, would not lead to the internationally re
quired result in a case where that result was still at
tainable, or which would lead to an alternative result 
that was not equivalent, would obviously be tanta
mount to rejection.

(e) Conclusions

(52) In view of all the foregoing considerations, the 
Commission considers that the principle establishing 
the requirement of the exhaustion of local remedies 
is well founded in general international law and 
suitably placed in the chapter of the draft devoted to 
analysing the objective element of the internationally 
wrongful act, in other words, to settling the various

204 If the result required by the international obligation is in 
fact still attainable, it would appear that the individuals concerned 
cannot be compelled to settle for an equivalent result—in other 
words, for reparation instead of restitution. This point was dis
cussed in the Phosphates in Morocco case, although the Court 
was not called upon to rule on it. Where the internationally re
quired result has become unattainable, in fact, it is clear that the 
individual concerned cannot be required to use a remedy unless 
it offers him prospects of adequate compensation at the very least. 
Among possible cases under this heading are those in which the 
course of justice is unduly slow or unduly expensive in relation 
to the prospective compensation. These aspects of the matter werq 
dealt with in the Finnish Vessels case and the Ambatielos Claim 
case.

questions that relate to the determination of the 
breach of an international obligation. It would be 
wrong, of course, to deal in this context with certain 
technical and procedural aspects which the principle 
obviously presents as well, and even more so to 
deny, by the formulation of the substantive require
ment which the principle represents first and fore
most, the parallel effect of the principle itself on the 
diplomatic or international judicial procedures relat
ing to the “implementation” (mise en oeuvre) of in
ternational responsibility, which will be the subject of 
part 3 of the draft. Furthermore, consideration of the 
various aspects of the principle of the exhaustion of 
local remedies must not go beyond the actual pur
pose of the draft articles now in course of prepara
tion, namely, the codification of the general rules 
governing the international responsibility of States for 
internationally wrongful acts. In other words, for the 
reasons repeatedly mentioned by the Commission, 
consideration in the draft of the principle of the ex
haustion of local remedies and its various aspects 
must at all costs stop short of an examination of the 
content of “primary” rules of international law, such 
as those relating to the treatment of aliens, efforts to 
define which proved fatal to earlier attempts at cod
ification of the topic of international responsibility.
(53) It is particularly necessary to consider here the 
principle of the exhaustion of local remedies because, 
in the broad context of international obligations 
which require the State, not to adopt a particular 
course of conduct (article 20), but to achieve a spec
ified result (article 21), a special category of obliga
tions has to be distinguished: those specifically in
tended to ensure that, within the internal order of 
the State, a given treatment is guaranteed to aliens, 
whether natural or juridical persons, and their proper
ty. The very fact of this characterization means that 
an additional condition must be added, as already 
noted, to the other conditions normally required for 
establishing the fulfilment or breach of an obligation 
“of result”. The raison d’etre of this additional con
dition is that the object and purpose of the interna
tional obligations falling within the special category 
mentioned are that the State shall ensure, at the in
ternal level, a particular situation for private individ
uals, in other words, for subjects of internal law. It 
is these “private individuals” who are the beneficia
ries of the international obligations, and the situation 
which affords them protection must obtain at the 
level of the internal law of the State in which they 
are active.
(54) The effect of these considerations as regards 
the fulfilment of international obligations in this spe
cial category, and consequently as regards any breach 
of them, is easy to understand. As has been said 
from the beginning of this commentary, the co-oper
ation of the private individuals concerned is essential 
if they are to benefit from the treatment internation
ally prescribed for them: first, co-operation in seeking 
the application of such treatment to their specific 
case; second, co-operation in securing that this treat
ment is again accorded to them, by remedying, if
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necessary, any adverse effects of the initial conduct 
of the State. The purpose of the principle establishing 
the requirement of the exhaustion of local remedies 
is to enunciate what is of primary importance, name
ly, that there can be no breach, or at least no defin
itive breach, of an international obligation in the 
category here considered unless the individuals who 
complain of having been placed in a situation incom
patible with the result required by the international 
obligation have tried to obtain redress by any means 
available under the internal law of the State bound 
by the obligation which can still achieve the result 
internationally required of it. In short, it is in the 
light of the principle of the exhaustion of local reme
dies that, in the cases here considered, it will be pos
sible to determine whether the State has fulfilled its 
obligation or, on the contrary, has breached it by fail
ing definitively to achieve the result internationally 
required by the obligation.205 It is self-evident that 
this conclusion is only an application to the interna
tional obligations here considered of the fundamental 
principle for the determination of the breach of ob
ligations “of result”, which is expressed in draft ar
ticle 21, paragraph 2.
(55) Admittedly, and the Commission is the first to 
acknowledge this, there are not exclusively advan
tages in the fact that general international law re
quires private individuals injured by an action or 
omission of a State organ to seek redress of the si
tuation injurious to them by applying to the domestic 
courts to obtain a new course of State conduct that 
corrects the initial conduct. There are not exclusively 
advantages in the fact that a very large proportion of 
international obligations concerning the treatment to 
be accorded to private individuals ultimately allow 
the State to achieve the result required of it by 
stages. Nor are there exclusively advantages in the 
fact that such obligations allow conduct contrary to 
the internationally required result to be disregarded 
for the purposes of establishing international respon
sibility, provided that the result in question is even
tually secured by subsequent conduct. It is precisely 
because of all the practical disadvantages inevitably 
attendant on these facts that various conventions ex
pressly preclude the application of the principle of the 
exhaustion of local remedies to certain matters. And 
it is also in order to avoid the postponements and de
lays to which the principle may give rise, both in cor
recting situations incompatible with the result aimed

205 For example, if a private individual who, in the First place, 
complained only that an internal law had been infringed in regard 
to him brings an action in a court of First instance which is dis
missed in a manner contrary to the requirements of international 
law concerning the administration of justice in respect of aliens, 
that act does not yet generate international responsibility; the in
ternationally wrongful act covered by the term “denial of justice” 
is not considered as completed until the higher judicial authorities 
have ruled in succession and conFirmed the conduct of the court 
of First instance. This means that, in the case in question, even 
after the adoption of a course of conduct conflicting with what 
was required by an international obligation, a completed breach of 
that obligation does not occur until the person concerned has had 
recourse to and exhausted the local remedies available against that 
conduct.

at by an international obligation and in establishing 
that the obligation has been definitively breached, 
that alternative systems have been considered and put 
into effect. Examples of such systems are the over-all 
compensation agreements concerning disputes relat
ing to the nationalization of foreign property and the 
inclusion in contracts between States and foreign pri
vate companies of arbitration clauses to replace re
course to domestic courts. However, this, in the 
opinion of the Commission, affords no proof that 
States would be willing today, having regard to the 
progressive development of international law, to 
abandon the principle of the exhaustion of local 
remedies or greatly to reduce its scope.
(56) It is true that investing countries are showing 
a growing awareness of how injury to the interests of 
their nationals working on foreign soil can affect the 
interests of the national community as a whole. They 
would therefore like to be free to bring international 
claims as they see fit, regardless of whether the pri
vate individuals directly injured have exhausted the 
available local remedies or shown negligence in that 
respect. The advocates of more direct, quicker and 
more effective protection of human rights see the 
principle of the exhaustion of local remedies as an 
obstacle to the progress they desire. At the same 
time, the requirement that private individuals directly 
affected by measures taken by an organ of the State 
in which they reside and carry on their activity 
should exhaust the local remedies has always been a 
safeguard which the countries invested in have ap
plied against a tendency unduly to extend obligations 
concerning the treatment of foreign natural and ju
ridical persons. These countries regard this require
ment as a protection against the undue facility with 
which it has traditionally been attempted to raise to 
the level of international relations disputes which of
ten should have been kept on the internal level. The 
inclination of the developing countries would thus be 
to strengthen the principle of the exhaustion of local 
remedies within the framework of general interna
tional law rather than to weaken it. It may be added 
that those most attuned to present-day problems and 
the difficulties of solving them realize that compli
ance with this essential requirement may well be the 
best guarantee of further substantial progress in the 
acceptance of new obligations concerning human 
rights. In these circumstances, the Commission as a 
whole—notwithstanding the reservations of some of 
its members concerning particular aspects of the 
manner in which the principle is applied or of its 
scope or effects—therefore believes that it would be 
injudicious to tamper with the present general scope 
of the principle for the sake of a progressive devel
opment of international law which others might re
gard as detracting from guarantees of the sovereign 
equality of all States.
(57) That being said, it should be recalled that, as 
pointed out in the commentary to article 21, cases 
nevertheless exist in which an international obliga
tion concerning the treatment to be accorded to for
eign individuals is breached “immediately” as it
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were, and in which there can be no question of the 
exhaustion of local remedies by the individuals con
cerned before the breach can be established. These 
are mainly cases in which the international obligation 
concerning the treatment to be accorded to aliens is 
an obligation “of conduct”, not “of result”. For ex
ample, if the international obligation specifically re
quires the State to enact a law on a matter affecting 
the status of certain aliens in its territory, the mere 
failure to enact that law is in itself a breach of the 
obligation. Likewise, if the obligation imposed on a 
State by a treaty is that the frontier police should 
take action in favour of a national of another con
tracting State, the mere failure to take such action 
constitutes a definitive breach of the obligation. The 
article is therefore worded so as to make it clear that 
the requirement of the exhaustion of local remedies 
applies only to obligations “of result”.

(58) The breach may also be of an “immediate” na
ture, in the case of an obligation which only requires 
the State to produce a result, if the initial conduct 
adopted by an organ of the State is such that the 
treatment which the obligation requires the State to 
accord to the individual concerned can no longer be 
accorded, and the circumstances also preclude an 
equivalent treatment. In a situation of this kind, and 
in other similar situations, the exhaustion of local 
remedies becomes manifestly pointless and cannot be 
required. The wording of the article therefore empha
sizes that the result which the obligation requires, or 
an equivalent result which it permits, must still be 
possible after the conduct of the State has created a 
situation not in conformity with the result required.

(59) It must also be pointed out that the require
ment that the individual considering himself injured 
must exhaust local remedies in no way implies that 
the State of which he is a national may not make di
plomatic representations to the State alleged to have 
committed the wrongful act until he has exhausted 
the local remedies available in the latter State. Diplo
matic action can be taken—albeit as an exceptional 
step—even before the local remedies have been ex
hausted by the individuals concerned, for example, in 
order to bring the matter to the attention of the State 
or simply to prevent the occurrence of an interna
tionally wrongful act. What is not permissible, on the 
other hand, is that the State of which the individual 
concerned is a national should “take over” the 
wrong done him before he has had recourse to the 
domestic courts open to him, and on that basis make 
an international claim, as though a wrongful act in
fringing its own international subjective right had al
ready taken place prior to the exhaustion of local 
remedies. What has just been said about diplomatic 
action probably also applies, in the absence of any
thing to the contrary in the applicable conventions,

to an application seeking only a purely declaratory 
judgment.
(60) As regards the formulation of the principle in 
the present draft article, the Commission took the 
view that the text adopted should be confined to a 
general statement on the exhaustion of local reme
dies as provided for by general international law, 
which should be flexible enough to be able to be 
adapted to the various situations that arise in prac
tice. At the same time, the Commission decided that 
everything essential to the general statement of the 
principle should appear in the text of the article itself, 
including the proviso expressed by the criteria of 
“effectiveness” and genuine “availability” of the 
remedies open to private individuals.
(61) Having thought it advisable that the text of ar
ticle 22 should not provide for any restrictions or ex
ceptions relating to more or less special or marginal 
cases, in order to avoid weakening the principle and 
providing a pretext for possible attempts to evade the 
fulfilment of an international obligation, the Com
mission nevertheless feels bound to point out that 
the principle it has defined must be interpreted in the 
light of the general criterion of “good faith”. It also 
wishes to indicate that it would welcome the views 
of Governments on its decision not to limit the scope 
of the principle explicitly to cases concerning conduct 
adopted by the State “within its jurisdiction”, so that 
it may be in possession of the necessary information 
to take a final position on this question.
(62) As regards the question, raised during the dis
cussion of the report, of the possible application of 
the principle of the exhaustion of local remedies to 
the special cases in which “foreign individuals” are 
injured at the same time and by the same conduct 
as the State of which they are nationals, the Com
mission finds that in such cases the agreements or 
decisions concerning indemnification of the injured 
State by the offending State normally also cover the 
question of the indemnification of private individu
als. Where this is so, the exhaustion of local reme
dies by individuals is obviously not required. At all 
events, the matter seems to be one that should be re
gulated by private arrangements rather than by a spe
cial provision to be included in an article of general 
scope.
(63) Having adopted the text of article 22 which ap
pears at the beginning of this commentary, the Com
mission considered it useful to provide, for the pur
poses of the commentary, the following definition of 
the term “local remedies”:

“local remedies” means the remedies which are open to natural 
or juridical persons under the internal law of a State.
This definition will be kept in mind with a view to 
its possible insertion in an initial article of the pres
ent draft containing definitions.
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Chapter III

SUCCESSION OF STATES IN RESPECT OF MATTERS OTHER THAN TREATIES

A. Introduction

1. Historical review of the work 
of the Commission

32. The Commission, at its nineteenth session, in 
1967, made new arrangements for dealing with the 
topic “Succession of States and Governments”,206 
which was among the topics it had selected for cod
ification in 1949.207 It decided to divide the topic 
among more than one special rapporteur, the basis 
for the division being the three main “headings” of 
the broad outline of the subject laid down in the re
port submitted in 1963 by its Sub-Committee on Suc
cession of States and Governments.208 Those three 
headings were as follows:

(a) Succession in respect of treaties;
(b) Succession in respect of rights and duties re

sulting from sources other than treaties; and
(c) Succession in respect of membership of inter

national organizations.

33. In 1967, the Commission also appointed Sir 
Humphrey Waldock to be Special Rapporteur for suc
cession in respect of treaties and Mr. Mohammed 
Bedjaoui to be Special Rapporteur for succession in 
respect of rights and duties resulting from sources 
other than treaties. It decided to leave aside for the 
time being the third heading, namely, succession in 
respect of membership of international organiza
tions.209

34. Between 1968 and 1972, Sir Humphrey Waldock 
submitted to the Commission five reports on suc
cession of States in respect of treaties.210 In 1972, at its 
twenty-fourth session, the Commission adopted, in 
the light of those reports, a set of 31 provisional draft 
articles on the topic,2" which were transmitted the 
same year to Governments of Member States for

206 For a detailed account of the historical background of the 
topic as a whole, see Yearbook... 1968, vol. II, pp. 213 el seq., 
document A/7209/Rev.l, paras. 29^42, and Yearbook... 1969, 
vol. II, pp. 222 et seq., document A/7610/Rev.l, paras. 20-34.

207 Yearbook... 1949, p. 281, document A/925, para. 16.
208 Yearbook... 1963, vol. II, p. 260, document A/5509, an

nex II.
209 Yearbook... 1967, vol. II, p. 368, document A/6709/Rev.l, 

paras. 38—41.
210 See Yearbook... 1972, vol. II, p. 224, document

A/8710/Rev.l, paras. 17-21.
211 Ibid., pp. 230 et seq., document A/8710/Rev.l, chap. II,

section C.

their observations, in accordance with articles 16 and 
21 of the Commission’s Statute.212 In 1974, in the 
light of the observations received in the meantime 
from Governments of Member States, the Commis
sion adopted a final set of 39 draft articles “on suc
cession of States in respect of treaties”.213 The Gen
eral Assembly, in paragraph 3 of resolution 
3496 (XXX) of 15 December 1975, decided to con
vene a conference of plenipotentiaries in 1977 to con
sider those draft articles and “to embody the results 
of its work in an international convention and such 
other instruments as it may deem appropriate”. Purs
uant to General Assembly resolution 31/18 of 24 No
vember 1976, the United Nations Conference on Suc
cession of States in respect of Treaties met at Vienna 
from 4 April to 6 May 1977. The Conference ap
proved a report recommending that the General As
sembly decide to reconvene the Conference in the 
first half of 1978, preferably in April at Vienna, for 
a final session of four weeks.214

35. Following his appointment as Special Rappor
teur, Mr. M. Bedjaoui submitted to the Commission, 
at its twentieth session in 1968, a first report on suc
cession of States in respect of rights and duties re
sulting from sources other than treaties.215 In it, he 
considered inter alia the scope of the subject which 
had been entrusted to him and, accordingly, the ap
propriate title for the subject, as well as the various 
aspects into which it could be divided. Following the 
discussion of that report, the Commission, in the 
same year, took several decisions, one of which con
cerned the scope and title of the topic and another 
the priority to be given to one particular aspect of 
succession of States.

36. Endorsing the recommendations contained in 
the first report by the Special Rapporteur, the Com
mission considered that the criterion for delimitation 
of the topic entrusted to him and the topic of suc
cession in respect of treaties should be “the subject- 
matter of succession”. It decided, in accordance with 
the Special Rapporteur’s suggestion, to delete from 
the title of the topic all reference to sources in order 
to avoid any ambiguity regarding its delimitation.

212 Ibid., p. 225, document A/8710/Rev. 1, para. 23.
213 See Yearbook... 1974, vol. II (Part One), pp. 174 et seq., 

document A/9610/Rev.l, chap. 11, sect. D.
214 A/CONF.80/15. See also Offical Records of the General As

sembly, Thirty-second Session, Supplement No. 32 (A/32/32), p. 57.
215 Yearbook... 1968, vol. 11, p. 94, document A/CN.4/204.
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The Commission accordingly changed the title of the 
topic and replaced the original title “Succession in re
spect of rights and duties resulting from sources 
other than treaties” by the title “Succession in re
spect of matters other than treaties”.216

37. This decision was confirmed by the General As
sembly in paragraph 4(b) of its resolution 2634 (XXV) 
of 12 November 1970, which recommended that the 
Commission should continue its work with a view to 
making “progress in the consideration of succession 
of States in' respect of matters other than treaties”. 
The absence of any reference to “succession of Gov
ernments” in that recommendation by the General 
Assembly reflects the decision taken by the Commis
sion at its twentieth session to give priority to State 
succession and to consider succession of Govern
ments for the time being “only to the extent neces
sary to supplement the study on State succession”.217

38. As mentioned above,218 the first report by the 
Special Rapporteur reviewed the various particular 
aspects of the topic of succession of States in respect 
of matters other than treaties. The report of the 
Commission on the work of its twentieth session 
notes in this connexion that, during the debate,

some members of the Commission referred to certain particular 
aspects of the topic (public property; public debts; legal regime of 
the predecessor State; territorial problems; status of the inhabi
tants; acquired rights) and made a few preliminary comments on 
them.
It adds that, in view of the breadth and complexity 
of the topic,

the members of the Commission were in favour of giving pri
ority to one or two aspects for immediate study, on the under
standing that this did not in any way imply that all the other 
questions coming under the same heading would not be con
sidered later.219

The report also notes that the predominant view of 
members of the Commission was that the economic 
aspects of succession should be considered first. It 
states:

At the outset, it was suggested that the problems of public pro
perty and public debts should be considered first. But, since that 
aspect appeared too limited, it was proposed that it should be 
combined with the question of natural resources so as to cover 
problems of succession in respect of the different economic re
sources (interests and rights) including the associated questions of 
concession rights and government contracts (acquired rights). The 
Commission accordingly decided to entitle that aspect of the topic 
“Succession of States in economic and financial matters” and in
structed the Special Rapporteur to prepare a report on it for the 
next [twenty-first] session.220

216 Ibid., p. 216, document A/7209/Rev.l, para. 46. See also pa
ras. 52-53 below.

217 Yearbook... 1963, vol. II, p. 224, document A/5509, 
para. 57.

218 Para. 35.
219 Yearbook... 1968, vol. II, pp. 220 and 221, document 

A/7209/Rev.l, paras. 73 and 78.
220 Ibid., p. 221, para. 79.

39. The second report by the Special Rapporteur,221 
submitted at the twenty-first session of the Commis
sion in 1969, was entitled “Economic and financial 
acquired rights and State succession”. The report of 
the Commission on the work of that session notes 
that, during the discussion on the subject, most of 
the members were of the opinion that the topic of ac
quired rights was extremely controversial and that its 
study, at a premature stage, could only delay the 
Commission’s work on the topic as a whole. They 
considered that “an empirical method should be 
adopted for the codification of succession in econom
ic and financial matters, preferably commencing with 
a study of public property and public debts”.222 The 
report notes that the Commission “requested the 
Special Rapporteur to prepare another report contain
ing draft articles on succession of States in respect of 
economic and financial matters”. It further records 
that “the Commission took note of the Special Rap
porteur’s intention to devote his next report to public 
property and public debts”.223

40. Between 1970 and 1972, at the Commission’s 
twenty-second to twenty-fourth sessions, the Special 
Rapporteur submitted three reports to the Commis
sion—his third report224 in 1970, his fourth225 in 1971 
and fifth226 in 1972. Each of these reports dealt with 
succession of States to public property and contained 
draft articles on the subject. Being occupied with 
other tasks, the Commission was unable to consider 
any of these reports during its twenty-second (1970), 
twenty-third (1971) or twenty-fourth (1972) sessions. 
It did, however, include a summary of the third and 
fourth reports in its report on the work of its twenty- 
third session227 and an outline of the fifth report in 
its report on the work of its twenty-fourth session.228

41. At the twenty-fifth (1970), twenty-sixth (1971) 
and twenty-seventh (1972) sessions of the General 
Assembly, during the Sixth Committee’s considera
tion of the report of the International Law Commis
sion, several representatives expressed the wish that 
progress should be made in the study on succession 
of States in respect of matters other than treaties.229 
On 12 November 1970, the General Assembly adopt
ed resolution 2634 (XXV), in paragraph 4(b) of which

221 Yearbook... 1969, vol. II, p. 69, document 
A/CN.4/216/Rev.l.

222 Ibid., p. 228, document A/76I0/Rev.I, para. 61.
223 Ibid., pp. 228-229, para. 62.
224 Yearbook... 1970, vol. II, p. 131, document A/CN.4/226.
225 Yearbook... 1971, vol. II (Part One), p. 157, document 

A/CN.4/247 and Add.l.
226 Yearbook... 1972, vol. II, p. 61, document A/CN.4/259.
227 Yearbook... 1971, vol. II (Part One), pp. 341 et seq., doc

ument A/8410/Rev.l, paras. 77-98.
228 Yearbook... 1972, vol. II, p. 323, document A/8710/Rev.l, 

para. 71.
229 See Official Records of the General Assembly, Twenty-fifth 

Session, Annexes, agenda item 84, document A/8147, para. 72; 
ibid., Twenty-sixth Session, Annexes, agenda item 88, document 
A/8537, para. 135; ibid., Twenty-seventh Session, Annexes, agenda 
item 85, document A/8892, para. 194.
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it recommended that the Commission should conti
nue

its work on succession of States, taking into account the views 
and considerations referred to in General Assembly resolutions 
1765 (XVII) of 20 November 1962 and 1902 (XVIII) of 18 Novem
ber 1963, with a view to ... making progress in the consideration 
of succession of States in respect of matters other than treaties.
On 3 December 1971, in paragraph 4(a) of part I of 
its resolution 2780 (XXVI), the General Assembly 
again recommended that the Commission should 
make “progress in the consideration of succession of 
States in respect of matters other than treaties". 
Lastly, on 28 November 1972, in paragraph 3(c) of 
part 1 of its resolution 2926 (XXVII), the General As
sembly recommended that the Commission should 
“continue its work on succession of States in respect 
of matters other than treaties, taking into account the 
views and considerations referred to in the relevant 
resolutions of the General Assembly”.

42. In 1973, at the twenty-fifth session of the Com
mission, the Special Rapporteur submitted a sixth re
port230 dealing, like his three previous reports, with 
succession of States to public property. The sixth re
port revised and supplemented the draft articles sub
mitted earlier in the light, inter alia, of the provision
al draft on succession of States in respect of treaties 
adopted by the Commission in 1972.231 It contained 
a series of draft articles relating to public property in 
general. These articles divided public property into 
the following three categories: property of the State; 
property of territorial authorities other than States or 
of public enterprises or public bodies; and property of 
the territory affected by the State succession.

43. The Special Rapporteur’s sixth report was con
sidered by the Commission at its twenty-fifth session 
in 1973. In view of the complexity of the subject, the 
Commission decided, after full discussion and on the 
proposal of the Special Rapporteur, to limit its study 
for the time being to just one of the three categories 
of public property dealt with by the Special Rappor
teur, namely, property of the State.232 In the same 
year, it adopted on first reading eight draft articles, 
the text of which is reproduced below.233 Articles 1 
to 3 constitute the introduction to the draft, relating 
to the question as a whole of succession of States in 
respect of matters other than treaties. Articles 4 to 8 
belong to part I of the draft, entitled “Succession to 
State property”. They form the initial provisions of 
section 1 of that part, entitled “General provisions”.

230 Yearbook... 1973, vol. II, pp. 3 et seq., document 
A/CN.4/267.

231 Yearbook... 1972, vol. II, pp. 230 et seq., document 
A/87I0/Rev.l, chap. II, sect. C.

232 Yearbook... 1973, vol. II, p. 202, document A/9010/Rev.I, 
para. 87.

233 For the text of articles 1 to 8 and the commentaries thereto
adopted by the Commission at its twenty-fifth session, see Year
book... 1973, vol. II, pp. 202 et seq., document A/9010/Rev.l,
chap. Ill, sect. B. For the text of all articles adopted so far by the 
Commission, see sect. B.l below.

44. The General Assembly, in paragraph 3(d) of its 
resolution 3071 (XXVIII) of 30 November 1973, rec
ommended that the Commission should “proceed 
with the preparation of draft articles on succession of 
States in respect of matters other than treaties, taking 
into account the views and considerations referred to 
in the relevant resolutions of the General Assem
bly”.

45. In 1974, at the twenty-sixth session of the 
Commission, the Special Rapporteur submitted a sev
enth report, dealing exclusively with succession to 
State property.234 The report contained 22 draft arti
cles together with commentaries, forming a sequel to 
the eight draft articles adopted in 1973. The Commis
sion was unable to consider this report at its twenty- 
sixth session since, pursuant to paragraph 3(a) and
(b) of General Assembly resolution 3071 (XXVIII), it 
had to devote most of the session to the second read
ing of the draft articles on succession of States in re
spect of treaties and to the preparation of a first set 
of draft articles on State responsibility.235

46. By resolution 3315 (XXIX) of 14 December 
1974, the General Assembly recommended that the 
Commission should “proceed with the preparation, 
on a priority basis, of draft articles on succession of 
States in respect of matters other than treaties” (sec
tion I, paragraph 4(b), of the resolution). Subsequent
ly, the General Assembly made the same recommen
dation in paragraphs 4(c) of resolution 3495 (XXX) of 
15 December 1975 and 4(c)(/') of resolution 31/97 of 
15 December 1976.

47. At its twenty-seventh session, in 1975, the 
Commission considered draft articles 9 to 15 and X, 
Y and Z, contained in the Special Rapporteur’s sev
enth report, and referred them to the Drafting Com
mittee with the exception of article 10, relating to 
rights in respect of the authority to grant conces
sions,236 on which it reserved its position. Having ex
amined the provisions referred to it (with the excep
tion, for lack of time, of articles 12 to 15), the Com
mittee submitted texts to the Commission for arti
cles 9 and 11 and, on the basis of articles X, Y and

234 Yearbook... 1974, vol. II (Part One), p. 91, document 
A/CN.4/282.

235 Ibid., p. 304, document A/9610/Rev. 1, para. 160.
236 Draft article 10 reads as follows:

“Article 10. Rights in respect of the 
authority to grant concessions

“1. For the purpose of the present article, the term ‘conces
sion’ means the act whereby the State confers, in the territory 
within its national jurisdiction, on a private enterprise, a person 
in private law or another State, the management of a public ser
vice or the exploitation of a natural resource.

“2. Irrespective of the type of succession of States, the succes
sor State shall replace the predecessor State in its rights of own
ership of all public property covered by a concession in the ter
ritory affected by the change of sovereignty.

“3. The existence of devolution agreements regulating the 
treatment to be accorded to concessions shall not affect the 
right of eminent domain of the State over public property and 
natural resources in its territory.”
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Z, texts for article X and for subparagraph (e) of ar
ticle 3. The Commission adopted on first reading all 
the texts submitted by the Committee, subject to a 
few amendments. These texts are reproduced below 
in the form agreed by the Commission.237 One of 
them, subparagraph (e) of article 3, forms part of the 
Introduction to the draft. The others, namely, arti
cles 9, 11 and X, complete section 1 (General provi
sions) of part I (Succession to State property).

48. At the twenty-eighth session of the Commis
sion, in 1976, the Special Rapporteur submitted an 
eighth report,238 dealing with succession of States in 
respect of State property and containing six additional 
articles (articles 12 to 17) with commentaries. The 
Commission, at that session, considered the eighth 
report and adopted on first reading the texts for sub
paragraph (/) of article 3 and articles 12 to 16. Sub
paragraph (/) of article 3 (Use of terms) forms part 
of the Introduction to the draft and articles 12 to 16 
form section 2 (Provisions relating to each type of 
succession of States) of part I (Succession to State 
property) of the draft. The text of these articles is 
reproduced below.239

49. At the present session, the Special Rapporteur 
submitted a ninth report (A/CN.4/30I and Add. 1),240 
dealing with succession of States to State debts and 
containing 20 draft articles with commentaries, pre
sented as follows. Section 1 (General Provisions) 
comprised articles O (Definition of State debt) 
[A/CN.4/301 and Add.l, para. 63], R (Obligations of 
the successor State in respect of State debts passing 
to it) [ibid., para. 102], S (Effects of the transfer of 
debts with regard to a creditor third State) [ibid., 
para. 108], T (Effects, with regard to a creditor third 
State, of a unilateral declaration by the successor 
State that it assumes debts of the predecessor State) 
[ibid., para. 112], U (Expression and effects of the 
consent of the creditor third State) [ibid., para. 114], 
C (Definition of odious debts) [ibid., para. 140], and 
D [Non-tranferability of odious debts) [ibid., 
para. 173]. Section 2 (Provisions relating to each type 
of succession of States) was divided into three sub
sections, entitled respectively “Transfer of part of the 
territory of a State” (subsection 1), “Newly inde
pendent States” (subsection 2) and “Uniting of 
States” (subsection 3). Subsection 1 comprised arti
cles X (Definition of general State debt) [ibid.,

237 For the texts of subparagraph (e) of article 3 and of arti
cles 9, 11 and X and the commentaries thereto adopted by the 
Commission at its twenty-seventh session, see Yearbook... 1975, 
vol. II, pp. 110 el seq., document A/10010/Rev.l, chap. Ill, 
sect. B.2. For the text of all the articles adopted so far by the 
Commission, see sect. B.l below.

238 Yearbook... 1976, vol. II (Part One), p. 55, document 
A/CN.4/292.

239 For the texts of subparagraph (./) of article 3 and of arti
cles 12, 16 and the commentaries thereto adopted by the Commis
sion at its twenty-eighth session, see Yearbook... 1976, vol. II (Part 
Two), pp. 128 el seq., document A/31/10, chap. IV, sect. B.2. For 
the text of all articles adopted so far by the Commission, see 
sect. B.l below.

240 Reproduced in Yearbook... 1977, vol. II (Part One).

para. 215], Y (Exoneration of the successor State from 
any participation in the general debt of the predeces
sor State) [ibid., para. 214], Z (Contribution of the 
successor State to part of the general debt of the 
predecessor State) [ibid.,], and YZ (Conditions for 
contribution of the successor State to a portion of the 
general debt of the predecessor State) [ibid., 
para. 219], grouped under the heading “1. General 
debt of the predecessor State”; articles A (Definition 
of a special State debt [or localized State debt]) [ibid., 
para 238], and B (Assumption of special State debts 
by the successor State) [ibid.], grouped under the 
heading “2. Special debts of the predecessor State”; 
and articles L (Definition of a local debt) [ibid., 
para. 242], U (a variant of article L, entitled “Defin
ition of a local debt guaranteed by the State”) [ibid.] 
and M (Transfer to the successor State of the obliga
tion arising from the guarantee provided by the 
predecessor State for a local debt relating to the 
transferred territory) [ibid.], grouped under the head
ing “3. Local debts guaranteed by the predecessor 
State”. Subsection 2 (Newly independent States) 
comprised articles F (Non-transferability of debts 
contracted by the administering Power on behalf and 
for the account of the dependent territory) [ibid., 
para. 364], G (Maintenance of the guarantee given by 
the predecessor State to cover loans contracted by the 
dependent territory) [ibid., para. 374] and H (Consid
eration of the self-determination and financial capac
ity of the newly independent State in connexion with 
the succession to State debts) [ibid., para. 388], Final
ly, subsection 3 (Uniting of States) included article W 
(Treatment of State debts in cases of uniting of 
States) [ibid., para. 456].

50. At its 1416th to 1418th, 1420th to 1428th and 
1443rd to 1445th meetings, the Commission con
sidered, with the exception of article W, the draft ar
ticles contained in the Special Rapporteur’s ninth re
port as well as a draft article Z/B (Transfer of part 
of the territory of a State) and a new draft article on 
newly independent States, submitted by the Special 
Rapporteur at the 1427th and 1443rd meetings re
spectively, and referred to the Drafting Committee 
these last two draft articles, as well as draft articles 
O, R, S, T, U, C, D, F, G and H.

51. The Drafting Committee, having examined the 
provisions referred to it, submitted to the Commis
sion texts for a new article 17, and for articles 18 (on 
the basis of article O), 19 (on the basis of article R), 
20 (on the basis of articles S, T and U), 21 (on the 
basis of article Z/B) and 22 (on the basis of articles F, 
G and H and that submitted by the Special Rappor
teur at the 1443rd meeting). At its 1447th meeting, 
the Commission adopted on first reading the texts 
submitted by the Drafting Committee for articles 17 
to 19 and referred back to that Committee article 20 
for further consideration. At its 1449th and 1450th 
meetings, the Commission adopted on first reading 
the texts of articles 21 and 22 and a revised text of 
article 20 submitted by the Drafting Committee. Ar
ticles 17 to 20 constitute section 1 (General provi
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sions) of part II and articles 21 and 22 form the in
itial provisions of section 2. (Provisions relating to 
each type of succession of States.)

2. General remarks concerning
THE DRAFT ARTICLES

(a) Form of the draft

52. As in the case of the codification of other topics 
by the Commission, the form to be given to the cod
ification of succession of States in respect of matters 
other than treaties cannot be determined until the 
study of the subject has been completed. The Com
mission, in accordance with its Statute, will then for
mulate the recommendations it considers appropriate. 
Without prejudging those recommendations, it has 
already decided to set out its study in the form of 
draft articles, since it believes that this is the best 
method of discerning or developing the rules of in
ternational law in the matter. The draft is being pre
pared in a form which would permit its use as a basis 
for a convention if it were decided that a convention 
should be concluded.

(b) Scope of the draft

53. As noted above,241 the expression “matters 
other than treaties” did not appear in the titles of the 
three topics into which the question of succession of 
States and Governments was divided in 1967, name
ly, (a) succession in respect of treaties; (b) succession 
in respect of rights and duties resulting from sources 
other than treaties; and (c) succession in respect of 
membership of international organizations. In 1968, 
in a report submitted at the twentieth session of the 
Commission, Mr. Bedjaoui, the Special Rapporteur 
for the second topic, pointed out that, if the title of 
that topic (succession in respect of rights and duties 
resulting from sources other than treaties) was com
pared with the title of the first topic (succession in 
respect of treaties), it would be found that the word 
“treaty” was considered in the two titles from two 
different points of view. In the first case, the treaty 
was regarded as a subject-matter of the law of suc
cession and in the second as a source of succession. 
The Special Rapporteur pointed out that, apart from 
the lack of homogeneity, this division of the question 
had the drawback of excluding from the second topic 
all matters which were the subject of treaty provi
sions. He noted that, in many cases, State succession 
was accompanied by the conclusion of a treaty regu
lating inter alia certain aspects of the succession, 
which were thereby excluded from the second topic 
as entitled in 1967. Since these aspects did not come 
under the first topic either, the Commission would 
have been obliged, if this title had been retained, to 
leave a substantial part of the subject-matter aside in 
its study on State succession.242

241 See paras. 32 and 36 above.
242 Yearbook... 1968, vol. II, pp. 96-97, document 

A/CN.4/204, paras. 18-21.

54. Consequently, the Special Rapporteur proposed 
taking the subject-matter of succession as the criterion 
for the second topic and entitling it: “Succession in 
respect of matters other than treaties”.243 This prop
osal was adopted by the Commission, which stated in 
its report on the work of the twentieth session that

All the members of the Commission who participated in the de
bate agreed that the criterion for demarcation between this topic 
and that concerning succession in respect of treaties was “the 
subjeci-maiter of succession”, i.e. the content of succession and 
not ils modalities. In order to avoid all ambiguity, it was decided, 
in accordance with the Special Rapporteur’s suggestion, to delete 
from the title of the topic all reference to “sources”, since any 
such reference might imply that it was intended to divide up the 
topic by distinguishing between conventional and non-conven- 
tional succession.244.

55. At its twentieth session in 1968, the Commis
sion considered that, in view of the magnitude and 
complexity of the topic, it would do well to begin by 
studying one or two particular aspects, and it gave 
priority to economic and financial matters. At the 
same time, it specified that “this did not in any way 
imply that all the other questions coming under the 
same heading would not be considered later”.245 Ac
cordingly, at its twenty-fifth session, in 1973, the 
Commission expressed the intention, subject to any 
later decision, to include in the draft articles as many 
“matters other than treaties” as possible.246

(c) Structure of the draft

56. At the present stage of its work, the Commis
sion has divided the draft into an introduction and a 
number of parts. The introduction will contain those 
provisions which apply to the draft as a whole, while 
each part will contain those which apply exclusively 
to one category of specific matters. The Commission 
moreover decided, in the circumstances outlined 
above,247 to devote part I of the draft to succession 
to State property. Part II is devoted to succession to 
State debts.

57. As can be seen from paragraphs 43, 47, 48 and 
51 above, the Commission has so far, in the course 
of four sessions, adopted 22 draft articles, three of 
which belong to the Introduction, 13 to part I and six 
to part II of the draft articles. Parts I and II are each 
divided into two sections entitled respectively “Gen
eral provisions” (section 1) and “Provisions relating 
to each type of succession of States” (section 2). In 
part I, section 1 is formed of eight articles (articles 4, 
5, 6, 7, 8, 9, [11] and X) and section 2 of five articles 
(articles 12 to 16). In part II, four articles (articles 17

242 For reference to the General Assembly’s insertion of the
words “of States” after the word “Succession" in the title of the 
topic, see para. 37 above.

244 Yearbook... 1968, vol. 11, pp. 216-217, document 
A/7209/Rev.l, para. 46.

245 See para. 38 above.
246 Yearbook... 1973, vol. II, p. 202, document A/9010/Rev.l, 

para. 85.
247 Paras. 42-43.
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to 20) comprise section 1, while articles 21 and 22 fall 
within section 2. To the extent possible, having re
gard to the characteristics proper to each category of 
specific matters dealt with in each part, the articles 
forming sections 1 and 2 of part II parallel those in
cluded in the corresponding sections of part I. For 
example, in section 1 of both parts, there is an article 
determining the “Scope of the articles in the present 
Part” (articles 4 and 17); articles 5 and 18 define re
spectively the terms “State property” and “State 
debt”; and article 6 (Rights of the successor State to 
State property passing to it) parallels article 19 (Ob
ligations of the successor State in respect of State 
debts passing to it). Likewise, in section 2 of each 
part, there is an article relating to the “Transfer of 
part of the territory of a State” (articles 12 and 21) 
as well as another concerning “Newly independent 
States” (articles 13 and 22). In each set of two par
allel articles, the text has been drafted in such a 
manner as to maintain as close a correspondence be
tween the language of the two provisions as the sub
ject-matter of each would allow.

58. With the adoption, at its twenty-eighth session, 
of articles 12 to 16 and subject to the eventual adop
tion, at a future session, of provisions specifically 
concerning archives,248 the Commission completed its 
study of succession to State property, forming part I. 
In the normal course of events, after ending that stu
dy, the Commission might have considered suc
cession to the other categories of public property.249 
However, in view of the instructions laid down by 
the General Assembly in resolution 3315 (XXIX),250 
the Special Rapporteur proceeded directly, in his 
ninth import, to a study of succession to public debts, 
confining this to succession to State debts. Upon 
completion of its study of succession to State debts 
in part II, the Commission may decide whether or 
not, and in what order, the other questions concern
ing public property and debts, and the other matters 
included in the topic, in particular the question of the 
procedure for the peaceful settlement of disputes aris
ing out of the application or interpretation of the 
draft articles, are to be considered.

(d) Provisional character of the provisions adopted at 
the twenty-fifth and twenty-seventh to twenty-ninth 
sessions

59. In its report on the work of its twenty-fifth ses
sion, the Commission stated that it deemed it neces
sary, for the information of the General Assembly, to 
place at the beginning of its draft articles a series of 
general provisions defining in particular the meaning 
of the expressions “succession of States” and “State 
property”. It observed that the final content of pro
visions of that nature would depend to a considerable

248 Yearbook... 1976, vol. II (Part Two), p. 130, document 
A/31/10, chap. IV, sect. B.2, introductory commentary to sec
tion 2 of part I of the draft, para. 7.

249 See paras. 42-43 above.
250 See para. 46 above.

extent on the results reached by the Commission in 
its further work. It therefore decided that, during the 
first reading of the draft, it would reconsider the text 
of the articles adopted at the twenty-fifth session 
with a view to making any.amendments which might 
be found necessary.251 At its twenty-seventh and 
twenty-eighth sessions, and again at the present ses
sion, the Commission extended that decision to the 
articles adopted during those three sessions.

B. Draft articles on succession of States in 
respect of matters other than treaties

60. The text of articles 1 to 9, 11, X and 12 to 22, 
adopted by the Commission at its twenty-fifth and 
twenty-seventh to twenty-ninth sessions, together 
with the text of articles 17 to 22 as well as the com
mentaries thereto, adopted by the Commission at its 
twenty-ninth session, are reproduced below for the 
information of the General Assembly.

1. Text of all the draft articles adopted
SO FAR BY THE COMMISSION 

INTRODUCTION
Article 1. Scope of the present articles

The present articles apply to the effects of succession of States in 
respect of matters other than treaties.

Article 2. Cases of succession of States covered 
by the present articles

The present articles apply only to the effects of a succession of 
States occurring in conformity with international law and, in par
ticular, the principles of international law embodied in the Charter 
of the United Nations.

Article 3. Use of terms

For the purposes of the present articles:

(a) “succession of States" means the replacement of one State by 
another in the responsibility for the international relations of ter
ritory;

(b) “predecessor State" means the State which has been replaced 
by another State on the occurrence of a succession of States;

(c) “successor State” means the State which has replaced an
other State on the occurrence of a succession of States;

(d) “date of the succession of States” means the date upon which 
the successor State replaced the predecessor State in the responsi
bility for the international relations of the territory to which the 
succession of States relates;

(e) “third State” means any State other than the predecessor 
State or successor State;

(/) “newly independent State” means a successor State the ter
ritory of which immediately before the date of the succession of 
States was a dependent territory for the international relations of 
which the predecessor State was responsible.

251 Yearbook... 1973, vol. II, p. 202, document A/9010/Rev.l, 
para. 91.
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Part I

SUCCESSION TO STATE PROPERTY

SECTION 1. GENERAL PROVISIONS

Article 4. Scope of the articles in the present Part

The articles in the present Part apply to the effects of succession 
of States in respect of State property.

Article 5. State property

For the purposes of the articles in the present Part, “State prop
erty" means property, rights and interests which, on the date of the 
succession of States, were, according to the internal law of the 
predecessor State, owned by that State.

Article 6. Rights of the successor State 
to State property passing to it

A succession of States entails the extinction of the rights of the 
predecessor State and the arising of the rights of the successor State 
to such of the State property as passes to the successor State in ac
cordance with the provisions of the present articles.

Article 7. Date of the passing of State property

Unless otherwise agreed or decided, the date of the passing of 
State property is that of the succession of States.

Article 8. Passing of State property without compensation

Without prejudice to the rights of third parties, the passing of 
State property from the predecessor State to the successor State in 
accordance with the provisions of the present articles shall take 
place without compensation unless otherwise agreed or decided.

Article 9. General principle of the passing 
of State property

Subject to the provisions of the articles of the present Part and 
unless otherwise agreed or decided, State property which, on the 
date of the succession of States, is situated in the territory to which 
the succession of States relates shall pass to the successor State.

Article 11. Passing of debts owed to the State

Subject to the provisions of the articles of the present Part and 
unless otherwise agreed or decided, debts owed (creances dues) to the 
predecessor State by virtue of its sovereignty over, or its activity in, 
the territory to which the succession of States relates, shall pass to 
the successor State. I

Article X.* Absence of effect of a succession 
of States on third State property

A succession of States shall not as such affect property, rights 
and interests which, on the date of the succession of States, are si
tuated in the territory [of the predecessor State or] of the successor 
State and which, at that date, are owned by a third State according 
to the internal law of the predecessor State [or the successor State 
as the case may be|.

* Provisional designation.

SECTION 2. PROVISIONS RELATING TO EACH TYPE 
OF SUCCESSION OF STATES

Article 12. Transfer of part of the territory of a State

1. When a part of the territory of a State is transferred by that 
State to another State, the passing of State property of the prede
cessor State to the successor State is to be settled by agreement be
tween the predecessor and successor States.

2. In the absence of an agreement:

(a) immovable State property of the predecessor State situated in 
the territory to which the succession of States relates shall pass to 
the successor State;

(b) movable State property of the predecessor State connected 
with the activity of the predecessor State in respect of the territory 
to which the succession of States relates shall pass to the successor 
State.

Article 13. Newly independent States

When the successor State is a newly independent State:

1. If immovable and movable property, having belonged to an 
independent State which existed in the territory before the territory 
became dependent, became State property of the administering State 
during the period of dependence, it shall pass to the newly inde
pendent State.

2. Immovable State property of the predecessor State situated hi 
the territory to which the succession of States relates shall pass to 
the successor State.

3. (a) Movable State property of the predecessor State connected 
with the activity of the predecessor State in respect of the territory 
to which the succession of States relates shall pass to the successor 
State;

(b) Movable State property of the predecessor State other than the 
property mentioned in subparagraph (a), to the creation of which 
the dependent territory has contributed, shall pass to the successor 
State in proportion to the contribution of the dependent territory.

4. When a newly independent State is formed from two or more 
dependent territories, the passing of the State property of the prede
cessor States to the newly independent State shall be determined in 
accordance with the provisions of paragraphs 1 to 3.

5. When a dependent territory becomes part of the territory of 
a State other than the State which was responsible for its interna
tional relations, the passing of the State property of the predecessor 
State to the successor State shall be determined in accordance with 
the provisions of paragraphs 1 to 3.

6. Agreements concluded between the predecessor State and the 
newly independent State to determine succession to State property 
otherwise than by the application of the foregoing paragraphs shall 
not infringe the principle of the permanent sovereignty of every 
people over its wealth and natural resources.

Article 14. Uniting of States

[1. When two or more States unite and thus form a successor 
State, the State property of the predecessor States shall, subject to 
paragraph 2, pass to the successor State.

2. The allocation of the State property of the predecessor States 
as belonging to the successor State or, as the case may be, to its 
component parts shall be governed by the internal law of the suc
cessor State. I
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Article IS. Separation of part or parts 
of the territory of a State

1. When a part or parts of the territory of a State separate from 
that State and form a State, and unless the predecessor State and 
the successor State otherwise agree:

(a) immovable State property of the predecessor State shall pass 
to the successor State in the territory of which it is situated;

(b) movable State property of the predecessor State connected 
with the-activity of the predecessor State in respect of the territory 
to which the succession of States relates shall pass to the successor 
State;

(c) movable State property of the predecessor State, other than that 
mentioned in subparagraph (ft). shall pass to the successor State In 
an equitable proportion.

2. The provisions of paragraph 1 apply when a part of the ter
ritory of a State separates from that State and unites with another 
State.

3. Paragraphs 1 and 2 are without prejudice to any question of 
equitable compensation that may arise as a result of a succession 
of States.

Article 16. Dissolution of a State

1. When a predecessor State dissolves and disappears and the 
parts of its territory form two or more States, and unless the suc
cessor States concerned otherwise agree:

(a) immovable State property of the predecessor State shall pass 
to the successor State in the territory of which it is situated;

(ft) immovable State property of the predecessor State situated 
outside its territory shall pass to one of the successor States, the 
other successor States being equitably compensated;

(c) movable State property of the predecessor State connected with 
the activity of the predecessor State in respect of the territories to 
which the succession of States relates shall pass to the successor 
State concerned;

(d) movable State property of the predecessor State other than 
that mentioned in subparagraph (c) shall pass to the successor 
States in an equitable proportion.

2. Paragraph 1 is without prejudice to any question of equitable 
compensation that may arise as a result of a succession of States.

Part 11

SUCCESSION TO STATE DEBTS

SECTION I. GENERAL PROVISIONS

Article 17. Scope of the articles in the present Part

The articles in the present Part apply to the effects of succession 
of States in respect of State debts.

Article IS. State debt

For the purposes of the articles in the present Part, “State debt” 
means any [international! financial obligation which, at the date of 
the succession of States, is chargeable to the State.

Article 19. Obligations of the successor State in respect 
of State debts passing to it

A succession of States entails the extinction of the obligations of 
the predecessor State and the arising of the obligations of the suc
cessor State in respect of such State debts as pass to the successor 
State in accordance with the provisions of the articles in the present 
Part.

Article 20. Effects of the passing of State debts 
with regard to creditors

1. The succession of States does not as such affect the rights 
and obligations of creditors.

2. An agreement between predecessor and successor States or, as 
the case may be, between successor States concerning the passing 
of the State debts of the predecessor State cannot be invoked by the 
predecessor or the successor State or States, as the case may be, 
against a third State or international organization which is a cre
ditor lor against a third State which represents a creditor] unless:

(a) the agreement has been accepted by that third State or in
ternational organization; or

(ft) the consequences of that agreement are in accordance with 
the other applicable rules of the articles in the present Part.

SECTION 2 PROVISIONS RELATING TO EACH TYPE 
OF SUCCESSION OF STATES

Article 21. Transfer of part of the territory of a State

1. When a part of the territory of a State is transferred by that 
State to another State, the passing of the State debt of the prede
cessor State to the successor State is to be settled by agreement be
tween the predecessor and successor States.

2. In the absence of an agreement, an equitable proportion of 
the State debt of the predecessor State shall pass to the successor 
State, taking into account, inter alia, the property, rights and in
terests which pass to the successor State in relation to that State 
debt.

Article 22. Newly independent States

When the successor State is a newly independent State:

1. No State debt of the predecessor State shall pass to the newly 
independent State, unless an agreement between the newly inde
pendent State and the predecessor State provides otherwise in view 
of the link between the State debt of the predecessor State connected 
with its activity in the territory to which the succession of States 
relates and the property, rights and interests which pass to the new
ly independent State.

2. The provisions of the agreement referred to in the preceding 
paragraph should not infringe the principle of the permanent sover
eignty of every people over its wealth and natural resources, nor 
should their implementation endanger the fundamental economic 
equilibria of the newly independent State.
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2. Text of articles 17 to 22, with commentaries
THERETO, ADOPTED BY THE COMMISSION AT ITS TWENTY- 
NINTH SESSION

Part II

SUCCESSION TO STATE DEBTS

SECTION I. GENERAL PROVISIONS

Article 17. Scope of the articles in the present Part

The articles in the present Part apply to the effects 
of succession of States in respect of State debts.

Article 18. State debt

For the purposes of the articles in the present Part, 
“State debt” means any linternationall financial ob
ligation which, at the date of the succession of States, 
is chargeable to the State.

Commentary

(1) As already noted,252 the Commission, with a 
view to maintaining as close a parallelism as possible 
between the provisions concerning succession to 
State debts in the present part and those relating to 
succession to State property in part I, decided to in
clude at the beginning of part II a provision on the 
scope of the articles contained in this part. Article 17, 
therefore, provides that the articles in part II apply to 
the effects of succession of States in respect of State 
debts. It corresponds to article 4253 of the draft and 
reproduces its wording, with the required substitution 
of the word “property” by the word “debts”. The 
article is intended to make it clear that part II of the 
draft deals with only one category of public debts, 
namely, State debts, as defined in the following ar
ticle and as explained in the subsequent paragraphs 
of this commentary.

(2) Article 18, which corresponds to article 5, con
tains a definition of the term “State debt" for the 
purposes of the articles in part II of the draft. In or
der to determine the precise limits of this definition, 
it is necessary, at the outset, to ascertain what a 
“debt” is, what legal relationships it creates, between 
what subjects it creates such relationships, and in 
what circumstances such relationships may be sus
ceptible to novation through the intervention of an
other subject. Also, it is necessary to specify which 
“State” is meant.

252 See para. 57 above.
253 See section B.l above.

(а) The concept of debt and the relationships which it 
establishes

(3) The concept of “debt” is one which writers do 
not usually define because they consider the defini
tion self-evident. Another reason is probably that the 
concept of “debt” involves a two-way or two-sided 
problem, which can be viewed from the standpoint 
either of the party benefiting from the obligation (in 
which case there is a “debt-claim”) or of the party 
performing the obligation (in which case there is a 
“debt”). This latter point suggests one element of a 
definition, in that a debt may be viewed as a legal 
obligation upon a certain subject of law, called the 
debtor, to do or refrain from doing something, to ef
fect a certain performance, for the benefit of a certain 
party, called the creditor. Thus, the relationship 
created by such an obligation involves three ele
ments: the party against whom the right lies (the 
debtor), the party to whom the right belongs (the cre
ditor), and the subject-matter of the right (the perfor
mance to be effected).
(4) It should further be noted that the concept of 
debt falls within the category of personal obligations. 
The scope of the obligation is restricted entirely to 
the relationship between the debtor and the creditor. 
It is thus a “relative” obligation in that the bene
ficiary (the creditor) cannot assert his right in the 
matter erga omnes, as it were. In private law, only 
the estate of the debtor, as composed at the time 
when the creditor initiates action to obtain perfor
mance of the obligation due to him, is liable for the 
debt.
(5) In short, the relationship between debtor and 
creditor is personal, at least in private law. Creditor- 
debtor relationships unquestionably involve personal 
considerations which play an essential role, both in 
the formation of the contractual link and in the per
formance of the obligation. There is a “personal 
equation” between the debtor and the creditor. 
“Consideration of the person of the debtor”, says 
one writer, “is essential, not only in viewing the ob
ligation as a legal bond, but also in viewing it as an 
asset; the debt-claim is worth what the debtor is 
worth”.254 Discharge of the debt depends not only on 
the solvency of the debtor but also on various con
siderations connected with his good faith. It is there
fore understandable that the creditor will be averse to 
any change in the person of his debtor. National laws 
do not normally allow the transfer of a debt without 
the consent of the creditor.
(б) For the purposes of the present part, the ques
tion arises whether the foregoing also applies in in
ternational law. Especially where succession of States 
is concerned, the main question is whether and in 
what circumstances a triangular relationship is creat
ed and dissolved between a third State as creditor,255

254 H., L. and J. Mazeaud, Lemons de droit civil, 4th ed. (Paris, 
Montchrestien, 1969), vol. II, p. 1093.

255 Although in the following paragraphs of the commentary to 
the present articles, reference will be made, for purposes of con-

(Continued on next page.)
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a predecessor State a first debtor and a successor 
State which agrees to assume the debt.

(b) Exclusion of debts of a State other than the prede
cessor State

(7) When reference is made to State debts, it is 
necessary to specify which State is meant. Only three 
States could possibly be concerned: a third State, the 
successor State and the predecessor State but, in fact, 
only the debts of one of them are legally “involved” 
as a result of the phenomenon of State succession: 
those of the predecessor State.

(i) Exclusion of debts of a third State

(8) A third State might assume financial obligations 
towards another third State, towards the successor 
State or towards the predecessor State. In the first 
case, the financial relationship—like any other rela
tionship of whatever kind between two States, both 
of which are third parties as regards the State suc
cession—obviously cannot be affected in any way by the 
phenomenon of territorial change that has occurred 
or by its consequences with respect to State suc
cession. The same can be said of any financial relation
ship which may exist between a third State and the 
successor State. There is no reason why, and no way 
in which, debts owed by the third State to the suc
cessor State (or to a potential successor State) should 
come to be treated differently simply because of the 
succession of States. This succession does not alter 
the international personality of the successor State in 
cases where it existed as a State before the occur
rence of the succession. The fact that the succession 
may have the effect of modifying, by enlargement, 
the territorial composition of the successor State does 
not affect, and should not in future affect, debts 
owed to it by a third State. If the successor State had 
no international personality as a State at the time the 
debt of the third State arose (e.g. in the case of a 
commercial debt between a third State and a territory 
having the potential to become independent or to de
tach itself from the territory of a State in order to 
form another State), it is perfectly clear that the ac
quisition of statehood would not cause the successor 
State to forfeit its rights vis-a-vis the third State.
(9) As to debts owed by a third State to the prede
cessor State, they are debt-claims of the predecessor 
State against the third State. Such debt-claims are 
State property and are considered in the context of 
succession of States in respect of State property. They 
are, therefore, not covered in the present part.

(ii) Exclusion of debts of the successor State

(10) The successor State might assume financial ob
ligations to either a third State or the predecessor

(Foot-note 255 continued.)
venience only, to a third State as creditor, it should be understood 
that the relevant considerations are applicable also to international 
organizations or other subjects of international law as creditors.

State. In the case of a debt to a third State, no dif
ficulty arises. In this instance, the debt came into ex
istence at the time when the succession of States oc
curred—in other words, precisely when the successor 
State acquired the status of successor. To speak of a 
debt of the successor State to a third State, that debt 
must have been assumed by the successor State on 
its own account, and in this case it is clearly uncon
nected with the succession of States which has oc
curred. The category of debt by the successor State 
to a third State which must be excluded from this 
part is precisely that kind of debt which, in the strict 
legal sense, is a debt of the successor State, actually 
assumed by that State with respect to the third State 
and coming into existence in a context completely 
unconnected with the succession of States. In cases 
where this kind of debt was incurred after the suc
cession of States, it is a fortiori excluded from the 
present part. On the other hand, any debt for which 
the successor State could be held liable vis-a-vis a 
third State because of the very fact of the succession 
of States would, strictly speaking, be not a debt as
sumed directly by the former with respect to the lat
ter but rather a debt transmitted indirectly to the 
successor State as a result of the succession of States.
(11) The debt of the successor State to the predeces
sor State can have three possible origins. First, it may 
be completely unconnected with the relationship be
tween the predecessor State and the successor State 
created and governed by the succession of States, in 
which case it should clearly remain outside the area 
of concern of the draft. Second, it can have its origin 
in the phenomenon of State succession, which may 
make the successor State responsible for a debt of the 
predecessor State. Legally speaking, however, this is 
not a debt of the successor State, but a debt of the 
predecessor State transmitted to the successor State 
as a result of the succession of States. This case will 
be discussed in connexion with the debt of the prede
cessor State. 256 It concerns a debt which came into 
existence as part of the liabilities of the predecessor 
State prior to the succession of States, and the sub
ject-matter of State succession is, precisely, to deter
mine what happens to such debt. Strictly speaking, 
however, this case is no longer one of a debt as
sumed previously by the successor State vis-a-vis the 
predecessor State.
(12) Lastly, the debt may be owed by the successor 
State to the predecessor State as a result of the suc
cession of States. In other words, these may be lia
bilities which would have to be assumed by the suc
cessor State during, and as a result of, the process of 
State succession. For example, the successor State 
might be required to pay certain sums in compensa
tion to the predecessor State as a financial settlement 
between the two States. This no longer involves 
debts which originated previously, and the subject- 
matter of State succession is what ultimately happens 
to the latter type of debt. Here, the problem has al
ready been solved by the succession of States. This

256 See para. (13) below.
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is not to say that such debts do not relate to State 
succession, but simply that they no longer relate to 
it.

(iii) Debts of the predecessor State, the only subject- 
matter of the present part

(13) The predecessor State may have assumed debts 
with respect to either the potential successor State or 
a third State. In both cases, these are debts directly 
related to the succession of States, the difference 
being that, in the case of a debt of the predecessor 
State to the successor State, the only possibility to be 
envisaged is non-transmission of the debt, since dec
iding to transmit it to the successor State, which is 
the creditor, would mean cancellation or extinction of 
the debt. In other words, in this case, transmitting 
the debt would in fact mean not transmitting it, or 
extinguishing it. In any event, the basic subject-mat
ter of State succession to debts is what becomes of 
debts assumed by the predecessor State, and by it 
alone; for it is the territorial change affecting the 
predecessor State, and it alone, that triggers the phen
omenon of State succession. The change which has 
occurred in the extent of the territorial jurisdiction of 
the predecessor State raises the problem of the iden
tity, continuity, diminution or disappearance of the 
predecessor State and thus causes a change in the 
territorial jurisdiction of the debtor State. The whole 
problem of succession of States in respect of debts is 
whether this change has any effects, and if so what 
effects, on debts contracted by the State in question.

(c) Exclusion of debts of a non-State organ

(14) Debts occur in a variety of forms, the exact fea
tures of which should be ascertained in the interests 
of a sounder approach to the concept of State debt. 
The following brief review of different categories of 
debts may help to clarify that concept.

In State practice, in judicial decisions and in the 
legal literature, a distinction is made in general 
between:

(a) State debts and debts of local authorities;
(b) General debts and special or localized debts;
(c) State debts and debts of public establishments, 

public enterprises and other quasi-State bodies;
{d) Public debts and private debts;
(e) Financial debts and administrative debts;
(/) Political debts and commercial debts;
(g) ) External debt and internal debt;
(h) Contractual debts and delictual or quasi-delic

tual debts;
{/) Secured debts and unsecured debts;
O') Guaranteed debts and non-guaranteed debts;
(k) State debts and other State debts termed “odi

ous” debts, war debts or subjugation debts and, by 
extension, regime debts.

(i) State debts and debts of local authorities

(15) A distinction should first of all be made be
tween State debts and debts of local authorities. The 
latter are contracted not by an authority or depart
ment responsible to the central Government but by 
a public body which usually is not of the same pol
itical nature as the State and which is in any event 
inferior to the State. Such a local authority has a ter
ritorial jurisdiction which is limited and is in any 
case less extensive than that of the State. It may be 
a federal unit, a province, a Land, a departement, a 
region, a country, a district, an arrondissement, a cer- 
cle, a canton, a city or municipality, and so on. The 
local authority may also have a degree of financial 
autonomy in order to be able to borrow in its own 
name. It nevertheless remains subordinate to the 
State, not being a part of the sovereign structure 
which is recognized as a subject of public internation
al law. That is why the defining of “local authority” 
is normally a matter of internal public law, and no 
definition of it exists in international law.
(16) Despite this, authors on international law have 
at times concerned themselves with the question of 
defining an authority such as “the commune”. The 
occasion for this arose in particular when article 56 of 
the Regulations annexed to the Convention respect
ing the laws and customs of war on land, signed at 
The Hague on 18 October 1907257 and following the 
example of the 1899 Hague Convention, attempted to 
make provision for a system to protect public proper
ty, including property owned by municipalities (com
munes), in case of war. The term “commune” then 
attracted the attention of authors.258 In any event, a 
local authority is a public-law territorial body other 
than the State. Whatever debts it may contract by 
virtue of its financial autonomy are not legally debts 
of the State and do not bind the latter, precisely be
cause of that financial autonomy.
(17) Strictly speaking, State succession should not 
be concerned with what happens to “local” debts be
cause, prior to succession, such debts were, and after 
succession will be, the responsibility of the detached 
territory. Having never been assumed by the prede
cessor State, they cannot be assumed by the suc
cessor State. The territorially diminished State cannot 
transfer to the enlarged State a burden which it did 
not itself bear and had never borne. In this case, 
there is no subject-matter of State succession, which 
consists in the substitution of one State for another. 
Unfortunately, legal theory is not as clear on this 
point as would be desirable. There is in the legal 
literature almost unanimous agreement on the rule 
that “local” debts should pass to the successor State. 
This may not be incorrect in substance, but at least

257 J. B. Scott, The Proceedings of the Hague Peace Conferences 
(New York, Oxford University Press, 1920), vol. 1, p. 623.

258 O. Debbasch, L’occupation mihtaire — Pouvoirs reconnus aux 
forces armees hors de leur territoire national (Paris, Librairie ge
nerate de droit et de jurisprudence, 1962), pp. 29-30 and foot
notes 34 and 35.
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it is badly expressed. If it is established absolutely 
that the debts in question are local debts, duly dis
tinguished from other debts, then they will be debts 
proper to the detached territory. They will not of 
course be the responsibility of the diminished prede
cessor State, and from that standpoint the writers 
concerned are justified in their view. But it does not 
follow that they will become the responsibility of the 
successor State, as these writers claim. They were, 
and will continue to be, debts to be borne solely by 
the territory now detached. However, in the case of 
one type of State succession, namely, that of newly 
independent States, debts proper to the territory, 
which are called “local” (in relation to the metropol
itan territory of. the colonial Power), would be as
sumed by the successor State, since in this case the 
detached territory and the successor State are one 
and the same.
(18) However, a careful distinction must be drawn 
between local debts, meaning those contracted by a 
territorial authority inferior to the State, for which 
the detached territory was responsible before the suc
cession of States and for which it alone will be re
sponsible afterwards, and debts which may be the re
sponsibility of the State itself and for which the State 
is liable, incurred either for the general good of the 
national community or solely for the benefit of the 
territory now detached. Here, there is subject-matter 
for the theory of State succession, the question being 
what happens to these two categories of debt on the 
occurrence of a succession of States. The comparison 
of general debts and special or “localized” debts 
which follows is intended to make the distinction 
clear.

(ii) General debts and special or localized debts

(19) In the past, a distinction was made between 
“general debt”, which is regarded as State debt, and 
regional or local debts contracted, as was noted 
above, by an inferior territorial authority, which is 
solely responsible for this category of debts. It is pos
sible nowadays to envisage a further category, com
prising what are called “special” or “relative” debts 
incurred by the predecessor State solely to serve the 
needs of he territory concerned. A clear distinction 
should therefore be drawn between a local debt 
(which is not a State debt) and a localized debt 
(which may be a State debt). The criterion for making 
this distinction is whether or not the State itself con
tracted the loan earmarked for local use. It has been 
accepted to some extent in international practice that 
local debts remain entirely the responsibility of the 
part of territory which is detached, without the 
predecessor State’s having to bear any portion of 
them. This is simply an application of the adage res 
transit cum suo onere.
(20) Writers differentiate several categories of “lo
cal” debts but do not always draw a clear dividing- 
line between those debts and “localized” debts. This 
should be gone into with more precision. “Local” 
debt is a concept that may sometimes appear to be

relative. Before a part of a State’s territory detaches 
itself, debts are considered local because they have 
various links to that part of territory. At the same 
time, however, there may also be an obvious linkage 
to the territorially diminished State. The question is 
whether the local character of the debt outweighs its 
linkage to the predecessor State. It is mainly a prob
lem of determination of degree.
(21) The following criteria may be tentatively sug
gested for distinguishing between localized State debt 
and local debt:

(a) Who the debtor is: a local authority or a 
colony or, for and on behalf of either of those, a cen
tral Government;

(b) Whether the part of territory which is 
detached has financial autonomy, and to what de
gree;

(cj To what purpose the debt is to be put: for use 
in the part of territory which is detached;

(cf) Whether there is a particular security situated 
in that part of territory.
Although these criteria are not absolutely sure 
guides, each of them can provide part of the answer 
to whether the debt should be considered more a lo
cal debt or more a localized State debt. The criteria 
show why legal theory on the question fluctuates. It 
is not always easy to ascertain whether a territorial 
authority other than the State really has financial au
tonomy and what is the extent of its autonomy in re
lation to the State. Moreover, even when the State’s 
liability (in other words, the fact that the debt as
sumed is a State debt) is clear, it is not always pos
sible to establish with certainty what is the intended 
purpose of each individual loan at the time when it 
is assumed, where the corresponding expenditure is 
to be effected, and whether the expenditure actually 
serves the interests of the detached territory.
(22) The personality of the debtor is still the least 
uncertain of the criteria. If a local territorial authority 
has itself assumed a debt, there exists a strong pre
sumption that it is a local debt. The State is not in
volved, nor will it be any more involved simply be
cause it becomes a predecessor State. Hence, the suc
cessor State will also not be involved. There will be 
no subject-matter for State succession here. If the 
debt is assumed by a central Government, but ex
pressly on behalf of the detached local authority, it 
is legally a State debt. It could be called a localized 
State debt because the State intends the funds bor
rowed to be used for a specific part of the territory. 
If the debt was contracted by a central Government 
on behalf of a colony, the same situation should in 
theory prevail.
(23) The financial autonomy of the detached part of 
territory is another useful criterion, although in prac
tice it may prove difficult to draw absolutely certain 
conclusions from it. A debt cannot be considered lo
cal unless the part of territory to which it relates has 
a “degree” of financial autonomy. But does this 
mean that the province or colony must be financially



Report of the International Law Commission on its twenty-ninth session 63

independent? Or is it sufficient that its budget is sep
arate from the general budget of the predecessor 
State? Again, is it sufficient that the debt is distin
guishable or, in other words, identifiable by the fact 
that it is included in the detached territory’s own 
budget? What, for example, of certain “sovereignty 
expenditures” covered by a loan, which a central 
Government requires to be included in the budget of 
a colony and the purpose of which is to install sett
lers from the metropolitan country or to suppress an 
independence movement?259 Inclusion of the loan in 
the local budget of the territory because of its finan
cial autonomy does not suffice to conceal the fact 
that debts assumed for the purpose of making such 
expenditure are State debts.
(24) The third criterion, namely, the intended pur
pose and actual use of the debt contracted, in and of 
itself cannot provide the key for distinguishing be
tween local (non-State) debts and localized (State) 
debts. A central Government, acting in its own 
name, may decide, just as a province would always 
do, to devote the loan which it has assumed to a lo
cal use. It is a State debt earmarked for territorial 
use. The criterion of intended purpose must be com
bined with the others in determining whether the 
debt is or is not a State debt. In other words, implicit 
in both the concept of local debt and that of localized 
debt is a presumption that the loan will actually be 
used in the territory concerned. This may or may not 
be a strong presumption. It is therefore necessary to 
determine the degree of linkage needed to justify a 
presumption that the loan will be used in the terri
tory concerned. In the case of local debts, contracted 
by an inferior territorial authority, the presumption is 
naturally very strong: a commune or city generally 
borrows for itself and not in order to allocate the 
proceeds of its loan to another city. In the case of lo
calized debts, contracted by the central Government 
with the intention of using them specifically for a 
part of territory, the presumption is obviously less 
strong.
(25) To refine the argument still further, it may be 
considered that, from this third point of view, there 
are three successive stages in the case of a localized 
State debt. First, the State must have intended the 
corresponding expenditures to be effected for the ter
ritory concerned (the principle of earmarking or in
tended use). Second, the State must actually have 
used the proceeds of the loan in the territory con
cerned (the criterion of actual use). Third, the ex
penditure must have been effected for the benefit 
-md in the actual interest of the territory in question 
(the criterion of the interest or benefit of the territo
ry). On these terms, abuses by a central Government 
could be avoided and problems such as those of re
gime debts or subjugation debts could be solved in a 
just and satisfactory manner.
(26) An additional item of evidence is the possible 
existence of securities or pledges for the debt. This is

259 There is here the problem of “odious” debts, regime debts, 
war debts or subjugation debts; see paras. (42) et seq. below.

the last criterion. A debt may be secured, for in
stance, by real property or fiscal resources, and the 
property may be situated or the taxes levied either 
throughout the territory of the predecessor State or 
only in the part of territory detached from that State. 
This may provide additional indications as to wheth
er the debt is or is not a State debt. But the criterion 
should be cautiously applied for this purpose, since 
both the central Government and the province may 
offer securities of this nature for their respective 
debts.
(27) When it has been ascertained with sufficient 
certainty that the debt is a State debt, it remains to 
be determined—and this is the subject-matter of 
State succession to debts—what finally happens to 
the debt. The successor State is not necessarily liable 
for it. For example, in the case of a State debt sec
ured by property belonging to the detached territory, 
it is by no means certain that the loan was contracted 
for the benefit of the territory in question. Perhaps 
the predecessor State had no other property which 
could be used as security. It would therefore be un
fair to place the burden of such a debt on the suc
cessor State, simply because the territory which has 
become joined to it had the misfortune to be the 
only part capable of providing the security. In any 
case, such a debt is a State debt (not a local debt) for 
which the predecessor State was liable. In the case of 
debts secured by local fiscal resources, the presump
tion is stronger. As this form of security is possible 
in any part of the territory of the predecessor State 
(unless special revenue is involved), the linkage with 
the part of the territory which has been detached is 
specific in this case. However, as in the case of debts 
secured by real property, the debt may be either a 
State debt or a local debt since the State and the pro
vince can both secure their respective debts with lo
cal fiscal resources.
(28) The International Law Association, for its part, 
subdivides public debts into three categories:260 *

(a) National debt: “The national debt, that is, the 
debt shown in the general revenue accounts of the 
central government and unrelated to any particular 
territory or any particular assets”;

(b) Local debt: “Local debts, that is, debts either 
raised by the central government for the purposes of 
expenditure in particular territories, or raised by the 
particular territories themselves”;

(c) Localized debt: “Localized debts, that is, debts 
raised by a central government or by particular ter
ritorial governments with respect to expenditure on 
particular projects in particular territories”.
(29) In conclusion, a local debt can be said to be a 
debt: (a) which is contracted by a territorial authority 
inferior to the State; (b) to be used by that authority 
in its own territory; (c) which territory has a degree

260 International Law Association, Report of the Fifty-fourth 
Conference, held at The Hague, 23rd-29th August 1970 (London),
1971, p. 108.
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of financial autonomy; (d) with the result that the 
debt is identifiable. In addition, a “localized debt" is 
a Stale debt which is used specifically by the State in 
a clearly defined portion of territory. Because State 
debts are not generally “localized”, it is felt that they 
should be described as such if that is in fact what 
they are. This is superfluous in the case of local 
debts, all of which are “localized”, in that they are 
situated and used in the territory. The reason to 
specify that a debt is “localized” is that it is a State 
debt which happens to be, by way of exception, geo
graphically “situated”. In short, while all local debts 
are by definition “localized”, State debts are usually 
not; when they are, this must be expressly indicated 
so that it will be known that such is the case.

(iii) State debts and debts of public enterprises

(30) The present part is limited to State debts, ex
cluding from this term any debts which might be 
contracted by public enterprises or public establish
ments. It is sometimes difficult, under the domestic 
law of certain countries, to distinguish the State from 
its public enterprises. And when it does prove pos
sible to do so, it is even more difficult not to con
sider debts contracted by a public establishment in 
which the State itself has a financial participation to 
be State debts. There arises, first of all, a problem in 
defining a public establishment or public enter
prise.261 These are entities distinct from the State

261 These two terms will be used interchangeably, even though 
the legal regime for the bodies in question may be different under 
the domestic law of certain countries. In French and German ad
ministrative law, the “etablissement public" or “offentliche An- 
stalt” are distinguished from the “entreprise publique” or "of- 
fentliche Unternehmung”. English law and related systems hardly 
seem to make any distinction between a "public corporation”, an 
"enterprise”, an "undertaking" and a "public undertaking” or 
“public utility undertaking". Spain has “inslitutos publicos”, 
Latin America has “autarquias”, Portugal has “estabelecimenlos 
publicos” or “fiscalias” and Italy has “end pubblici”, “imprese 
pubbliche”, "aziende autonome", and so on. See W. Friedmann, 
The Public Corporation: A Comparative Symposium, University of 
Toronto School of Law, Comparative Law Series, vol. 1 (London, 
Stevens, 1954).

See also Yearbook... 1973, vol. II, pp. 59-61 and 63, document 
A/CN.4/267, part four, articles 32—34.

International judicial bodies had to consider the definition of 
public establishments, in particular:

(a) In an arbitral award by Beichmann (Case of German repar
ations: Arbitral award concerning the interpretation of article 260 of 
the Treaty of Versailles (arbitrator F. V. N. Beichmann), publication 
of the Reparation Commission, annex 2\A5a, Paris, 1924, and 
United Nations, Reports of Arbitral Awards, vol. 1 (United Nations 
publication, Sales No. 1948.V.2), pp. 453 et seq.)\

(b) In a decision of the United Nations Tribunal in Libya 
(Case of the institutions, companies and associations mentioned in 
article 5 of the agreement concluded on 28 June 1951 between the 
United Kingdom and Italian Governments concerning the disposal 
of certain Italian property in Libya: decision of 27 June 1955, 
(United Nations, Reports of Arbitral Awards, vol. XII (United Na
tions publication, Sales No. 63.V.3), pp. 390 et seq.))\ and

(c) In a decision of the Permanent Court of International Jus
tice in a case relating to a Hungarian public university establish
ment (Judgment of 15 December 1933, appeal from a judgment of 
the Hungaro-Czechoslovak Mixed Arbitral Tribunal (The Peter 
Pazmany University v. the Slate of Czechoslovakia), P.C.I.J., Series 
A/B, No. 61, pp. 236 et seq.).

which have their own personality and usually a de
gree of financial autonomy, are subject to a sui gene
ris juridical regime under public law, engage in an 
economic activity or provide a public service and 
have a public or public-utility character. The Special 
Rapporteur on State responsibility described them as 
“public corporations and other public institutions 
which have their own legal personality and autonomy 
of administration and management, and are intended 
to provide a particular service or to perform specific 
functions”.262 In the Certain Norwegian Loans case 
considered by the International Court of Justice, the 
agent of the French Government stated:

...in domestic law ... a public eslablishment is brought into 
existence in response to a need for decentralization; it may be 
necessary to allow a degree of independence lo cerlain establish
ments or bodies, either for budgetary reasons or because of the 
purpose they serve—for example, on an assistance function or a 
cultural purpose. This independence is achieved through the grant
ing of moral personality under domestic law.263

(31) The International Law Commission has, in its 
draft on State responsibility, settled the question 
whether, in respect of international responsibility of 
the State, the debt of a public establishment can be 
considered a State debt. In respect of State suc
cession, however, the answer to the question whether 
the debt of such a body is a State debt can obviously 
only be in the negative. The category of debts of 
public establishments will therefore be excluded from 
the scope of the present part in the same way as that 
of debts of inferior territorial authorities, despite the 
fact that both are of a public character. This public 
character does not suffice to make the debt a State 
debt, as will be seen below in the case of another cate
gory of debts.

(iv) Public debts and private debts

(32) The preceding paragraphs show that the public 
character of a debt is absolutely necessary, but by no 
means sufficient, to identify it as a State debt.

A “public debt” is an obligation binding on a 
public authority, as opposed to a private body or an 
individual. But the fact that a debt is called “public” 
does not make it possible to identify more completely 
the public authority which contracted it, so that it 
may be the State, a territorial authority inferior to it, 
or a public institution or establishment distinct from 
the State. The term “public debt” (as opposed to pri
vate debt) is therefore not very helpful in identifying 
a State debt. This term is too broad and covers not 
only State debts, which are the subject of the present 
part, but also the debt of other public entities, wheth
er or not of a territorial character.

262 Yearbook... 1971, vol. II (Part One), p. 254, document 
A/CN.4/246 and Add.1-3, para. 163.

263 l.C.J. Pleadings, Case of Certain Norwegian Loans (France v. 
Norway), vol. II, p. 72 [translation from French],
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(v) Financial debts and administrative debts

(33) Financial debts are associated with the concept 
of credit. Administrative debts, on the other hand, 
result automatically from the activities of the public 
services, without involving any financing or invest
ment. The International Law Association264 cites 
several examples: certain expenses of former State 
services; debt-claims resulting from decisions of pub
lic authorities; debt-claims against public establish
ments of the State or companies belonging to the 
State; building subsidies payable by the State; salaries 
and remuneration of civil servants.265 While financial 
debts may be either public or private, administrative 
debts can only be public. However, the fact that the 
former may, and the latter must, be of a public char
acter does not suffice to make them State debts. The 
present part is concerned only with State debts, 
whether financial or administrative.

(vi) Political debts and commercial debts

(34) While commercial debts may be State debts, 
debts of local authorities or public establishments or 
private debts, political debts are always State debts. 
The term “political debts”, as described by an 
author, should be taken to refer to

those debts for which a State has been declared liable or has ac
knowledged its liability to another Slate as a result of political 
events. The most frequent case is that of a debt imposed on a de
feated State by a peace treaty (war reparations, etc.). Similarly, a 
war loan made by one State to another State gives rise to a pol
itical debt.266
The same author adds that “a political debt is one 
which exists only between Governments, between one 
State and another. The creditor is a State, and the 
debtor is a State. It is of little consequence whether the 
debt arises from a loan or from the imposition of war 
reparations. ”267 He contrasts political debts, which 
establish between the creditor and the debtor a rela
tionship between States, with commercial debts, 
which “are those arising from a loan contracted by 
a State with private parties, whether bankers or indi
viduals”.268
(35) The International Law Association makes dis
tinctions between debts according to their form, their 
purpose and the status of the creditors:

The loans may be made by:
(a) Private individual lenders by means of indi

vidual contracts with the government:

264 International Law Association, op. cit., pp. 118-121.
265 See Materials on succession of States (United Nations publi

cation, Sales No. E.68.V.5), pp. 114-115 (Poldermans v. State of 
the Netherlands: judgment of 8 December 1955).

266 G. Jeze, “Les defaillances d’Etat”, Recueit des tours de 
f Academic de droit international de la Haye, 1935-111 (Paris, Sirey, 
1936), vol. 53, p. 383. [Translation from French.]

267 Ibid., pp. 383-384. [Translation from French.]
268 Ibid., p. 383. [Translation from French.]

(b) Private investors who purchase “domestic” 
bonds, that is bonds which are not initially intended 
for purchase by foreign investors...;

(c) Private investors who purchase “international” 
bonds, that is bonds issued in respect of loans floated 
on the international loan market and intended to at
tract funds from foreign countries;

(d) Foreign governments for general purposes and 
taking the form of a specific contract of credit;

(e) Foreign governments for fixed purposes and 
taking the form of a specific contract of loan;

(/) Loans made by international organizations.269

(vii) External debt and internal debt

(36) The distinction between external debt and in
ternal debt is normally applied only to State debts, al
though it could conceivably be applied to other public 
debts or even to private debts. Where this distinction 
is made in the commentaries to the articles in the 
present part, it will of course refer exclusively to 
State debts. An internal debt is one where the cre
ditors are nationals of the debtor State,270 while ex
ternal debt includes all debts contracted by the State 
with other States or with foreign bodies corporate or 
individuals.

(viii) Delictual or quasi-delictual debts

(37) Delictual debts, arising from unlawful acts 
committed by the predecessor State, raise special 
problems with regard to succession of States, the so
lution of which is governed primarily by the princi
ples relating to international responsibility of 
States.271

(ix) Secured debts and unsecured debts

(38) Although all debts, whether they are private, 
public or State debts, may or may not be secured in 
some manner, this part deals exclusively with State 
debts. In that connexion, the notion of secured debt 
is an extremely important one. A distinction must be 
made between two categories of debt. First, there are 
State debts which are specially secured by certain tax 
funds, it having been decided or agreed that the 
revenue from certain taxes would be used to secure 
the servicing of the State debt. Second, there may be 
cases in which State debts are specially secured by

269 International Law Association, op. cit., p. 106.
270 See D. Bardonnet, La succession d’Eiats a Madagascar — 

Succession au droit tonventionnel et aux droits patritnoniaux (Paris, 
Libraire generale de droit et de jurisprudence, 1970), pp. 271 and 
276.

271 See Bardonnet, op. cit., p. 305. He refers (p. 270) to A. B. 
Keith, The Theory of State Succession—with Special Reference to 
English and Colonial Law (London, Waterlow and Sons, 1907), 
pp. 58 et seq., with regard to succession of States in respect of 
delictual or quasi-delictual debts. See also International Law As
sociation, op. til., p. 122 (appendix C, “Debts of the Belgian Con
go”, Brussels Court of Appeal, Bougnet et Hock v. Belgium, judg
ment of 4 December 1963).
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specific property, the borrowing State having in a 
sense mortgaged certain national assets.

(x) Guaranteed debts and non-guaranteed debts

(39) A State’s liability can arise not only from a loan 
contracted by that State itself but also from a guar
antee which it gives in respect of the debt of another 
party, which may be a State, an inferior territorial 
authority, a public establishment or an individual. 
The World Bank, when granting a loan to a depend
ent territory, often requires a guarantee from the ad
ministering Power. Thus, when the territory in ques
tion attains independence, two States are legally li
able for payment of the debt. 272 However, a study of 
the actual record of loans contracted with IBRD 
shows that the succession of States does not alter the 
previously existing situation. The dependent territory 
which attains independence remains the principal 
debtor, and the former administering Power remains 
the guarantor. The only difference, which has no real 
effect on what happens to the debt, is that the de
pendent territory has changed its legal status and be
come an independent State.

(xi) State debts and regime debts

(40) The distinction to be made here serves not only 
to separate two complementary concepts but also to 
distinguish among a whole set of terms which are 
used at various levels. For the sake of strict accuracy, 
a contrast might be attempted between State debts 
and regime debts since the latter, as the term indi
cates, are debts contracted by a political regime or a 
Government having a particular political form. How
ever, the question here is not whether the Govern
ment concerned has been replaced in the same ter
ritory by another Government with a different poli
tical orientation, since that would involve a mere 
succession of Governments in which regime debts 
may be repudiated. On the contrary, what is here in
volved is a succession of States or, in other words, 
the question whether the regime debts of a prede
cessor State pass to the successor State. For the pur
poses of this part, regime debts must be regarded as 
State debts. The law of State succession does not 
concern itself with Governments or any other organs 
of the State, but with the State itself. Just as inter
nationally wrongful acts committed by a Government 
give rise to State responsibility, so also regime debts,
i.e. debts contracted by a Government, are State 
debts.
(41) In the opinion of one writer, what is meant by 
regime debts is

272 G. R. Delaume, Legal Aspects of International Lending and 
Economic Development Financing (New York, Oceana, 1967), 
p. 321; K. Zemanek, “State succession after decolonization”, Re
cited des cours ... I965-III (Leyden, Sijthoff, 1965), vol. 116, 
pp. 259-260.

debts contracted by the dismembered State in the temporary in
terest of a particular political form, and the term can include, in 
peacetime, subjugation debts specifically contracted for the purpose 
of colonizing or absorbing a particular territory and, in wartime, 
war debts.273

This is one application of the broader theory of “odi
ous” debts, to which reference will be made in the 
ensuing paragraphs.

(d) The question of “odious debts”

(42) In his ninth report (A/CN.4/301 and Add.l), 
the Special Rapporteur included a chapter entitled 
“Non-transferability of’odious’ debts”. That chapter 
dealt, first, with the matter of definition of “odious 
debts”. The Special Rapporteur recalled, inter alia, 
the writings of jurists who referred to “war debts” or 
“subjugation debts”,274 as well as those who referred 
to “regime debts”.275 For the definition of “odious 
debts”, he proposed an article C, which read as fol
lows:

Article C. Definition of odious debts

For the purposes of the present articles, “odious debts” means:
(a) all debts contracted by the predecessor State with a view 

to attaining objectives contrary to the major interests of the suc
cessor State or of the transferred territory:

(b) all debts contracted by the predecessor State with an aim 
and for a purpose not in conformity with international law and, 
in particular, the principles of international law embodied in the 
Charter of the United Nations.
(43) Second, the chapter dealt with the determina
tion of the fate of odious debts. The Special Rappor
teur reviewed State practice concerning “war debts”, 
including a number of cases of the non-passing of 
such debts to a successor State,276 as well as cases of

273 C. Rousseau, Droit international public (Paris, Sirey, 1977), 
vol. Ill, p. 458 [translation by the Secretariat],

274 For example, A. Sanchez de Bustamante y Sirven, Droit in
ternational public, P. Goule, transl. (Paris, Sirey, 1936), vol. Ill, 
pp. 293-294 and P. Fauchille, Trade de droit international public, 
8th edition of Manuel de droit international public by H. Bonftls 
(Paris, Rousseau, 1922), vol. 1 (part one), p. 352.

275 For example, G. Jeze, Cours de science des finances et de le
gislation fmanciere francais, 6th ed. (Paris, Giard, 1922), vol. 1 (part 
one), pp. 302-305, 327.

276 The report mentions, inter aba, the following examples: ar
ticle 24 of the Treaty of Tilsit between France and Prussia (see 
E. H. Feilchenfeld, Public Debts and State Succession (New York, 
Macmillan, 1931), p. 91); the annexation of the Transvaal (“South 
African Republic”) by the United Kingdom (ibid., pp. 380-396, cf. 
J. de Louter, Le droit international public posit if (Oxford, Univer
sity Press, 1920), vol. I, p. 229); peace treaties following the end 
of the First and Second World Wars, in particular article 254 of 
the Treaty of Versailles (British and Foreign Stare Papers, 1919, 
vol. CX1I (London, H. M. Stationery Office, 1922), pp. 124-125), 
article 203 of the Treaty of Saint-Germain-en-Laye (ibid., 
pp. 405-407), article 141 of the Treaty of Neuilly-sur-Seine (ibid., 
p.' 821), article 186 of the Treaty of Trianon (ibid., vol. CX111, 
pp. 556-568), article 50 of the Treaty of Lausanne (League of Na
tions, Treaty Series, vol. XXVIII, pp. 41 and 43), and annexes X 
and XIV of the Treaty of Peace with Italy (United Nations, Trea
ty Series, vol. 49, pp. 209, 225).
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the passing of such debts.277 He further cited cases of 
State practice concerning the passing or non-passing 
to a successor State of “subjugation debts”.278 He 
proposed the following article D, concerning the non
transferability of odious debts:

Ankle D. Non-transferability of odious debts

[Except in the case of the uniting of Slates,] odious debts con
tracted by the predecessor State are not transferable to the suc
cessor Stale.

(44) As indicated already,279 the Commission, hav
ing discussed articles C and D, referred those two ar
ticles to the Drafting Committee for its consideration 
in the light of the discussion. The Commission, fol
lowing the recommendation of the Drafting Commit
tee, recognized the importance of the issues raised in 
connexion with the question of “odious debts” but 
was of the opinion that it was best first to examine 
each particular type of succession of States, because 
the rules to be formulated for each type might well 
settle the issues raised by the question and might 
dispose of the need to draft general provisions on the 
matter. It was generally agreed that it would not be 
useful or timely to draft at this stage, for inclusion 
in the section on general provisions, articles relating 
to “odious debts”. Later, once the draft articles of 
this part on each type of succession have been for
mulated, the Commission may revert to this ques
tion.

(e) Definition of State debt

(45) Having in mind the foregoing considerations, 
the Commission adopted the text of article 18, which 
contains the definition of State debt for the purposes 
of the articles in part II of the draft. The reference 
in the text of the article to the “articles in the pres
ent Part” conforms to usage throughout the draft 
and in particular to the language of the corresponding 
provision in part I, namely, article 5. Likewise, spec

277 For example, the 1720 treaty between Sweden and Prussia 
(see E. Feilchenfeld, op. cit., p. 75, foot-note 6); the unification 
of Italy (ibid., p. 269); and the assumption by Czechoslovakia, for 
a short period of time, of certain debts of Austria-Hungary (see 
D. P. O’Connell, State Succession in Municipal Law and Interna
tional Law (Cambridge, University Press, 1967), vol. I, 
pp. 420^421).

278 The Special Rapporteur made reference to the 1847 treaty 
between Spain and Bolivia (see below, para. (11) of the commen
tary to article 22); the question of Spanish debts with regard to 
Cuba in the context of the 1898 Treaty of Paris between Spain 
and the United Stales (see Feilchenfeld, op. cit., pp. 337-342, cf. 
C. Rousseau, op. cit., p. 459); article 255 of the Treaty of Ver
sailles (for reference, see foot-note 276 above) and the “Reply of 
the Allied and Associated Powers” concerning the German colon
ization of Poland (British and Foreign, State Papers, 1919, 
vol. CXII (London, H. M. Stationery Office, 1922), p. 290); the 
question of Netherlands debts with regard to Indonesia in the 
context of the 1949 Round Table Conference and of the subse
quent 1956 denunciation by Indonesia (see below, paras. (16) to 
(19) of the commentary to article 22); and the question of French 
debts in Algeria (see below, para. (36) of the commentary to ar
ticle 22).

279 See para. 50 above.

ific mention is made of the “date of the succession 
of States”, a term defined in article 3 (Use of terms), 
which constitutes the indispensable point of reference 
for the purposes of determining the time factor in
volved in the passing of a State debt. The text of ar
ticle 18 refers to a “financial obligation ... chargeable 
to the State” in order to make it clear that the debt 
in question involves a monetary aspect and is an ob
ligation that can be legally attributed to the prede
cessor State. The Commission included the word “inter
national” in brackets to draw the attention of Gov
ernments to the difference of opinion among its 
members regarding the scope to be given to the pro
vision in so far as creditors are concerned. Members 
agreed that the definition covers financial obligations 
chargeable to the State vis-a-vis another State, an in
ternational organization or another subject of interna
tional law, but does not extend to such obligations 
when the creditor is an individual who is a national 
of the debtor predecessor State, be it a juridical or 
natural person.

(46) In this connexion, the opinion was expressed 
that, if the word “international” were to be omitted 
from the text, the expression “financial obligation” 
could be interpreted to cover any such obligation as
sumed with respect to juridical or natural persons, in
cluding in particular those of the nationality of the 
predecessor State. If the draft articles were to extend 
to such category of obligations, they would constitute 
a flagrant interference in the internal affairs of States. 
International law was concerned with international 
relations only and, consequently, the word “interna
tional” should be retained in the text. The bracketed 
word “international” was intended to convey the 
idea that the financial obligation must arise at the in
ternational level. The position of foreign private cre
ditors was, in this view, adequately safeguarded by 
the provisions of article 20, paragraph 1.

(47) On the other hand, many members of the 
Commission did not favour the inclusion of the term 
“international” since, in their view, international 
law, including that of State succession, has been and 
quite rightly remains concerned with the interests of 
aliens as well as of States. No question of interfer
ence in a State’s internal affairs arose. It was pointed 
out that the use of the word “international” in the 
text would be contrary to the practice of States, 
which contained thousands of cases of succession of 
States to debts which were not debts on an inter
state or international plane but were State debts 
whose creditors were alien individuals or corpora
tions. An important part of the credit currently ex
tended to States derives from foreign private sources. 
Besides, the inclusion of such a word would lead to 
a limitation of the sources of credit available to States 
and international organizations, which would be det
rimental to the interests of the international commu
nity as a whole and, in particular, to those of the 
developing countries, which were in dire need of ex
ternal financing for their development programmes 
and whose easier access to private capital markets
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was one of the objectives sought in the “North- 
South dialogue” on economic matters.280

Article 19. Obligations of the successor State 
in respect of State debts passing to it

A succession of States entails the extinction of the 
obligations of the predecessor State and the arising of 
the obligations of the successor State in respect of 
such State debts as pass to the successor State in ac
cordance with the provisions of the articles in the 
present Part.

Commentary

(1) Article 6 (Rights of the successor State to State 
property passing to it)281 lays down a rule confirming 
the dual juridical effect of a succession of States 
upon the respective rights of the predecessor State 
and the successor State as regards State property 
passing from the former to the latter, consisting in 
the extinction of the rights of the predecessor State 
to the property in question and the simultaneous 
arising of the rights of the successor State to that 
property. Article 19 embodies a parallel rule regarding 
the obligations of the predecessor and successor 
States in respect of State debts which pass to the suc
cessor State in accordance with the provisions of the 
articles in part II.
(2) It should be stressed that this rule applies only 
to the State debts which actually pass to the suc
cessor State “in accordance with the provisions of the 
articles in the present Part”. Particularly important 
among such provisions is article 20, which, as a com
plement to article 19, guarantees the rights of credi
tors.

Article 20. Effects of the passing of State 
debts with regard to creditors

1. The succession of States does not as such affect 
the rights and obligations of creditors.

2. An agreement between predecessor and suc
cessor States or, as the case may be, between suc
cessor States concerning the passing of the State debts 
of the predecessor State cannot be invoked by the 
predecessor or the successor State or States, as the 
case may be, against a third State or international or
ganization which is a creditor [or against a third State 
which represents a creditor] unless:

(a) the agreement has been accepted by that third 
State or international organization; or

280 Conference on International Economic Co-operation, which 
opened in Paris in December 1975.

281 See section B.l above.

(A) the consequences of that agreement are in ac
cordance with the other applicable rules of the articles 
in the present Part.

Commenta/y

(1) In part I (Succession to State property) of the 
present draft articles, the Commission has adopted a 
rule, i.e. article X,282 for the protection of the proper
ty of a third State from any “disturbance” as a result 
of territorial change through a succession of States. If 
article X were to be given a narrow interpretation, it 
could be said to relate only to tangible property, such 
as lands, buildings, consulates and possibly bank de
posits (which are referred to in the commentary to ar
ticle X),283 whose location in the territory of the suc
cessor State (or of the predecessor State) in accor
dance with article X could, by their nature, be deter
mined. However, no restriction was placed on the ex
pression “property, rights and interests” of the third 
State that would enable third State debt-claims, 
which constitute intangible property whose location it 
might prove difficult to determine, to be excluded 
from it. If, therefore, article X is taken to refer also 
to third State debt-claims, this would mean that the 
debts of the predecessor State corresponding to those 
debt-claims of the third State should in no way be af
fected by the succession of States. In other words, it 
would be pointless to study the general problem of 
succession of States in respect of debts, since the 
debts of the predecessor State (which are nothing 
more than the debt-claims of the third State) must 
remain in a strict status quo, which cannot be 
changed by the succession of States.
(2) What article X really means is that the debt- 
claims of the third State must not cease to exist or 
suffer as a result of the territorial change. Prior to the 
succession of States, the debtor State and the creditor 
State were linked by a specific, legal debtor-creditor 
relationship. The problem which then presents itself 
is whether the succession of States is, in this case, 
intended not only to create and establish a legal re
lationship between the debtor predecessor State and 
the successor State, enabling the former to shift on 
to the latter all or part of its obligation to the creditor 
third State, but also to create and establish a new 
“successor State-third State” legal relationship to re
place the “predecessor State-third State” relationship 
in the proportion indicated by the “ predecessor State- 
successor State” relationship with respect to assump
tion of the obligation. The answer must be that suc
cession of States in respect of State debts can create 
a relationship between the predecessor State and the 
successor State with regard to debts which linked the 
former to a third State, but that it cannot, in itself, 
establish any direct legal relationship between the 
creditor third State and the successor State, should

282 Provisional designation. See section B.l above.
283 Yearbook... 1975. vol. II, p. 114, document A/10010/Rev. 1, 

chap. Ill, sect. B.2, article X, para. 3 of the commentary.
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the latter “assume” the debt of its predecessor. From 
this point of view, the problem of succession of 
States in respect of debts is much more akin to that 
of succession of States in respect of treaties than to 
that of succession in respect of property.
(3) Considering here only the question of the trans
fer of obligations and not that of the transfer of 
rights, there are certainly grounds for stating that a 
“succession of States”, in the strict sense, takes 
place only when, by reason of a territorial change, 
certain international obligations of the predecessor 
State to third parties pass to the successor State sole
ly by virtue of a norm of international law providing 
for such passing, independently of any manifestation 
of will on the part of the predecessor State or the 
successor State. But the effect, in itself, of the suc
cession of States should stop there. A new legal re
lationship is established between the predecessor 
State and the successor State with regard to the ob
ligation in question. However, the existence of this 
relationship does not have the effect either of auto
matically extinguishing the former “predecessor 
State-third State” relationship (except where the 
predecessor State entirely ceases to exist) or of replac
ing it with a new “successor State-third State" rela
tionship in respect of the obligation in question.
(4) If, then, it is concluded that there is a passing 
of the debt to the successor State (in a manner which 
it is precisely the main purpose of the succession of 
States to determine), it cannot be argued that it must 
automatically have effects in relation to the creditor 
third State in addition to the normal effects it will 
have vis-a-vis the predecessor State. As in the case 
of succession of States in respect of treaties, there is 
a personal equation involved in the matter of suc
cession to State debts. The legal relationship which ex
isted between the creditor third State and the prede
cessor State cannot undergo a twofold novation, in a 
triangular relationship, which would have the effect 
of establishing a direct relationship between the suc
cessor State and the third State.
(5) The problem is not a theoretical one, and its im
plications are important. In the first place, if the suc
cessor State is to assume part of the debts of the 
predecessor State, in practice this often means that it 
will pay its share to the predecessor State, which will 
be responsible for discharging the debt to the creditor 
third State. The predecessor State thus retains its 
debtor status and full responsibility for the old debt. 
This has frequently occurred, if only for practical rea
sons, the debt of the predecessor State having led to 
the issue of bonds signed by that State. For the suc
cessor State to be able to honour those bonds direct
ly, it would have to guarantee them; until that oper
ation, which constitutes the novation in legal rela
tions, has taken place, the predecessor State remains 
liable to the creditors for the whole of its debts. Nor 
is this true only in cases where the territorial loss is 
minimal and where the predecessor State is bound to 
continue servicing the whole of the old debt. More
over, if the successor State defaults, the predecessor 
State remains responsible to the creditor third State

for the entire debt until an express novation has tak
en place to link the successor State specifically and 
directly to the third State.
(6) The above position has been supported by an 
author, who wrote:

If the annexation is not total, if there is partial dismemberment, 
there can be no doubt on the question: after the annexation, as 
before it, the bondholders have only one creditor, namely the 
State which floated the loan... Apportionment of the debt be
tween the successor State and the dismembered State does not 
have the immediate effect of automatically making the successor 
State the direct debtor vis-a-vis the holders of bonds issued by the 
dismembered State. To use legal terms, the right of the creditors 
to institute proceedings remains as it was before the dismember
ment; only the contribution of the successor State and of the dis
membered State is affected; it is a legal relationship between 
Stales.

Annexation or dismemberment does not automatically result in 
novation through a change of debtor.

In practice, it is desirable, for the sake of all the interests in
volved, that the creditors should have as the direct debtor the real 
and principal debtor. Treaties concerning cession, annexation or 
dismemberment should therefore settle this question. In fact, that 
is what usually occurs.

In case of partial dismemberment, and when the portion of the 
debt assumed by the annexing State is small, the principal and real 
debtor is the dismembered State. It is therefore preferable not to 
alter the debt but to leave the dismembered State as the sole deb
tor to the holders of the bonds representing the debt. The annex
ing State will pay its contribution to the dismembered State and 
the latter alone will be responsible for servicing the debt (interest 
and amortization), just as before the dismemberment.

The contribution of the annexing State will be paid by the latter 
in the form either of a periodic payment ... or of a one-time capita! 
payment.284-285 * *

284 G. Jeze, “L’emprunt dans les rapports internationaux — La 
repartition des dettes publiques entre Etats au cas de demembre- 
ment du territoire”, Revue de science et de legislation jinancieres 
(Paris), vol. XIX, No. 1 (Jan.-March 1921), pp. 67-69. Jeze also 
quotes A. de Lapradelle and N. Politis, Reived des arbitrages in
ternationaux (Paris, Pedone, 1905), vol. I, p. 287.

285 A contrary position was taken, however, by Alexandre N. 
Sack, who formulated such rules as the following:

"No part of an indebted territory is bound to assume or pay a 
larger share than that for which it is responsible. If the Govern
ment of one of the territories refuses to assume, or. does not ac
tually pay, the part of the old debt for which it is responsible, there 
is no obligation on the other cessionary and successor Slates or on 
the diminished former State to pay the share for which that ter
ritory is responsible.

“This rule leaves no doubt concerning cessionaries and 
successors which are sovereign and independent States; they cannot 
be required to guarantee jointly the payments for which each of 
them and the diminished former State (if it exists) are respon
sible, or to assume any part of the debt which one of them re
fuses to assume.

“However, the following question then arises: is the former 
State, if it still exists and if only part of its territory has been 
detached, also released from such an obligation?

“The argument that the diminished ‘former’ State remains the 
principal debtor vis-a-vis the creditors and, as such, has a right 
of recourse against the cessionary and successor States is based

(Continued on next page.)
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(7) For the sake of the argument, reference may be 
made to the case of a State debt which has come into 
existence as a result of an agreement between two 
States. In this case, the creditor third State and the 
debtor predecessor State may set out their relation
ship in a treaty. The fate of that treaty, and thus of 
the debt to which it gave rise, may have been dec
ided in a “devolution agreement” concluded between 
the predecessor State and the successor State. But the 
creditor third State may prefer to remain linked to 
the predecessor State, even though it is diminished, 
if it considers it more solvent than the successor 
State. In consequence of its debt-claim, the third 
State possessed a right which the predecessor State 
and the successor State cannot dispose of at their 
discretion in their agreement. The general rules of in
ternational law concerning treaties and third States 
(in other words, articles 34 to 36 of the Vienna Con
vention on the Law of Treaties)286 quite naturally ap
ply in this case. It must, of course, be recognized that 
the agreement between the predecessor State and the 
successor State concerning the passing of a State debt 
from one to the other is not in principle designed to 
be detrimental to the creditor third State, but rather 
to ensure the continuance of the debt incurred to 
that State.
(8) However, as the Commission observed with re
spect to devolution agreements, in the case of suc
cession of States in respect of treaties,

the language of devolution agreements does not normally admit 
of their being interpreted as being intended to be the means of 
establishing obligations or rights for third States. According to 
their terms they deal simply with the transfer of the treaty obli
gations and rights of the predecessor to the successor State.287

And the Commission further stated:

(Foot-note 285 continued.)
on [an erroneous] conception [according to which] the principle 
of succession to debts is based on the relations of States among 
themselves...

"Thus, in principle, the diminished former State has the right 
to consider itself responsible only for that part of the old debt 
for which it is responsible in proportion to its contributive 
capacity.

"The creditors have no right of recourse (or right to take legal ac
tion) either against the diminished former State as regards those 
parts of the old debt for which the ... successors are responsible 
or against one of the ... successors as regards those parts of the 
old debt for which another ... successor or the diminished former 
State is responsible.

"The debtor States have the right to apportion among all the 
indebted territories what was formerly their common debt. This 
right belongs to them independently of the consent of the cre
ditors. They are therefore bound to pay to the creditors only 
that part of the old debt for which each of them is responsible.” 
(A. N. Sack, “La succession aux dettes publiques d’Etat”, Re- 
cueil des cours ... 1928-111 (Paris, Hachette 1929) vol. 23, 
pp. 303-304, 306 and 320).
286 por the text of the Convention, see Official Records of the 

United Nations Conference on the Law of Treaties, Documents of the 
Conference (United Nations publication, Sales No. E.70.V.5), 
p. 287.

287 Yearbook... 1974, vol. II (Part One), p. 183, document 
A/96I0/Rev.l, chap. II, sect. D, art. 8, para. (5) of the commen
tary.

A devolution agreement has then to be viewed, in conformity 
with the apparent intention of its parties, as a purported assign
ment by the predecessor to the successor Stare of the former's ob
ligations and rights under treaties previously having application to the 
territory.* It is, however, extremely doubtful whether such a pur
ported assignment by itself changes the legal position of any of the 
interested States. The Vienna Convention contains no provisions 
regarding the assignment either of treaty rights or of treaty obli
gations. The reason is that the institution of “ assignment” found 
in some national systems of law by which, under certain condi
tions, contract rights may be transferred without the consent of 
the other party to the contract does not appear to be an institution 
recognized in international law. In international law the rule 
seems clear that an agreement by a party to a treaty to assign 
either its obligations or its rights under the treaty cannot bind any 
other party to the treaty without the latter’s consent. Accordingly, 
a devolution agreement is in principle ineffective by itself to pass 
either treaty obligations or treaty rights of the predecessor to the 
successor State. It is an instrument which, as a treaty, can be 
binding only as between the predecessor and the successor States 
and the direct legal effects of which are necessarily confined to 
them.

That devolution agreements, if valid, do constitute at any rate 
a general expression of the successor State's willingness to con
tinue the predecessor State’s treaties applicable to the territory 
would seem to be clear. The critical question is whether a devo
lution agreement constitutes something more, namely an offer to 
continue the predecessor State's treaties which a third State, party 
to one of those treaties, may accept and by that acceptance alone 
bind the successor State to continue the treaties.288
(9) A similar situation exists as to the effects, with 
regard to a creditor third State, of a unilateral decla
ration by the successor State that it assumes the 
debts of the predecessor State, however consented to 
by the latter. Does a unilateral declaration by the 
successor State that it assumes all or part of the 
debts of the predecessor State following a territorial 
change mean, ipso facto, a novation in the legal re
lationship previously established by treaty between 
the creditor third State and the debtor predecessor 
State? Such a declaration is unquestionably to the 
advantage of the predecessor State, and it would be 
surprising and unexpected if that State were to find 
some objection to it since it has the practical effect 
of easing its debt burden. It is, at least in principle, 
also to the advantage of the creditor third State, 
which might have feared that all or part of its debt- 
claim would be jeopardized by the territorial change. 
However, the creditor third State might have a pol
itical or material interest in refusing to agree to sub
stitution of the debtor or to assignment of the debt. 
Moreover, under most national systems of law, the 
assignment of debts is, of course, generally impossi
ble. The creditor State has a subjective right, which 
involves a large measure of intuitus personae. It may, 
in addition, have a major reason for refusing to agree 
to assignment of the debts—for example, if it consid
ers that the successor State, by its unilateral declar
ation, has taken over too large (or too small) a share 
of the debts of the predecessor State, with the result 
that the declaration may jeopardize its interests in 
view of either the degree of solvency of one of the 
two States (the predecessor or the successor) or the

288 Ibid., paras. (6) and (11) of the commentary.
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nature of the relations which the third State has with 
each of them, or for any other reason. More simply 
still, the third State cannot feel itself automatically 
bound by the unilateral declaration of the successor 
State, since that declaration might be challenged by 
the predecessor State with regard to the amount of 
the debts which the successor State has unilaterally 
decided to assume.
(10) Having in mind the foregoing considerations 
relating to creditor third States, which are equally 
valid in cases where the creditors are not States, the 
Commission has adopted the present article on the 
effects of the passing of State debts with regard to 
creditors. Paragraph 1 of article 20 enunciates the ba
sic principle that the succession of States does not, 
by that phenomenon alone, affect the rights and ob
ligations of creditors. Under this paragraph, while a 
succession of States may have the effect of permit
ting the debt of the predecessor State to be appor
tioned between that State and the successor State, or 
to be assumed in its entirety by either of them, it 
does not, of itself, have the effect of binding the cre
ditor. Furthermore, a succession of States does not, 
of and by itself, have the effect of giving the creditor 
an established claim equal to the amount of the State 
debt which may pass to the successor State; in other 
words, the creditor does not, in consequence only of 
the succession of States, have a right of recourse or 
a- right to take legal action against the State which 
succeeds to the debt. The word “creditors” covers 
such owners of debt-claims as fall under the scope of 
the articles in part II and should be interpreted to 
mean third creditors, thus excluding successor States 
or, when appropriate, natural or juridical persons un
der the jurisdiction of the predecessor or successor 
States. Although this paragraph will in practice apply 
mostly to the “rights” of creditors, it refers as well 
to “obligations” in order not to leave a possible la
cuna in the rule and allow it to be interpreted as 
meaning that a succession as such could affect that 
aspect of the debt relationship involving the credi
tor's obligations arising out of the State debt.

(11) Paragraph 2 envisages the situation where the 
predecessor and the successor States or, as the case 
may be, the successor States themselves, conclude an 
agreement specifically for the passing of State debts. 
It is evident that such an agreement has by itself no 
effect on the rights of creditors. To have such an ef
fect, the creditor must in some way express its con
sent to the agreement on the passing of debts from 
the predecessor to the successor State. In other 
words, succession of States does not, of itself, have 
the effect of automatically releasing the predecessor 
State from the State debt (or a fraction of it) assumed 
by the successor State or States unless the consent, 
express or tacit, of the creditor has been given. This 
is provided for in subparagraph (a). There may be 
cases where the creditors feel more secured by an 
agreement between a predecessor State and a suc
cessor State or between successor States concerning the 
passing of State debts because, for example, of the 
greater solvency of the successor State or States than

the predecessor State. It would, therefore, be for their 
benefit that creditors are given the possibility, prov
ided for in subparagraph (a), of accepting such agree
ment. In addition, under subparagraph (b), the legal 
effect of such an agreement could also be recognized 
if the consequences of the agreement are in accor
dance with the other applicable rules of part II, that 
is, with the applicable rules of the present part other 
than the rule that questions relating to succession 
should be settled by agreement between the prede
cessor and successor States. It should be stressed that 
subparagraph (b) deals only with the consequences of 
the agreement and not with the agreement itself, 
whose effect would be subject to the general rules of 
international law concerning treaties and third States,
i.e. articles 34 and 36 of the Vienna Convention on 
the Law of Treaties.
(12) Since the rule embodied in article 20 concerns 
the effects of the passing of State debts with regard 
to creditors, paragraph 2 is drafted in such a way as 
to deny the opposability of the agreement in question 
to creditors unless one or another of the conditions 
spelled out in subparagraphs (a) and (b) is fulfilled. 
Although the introductory sentence of paragraph 2 
refers to “a third State or international organization” 
without mentioning other subjects of international 
law, it is not the intention of the Commission to ex
clude the latter; the rule applies equally to such sub
jects, mention of which is being omitted simply in 
order not to make the text unduly heavy. The phrase 
inserted in square brackets has been retained to show 
the existence of a difference of opinion within the 
Commission on the scope of part II in so far as cre
ditors are concerned, as explained in the commentary 
to articles 17 and 18.289

SECTION 2. PROVISIONS RELATING TO EACH TYPE 
OF SUCCESSION OF STATES

Commentary

In part I (Succession to State property) of the pres
ent draft articles, the Commission decided to draft 
the provisions relating to each type of succession of 
States following the broad categories of succession 
which it had adopted for the draft articles on suc
cession of States in respect of treaties, yet introducing 
certain modifications to those categories in order to 
accommodate the characteristics and requirements 
proper to the topic of succession of States in respect 
of matters other than treaties. The Commission, 
therefore, established a typology consisting of the fol
lowing five types of succession: (a) transfer of part of 
the territory of a State; (b) newly independent States;
(c) uniting of States; (d) separation of part or parts of 
the territory of a State; and (e) dissolution of a 
State.290 In the present part also, the Commission has

289 See paras. (46H47) of the commentary to articles 17 and 18.
290 Yearbook... 1976, vol. 11 (Part Two), p. 129, document 

A/31/10, chap. IV, sect. B.2, paras. (2H5) of the introductory 
commentary to section 2 of part 1 of the draft.
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attempted to follow, in so far as appropriate, the ty
pology of succession of States adopted in part I. Thus 
the titles of section 2 and of the draft articles therein 
correspond to those of section 2 of part I and of the 
draft articles in that section.

Article 21. Transfer of part of the 
territory of a State

1. When a. part of the territory of a State is trans
ferred by that State to another State, the passing of 
the State debt of the predecessor State to the successor 
State is to be settled by agreement between the prede
cessor and successor States.

2. In the absence of an agreement, an equitable 
proportion of the State debt of the predecessor State 
shall pass to the successor State, taking into account, 
inter alia, the property, rights and interests which 
pass to the successor State in relation to that State 
debt.

Commentary

(1) The type of succession of States which article 21 
deals with corresponds to that covered by article 12. 
There is divergency in State practice and in the legal 
literature on the legal principle to be applied concern
ing the passing (or non-passing) of the State debt of 
the predecessor State to the successor State for the 
type of succession envisaged in article 21. In the fol
lowing paragraphs, reference will be made to doctri
nal views and to examples of State practice and ju
dicial decisions concerning the fate of the general 
debt of a State as well as that of localized State debts.
(2) Commenting on the uncertainties of the doctrine 
regarding the general public debt contracted for the 
general needs of a dismembered State, an author 
summed up the situation as follows:

... What conclusion is to be drawn with regard to the general 
public debt of the dismembered State? Opinions on this differ 
widely. There are several schools of thought. According to the 
first, the cession by a State of a fraction of its territory should 
have no effect on its public debt; the debt remains wholly its re
sponsibility, for the dismembered State continues to exist and re
tains its individuality; it must therefore continue to be held re
sponsible vis-a-vis its creditors. Moreover, the annexing State, be
ing only an assignee in its private capacity, should not be held re
sponsible for personal obligations contracted by its principal. ... 
The second holds that the public debt of the dismembered State 
must be divided between that State and the territory which is 
annexed; the annexing State should not bear any portion of it. 
... According to the third school of thought, the annexing State 
must take over part of the public debt of the dismembered State. 
There are two main grounds for this view, which is the most 
widely held. Firstly, since the public debt was contracted in the 
interest of the entire territory of the State, and the portion which 
is now detached benefited just as did the rest, it is only fair that 
it should conlinue to bear the burden to some extent. Secondly, 
since the annexing State receives the profits from the ceded part, 
it is only fair that it should bear its costs. The State, whose entire 
resources are assigned to payment of its debt, must be relieved of

a corresponding portion of that debt when it loses a portion of its 
territory and thus a part of its resources.291
(3) The arguments in favour of the passing of part 
of the general debt can be divided into four groups. 
The first is the theory of the patrimonial State and 
of the territory encumbered in its entirety with debts. 
One author, for example, advocating the passing of a 
part of the general debt of the predecessor State to 
the successor State in proportion to the contributing 
capacity of the transferred territory, argued as fol
lows:

Whatever territorial changes a State may undergo, State debts 
continue to be guaranteed by the entire public patrimony of the 
territory encumbered with the debt.292 293 The legal basis for public 
credit lies precisely in the fact that public debts encumber the ter
ritory of the debtor State. ...

Seen from that standpoint, the principle of indivisibility293 pro
claimed in the French constitutions of the great Revolution is very 
enlightening; it has also been proclaimed in a good number of 
other constitutions. ... Government actions and their conse
quences, as well as other events, may adversely affect the finances 
and the capacity to pay of the debtor State.

All these are risks which must be borne by creditors, who can
not and could not restrict the Government’s ... right freely to dis
pose of [its] property and of the State’s finances. ...

Nevertheless, creditors do have a legal guarantee in that their 
claims encumber the territory of the debtor State. ...

The debt which encumbers the territory of a State is binding on 
any Government, old or new, that has jurisdiction over that ter
ritory. In case of a territorial change in the State, the debt is bind
ing on all Governments of all parts of that territory. ...

The justification for such a principle is self-evident. When taking 
possession of assets, one cannot repudiate liabilities: ubi emolu- 
mentum, ibi onus esse debet, res transit cum suo onere. ... There
fore, with regard to State debts, the emolumentum consists of the 
public patrimony within the limits of the encumbered territory 294
(4) In the foregoing passage, two arguments are in
termingled. The first is debatable so far as the prin
ciple is concerned. Since all parts of the territory of 
the State “guarantee”, as it were, the debt that is 
contracted, the part which is detached will continue 
to do so, even if it is placed under another sovereign
ty; as a result of this, the successor State is respon
sible for a corresponding part of the general debt of 
the predecessor State. Such an argument is as valid 
as the theories of the patrimonial State may be valid. 
In addition, another argument casts an awkward 
shadow over the first: it is the reference to the ben
efit which the transferred territory may have derived 
from the loan, or to the justification for taking over 
liabilities because of the acquisition of assets. This ar
gument may fully apply in the case of “local” or 
“localized” debts, where it is necessary to take into 
consideration the benefit derived from these debts by

291 Fauchille, op. cit., p. 351.
292 It is dear from the context that the author meant the en

tirety of the territory of the predecessor State prior to its ampu
tation.

293 The author is referring here to the indivisibility of the Re
public and to its territory.

294 Sack, loc. cit., pp. 274-277.
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the transferred territory or to compare the assets with 
the liabilities. It has no relevance when, as in the 
case in point, the question involves a general State 
debt contracted for a nation’s general needs, since 
these needs may be such that the transferred territo
ry will not benefit—or will not benefit as much as 
other territories—from that general debt.
(5) A second argument is the theory of the profit 
derived from the loan by the transferred territory. 
One author, for instance, wrote:

The State which profits from the annexation must be respon
sible for the contributory share of the annexed territory in the 
public debt of the ceding State. It is only fair that the cessionary 
State should share in the debts from which the territory it is ac
quiring profited in various ways, directly or indirectly.295
Another author, for his part, wrote that “the State 
which contracts a debt, either through a loan or in 
any other way, does so for the general good of the 
nation; all parts of the territory profit as a result.”296 
And he drew the same conclusion. Again, it has 
been said that “these debts were contracted in the 
general interest and were used to effect improve
ments from which the annexed areas benefited in the 
past and will perhaps benefit again in the future. ... 
It is therefore fair ... that the State should be reim
bursed for the part of the debt relating to the trans
ferred province.”297'298
(6) In practice, this theory leads to an impasse; for 
in fact, since this is a general debt of the State con
tracted for the general needs of the entire territory, 
with no precise prior assignment to or location in any 
particular territory, the statement that such a loan 
profited a particular transferred territory leads to 
vagueness and uncertainty. It does not give an auto
matic and reliable criterion for the assumption by the 
successor State of a fair and easily calculated share of 
the general debt of the predecessor State. In actual 
fact, this theory is an extension of the principle of 
succession to local debts, which, not being State 
debts, are outside the scope of the present draft, and 
to localized State debts, which will be considered be
low.299 In addition, it may prove unfair in certain 
cases of territorial transfer and this would destroy its 
own basis of equity and justice.
(7) A third argument purports to explain why part of 
the general debt is transferable, but in fact it explains 
only how this operation should be effected. For ex
ample, certain theories make the successor State re
sponsible for part of the general debt of the prede
cessor State by referring flatly to the “contributory ca
pacity” of the transferred territory. Such positions are 
diametrically opposed to the theory of benefit, so that

295 H. Bonfils, Manuel de droit international public (droit des 
gens), 5th ed. (Paris, Rousseau, 1908), p. 117.

296 N. Politis, Les emprunts d'Etat en droit international public 
(Paris, 1891) [thesis], p. 111.

297 R. Selosse, Trane de /’annexion au territoire francais et de son 
demembrement (Paris, Larose, 1880), p. 168.

298 For all these and other authors, see the details given by 
Sack, loc. cit., pp. 295 et seq.

299 See paras. 22 et seq. below.

they and it cancel each other out. The “contributory 
strength” of a transferred territory, calculated for ex
ample by reference to the fiscal resources an econom
ic potential which it previously provided for the 
predecessor State, is a criterion which is at variance 
with the theory of the profit derived from the loan 
by the transferred territory. A territory already richly 
endowed by nature, which was attached to another 
State, may not have profited much from the loan but 
may, on the other hand, have contributed greatly by 
its fiscal resources to the servicing of the general 
State debt, within the framework of the former na
tional solidarity. If, when the territory becomes at
tached to another State, that successor State is asked 
to assume a share of the predecessor State’s national 
public debt, computed according to the financial re
sources which the territory provided up to that time, 
such a request would not be justified by the theory 
of profit. The criterion of the territory’s financial ca
pacity takes no account of the extent to which that 
territory may have profited from the loan.

(8) A fourth argument is the one based on consid
erations of justice and equity towards the predecessor 
State and of security for creditors. It has been argued 
that the transfer of a territory, particularly of a rich 
territory, results in a loss of resources for the dimin
ished State. The predecessor State—and indeed the 
creditors—relied on those resources. It is claimed 
that it is only fair and equitable, as a consequence, 
to make the successor State assume part of the gen
eral debt of the predecessor State. But the problem is 
how this share should be computed; some authors 
refer to “contributory capacity”, which is logical, giv
en their premises (referring to the resources previous
ly provided by the territory), while others consider 
the benefit which the territory has derived from the 
loan. Thus the same overlapping considerations, al
ways entangled and interlocked, are found in the 
works of various authors. It is particularly surprising 
to find the argument of justice and equity in the 
works of authors of the nineteenth or early twentieth 
century, who were living at a time when provinces 
were annexed by conquest and by war. It is thus dif
ficult to imagine how the annexing State (which did 
not shrink from the territorial amputation of its ad
versary or even the forced imposition on the adver
sary of reparations or a war tribute) could in any way 
be moved by considerations of justice and equity to 
assume part of the general debt of the State which it 
had geographically diminished. There is a certain lack 
of realism in this theoretical construction.
(9) The arguments which deny that there is any le
gal basis for the passing of the general State debt 
from the predecessor to the successor State in the 
case of transfer of part of the territory have been ad
vanced on two different bases. The first is based on 
the sovereign nature of the State. The sovereignty 
which the successor State exercises over the detached 
territory is not a sovereignty transferred by the 
predecessor State; the successor State exercises its 
own sovereignty there. Where State succession is 
concerned, there is no transfer of sovereignty but a
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substitution of one sovereignty for another. In other 
words, the successor State which is enlarged by a 
portion of territory exercises its own sovereign rights 
there and does not come into possession of those of 
the predecessor State; it therefore does not assume 
the obligations or part of the debts of the predecessor 
State.
(10) The second argument is derived from the na
ture of the State debt. The authors who deny that a 
portion of the national public debt (i.e. of a general 
State debt) passes to the successor State consider that 
this is a personal debt of the State which contracted 
it. Thus, in their view, on the occasion of the terri
torial change, this personal debt remains the respon
sibility of the territorially diminished State, since that 
State retains its political personality despite the terri
torial loss suffered. For example, one author wrote:

...The dismembered or annexed State personally contracted the 
debt. (We are considering here only national debts, and not local 
debts ...). It gave a solemn undertaking to service the debt, come 
what may. It is true that it was counting on the tax revenue to 
be derived from the whole of the territory. In case of partial an
nexation, the dismemberment reduces the resources with which it 
is expected to be able to pay its debt. Legally, however, the ob
ligation of the debtor State cannot be affected by variations in the 
size of its resources.300
And he added a foot-note stating:

In the case of partial annexation, most English and American 
authors consider this principle to be absolute, so that they even 
declare that the annexing State is not legally bound to assume any 
part of the debt of the dismembered State.301

300 G. Jeze, “L’emprunt dans les rapports internationaux...”, 
loc. cit., p. 65. However, the same author writes in the same ar
ticle:

“The annexing State did not personally contract the debt of 
the annexed or dismembered State. It is logical and equitable 
that, as a result of the annexation, it should at most be obligat
ed only propter rem, because of the annexation ... What exactly 
is involved in the obligation propter rem? It is the burden corre
sponding to the contributory strength of the inhabitants of the 
annexed territory." (ibid., p. 62).
G. Jeze thus favours in this passage a contribution by the succes

sor State with regard to the general debt of the predecessor State. 
But see also ibid., p. 70, where he states:

“Present and future taxpayers in each portion of the territory 
of the dismembered State must continue to bear the total burd
en of the debt regardless of the political events which occur, even 
if the annexing State does not agree to assume part of the debt. 
... A change in the size of the territory cannot cause the dis
appearance of the legal obligation regularly contracted by the 
competent public authorities. The taxpayers of the dismembered 
State, despite the reduction in its territorial size and in re
sources, remain bound by the original obligation."
Jeze must ultimately be classified among the authors who favour 

conditional transferability of part of the national public debt of the 
predecessor State, for he concludes with the following words:

“To sum up, in principle (1) the annexing State must assume 
part of the debt of the annexed State; (2) this share must be cal
culated on the basis of the contributory strength of the annexed 
territory; (3) by way of exception, if it is demonstrated in a cer
tain and bona fide manner that the annexed territory's resources 
for the present and for the near future are not sufficient to ser
vice the portion of the debt thus computed and chargeable to 
the annexing State, the latter State may suspend or reduce the 
debt to the extent strictly necessary to obtain the desirable fi
nancial stability” {ibid., p. 72).
301 Ibid., p. 65, foot-note 2.

For example, one such author wrote:
The general debt of a State is a personal obligation. ... With the 

rights which have been contracted by the State as personal rights 
and obligations, the new State has nothing to do. The old State 
is not extinct.302 303
(11) The practice of States on the question of the 
passing of general State debts with a transfer of part 
of the territory of a predecessor State is equally div
ided. On the one hand, several cases can be cited 
where the successor State assumed such debts.
(12) Under article 1 of the Franco-Sardinian Con
vention of 23 August 1860, France, which had gained 
Nice and Savoy from the Kingdom of Sardinia, did 
assume responsibility for a small part of the Sardini
an debt. In 1866, Italy accepted a part of the Ponti
fical debt proportionate to the population of the Papal 
States (Romagna, the Marches, Umbria and Beneven- 
to) which the Kingdom of Italy had annexed in 1860. 
In 1881, Greece, having incorporated in its territory 
Thessaly, which until then had belonged to Turkey, 
accepted a part of the Ottoman public debt corre
sponding to the contributory capacity of the popula
tion of the annexed province (article 10 of the Treaty 
of 24 May 1881).
(13) The many territorial upheavals in Europe fol
lowing the First World War raised the problem of 
succession of States to public debts on a large scale, 
and attempts to settle it were made in the Treaties 
of Versailles, Saint-Germain-en-Laye and Trianon. In 
those treaties, writes one author, “political and econ
omic considerations came ... into play”. He writes 
further that:

The Allied Powers, who drafted the peace treaties practically on 
their own, had no intention of completely destroying the econom
ic structure of the vanquished countries and reducing them to a 
state of complete insolvency. That explains why the vanquished 
States were not left to shoulder their debts alone, for they would 
have been incapable of discharging them without the help of the 
successor States. But other factors were also taken into consider
ation, including the need to ensure preferential treatment for the 
allied creditors and the difficulty of arranging regular debt-ser
vicing owing to the heavy burden of reparations. ...

Finally, it should be pointed out that the traditional differences 
in legal theory as to whether or not the transfer of public debts 
was obligatory caused a cleavage between the States concerned, 
entailing a radical contrast between the domestic judicial precedents 
of the dismembered States and those of the annexing States.
A general principle of succession to German public 
debts was consequently affirmed in article 254 of the 
Treaty of Versailles of 28 June 1919. According to 
this provision, the Powers to which German territory 
was ceded were to undertake to pay a portion—to be 
determined—of the debt of the German Empire (and 
of the debt of the German State to which the ceded 
territory belonged), as they had stood on 1 August 
1914.304 * However, article 255 of the Treaty provided

302 W. E. Hall, A Treatise on International Law, 7th ed. (Oxford, 
Clarendon Press, 1917), pp. 93 and 95.

303 Rousseau, op. cit., p. 442 [translation by the Secretariat].
304 War debts were thus excluded. Article 254 of the Treaty of

Versailles (for reference, see foot-note 276 above) read as follows:
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a number of exceptions to this principle. For exam
ple, in view of Germany’s earlier refusal to assume, 
in consideration of the annexation of Alsace-Lorraine 
in 1871, part of France’s general public debt, the Al
lied Powers decided, as demanded by France, to ex
empt France in return from any participation in the 
German public debt for the retrocession of Alsace- 
Lorraine.
(14) One author cites a case of participation of the 
successor State in part of the general debt of its 
predecessor. But that case is not consistent with con
temporary international law, since the transfer of part 
of the territory was effected by force. The Third 
Reich, in its agreement of 4 October 1941 with Cze
choslovakia, did assume an obligation of 10 billion 
Czechoslovak korunas as a participation in that coun
try’s general debt (and also in the localized debt for 
the conquered Lander of Bohemia-Moravia and Siles
ia). Part of the 10 billion covered the consolidated in
ternal debt of the State, the State’s short-term debt, 
its floating debt and the debts of government funds, 
such as the central social security fund, the electri
city, water and pension funds (and all the debts of 
the former Czechoslovak armed forces, as at 
15 March 1939, which were State debts and which 
the said author incorrectly included among the debts 
of the territories conquered by the Reich).305
(15) On the other hand, there have often been cases 
where the successor State was exonerated from any 
portion of the general State debt of the predecessor 
State. Thus, in the “Peace Preliminaries between 
Austria, Prussia and Denmark,” signed at Vienna on 
1 August 1864, article 3 provided that:

Debts contracted specifically on behalf either of the Kingdom of 
Denmark or of one of the Duchies of Schleswig, Holstein and 
Lauenburg shall remain the responsibility of each of those coun
tries.306
(16) At a time when annexation by conquest was 
the general practice, Russia rejected any succession 
to part of the Turkish public debt for territories it 
had conquered from the Ottoman Empire. Its pleni
potentiaries drew a distinction between transfer of 
part of territory by agreement, donation or exchange 
(which could perhaps give rise to the assumption of 
part of the general debt) and territorial transfer effect

“The Powers to which German territory is ceded shall, sub
ject to the qualifications made in Article 255, undertake to pay:

"A portion of the debt of the German Empire as it stood on 
August 1, 1914...

“A portion of the debt as it stood on August 1, 1914, of the 
German State to which the ceded territory belonged...”
305 I. Paenson, Les consequences Jinancieres de la succession des 

Etais (Paris, Domat-Montchrestien, 1954), pp. 112-113.
The author refers to an irregular annexation and, moreover, 

considers the Czechoslovak case as falling within the category of 
“cession of part of territory”; in fact, the case was more complex, 
involving disintegration of the State, not only through the joining 
of territories to Hungary and to the Reich but also through the 
creation of States: the so-called “Protectorate of Bohemia-Morav
ia” and Slovakia.

306 G. F. de Martens, ed., Nouveau Recuei! general de trades 
(Gottingen, Dieterich, 1869), vol. XVII, pp. 470 et seq. [Transla
tion by the Secretariat.]

ed by conquest—as was acceptable at the 
time—which in no way created any right to relief 
from the debt burden of the predecessor State. Thus, 
at the meeting of the Congress of Berlin on 10 July 
1878, the Turkish plenipotentiary, Karatheodori Pas
ha, proposed the following resolution: “Russia shall 
assume the part of the Ottoman public debt pertain
ing to the territories annexed to Russian territory in 
Asia.” It is said in the record of that meeting that:

Count Shuvalov replied that he believed he was justified in con
sidering it generally recognized that, whereas debts in respect of 
territories that were detached by agreement, donation or exchange 
would be apportioned, that was not so in the case of conquest. 
Russia was the victor in Europe and in Asia. It did not have to 
pay anything for the territories and could in no way be held joint
ly responsible for the Turkish debt. Prince Gorchakov categorical
ly rejected Karatheodori Pasha’s request and said that, in fact, he 
was astonished by it.
The President said that, in view of the opposition of 
the Russian plenipotentiaries, he could see no possi
bility of acceding to the Ottoman proposal.307
(17) The Treaty of Frankfurt of 10 May 1871 be
tween France and Prussia, whereby Alsace-Lorraine 
passed to Germany, was deliberately silent on the as
sumption by the successor State of part of the French 
general debt. Prince von Bismarck, who in addition 
had imposed on France, after its defeat at Sedan, the 
payment of war indemnities amounting to 5 billion 
francs, had categorically refused to assume a share of 
the French national public debt proportionate to the 
size of the territories detached from France.308 The 
cession of Alsace-Lorraine to Germany in 1871, free 
and clear of any contributory share in France’s public 
debt, had, as has been seen,309 a mirror effect in the 
subsequent retrocession to France of the same pro
vinces, also free and clear of all public debts, under 
articles 55 and 255 of the Treaty of Versailles.
(18) When, under the Treaty of Ancon of 20 Octo
ber 1883, Chile annexed the province of Tarapaca 
from Peru, it refused to assume responsibility for any 
part whatever of Peru’s national public debt. How
ever, after disputes had arisen between the two coun
tries concerning the implementation of the Treaty, 
another treaty, signed by them at Lima on 3 June 
1929, confirmed Chile’s exemption from any part of 
Peru’s general debt.310

307 Protocole n° 17 du Congres de Berlin sur les affaires 
d’Orient, in British and Foreign Stale Papers 1877-1878 (London, 
Ridgway, 1885), vol. LXIX, p. 862 and pp. 1052 et seq. [Transla
tion by the Secretariat.] This was exactly the policy followed by 
the other European Powers in the case of conquest.

308 One must not be led astray by the facl that Prince von Bis
marck affected to reduce the cost of war indemnities by first fix
ing them at 6 billion francs, since it did not correspond to an as
sumption of part of the general debt of France. This apparent con
cession by Prince von Bismarck was later used by d’Arnim at the 
Brussels Conference, on 26 April 1871, as a pretext for ruling out 
any participation by Germany in France’s general public debt.

309 See para. (13) above.
310 However, deposits of guano situated in the province trans

ferred to Chile had apparently served to guarantee Peru's public 
debt to foreign States such as France, Italy, the United Kingdom 
or the United States. Claims having been lodged against the sue-

(Continued on next page.)
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(19) In 1905, no part of Russia’s public debt was 
transferred to Japan with the southern part of the 
island of Sakhalin.
(20) Following the Second World War, the trend of 
State practice broke with the solutions adopted at the 
end of the First World War. Unlike the treaties of 
1919, those concluded after 1945 generally excluded 
the successor States from any responsibility for a por
tion of the national public debt of the predecessor 
State. Thus the Treaty of Peace with Italy of 10 Feb
ruary 1947 ruled out any succession to the debts of 
the predecessor State, for instance in the case of 
Trieste,311 except in so far as the holders of bonds for 
those debts issued in the ceded territory were con
cerned.
(21) With regard to judicial precedent, the arbitral 
award most frequently cited is the one rendered by
E. Borel on 18 April 1925 in the case of the Ottoman 
Public Debt. Even though this involved a type of suc
cession of States other than the transfer of part of the 
territory of one State to another—since the case re
lated to the apportionment of the Ottoman public 
debt among States and territories detached from the 
Ottoman Empire (separation of one or more parts of 
territory of a State with or without the constitution 
of new States)—it is relevant here because of the 
general nature of the terms advisedly used by the ar
bitrator from Geneva. He took the view that there 
was no legal obligation for the transfer of part of the 
general debt of the predecessor State unless a treaty 
provision existed to that effect. In his award, he said:

In the view of the arbitrator, despite the existing precedents, 
one cannot say that the Power to which a territory is ceded is au
tomatically responsible for a corresponding part of the public debt 
of the State to which the territory formerly belonged.312

He went on to state even more clearly:
One cannot consider that the principle that a State acquiring 

part of the territory of another State must at the same time take 
responsibility for a corresponding portion of the latter’s public 
debts is established in positive international law. Such an obliga
tion can stem only from a treaty in which it is assumed by the 
State in question, and it exists only on the terms and to the ext
ent stipulated therein.313
(22) Examination has so far been focused on the 
general State debts of the predecessor State. What 
then is the situation about localized State debts, i.e. 
State debts contracted by the central Government on

{Foot-note 310 continued.)
cessor State for continuance of the security and assumption of 
part of the general debt of Peru secured by that resource of the 
transferred territory, a Franco-Chilean arbitral tribunal found that 
the creditor States had acquired no guarantee, security or mort
gage, since their rights resulted from private contracts concluded 
between Peru and certain nationals of those creditor States (arbi
tral award of Rapperswil of 5 July 1901). See Feilchenfeld, op. cit., 
pp. 321-329, and D. P. O’Connell, The Law of State Succession 
(Cambridge, University Press, 1956), pp. 167-170. In any event, 
the Treaty of Lima, referred to above, confirmed the exoneration 
of Chile as the successor State.

311 For reference, see foot-note 276 above.
312 United Nations, Reports of International Arbitral Awards, 

vol. I (op. cit.), p. 573. [Translation from French.1
313 Ibid., p. 571. [Translation from French.]

behalf of the entire State but intended particularly to 
meet the specific needs of a locality, so that the 
proceeds of the loan may have been used for a pro
ject in the transferred territory? At the outset, it 
should be pointed out that, though localized State 
debts are often separately dealt with from the general 
State debts, identifying such debts can prove to be 
difficult in practice. As it has been stated:

it is not always possible to establish precisely: (a) the intended 
purpose of each particular loan at the time when it is concluded; 
(b) how it is actually used; (c) the place to which the related ex
penditure should be attributed ...; (d) whether a particular expend
iture did in fact benefit the territory in question.314
(23) Among the views of publicists, the most com
monly—and perhaps most easily—accepted theory 
appears to be that a special State debt of benefit only 
to the ceded territory should be attributed to the 
transferred territory for whose benefit it was contract
ed. It would then pass with the transferred territory 
“by virtue of a kind of fight of continuance (droit de 
sw/'fe)”.315 However, a sufficiently clear distinction is 
not made between State debts contracted for the spe
cial benefit of a portion of territory and local debts 
proper, which are not contracted by the State. Yet 
the assertion that they follow the fate of the territory 
by virtue of a right of continuance, and that they re
main charged to the transferred territory, implies that 
they were already charged to it before the territory 
was transferred, which is not the case for localized 
State debts, these being normally charged to the cen
tral State budget.
(24) Writers on the subject appear, generally speak
ing, to agree that the successor State should assume 
special debts of the predecessor State, as particular
ized and identified by some project carried out in the 
transferred territory. The debt will, of course, be at
tributable to the successor State and not to the trans
ferred territory, which had never assumed it directly 
under the former legal order and to which there is no 
reason to attribute it under the new legal order. 
Moreover, it can be argued that, if the transferred 
territory was previously responsible for the debt, it 
could not be regarded with certainty as a State debt 
specially contracted by the central Government for 
the benefit or the needs of the territory concerned. 
Rather would it be a local debt contracted and as
sumed by the territorial district itself. That is a com
pletely different case, which does not involve the 
question of a State debt and hence falls outside the 
scope of the present draft articles.
(25) The practice of States shows that, in general, 
the attribution of localized State debts to the suc
cessor State has nearly always been accepted. Thus, in 
1735, Emperor Charles VI borrowed the sum of one 
million crowns from some London financiers and 
merchants, securing the loan with the revenue of the 
Duchy of Silesia. Upon his death in 1740, Freder
ick II of Prussia obtained the Duchy from Maria

314 Sack, toe. cit., p. 292.
315 F. Despagnet, Cours de droit international public. 3rd ed. (Pa

ris, Larose et Tenin, 1905), p. 109.
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Theresa under the Treaties of Breslau and Berlin. 
Under the latter Treaty, signed on 28 July 1742, 
Frederick II undertook to assume the sovereign debt 
(or State debt, as it would be called today) with 
which the province was encumbered as a result of 
the security arrangement.
(26) Two articles of the Treaty of Peace between the 
Emperor of Austria and France, signed at Campo 
Formio on 17 October 1797, presumably settled the 
question of the State debts contracted in the interests 
of the Belgian provinces or secured on them at the 
time when Austria ceded those territories to France:

Article IV. All debts which were secured, prior to the war, on 
the territory of the countries specified in the preceding articles and 
which were contracted in accordance with the customary formal
ities shall be assumed by the French Republic.

Article X. Debts secured on the territory of countries ceded, 
acquired or exchanged under this Treaty shall pass to the parties 
into whose possession the said countries come.316

These two articles, like similar articles in other trea
ties, referred without further specification to “debts 
secured on the territory” of a province. This security 
arrangement may have been made either by the cen
tral authority in respect of State debts or by the pro
vincial authority in respect of local debts. However, 
the context suggests that it was in fact a question of 
State debts, since the debts were challenged for the 
very reason that the provinces in question had not 
consented to them. France refused on that ground to 
assume the so-called “ Austro-Belgian” State debt 
dating to the period of Austrian rule.317
(27) As a result of this, France, Germany and 
Austria included in the Treaty of Luneville of 9 Feb
ruary 1801 an article VIII reading as follows:

As in articles IV and X of the Treaty of Campo Formio, it is 
agreed that, in all countries ceded, acquired or exchanged under 
this Treaty, those into whose possession they come shall assume 
debts secured on the territory of the said countries; in view, how
ever, of the difficulties which have arisen in this connexion with 
regard to the interpretation of the said articles of the Treaty of 
Campo Formio, it is expressly agreed that the French Republic 
shall assume only debts resulting from loans formally authorized 
by the States of the ceded countries or from expenditure under
taken for the actual administration of the said countries.318 [The 
word “States” here refers not to State entities but to provincial 
bodies.]
(28) The Treaty of Peace between France and Prus
sia, signed at Tilsit on 9 July 1807, made the suc
cessor State liable for debts contracted by the former 
sovereign for or in the ceded territories. Article 24 of 
the Treaty reads as follows:

316 A. J. H. de Clercq, Receuil des traites de la France (Paris, 
Durand, 1880), vol. 1 (1713-1802), pp. 336-337; G. F. de Martens, 
ed., Recueil des principaux traites (Gottingen, Dieterich, 1829), 
vol. VI, pp. 422-423. [Translation from French.]

3'7 Cf. Sack, toe. cit., pp. 268-269.
318 de Clercq, Recueil des traites de la France, vol. 1 (op. cit.), 

pp. 426-427; G. F. de Martens, ed., Recueil des principaux traites 
(Gottingen, Dieterich, 1831), vol. VII, p. 299; Baron Descamps 
and L. Renault, Recueil international des traites du XlXe siecle (Pa
ris, Rousseau), vol. 1 (1801-1825), p. 3. [Translation from French.]

Such undertakings, debts and obligations of whatsoever nature 
as His Majesty the King of Prussia may have entered into or con
tracted ... as owner of countries, territories, domains, property and 
revenue ceded or renounced by His Majesty under this Treaty 
shall be assumed by the new owners...319
(29) Article 9 of the Treaty of 26 December 1805 
between Austria and France provided that His Majes
ty the Emperor of Germany and Austria:

shall remain free of any obligation in relation to any debts 
whatsoever which the House of Austria has contracted by reason 
of possession, and has secured on the territory of the countries re
nounced by it under this Treaty320
Similarly, article 8 of the Treaty of 11 November 
1807 between France and Holland provided that

such undertakings, debts and obligations of whatsoever nature 
as His Majesty the King of Holland may have entered into or con
tracted as owner of the ceded cities and territories shall be as
sumed by France....321
Article XIV of the Treaty of 28 April 1811 between 
Westphalia and Prussia is identical with the article 
just cited.322
(30) Article VIII of the Treaty of Luneville of 
9 February 1801 served as a model for article 5 of the 
Treaty of Paris between France and Wurttemburg of 
20 May 1807, which stated:

Article VIII of the Treaty of Luneville concerning debts secured 
on the territory of the countries on the left bank of the Rhine 
shall serve as a basis and rule in respect of the debts with which 
the possessions and countries included in the cession under arti
cle II of the present Treaty are encumbered.323
The Treaty of 14 November 1802 between the Batav
ian Republic and Prussia contains a similarly worded 
article IV.324 Again, aticle XI of the Treaty of 22 Sep
tember 1815 between the King of Prussia and the 
Grand Duke of Saxe-Weimar-Eisenach provided that 
“His Royal Highness shall assume [any debts] ... 
specially secured on the ceded districts”.325 * *
(31) Article IV of the Treaty of 4 June 1815 be
tween Denmark and Prussia provided as follows:

H.M. the King of Denmark undertakes to assume the obliga
tions which H.M. the King of Prussia has contracted in respect 
of the Duchy of Lauenburg under articles IV, V and IX of the

319 A. J. H. de Clercq, Recueil des traites de la France (Paris, 
Durand, 1880), vol. II, (1803-1815), p. 221; G. F. de Martens, ed., 
Recueil.... 1835, vol. VIII, p. 666; Descamps and Renault, op. 
cit., p. 184. [Translation from French.]

320 de Clercq, Recueil des Traites de la France, vol. II (op. cit.), 
pp. 147-148; de Martens, ed., Recueil..., vol. VIII (op. cit.), 
p. 391; Descamps and Renault, op. cit., p. 153. [Translation from 
French.]

321 de Clercq, Recueil..., vol. II (op. cit.), p. 241; de Martens, 
ed., Recueil..., vol. Vlll (op. cit.), p. 720. [Translation from 
French.]

322 de Martens, ed.. Nouveau Recueil de traites (Gottingen, Die
terich, 1817), vol. 1, p. 367.

323 de Clercq, Recueil..., vol. I (op. cit.), vol. I, p. 582; de Mar
tens, ed. Recueil des principaux traites (Gottingen, Dieterich, 1831), 
vol. VII, p. 430 [translation from French).

324 de Martens, ed. Recueil..., vol. VII, (op. cit.), pp. 427-428.
325 de Martens, ed., Nouveau Recueil de traites (Gottingen, Die

terich, 1831), vol. Ill, p. 330; Descamps and Renault, op. cit.,
p. 513.
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Treaty of 29 May 1815 between Prussia and His Britannic Majes
ty, King of Hanover...326
The Franco-Austrian agreement of 20 November 
1815, whose 26 articles dealt exclusively with debt 
questions, required the successor State to assume 
debts which “formed part of the French public debt” 
(State debts) but “originated as debts specially sec
ured on countries which have ceased to belong to 
France or were contracted for purposes of the internal 
administration of the said countries” (article VI).327
(32) Even though an irregular forced annexation of 
territory was involved, mention may be made of the 
assumption by the Third Reich, under the Agree
ment of 4 October 1941, of debts contracted by Cze
choslovakia for the purchase of private railways in 
the Lander seized from it by the Reich.328 Debts of 
this kind seem to be governmental in origin and local 
in purpose.
(33) After the Second World War, France, which 
had regained Tenda and Briga from Italy, agreed to 
assume part of the Italian debt only subject to the 
following four conditions: (a) that the debt was attri
butable to public works or civilian administrative ser
vices in the transferred territories; (b) that the debt 
was contracted before Italy’s entry into the war and 
was not intended for military purposes; (c) that the 
transferred territories had benefited from the debt; 
and (d) that the creditors resided in the transferred 
territories.
(34) Succession to special State debts which were 
used to meet the needs of a particular territory is 
more likely if the debts in question are backed by a 
special security arrangement. The predecessor State 
may have secured its special debt on tax revenue der
ived from the territory which it is losing or on prop
erty situated in the territory in question, such as for
ests, mines or railways. In both cases, succession to 
such debts is usually accepted.
(35) On rare occasions, however, the passing of lo
calized debts was refused. One such example is arti
cle 255 of the Treaty of Versailles, which provided a 
number of exceptions to the general principle, laid

326 de Martens, ed., Nouveau Recueil..., 1887, vol. II, p. 350; 
Descamps and Renault, op. tit., p. 426.

327 de Martens, ed., Nouveau Retueii..., vol. II, op. cit., p. 723;
Descamps and Renault, op. cit., p. 531; British and Foreign State 
Papers, 1815-1816, vol. Ill (London, Ridgway, 1838), pp. 326-327. 
See also article 5 of the Treaty of 14 October 1809 between France 
and Austria, concerning debts secured on the territories ceded to 
France by Austria (Upper Austria, Carniol, Carinthia, Istria) (de 
Clercq, Recueil..., vol. 11 (op. cit.), p. 295; de Martens, ed., Nou
veau Recueil__ vol. I (op. cit.), p. 213); article VII of the Treaty
of 3 June 1814 between Austria and Bavaria (de Martens, ed., 
Nouveau Recueil__ vol. II (op. cit.), p. 21); article IX of the Trea
ty of 18 May 1815 between Prussia and Saxony (de Clercq, Re
cueil..., vol. II (op. cit.), pp. 520-521; de Martens, ed., Nouveau 
Recueil..., vol. II (op. cit.), pp. 277-278); article XIX of the Treaty 
of Cession of 16 March 1816 under which the Kingdom of Sar
dinia ceded to Switzerland various territories in Savoy which were 
incorporated into the Canton of Geneva (de Martens, ed., Nouveau 
Recueil... (Gottingen, Dieterich, 1880), vol. IV, p. 223; Descamps 
and Renault, op. cit., p. 555).

328 I. Paenson, op. cit., p. 113.

down in article 254, for the succession to the public 
debts of the predecessor State.329 Thus, in the case of 
all ceded territories other than Alsace-Lorraine, that 
portion of the debt of the German Empire or the 
German States which represented expenditure by 
them upon property and possessions belonging to 
them and situated in the ceded territories was not as
sumed by the successor States. Obviously, political 
considerations played a role in this particular case.
(36) From the foregoing observations, it may be 
concluded that, while there appears to exist a fairly 
well established practice requiring the successor State 
to assume a localized State debt, no such consensus 
can be found with regard to general State debts. Al
though the refusal of the successor State to assume 
part of the general debt of the predecessor State 
seems to prevail in writings on the subject and in ju
dicial and State practice, political consideration or 
considerations of expediency have admittedly played 
some part in such refusals. At the same time, those 
considerations appear to have been even more pres
ent in cases where the successor State ultimately as
sumed a portion of the general debt of the prede
cessor State, as occurred in the peace treaties ending the 
First World War. In any event, it must also be ac
knowledged that the bulk of the treaty precedents 
available is largely composed of treaties terminating 
a state of war; there is a strong presumption that that 
is not a context in which States express their free 
consent or are inclined to yield to the demands of 
justice, of equity or even of law, if it exists.
(37) Whatever the case, the refusal of the successor 
State to assume part of the national public debt of 
the predecessor State appears to have logic on its 
side, as one author remarks, although he agrees that 
this approach is “hard ... for the ceding State, which 
is deprived of part of its property without being re
lieved of its debt, whereas the cessionary State is en
riched or enlarged without correspondingly increasing 
its debt burden.330 It is useless, however, to seek for 
the existence of an incontestable rule of international 
law to avoid that situation. Under the circumstances, 
the Commission proposes, in the absence of an 
agreement between the parties concerned, the intro
duction of the concept of equity as the key to the so
lution of the questions relating to the passing of 
State debts. That concept has already been adopted 
by the Commission in part I of the draft and there
fore does not require detailed commentary here.331 * *
(38) The rules enunciated in article 21 keep certain 
parallelisms with those of article 12, relating to the 
passing of State property. Paragraph 1 thus lays 
down, and thereby attempts to encourage, settlement 
by agreement between the predecessor and successor

329 See para. (13) above.
330 L. Cavare, Le droit international public posit if, 3rd ed. (Paris, 

Pedone, 1967), vol. I, p. 380.
331 Yearbook... 1976, vol. II (Part Two), pp. 132-133, document

A/3’1/10, chap. IV, sect. B.2, paras. 16—24 of the introductory
commentary to section 2 of part 1 of the draft.
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States. Although it reads “the passing ... is to be 
settled...”, the paragraph should not be interpreted 
as presuming that there is always such a passing. 
Paragraph 2 provides for the situation where no such 
agreement can be reached. It stipulates that “an 
equitable proportion” of the State debt of the prede
cessor State shall pass to the successor State. In order 
to determine what constitutes “an equitable propor
tion”, all the relevant factors should be taken into 
account in each particular case. Such factors must in
clude, among others, “the property, rights and inter
ests” which pass to the successor State in relation to 
the State debt in question.
(39) Article 21 is drafted in such a manner as to 
cover all types of State debts, whether general or lo
calized. It may readily be seen under paragraph 2 that 
localized State debts would pass to the successor 
State since the “property, rights and interests” der
ived from the localized State debts pass by definition 
to the successor State.

Article 22. Newly independent States

When the successor State is a newly independent 
State:

1. No State debt of the predecessor State shall pass 
to the newly independent State, unless an agreement 
between the newly independent State and the prede
cessor State provides otherwise in view of the link be
tween the State debt of the predecessor State connect
ed with its activity in the territory to which the suc
cession of States relates and the property, rights and 
interests which pass to the newly independent State.

2. The provisions of the agreement referred to in 
the preceding paragraph should not infringe the 
principle of the permanent sovereignty of every people 
over its wealth and natural resources, nor should their 
implementation endanger the fundamental economic 
equilibria of the newly independent State.

Commentary

(1) Article 22 concerns the succession to State debts 
by a newly independent State. As has been noted,332 
at its twenty-eighth session, the Commission in
cluded in part I of the draft a parallel article relating 
to the succession to State property by a newly inde
pendent State, namely, article 13.333
(2) The Commission has on several occasions af
firmed the necessity and utility of including “newly 
independent States” as a distinct type of succession 
of States. It did so in its draft articles on succession 
of States in respect of treaties334 and again in the

332 See para. 57 above.
333 See section B.l above.
334 Yearbook... 1974, vol. II (Part One), pp. 167-169, document 

A/9610/Rev.I, paras. 45, 57-60.

present set of draft articles in connexion with succes
sion to State property.335 It might be argued by some 
that decolonization is a “closed book” belonging al
most entirely to the history of international relations 
and that, consequently, there is no need to include 
“newly independent States” in a typology of succes
sion of States. In fact, decolonization is not yet a 
thing of the past. Important parts of the world are 
still dependent, even though some cover only a small 
area. Decolonization is far from complete from yet 
another point of view. If decolonization is taken to 
mean the end of a relationship based on political 
domination, it has reached a very advanced stage. 
However, economic relations are vital, and are much 
less easily rid of the effects of colonization than pol
itical relations. Political independence may not be ge
nuine independence and, in reality, the economy of 
newly independent States may long remain particu
larly dependent on the former metropolitan country 
and firmly bound to it, even taking account of the 
fact that the economies of nearly all countries are in
terdependent. The usefulness of the draft articles on 
succession to State debts cannot therefore be denied, 
not only with respect to territories which are still de
pendent but also with respect to countries which 
have recently attained political independence and 
even for countries which attained political indepen
dence much earlier. In fact, the debt problem, includ
ing the servicing of the debt, the progressive amor
tization of the principal and the payment of interest, 
all spread over several years, if not decades, is the 
most typical example of matters covered by succes
sion which long survive political independence. Thus, 
the effects of problems connected with succession of 
States in respect of State debts continue to be felt for 
many decades, and would appear more lasting than 
in the case of succession in respect of treaties or 
State property, in each of which the Commission ne
vertheless devoted a chapter to decolonization. 
Learned jurists continue to be concerned with succes
sion of States in the case of newly independent 
States. Recent studies, particularly those of the Inter
national Law Association,336 show that there is still a 
need to devote particular attention to the problem of 
decolonization.
(3) Before reviewing State practice and the views of 
jurists on the fate of State debts in the process of 
decolonization, it may be of historical interest to note 
the extent to which colonial powers were willing, in 
cases of colonization which occurred during the last 
century and the early 1900s, to assume the debts of 
territories colonized. State practice seems contradicto
ry in this respect. In the cases of the annexation of 
Tahiti in 1880 (by internal law), Hawaii in 1898 (by 
internal law), and Korea in 1910 (by treaty), the 
States which annexed those territories assumed whol
ly or in part the debts of the territory concerned.337

335 Yearbook... 1976, vol. II (Part Two), pp. 140-141, document 
A/31/10, chap. IV, sect. B.2, para. (3) of the commentary to ar
ticle 13.

336 International Law Association, op. cit., p. 102.
337 Feilchenfeld, op. cit., pp. 369, 377 and 378 respectively.
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In an opinion relating to the Joint Resolution of the 
United States Congress providing for the annexation 
of Hawaii, the United States Attorney-General stated 
that

... the general doctrine of international law, founded upon ob
vious principles of justice, is that, in the case of annexation of a 
State or cession of territory, the substituted sovereignty assumes 
the debts and obligations of the absorbed State or territory—it 
takes the burdens with the benefits.338
In the case of the annexation of the Fiji Islands in 
1874, it appears that the United Kingdom, after an
nexation, agreed to voluntarily undertake payment of 
certain debts contracted by the territory before an
nexation, as an “act of grace”.339 The metropolitan 
Power did not recognize a legal duty to discharge the 
debts concerned. A similar position appears to have 
been taken on the annexation of Burma by the Unit
ed Kingdom in 1886.340
(4) In other cases, the colonial Powers refused to 
honour the debts of the territory concerned. In the 
1895 treaty establishing the (second) French protecto
rate over Madagascar, article 6 stated that, inter alia,

The Government of the French Republic assumes no responsi
bility with respect to undertakings, debts or concessions contract
ed by the Government of Her Majesty the Queen of Madagascar 
before the signing of the present Treaty.341
Shortly after the signing of that treaty, the French 
Minister for Foreign Affairs declared in the Chamber 
of Deputies that, as regards the debts contracted 
abroad by the Madagascar Government,

the French Government shall, without having to guarantee 
them for our own account, follow strictly the rules of internation
al law governing cases in which sovereignty over a territory is 
transferred as a result of military action.342
According to one writer, while that declaration recog
nized the existence of rules of international law gov
erning the treatment of debts of States which had 
lost their sovereignty, it also made clear that, accord
ing to the opinion of the French Government, there 
was no rule of international law which compelled an 
annexing State to guarantee or assume the debts of 
annexed States.343 The Annexation Act of 1896, by 
which Madagascar was declared a French colony, was 
silent on the issue of succession to Malagasy debts.

Colonial powers also refused to honour debts of co
lonized territories on the grounds that the previously 
independent State retained a measure of legal person
ality. Such appears to have been the case with the 
protectorates established at the end of the nineteenth 
century in Tunisia, Annam, Tonkin and Cambo

338 O’Connell, State Succession ... (op. cit.), p. 377.
339 Feilchenfeld, op. cit., p. 292.
340 Ibid., p. 379. It appears that the British Government did not 

consider Upper Burma to be a “civilized country” and that there
fore rules more favourable to the “succeeding Government” 
could be applied than in the case of the incorporation of a “civ
ilized” State. O’Connell, State Succession ... (op. cit.), vol. I, 
pp. 358-360.

341 See Feilchenfeld, op. cit., p. 372, foot-note 20.
342 Ibid., p. 373, foot-note 22.
343 Ibid., p. 373.

dia.344 A further example may be mentioned, that of 
the annexation of the Congo by Belgium.345 In the 
1907 treaty of cession, article 3 provided for the suc
cession of Belgium in respect of all the liabilities and 
all the Financial obligations of the “Congo Free 
State”, as set forth in annex C. However, in article 1 
of the Colonial Charter of 1908, it is stated that the 
Belgian Congo was an entity distinct from the met
ropolitan country, having separate laws, assets and 
liabilities, and that, consequently, the servicing of the 
Congolese debt was to remain the exclusive respon
sibility of the colony, unless otherwise provided by 
law.

(а) Early decolonization

(5) In the case of the independence of 13 British co
lonies in North America, the successor State, the 
United States, did not succeed to any of the debts of 
the British Government. Neither the Treaty of Ver
sailles of 1783, by which Great Britain recognized the 
independence of those colonies, nor the constituent 
instruments of the United States (the Articles of 
Confederation of 1776 and 1777 and the Constitution 
of 1787) mention any payment of debts owed by the 
former metropolitan Power.346 This precedent was al
luded to in the 1898 peace negotiations between 
Spain and the United States following the Spanish- 
American War. The Spanish delegation asserted that 
there were publicists who maintained that the 13 co
lonies which had become independent had paid 15 
million pounds to Great Britain for the extinguish
ment of colonial debts. The American delegation, 
however, viewed the assertion as entirely erroneous, 
pointing out that the preliminary (1782) and defini
tive (1783) treaties of peace between the United 
States and Great Britain contained no stipulation of 
the kind referred to.347
(б) A similar resolution of the fate of the State 
debts of the predecessor State occurred in South Am
erica upon the independence of Brazil from Portugal 
in the 1820s. During the negotiations in London in 
1822, the Portuguese Government claimed that part 
of its national debt should be assumed by the new 
State. In a dispatch of 2 August 1824, the Brazilian 
plenipotentiaries informed their Government of the 
way in which they had opposed that claim, which 
they deemed inconsistent with the examples fur
nished by diplomatic history. The dispatch states:

Neither Holland nor Portugal itself, when they separated from 
the Spanish Crown, paid anything to the Court of Madrid in ex
change for the recognition of their independence; recently, the 
United States likewise paid no monetary compensation to Great 
Britain for similar recognition.348

344 Ibid., pp. 369-371.
345 Ibid., pp. 375-376.
346 Ibid., pp. 53-54.
347 Ibid., p. 54, foot-note 95.
348 Dispatch of 2 August 1824 in Archivo diplomatic de inde

pendence, vol. II, p. 95, cited by H. Accioly in Traite de droit in
ternational public, P. Goule, transl. (Paris, Sirey, 1940), vol. I,
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The Treaty between Brazil and Portugal of 29 August 
1825, which resulted from the negotiations, in fact 
made no express reference to the transfer of part of 
the Portuguese State debt to Brazil. However, since 
there were reciprocal claims involving the two States, 
a separate instrument—an additional agreement of the 
same date—made Brazil responsible for the payment 
of 2 million pounds sterling as part of an arrange
ment designed to liquidate those reciprocal claims.
(7) With regard to the independence of the Spanish 
colonies in America,349 article VII of the Treaty of 
Peace and Friendship, signed at Madrid on 28 De
cember 1836 between Spain and newly independent 
Mexico, reads as follows:

Considering that the Mexican Republic, by a Law passed on the 
28th of June, 1824, in its General Congress, has voluntarily and 
spontaneously recognized as its own and as national, all debt con
tracted upon its Treasury* by the Spanish Government of the 
Mother Country and by its Authorities, during the time they ruled 
the now independent Mexican Nation*, until, in 1821, they entirely 
ceased to govern it ... Her Catholic Majesty ... and the Mexican 
Republic, by common accord, desist from all claim or pretension 
which might arise upon these points, and declare that the 2 High 
Contracting Parties remain free and quit from henceforward for 
ever from all responsibility on this head.350
It thus seems clear that, in accordance with its uni
lateral statement, independent Mexico had taken 
over only those debts of the Spanish State which had 
been contracted for and on behalf of Mexico and had 
already been charged to the Mexican Treasury.
(8) Article V of the Treaty of Peace and Friendship 
and Recognition, signed at Madrid on 16 February 
1840 between Spain and Ecuador, in turn provided 
that

The Republic of Ecuador ... recognizes voluntarily and spon
taneously every debt contracted upon the credit of its Treasury, 
whether by direct orders of the Spanish Government or by its author
ities established in the Territory* of Ecuador, provided that such 
debts are always registered in the account books belonging to the 
treasuries of the ancient kingdom and presidency of Quito, or 
provided that it is shown through some other legal and equivalent 
means that they have been contracted within the said Territory by 
the said Spanish Government and its authorities while they admi
nistered the now independent Ecuadorian Republic, until they 
ceased governing it in the year 1822 ... .351
(9) A provision more or less similar to the one in 
the treaties mentioned above may be found in arti
cle V of the Treaty of 30 March 1845 between Spain 
and Venezuela, in which Venezuela recognized

pp. 198-199. It would appear that the matter at issue was less a 
question of Brazil’s taking over part of the Portuguese State public 
debt than of the payment of “compensation” in exchange for the 
“recognition of independence”.

349 See J. B. Moore, A Digest oj International Law (Washington, 
D.C., U.S. Government Printing Office, 1906), vol. I, pp. 342-343. 
See also Feilchenfeld, op. cit., pp. 251-257, and Jeze, “L’emprunt 
dans les rapports internationaux...”, toe. cit., p. 76. The case of 
Cuba is dealt with in para. (12) below.

350 British and Foreign State Papers, 1835-1836, vol. XXIV 
(London, Ridgway, 1853), pp. 868-869.

351 Marques de Olivart, Coleccion de los Tratados, Convenios y 
Documentos Internacionales (Madrid, El Progreso Editorial, 1890), 
vol. 1, pp. 144-145. [Translation from Spanish.]

as a national debt ... the sum to which the debt owing by the 
treasury of the Spanish Government amounts and which will oe 
found entered in the ledgers and account books of the former 
Captaincy-General of Venezuela, or which may arise from other 
fair and legitimate claims.352
Similar wording may be found in a number of trea
ties concluded between Spain and the former colon
ies.353
(10) The cases of decolonization of the former Span
ish dependencies in America would seem to repre
sent a departure from the earlier precedents set by 
the United States and Brazil. However, it may be 
noted that the departure was a limited one, not in
volving a succession to the national debt of the 
predecessor State but rather to two types of debts: 
those contracted by the predecessor State for and on 
behalf of the dependent territory and those contract
ed by an organ of the colony. As has been noted,354 
the latter category of debts, considered as proper to 
the territory itself, are in any event excluded from 
the subject-matter of the present draft articles as they 
do not properly fall within the scope and definition 
of State debts of the predecessor State. In spite of the 
fact that overseas possessions were considered under 
the colonial law of the time a territorial extension of 
the metropolitan country, with which they formed a 
single territory, it did not occur to writers that any 
part of the national public debt of the metropolitan 
country should be imposed on those possessions.355 
This was a natural solution, according to an author, 
because “the creditors [of the metropolitan country] 
could never reasonably assume that their debts 
would be paid out of the resources to be derived 
from such a financially autonomous territory”.356 
What was involved was not a participation of the for
mer Spanish-American colonies in the national debt 
of the metropolitan territory of Spain, but a take-over 
by those colonies of State debts, admittedly of Spain 
but contracted by the metropolitan country on behalf 
and for the benefit of its overseas possessions.357 * It

352 British and Foreign State Papers, 1846-1847, vol. XXXV 
(London, Harrison, 1860), p. 302.

353 For example, article IV of the Treaty between Spain and 
Argentina of 9 July 1859 (ibid., 1859-1860, vol. L (London, Ridg
way, 1867), p. 1161); article 11 of the Treaty between Spain and 
Uruguay of 9 October 1841 (ibid., 1841-1842, vol. XXX, 1858, 
p. 1366); article V of the Treaty between Spain and Costa Rica of 
10 May 1850 (ibid., 1849-1850, vol. XXXIX (London, Harrison, 
1863), p. 1331); article V of the Treaty between Spain and Nica
ragua of 25 July 1850 (ibid., p. 1340); article IV of the Treaty be
tween Spain and Guatemala of 29 May 1863 (ibid., 1868-1869, 
vol. LIX (London, Ridgway, 1854) p. 1201); article IV of the Trea
ty between Spain and El Salvador of 24 June 1865 (ibid., 
1867-1868, vol. LVI11 (London, Ridgway, 1873) pp. 1251-1252.

354 See paras. (15) et seq. of the commentary to articles 17 and 
18 above.

355 Cases of unlimited colonial exploitation, whereby a metro
politan Power, during the time of old colonial empires, was able 
to cover part of its national debt by appropriating all of the re
sources or raw materials of the colonies, have been disregarded as 
being archaic or rare. See foot-note 405 below.

356 Jeze, “L’emprunt dans les rapports internationaux...” (toe. 
cit.), p. 74.

357 It seems clear, however, that the South American republics 
which attained independence did not seek to determine whether

{Continued on next page.)
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must also be pointed out that in the case of certain 
treaties there was a desire to achieve a “package 
deal” involving various reciprocal compensations 
rather than any real participation in the debts con
tracted by the predecessor State for and on behalf of 
the colony.

Finally, it may be noted that, in most of the cases 
involving Spain and her former colonies, the debts 
assumed by the successor States were assumed by 
means of internal legislation, even before the conclu
sion of treaties with Spain, which often merely took 
note of the provisions of those internal laws. None of 
the treaties, however, speak of rules or principles of 
international law governing succession to State debts. 
Indeed, many of the treaty provisions indicate that 
what was involved was a “voluntary and spontane
ous” decision on the part of the newly independent 
State.
(11) Mention should, however, be made of one Lat
in American case which appears to be at variance 
with the general practice of decolonization in that re
gion as outlined in the preceding paragraph. This re
lates to the independence of Bolivia. A Treaty of 
Recognition, Peace and Friendship, signed between 
Spain and Bolivia on 21 July 1847, provides in article 5 
that

The Republic of Bolivia ... has already spontaneously recog
nized, by the law of 11 November 1844, the debt contracted against 
its treasury, either by direct orders of the Spanish Government*, or 
by orders emanating from the established authorities of that Gov
ernment in the Territory of Upper Peru, now the Republic of Bo
livia; and [recognizes! as consolidated debt of the Republic, in the 
same category as the most highly privileged debt, all the credits, 
of whatever description, for pensions, salaries, supplies, advances, 
freights, forced loans, deposits, contracts and every other debt, either 
arising from the war or prior thereto*, which are a charge upon the 
aforesaid treasury, provided always that such credits proceed from 
the direct orders of the Spanish Government* or of their established 
authorities in the provinces which now form the Republic of 
Bolivia,... ,358
(12) The Anglo-American precedent of 1783 and the 
Portuguese-Brazilian precedent of 1825 were followed 
by the Peace Treaty of Paris of 10 December 1898 
concluded at the end of the war between the United 
States and Spain. The charging of Spanish State debts 
to the budget of Cuba by Spain was contested. The 
assumption that charging a debt to the accounts of 
the Cuban Treasury meant that it was a debt con
tracted on behalf and for the benefit of the island 
was successfully challenged by the United States 
plenipotentiaries. The Treaty of 10 December 1898 
freed Spain only from liability for debts proper to 
Cuba, that is, debts contracted after 24 February 1895 
and the mortgage debts of the municipality of Hava-
(Fool-note 357 continued.)
the metropolitan country had been fully justified in including the 
debt among the liabilities of their respective treasuries. The inclu
sion of that debt in the accounts of the treasury of the colony 
by the metropolitan country was based on an assumption that the 
debt had been concluded on behalf and for the benefit of the co
lony. Such an assumption was vigorously challenged in later cases 
of succession. See para. (12) below.

358 British and Foreign State Papers, 1868-1869 (London, Ridg
way, 1874) vol. LIX, p. 422.

na. It did not‘allow succession to any portion of the 
Spanish State debt which Spain had charged to 
Cuba.359

(b) Decolonization since the Second World War

(13) An examination of cases of decolonization since 
the Second World War indicates little conformity in 
the practice of newly independent States. There are 
precedents in favour of succession to State debts and 
precedents against, as well as cases of repudiation of 
such debts after they had been accepted. It is not the 
intention of the Commission to overburden its report 
by including a complete catalogue of all cases of de
colonization since the Second World War. The cases 
mentioned below are not intended to represent an ex
haustive survey of practice in the field but are rather 
provided as illustrative examples.
(14) The independence of the Philippines was au
thorized by the Philippines Independence Act (other
wise known as the “Tydings-McDuffie Act”) of the 
United States Congress, approved on 24 March 
1934.360 By that Act, a distinction was made between 
the bonds issued before 1934 by the Philippines with 
the authorization of the United States Congress and 
other public debts. Provision was made that the 
United States declined all responsibility for those 
post-1934 debts of the archipelago. The inference has 
thus been drawn that the United States intended to 
maintain pre-1934 congressionally authorized debts.361 
As regards these pre-1934 debts, by a law of 7 Au
gust 1939, the proceeds of Philippine export taxes 
were allocated to the United States Treasury for the 
establishment of a special fund for the amortization 
of the pre-1934 debts contracted by the Philippines 
with United States authorization. Under the 1934 and 
1939 Acts, it was provided that the archipelago could 
not repudiate loans authorized by the predecessor 
State and that, if, on the date of independence, the 
special fund should be insufficient for service of that 
authorized debt, the Philippines would make a pay
ment to balance the account. Under both its Consti
tution (article 17) and the Treaty of 4 July 1946 with 
the United States, the Philippines assumed all the 
debts and liabilities of the islands.
(15) The case of the independence of India and Pa
kistan is another example where the successor State 
accepted the debts of the predecessor State. It would 
be more correct to speak of successor States, and in 
fact this seems a two-stage succession as a result of 
partition, Pakistan succeeding to India, which suc
ceeded to the United Kingdom. It has been explained 
that

359 Feilchenfeld, op. cit., pp. 329-343; Moore, op. cit., pp. 351 
et seq.; Jeze, “L’emprunt dans les rapports internationaux...” 
(loc. cit.), p. 84.

360 O’Connell, State Succession... (op. cit.), p. 433; G. Fischer, 
Un cas de decolonisation — Les Etats-Unis et les Philippines (Paris, 
Libraire generate de droit et de jurisprudence, 1960), p. 264; and M. 
Whiteman, Digest of International Law (Washington, D.C., U.S. 
Government Printing Office, 1963), vol. 2, pp. 211-213, 854.

361 Fischer, op. cit., p. 264.
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There was no direct repartition of the debts between the two 
Dominions. All financial obligations, including loans and guaran
tees, of the central Government of British India remained the re
sponsibility of India ... While India continued to be the sole deb
tor of the central debt, Pakistan’s share of this debt, proportionate 
to the assets it received, became a debt to India.362
It does not seem that many distinctions were made 
regarding the different categories of debt. Only one 
appears to have been made by the Committee of Ex
perts set up to recommend the apportionment of as
sets and liabilities. This was the public debt com
posed of permanent loans, Treasury bills and special 
loans, as against the unfunded debt, which comprised 
savings bank deposits and bank deposits. These var
ious obligations were assigned to India, but it is not 
indicated whether they were debts proper to the de
pendent territory, which would have devolved upon 
it in any event, or debts of the predecessor State, 
which would thus have been transferred to the suc
cessor State. The problem to which the Committee of 
Experts devoted most attention appears to have been 
that of establishing the modalities for apportioning 
the debt between India and Pakistan. An agreement 
of 1 December 1947 between the two States was to 
embody the practical consequences of this and deter
mine the respective contributions. That division, 
however, has not been implemented owing to differ
ences between the two States as to the sums in
volved. (These problems relating to separation of 
States will be considered in greater detail in connex
ion with a more appropriate type of succession.)
(16) The problems arising from the succession of In
donesia to the Kingdom of the Netherlands were, as 
far as debts are concerned, reflected essentially in 
two instruments: the Round-Table Conference
Agreement, signed at The Hague on 2 November
1949.363 an(j the Indonesian Decree of 15 February 
1956, which repudiated the debt, Indonesia having 
denounced the 1949 agreements on 13 February
1956.364 The Financial and Economic Agreement 
(which is only one of the Conference agreements) 
specifies the debts which Indonesia agreed to as
sume.365 Article 25 distinguishes four series of debts:
(a) a series of six consolidated loans; (b) debts to 
third countries; (c) debts to the Kingdom of the 
Netherlands; (d) Indonesia’s internal debts.
(17) The last two categories of debts need not be 
taken into consideration here. Indonesia’s debts to 
the Kingdom of the Netherlands were in fact debt- 
claims of the predecessor State, and thus do not con
cern the present report. The internal debts of Indo
nesia at the date of transfer of sovereignty are also 
excluded by definition. However, it should be noted 
that this category was not precisely defined. The

362 O’Connell, State Succession... (op. cit.), p. 404.
363 United Nations, Treaty Series, vol. 69, p. 3. See also O’Con

nell, State Succession... (op. cit.), pp. 437-438; and Paenson, op. 
cit., pp. 77-78.

364 Rousseau, op. cit., pp. 451-452.
365 United Nations, Treaty Series, vol. 69, pp. 252-258, draft Fi

nancial and Economic Agreement, articles 25-27.

predecessor State later interpreted that provision as 
including debts which the successor State considered 
as “war debts” or “odious debts”. It would appear 
that this was a factor in the denunciation and repu
diation of the debt in 1956.366
(18) The other two categories of debts to which the 
newly independent State succeeded involved: (a) con
solidated debts of the Government of the Nether- 
lands-Indies367 and the portion attributed to it in the 
consolidated national debt of the Netherlands, con
sisting of a series of loans issued before the Second 
World War; (b) certain specific debts to third 
States.368
(19) During the Round-Table Conference, Indonesia 
brought up issues relating to the degree of autonomy 
which its organs had possessed by comparison with 
those of the metropolitan country at the time when 
the loans were contracted. The Indonesian plenipot
entiaries also, and in particular, referred to the prob
lem of their assignment, and the utilization of and 
benefit derived from those loans by the territory. As 
in the other cases, it appears that the results of the 
negotiations at The Hague should be viewed as a 
whole and in the context of an over-all arrangement. 
The negotiations had led to the creation of a “Neth- 
erlands-Indonesian Union”, which was dissolved in 
1954. Shortly afterwards, in 1956, Indonesia repudi
ated all its colonial debts.
(20) As far as the independence of Libya is con
cerned, the General Assembly of the United Nations 
resolved the problem of the succession of States, in
cluding the succession to debts, in resolution 388 (V) 
of 15 December 1950 entitled “Economic and finan
cial provisions relating to Libya”, article IV of which 
stated that “Libya shall be exempt from the payment 
of any portion of the Italian public debt”.
(21) Guinea attained its independence in 1958, fol
lowing its negative vote in the constitutional referen
dum of 28 September of the same year establishing 
the Fifth Republic and the French Community. One 
writer stated: “Rarely in the history of international 
relations has a succession of States begun so abrupt
ly”.369 * * The implementation of a monetary reform in 
Guinea led to that country’s leaving the franc area. 
To that was added the fact that diplomatic relations

366 See Libre Belgique of 12 August 1956: “L’Indonesie repu- 
die sa dette envers les Pays-Bas”, quoted in: France, Presidence 
du Conseil et Ministere des affaires etrangeres, La documentation 
franfaise — Problemes economiques (Paris), 28 August 1956, 
No. 452, pp. 17-18.

367 It has been maintained that these debts were contracted by 
the dependent territory on its own behalf and for its own account 
(Rousseau, op. cit., p. 451; O’Connell, State Succession... [op. cit.], 
p. 437). It appears however that the loans were contracted under 
Netherlands legislation; thus the argument could be made that the 
debts were contracted by the metropolitan Power for the account 
of the dependent territory.

368 This involved debts contracted under the Marshall Plan and 
to the United States in 1947, to Canada in 1945 and to Australia 
in 1949.

369 Gonidec, quoted by G. Tixier in “La succession a la regie
des chemins de fer de l’A.O.F., Annuaire franfais de droit inter
national, 1965 (Paris), vol. XI, 1966, p. 921.
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between the former colonial Power and the newly in
dependent State were severed for a long period. All 
these considerations were not conducive to the pro- 
mfltion of a swift solution of the problems of suc
cession of States which arose some 20 years ago. How
ever, it seems that a trend towards a settlement has 
emerged since the resumption of diplomatic relations 
between the two States in 1975. But apparently the 
problem of debts has not assumed a significant di
mension in the relations between the two States. 
This problem seems to be reduced essentially to 
questions regarding civilian and military pensions.
(22) As regards other newly independent States 
which had formerly been French dependencies in 
Africa, the case of Madagascar370 may be noted. 
Madagascar, like all former French overseas territo
ries in general, had legal personality, implying a de
gree of financial autonomy. The island was thus able 
to subscribe loans and exercised that right on the oc
casion of five public loans in 1897, 1900, 1905, 1931 
and 1942. The decision in principle to issue the loan 
was made in Madagascar by the Governor-General. 
He was given the views of various administrative or
gans and economic and financial delegations. If the 
process had stopped there and it had been possible 
for the public actually to subscribe to the loan, the 
debt would have been contracted within the simple 
framework of the financial autonomy of the depend
ent territory. The loan would then have to be termed 
a “debt proper to the territory” and could not be at
tributed to the predecessor State; consequently, it 
would not have been considered within the scope of 
the present report.371 But it appears that a further de
cision had to be taken by the administering Power. 
The decision-making process, begun in Madagascar, 
was completed within the framework of the laws and 
regulations of the central Government of the admin
istering Power. Approval could have been given 
either by a decree adopted in the Conseil d’Etat or by 
statute. In actual fact, all the Malagasy loans were 
the subject of legislative authorization by the metro
politan country.372 This authorization might be said 
to have constituted a substantial condition of the 
loan, a sine qua non, without which the issue of the 
loan would have been impossible. The power to enter 
into a genuine commitment in this regard lay only, 
it would seem, with the administering Power and by 
so doing, it assumed an obligation which might be 
compared with the guarantees required by IBRD,

370 See Bardonnet, op. cit.
371 For a different reason, the first Malagasy loan of 1897 must 

be disregarded. It was subscribed for a term of 60 years, and re
demption was completed in 1957, prior to the date of indepen
dence. Whether it is defined as a debt exclusive to the territory 
or a debt of the metropolitan country, this loan clearly does not 
concern the succession of States. It remains an exclusively colo
nial affair. The other loans do concern the succession of States be
cause their financial consequences continued to exert an effect in 
the context of decolonization.

372 See Act of 5 April 1897; Act of 14 April 1900; Act of 
19 March 1905; Act of 22 February 1931; Act of 16 April 1942. 
For further details, see the table of Malagasy public loans in Bar
donnet, op. cit., p. 650.

which confer on the predecessor State the status of 
“primary obligor” and not of “surety merely”.373
(23) These debts were assumed by the Malagasy 
Republic, which, it appears, did not dispute them at 
the time. The negotiators of the Franco-Malagasy 
Agreement on co-operation in monetary, economic 
and financial matters of 27 June 1960 thus did not 
work out any special provisions for this succession. 
Later, following a change of regime, the Government 
of Madagascar denounced the 1960 Agreement on 
25 January 1973.374
(24) The former Belgian Congo acceded to indepen
dence on 30 June 1960 in accordance with article 259 
of the Belgian Act of 19 May 1960. Civil war erupted 
and diplomatic relations between the two States were 
severed from 1960 to 1962. The problems of succession 
of States were not solved until five years later, 
in two conventions dated 6 Febrary 1965. The first 
relates to “the settlement of questions relating to the 
public debt and portfolio of the Belgian Congo Co
lony”.375 The second concerns the statutes of the 
“Belgo-Congolese Amortization and Administration 
Fund”.376
(25) The classification of debts was made in article 2 
of the Convention for the settlement of questions re
lating to the public debt and portfolio of the Belgian 
Congo Colony, which distinguished three categories 
of debts: (1) “Debts expressed in Congolese francs 
and the debt expressed in foreign currencies held by 
public agencies of the Congo as at 30 June I960 ...”;
(2) “Debt expressed in foreign currencies and gua
ranteed by Belgium ...”; (3) “Debt expressed in for
eign currencies and not guaranteed by Belgium (ex
cept the securities of such debt held by public agen
cies of the Congo)...”. This classification thus led 
ultimately to a distinction between the internal debt 
and the external debt.
(26) The internal debt should not engage attention 
for long, not because it was “internal” but because it 
was held by public agencies of the Congo,377 or, as 
one writer specifies, “three quarters” of it was.378 It 
was thus intermingled with the debts of local public 
authorities and hence cannot be regarded as a State 
debt of the predecessor State.
(27) The external debt was subdivided into gua
ranteed external debt and non-guaranteed external 
debt. The external debt guaranteed or assigned by 
Belgium extended to two categories of debts, which 
are set forth in schedule 3 annexed to the above con
vention.379 The first concerns the Congolese debt in 
respect of which Belgium intervened only as guaran

373 See paras. (53) to (56) below.
374 See Rousseau, op. cit., p. 454.
375 United Nations, Treaty Series, vol. 540, p. 227.
376 Ibid., p. 275.
377 A list of these agencies and funds is annexed to the Con

vention: ibid., p. 253.
378 C. Lejeune, “Le contentieux financier belgo-congolois”, Re

vue beige de droit international (Brussels), 1969-2, p. 546.
379 United Nations, Treaty Series, vol. 540, p. 255.
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tor. It was a debt denominated in foreign currencies 
(United States dollars, Swiss francs or other). In this 
category, mention may be made of the loan agree
ments concluded between the Belgian Congo and the 
World Bank, which are referred to in article 4 of the 
Belgo-Congolese Agreement. The guarantee and lia
bility of Belgium could naturally not extend, with re
gard to the IBRD loans, beyond “the amounts with
drawn by the Belgian Congo ... before 30 June 
1960”, i.e. before independence. When it granted its 
guarantee, it seemed that Belgium intended to act 
“as primary obligor and not as surety merely”. Ac
cording to the actual provisions of the agreements 
with IBRD, this character of State debt of the prede
cessor State emerges even more clearly in the case of 
the second category of debts guaranteed by Belgium.
(28) The second type of external debt was called 
“assigned” debt; it relates to “loans subscribed by 
Belgium, the proceeds of which were assigned to the 
Belgian Congo”.380 This is a particularly striking il
lustration of a State debt of the predecessor State. 
Belgium was no longer a mere guarantor. The obli
gation fell directly on Belgium, and it was that coun
try which was the debtor.
(29) The two types of debt, guaranteed and as
signed, were to become the responsibility of Belgium. 
That is what is provided by article 4 of the Conven
tion for the settlement of questions relating to the 
public debt, in the following terms:

1. Belgium shall assume sole liability in every respect for the 
part of the public debt listed in schedule 3, which is annexed to 
this Convention and which forms an integral part thereof.

[The preceding paragraphs describe the contents of schedule 3.]

2. With regard to the Loan Agreements concluded between 
the Belgian Congo and the International Bank for Reconstruction 
and Development, the part of the public debt referred to in para
graph 1 of this article shall comprise only the amounts withdrawn 
by the Belgian Congo, under those Agreements, before 30 June 
I960.381

(30) The external debt not guaranteed by Belgium, 
which was expressed in foreign currency in the case 
of the “Dillon loan” issued in the United States and 
in Belgian currency in the case of other loans, was 
owed, as one writer says, to “people who have been 
referred to as ‘the holders of colonial bonds’”, 95 per 
cent of whom were Belgians.382 What would seem to 
have been involved was a kind of “colonial debt”, 
which would be outside the scope of consideration. 
However, it might be relevant, according to another 
author’s view, “that the financial autonomy of the 
Belgian Congo was purely formal in nature and that 
the administration of the colony was completely in 
the hands of the Belgian authorities.”383 However, 
neither Belgium nor the Congo agreed to have that 
debt devolve upon it, and the two countries avoided 
the difficulty by setting up a special international

380 Ibid., p. 257.
381 Ibid., p. 231.
382 Lejeune, loc. cit., p. 546.
383 Rousseau, op. cit., p. 453.

agency to handle the debt. That is the significance of 
articles 5 to 7 of the Convention for the settlement 
of questions relating to the public debt, which esta
blished a Fund.384
(31) The establishment of the Fund, an “autono
mous international public agency”, and the arrange
ment for joint contributions to it implied two things:

(a) Neither State in any sense accepted the status 
of debtor. That is made clear by article 14 of the 
Convention:

The settlement of the public debt of the Belgian Congo, which 
is the subject of the foregoing provisions, constitutes a solution 
in which each of the High Contracting Parties reserves its legal 
position with regard to recognition of the public debt of the Bel
gian Congo.

(b) The two States nevertheless regarded the mat
ter as having been finally settled. That is stated in 
the first paragraph of article 18 of the Convention:

The foregoing provisions being intended to constitute a final 
settlement of the problems to which they relate, the High Con
tracting Parties undertake to refrain in the future from any dis
cussion and from any action or recourse whatsoever in connexion 
either with the public debt or with the portfolio of the Belgian 
Congo. Each Party shall hold the other harmless, fully and irre
vocably, for any administrative or other act performed by the lat
ter Party in connexion with the public debt and portfolio of the 
Belgian Congo before the date of the entry into force of this Con
vention.
(32) In the case of the independence of Algeria, ar
ticle 18 of the “Declaration of Principles concerning 
Economic and Financial Co-operation”, contained in 
the Evian Agreements,385 provided for the succession 
of the Algerian State to France’s rights and obliga
tions in Algeria. However, neither this declaration of 
principles nor the others contained in the Evian 
Agreements referred specifically to public debts, 
much less to the various categories of such debts, so 
that authors have taken the view that the Agree
ments were silent on the matter.386
(33) Negotiations on public debts were conducted by 
the two countries from 1963 until the end of 1966. 
They resulted in a number of agreements, the most 
important of which was the agreement of 23 Decem
ber 1966, which settled the financial differences be
tween the two countries through the payment by Al
geria to France of a lump sum of 400 million francs 
(40 billion old francs). Algeria does not seem to have 
succeeded to the “State debts of the predecessor

384 See article 5, para. 1, of the Convention:
Belgium and the Congo jointly establish, by this Convention, 

an autonomous international public agency to be known as “the 
Belgo-Congolese Amortization and Administration Fund”, here
inafter referred to as “the Fund”. The Statutes of the Fund 
shall be established by a separate Convention.
The Fund was to receive an annual contribution in Belgian 

francs from the two States, two fifths of which was to come from 
Belgium and three fifths from the Congo (article 11 of the Con
vention).

383 Exchange of letters and declarations adopted on 19 March 
1962 at the close of the Evian talks, constituting an agreement: 
United Nations, Treaty Series, vol. 507, p. 25.

386 Rousseau, op. cit., p. 454, and O’Connell, State Suc
cession... (op. cit.), pp. 444-446.



86 Yearbook of the International Law Commission, 1977, vol. II, Part Two

State” by making the payment since, if it had so suc
ceeded, it would have paid the money not to the 
predecessor State (which would by definition have 
been the debtor), but to any third parties to which 
France owed money in connexion with its previous 
activities in Algeria. What was involved was, rather, 
debts which might be termed “miscellaneous” debts, 
resulting from the take-over of all public services by 
the newly independent State, assumed by it as com
pensation for that take-over or in respect of the re
purchase of certain property. Also included were ex 
post facto debts covering what the successor State 
had to pay to the predecessor State as a final settle
ment of the succession of States. Algeria was not as
suming France’s State debts (to third States) connect
ed with its activities in Algeria.
(34) In the negotiations, Algeria argued that it had 
agreed to succeed to France’s “obligations” only in 
return for certain French commitments to indepen
dent Algeria. Under the aforementioned “Declaration 
of Principles”, a “French contribution to the econ
omic and social development of Algeria” and “mar
keting facilities on French territory for Algerian sur
plus production” (wine)387 were to be the quid pro 
quo for the obligations assumed by Algeria under ar
ticle 18 of the Declaration. The Algerian negotiators 
maintained that that “contractual” undertaking be
tween Algeria and France could only be regarded as 
valid if two conditions were met: (a) the respective 
obligations were properly balanced, and (b) the finan
cial situation inherited by Algeria was a sound one.
(35) Algeria also refused to assume debts represen
ting loans which France had contracted during the 
war of independence for the purpose of carrying out 
economic projects in Algeria. The Algerian delegation 
argued that the projects had been undertaken in a 
particular political and military context in order to 
advance the interests of the French settlers and of 
the French presence in general and that they fell 
within the over-all framework of France’s economic 
strategy, since nearly all of France’s investment in 
Algeria had been complementary in nature. The Al
gerians also argued that the departure of the French 
population during the months preceding indepen
dence had resulted in massive disinvestment and 
that Algeria could not pay for investments at a time 
when the necessary income had dried up and, in ad
dition, a process of disinvestment had developed.
(36) The Algerian negotiators stated that a substan
tial part of the economic programme in Algeria had 
had the effect of incurring debts for that country 
while it still had dependent status. They argued that, 
during the seven-and-a-half years of war, the admin
istering Power had for political reasons been overly 
generous in pledging Algeria’s backing for numerous 
loans, thus seriously compromising the Algerian trea
sury. Finally, the Algerian negotiators refused to as
sume certain debts they considered to be “odious 
debts” or “war debts” which France had charged to 
Algeria.

387 United Nations, Treaty Series, vol. 507, pp. 57 and 59.

(37) This brief account, which shows the extent of 
the controversy surrounding even the question how 
to refer to the debts (French State debts or debts pro
per to the dependent territory), gives an indication of 
the complexity of the Algerian-French financial dis
pute, which the negotiators finally settled at the end 
of 1966.388
(38) As to the independence of British dependen
cies, it would appear that borrowings of British colon
ies were made by the colonial authorities and were 
charges on colonial revenues alone.389 The general 
practice appears to be that, upon attaining indepen
dence, former British colonies succeeded to four cate
gories of loans: loans under the colonial Stock Acts; 
loans from IBRD; colonial welfare and development 
loans; and other raisings in the London and local 
stock markets.390 It would therefore seem that such 
debts were considered to be debts proper to the de
pendent territory and hence might be outside the 
scope of the draft articles, in view of the definition 
of State debts as those of the predecessor State.

(c) Financial situation of newly independent States

(39) International law cannot be codified or progress
ively developed in isolation from the political and 
economic context in which the world is living at 
present. The rules which the Commission is to pro
pose to the international community must reflect 
that community’s concerns and needs. For that rea
son, it is impossible to evolve a set of rules concern
ing State debts for which newly independent States 
are liable without to some extent taking into account 
the situation in which a number of these States find 
themselves.

(40) Unfortunately, statistical data are not available 
to show exactly how much of the extensive debt 
problem of these countries is due to the fact of their 
having attained independence and assumed certain 
debts in connexion with the succession of States and 
how much to the loans which they have had to con
tract as sovereign States in an attempt to overcome 
their under-development.391 * * * * Similarly, the relevant 
statistics covering all the developing countries cannot 
easily be broken down in order to individualize and 
illustrate the specific situation of the newly inde
pendent States since the Second World War. The fi
gures given below relate to the external debt of the 
developing countries; they include the Latin Ameri

388 One writer has stated that the 1966 agreement constituted 
“a compromise” (Rousseau, op. cit., p. 454).

38’ O’Connell, State Succession... (op. cit.), p. 423.
390 Ibid., p. 424.
391 The statistics published or made available by international

economic or financial organizations are not sufficiently detailed to 
enable a distinction to be drawn between debts which predate and
debts which postdate independence. OECD has published various
studies and numerous tables giving a break-down of debts by deb
tor country, type of creditor and type of debt, but with no indi
cation of whether the debts are "colonial debts”. See OECD, To
tal external liabilities of developing countries (Paris, 1974).
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can countries—in other words, countries decolonized 
long ago. Here the aim is not so much to calculate 
precisely the financial burden resulting from the as
sumption by the newly independent States of the 
debts of the predecessor States, but rather to high
light a dramatic and widespread debt problem affect
ing the majority of the developing countries. This 
context and this situation impart special and specific 
overtones to succession of States involving newly in
dependent States which do not arise, normally, in 
connexion with other types of succession.

(41) The increasingly burdensome debt problem of 
these countries has become a structural phenomenon, 
whose profound effects were apparent long before the 
present international economic crisis. The Commis
sion on International Development (the “Pearson 
Commission”) estimated that by 1977 debt service 
alone (annual amortization and interest payments) 
would exceed the total amount of new loans by 20 
per cent in Africa and by 30 per cent in Latin Am
erica. In 1960, the developing countries’ external pub
lic debt already amounted to several billion dollars. 
During the 1960s, the total ihdebtedness of the 80 
developing countries studied by UNCTAD increased 
at an annual rate of 14 per cent, so that at the end 
of 1969 the external public debt of these 80 countries 
amounted to $59 billion.392 It was estimated that, at 
the same date, the total sums disbursed by those 
countries simply for servicing of the public debt and 
repatriation of profits would be $ 11 billion.393 At that 
time already, the servicing of the public debt of cer
tain developing countries alone consumed over 20 
per cent of their total export earnings. As at 31 De
cember 1973, the data collected by the World Bank 
for 86 developing countries showed a total outstand
ing external public debt of $119 billion,394 which is 
about double the amount calculated by UNCTAD in 
1969 for 80 countries. Service payments on the public 
debt alone, excluding all other financial outflows, 
then amounted to $11 billion.395

(42) This considerable increase in the external debt 
placed an unbearable burden on certain countries. 
For Zambia, for example, service payments on the 
external public debt represented 28 per cent of the 
value of exports in 1973 compared with 2.4 per cent 
in 1967; for Peru, the figure was 32.5 per cent com
pared with 3 per cent; for Uruguay, 30.1 per cent 
compared with 17 per cent; and for Egypt, 34.6 per 
cent compared with 19.5 per cent. Facing the same

392 UNCTAD, Debt problems of developing countries: Report by 
the UNCTAD secretariat (United Nations publication, Sales No. 
E.72.II.D.12), para. 12.

393 See Proceedings of the United Nations Conference on Trade 
and Development, Third Session, vol. Ill, Financing and invisibles 
(United Nations publication, Sales No. E.73.II.D.6) p. 71, document 
TD/118/Supp.5, para. 4.

394 IBRD, Annual Report, 1975 (Washington D.C.), p. 81.
395 Ibid., p. 97, statistical annex, table 8. See also OECD, De

velopment Co-operation — 1976 Review (report by M. J. Williams, 
Chairman of the Development Assistance Committee) (Paris, 
1976), pp. 4] et seq. and 254 et seq.

difficulties, India renegotiated its debt in 1971, Chile 
and Pakistan did so in 1972, and India along with 
Pakistan did so again in 1973. But other developing 
countries were in an equally alarming situation:

During the past years, a growing number of developing coun
tries have experienced debt crises which warranted debt relief 
operations. Multilateral debt renegotiations were undertaken, often 
repeatedly, for Argentina, Bangladesh, Brazil, Chile, Ghana, India, 
Indonesia, Pakistan, Peru and Turkey. In addition, around a dozen 
developing countries were the subject of bilateral debt renegotia
tions. Debt crises have disruptive effects on the economies of 
developing countries and a disturbing influence on creditor/debtor 
relationships. Resource providers and recipients should therefore 
ensure that the international resource transfer is effected in such 
a way that it avoids debt difficulties of developing countries.396

(43) The considerable increase in inflation in the in
dustrialized economies, which began in 1973, was to 
have serious consequences for the developing coun
tries, which depend heavily on those economies for 
their imports, and thus aggravated their external 
debt. Whereas the average annual rate of inflation 
had been 4 per cent from 1962 to 1972 in the indus
trialized economies, it rose sharply to 7.1 per cent in 
1973, 11.9 per cent in 1974 and 10.5 per cent in 
19 75.397 Certain countries, such as Japan and the 
United Kingdom, experienced inflation rates of 20.8 
per cent in 1974 and 20 per cent in 1975 respectively. 
As a result of this situation, the prices of manufac
tures exported by the developed countries increased 
at an exceptionally high rate, which led to a further 
deterioration in terms of trade to the detriment of the 
developing countries.
(44) In fact, the current deficit of these non-oil-ex
porting countries increased from $9.1 billion in 1973 
to $27.5 billion in 1974 and $35 billion in 1976.398 
These deficits resulted in a huge increase in the out
standing external debt of the developing countries 
and in service payments on that debt in 1974 and
1975. The preliminary information available indicates 
that the oustanding external public debt of these 
countries increased by at least one third between 
1973 and the end of 1975. If this information proves 
to be accurate, this would give for 31 December 1975 
an outstanding debt of well over $150 billion for the 
sample of 86 countries used by the World Bank, 
which includes oil-exporting countries with large def
icits such as Algeria and Indonesia.
(45) This assumption appears to be confirmed by 
the results of a recent study by IMF, which reveals 
that the total outstanding guaranteed public debt in
creased from about $62 billion in 1973 to an estimated 
$95.6 billion in 1975—an increase of one third.399’400

396 OECD, Les problemes d’endettement des pays en developpe- 
ment (Paris, 1974), p. 2.

397 IMF, “World economic outlook: General survey”, Decem
ber 1975, p. 3, table 1.

398 IMF, “World economic outlook: Developments and pro
spects in the non-oil primary producing countries", p. 4, table 1.

399 IMF, “World economic outlook: Developments and pros
pects in the non-oil primary producing countries”, table 8.

400 The figures differ from those of IBRD because of the dif
ference in the countries chosen, in the elements studied and in 
the method of calculation used.
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(46) In addition, while the developing countries’ in
debtedness was increasing, the relative value of offi
cial development assistance was declining: the vo
lume of such transfers has declined from 0.33 per 
cent of GNP in 1970-1972 to 0.29 per cent, although 
the International Development Strategy called for a 
minimum transfer of 1 per cent.
(47) In addition to and simultaneously with this 
trend, there was a considerable increase in reverse 
transfers of resources in the form of repatriation of 
profits made by investors from developed countries 
in developing countries. According to data for the 
balance of payments of 73 developing countries, fi
nancial outflows of such profits increased from $6 
billion in 1970 to $12 billion in 1973, so that the in
crease in the absolute value of resources transferred 
to the developing countries in fact conceals a wor
sening of the debt situation of those countries. It has 
been estimated that the total percentage of export 
earnings used for debt service will be 29 per cent in 
1977 compared with 9 per cent in 1965.
(48) A concern about the debt problem has been re
flected in the proceedings of many international 
meetings, of which those mentioned in this and the 
following two paragraphs may serve as illustrations. 
Solutions agreeable to both developing countries and 
industrialized creditor States to remedy this dramatic 
situation have not been easy to achieve. The debtor 
countries have indicated that, in their view, their in
debtedness is such that, if it is not reconsidered, it 
may cancel out any development effort.401
(49) The issue of the cancellation of the debts of the 
former colonized countries has been raised by certain 
newly independent States.402 The General Assembly,

401 At the Fourth Conference of Heads of State or Government 
of Non-Aligned Countries, held at Algiers in 1973, the problem 
was stated as follows:

“The adverse consequences for the current and future devel
opment of developing countries arising from the burden of ex
ternal debt contracted on hard terms should be neutralized by 
appropriate international action...

“Appropriate measures should be taken to alleviate the heavy 
burden of debt-servicing, including the method of reschedu
ling.” (Documents of the Fourth Conference of Heads of State 
or Government of Non-Aligned Countries. "Action programme 
for economic co-operation” (see A/9330 and Corr.l section en
titled “International monetary and financial systems”, pa
ras. 6-7).)
402 Speaking at the sixth special session of the United Nations 

General Assembly, in his capacity as Chairman of the Fourth 
Conference of Heads of State or Government of Non-Aligned 
Countries, the Head of State of Algeria declared:

“In this regard it would be highly desirable to examine the 
problem of the present indebtedness of the developing coun
tries. In this examination, we should consider the cancellation 
of the debt in a great number of cases and, in other cases, re
financing on better terms as regards maturity dates, deferrals and 
rates of interest.”

(Official Records of the General Assembly, Sixth Special Session, 
Plenary Meetings, 2208th meeting, para. 136.

At the second session of the United Nations Conference on 
Trade and Development, held at New Delhi, Mr. L. Negre, Min
ister of Finance of Mali, stated at the 58th plenary meeting:

“Many countries could legitimately have contested the legal 
validity of debts contracted under the auspices of foreign powers 
... the developing countries asked their creditors to show a

by resolution 3202 (S-VI) of 1 May 1974, adopted the 
“Programme of Action on the Establishment of a 
New International Economic Order”, which provided 
in section II.2 that all efforts should be made to take, 
inter alia, the following measures:

(/) Appropriate urgent measures, including international ac
tion, should be taken to mitigate adverse consequences for the 
current and future development of developing countries arising 
from the burden of external debt contracted on hard terms;

(g) Debt renegotiation on a case-by-case basis with a view to 
concluding agreements on debt cancellation, moratorium, resched
uling or interest subsidization.
(50) Resolution A/31/158, adopted by the General 
Assembly of the United Nations on 21 December 
1976, concerning “debt problems of developing coun
tries” states:

The General Assembly,

Convinced that the situation facing the developing countries can 
be mitigated by decisive and urgent relief measures in respect of 
... their official ... debts ...,

Acknowledging that, in the present circumstances, there are suf
ficient common elements in the debt-servicing difficulties faced by 
various developing countries to warrant the adoption of general 
measures relating to their existing debt,

Recognizing the espcially difficult circumstances and debt burden 
of the most seriously affected, least developed, land-locked and is
land developing countries,

1. Considers that it is integral to the establishment of the new 
international economic order to give a new orientation to proce
dures of reorganization of debt owed to developed countries away 
from the past experience of a primarily commercial framework 
towards a developmental approach;

2. Affirms the urgency of reaching a general and effective so
lution to the debt problems of developing countries;

3. Agrees that future debt negotiations should be considered 
within the context of internationally agreed development targets, 
national development objectives and international financial co
operation, and debt reorganization of interested developing coun
tries carried out in accordance with the objectives, procedures and 
institutions evolved for that purpose;

4. Stresses that all these measures should be considered and 
implemented in a manner not prejudicial to the credit-worthiness 
of any developing country;

5. Urges the International Conference on Economic Co-opera
tion to reach an early agreement on the question of immediate 
and generalized debt relief of the official debts of the developing 
countries, in particular of the most seriously affected, least devel
oped, land-locked and island developing countries, and on the re-

greater spirit of equity and suggested that, during the present 
Conference, they might decree ... the cancellation of all debts 
contracted during the colonial period ...” (Proceedings of the Unit
ed Nations Conference on Trade and Development, second session, 
vol. I (and Corr.l, 3 and 4, and Add.2), Report and annexes 
(United Nations publication, Sales No. E.68.11.D. 14), annex V, 
p. 140.)
During an official visit to French-speaking Africa, the President 

of the French Republic, Mr.G. Pompidou, decided to cancel a debt 
of about 1 billion francs owed by 14 African countries. That ges
ture, which was well received, does not fall within the scope of 
this draft, which is not concerned with the debt-claims of the 
predecessor State (constituting State property of that State). See 
France, Journal offciel de la Republique francaise: Lois et decrets 
(Paris), 20 July 1974, 106th year, No. 170, p. 7577.
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organization of the entire system of debt renegotiations to give it 
a developmental rather than a commercial orientation.403

(d) Rule reflected in article 22

(51) It may, at this juncture, be helpful to recall the 
scope of part II of the draft articles and the provi
sions of article 18, defining “State debt”. As has 
been noted,404 debts proper to the territory to which 
a succession of States relates and contracted by one 
of its territorial authorities are excluded from the 
scope of “State debts” in this draft, as they may not 
properly be considered to be the debts of the prede
cessor State. In adopting such an approach in the 
context of decolonization, the Commission is aware 
that not all problems relating to succession in respect 
of debts are settled for newly independent States by 
article 22. In fact, the bulk of the liabilities involved 
in the succession may not, in the case of decoloni
zation, consist of State debts of the predecessor State. 
They may be debts said to be “proper to the depen
dent territory”, contracted under a very formal finan
cial autonomy by the organs of colonization in the 
territory, which may constitute a considerable vol
ume of liabilities. As has been seen, disputes have 
frequently arisen concerning the real nature of debts 
of this kind, which are at times considered by the 
newly independent State as “State debts” of the 
predecessor State, which must remain the responsi
bility of the latter. The category of debts directly 
covered by article 22 is therefore those debts con
tracted by the Government of the administering 
Power on behalf and for the account of the depen
dent territory. These are, properly speaking, the State 
debts of the predecessor State, the fate of which upon 
the emergence of a newly independent State is the 
subject-matter of the article.
(52) Also excluded are certain debts assumed by a 
successor State within the context of an agreement or 
arrangement providing for the independence of the 
formerly dependent territory. They include “miscel
laneous debts” resulting from the take-over by the 
newly independent State of, for example, all public 
services. They do not appear to be debts of the 
predecessor State at the date of the succession of 
States but rather correspond to what the successor 
State pays for the final settlement of the succession 
of States. Indeed, such debts may be said to repres
ent “debt-claims” of the predecessor State against 
the successor State for the settlement of a dispute 
arising on the occasion of the succession of States.405

403 The Conference on International Economic Co-operation 
(sometimes referred to as the “North-South Conference”) did not 
reach a final agreement on the issue of debt relief or reorganiza
tion.

404 See paras. (15) et seq. of the commentary to articles 17 and 
18.

405 Another category of debts should be excluded, that of the
“national” debt of the predecessor State. Such debts would be 
contracted by the predecessor State for its own account and for its 
own national metropolitan use, but part of which it was decided
should be borne by its various dependent territories. This category

Finally, as explained above,406 the Commission has 
left aside for the time being the question of drafting 
general provisions relating to the question of “odious 
debts”.
(53) Further in regard to the scope of the present ar
ticle, State practice concerning the emergence of new
ly independent States has shown the existence of an
other category of debts: those contracted by a de
pendent territory but with the guarantee of the ad
ministering Power. That is the case in particular with 
most loans contracted between dependent territories 
and IBRD.407 The latter required a particularly sound 
guarantee from the administering Power. In most, if 
not all, guarantee agreements concluded between 
IBRD and an administering Power for a dependent 
territory, there are two important articles, articles II 
and III:

Article 11

Paragraph 2.01. Without limitation or restriction upon any of 
the other covenants on its part in this Guarantee Agreement con
tained, the guarantor hereby unconditionally guarantees, as pri
mary obligor and not as surety merely,* the due and punctual pay
ment of the principal of, and the interest and other charges on the 
loan ...

Paragraph 2.02. Whenever there is reasonable cause to believe 
that the borrower will not have sufficient funds to execute or to 
arrange the execution of the project in conformity with the Loan 
Agreement, the guarantor, in consultation with the Bank and the 
borrower, will take the measures necessary to help the borrower 
to obtain the additional funds required.

concerns the archaic practices of certain States during the time of 
colonial empires several centuries ago, which are irrelevant in the 
contemporary world. It also concerns certain rare cases occurring 
in modern times when the administering Power, in the face of na
tional or international danger (such as the First and Second World 
Wars) may have contracted loans to sustain its war effort and as
sociated its dependent territories in such efforts by requesting 
them to contribute. (This does not, of course, relate to military ef
forts directed against the dependent territory itself.) As this cate
gory of debts is exceptionally rare, it was decided to leave it aside 
in the present context.

406 See paras. (42) to (44) of the commentary to articles 17 and 
18.

407 Several examples may be given: Guarantee Agreement 
(Northern Rhodesia — Rhodesia Railways Project) between the 
United Kingdom and IBRD, signed at Washington on 11 March 
1953” (United Nations, Treaty Series, vol. 172, p. 115); Guarantee 
Agreement (Rhodesia Railways Project) between the Federation of 
Rhodesia and Nyasaland and IBRD and the United Kingdom and 
the Colony of Southern Rhodesia and the Territory of Northern 
Rhodesia, signed at Washington on 2 October 1954 (ibid., 
vol. 201, p. 179); Guarantee Agreement (Rhodesia Railways Pro
ject) between the United Kingdom and IBRD, signed at New York 
on 16 June 1958 (ibid., vol. 309, p. 35); Guarantee Agreement 
(Kenya — Land Settlement and Development Project) between the 
United Kingdom and IBRD, signed at Washington on 29 Novem
ber 1961 (ibid., vol. 426, p. 49); Guarantee Agreement (Southern 
Rhodesia — Electric Power Project) between the United Kingdom 
and IBRD, signed at Washington on 27 February 1952 .(ibid., 
vol. 159, p. 181); Guarantee Agreement (Kariba Project) between 
the United Kingdom and IBRD, signed at Washington on 21 June 
1956 (ibid., vol. 285, p. 317).
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Article 111

Paragraph 3.01. It is the mutual understanding of the guaran
tor and the Bank that, except as otherwise herein provided, the 
guarantor will not grant, in favour of any external debt, any pref
erence or priority over the loan ...
(54) In the case of a guaranteed debt, the guarantee 
thus furnished by the administering Power legally 
creates a specific obligation for which it is liable, and 
a correlative subjective right of the creditor. If the 
succession of States had the effect of extinguishing 
the guarantee altogether and thus relieving the 
predecessor State of one of its obligations, a right of 
the creditor would unjustifiably disappear. The prob
lem is not, therefore, to determine what happens to 
the debt proper to the dependent territory—which, it 
appears, is in fact normally assumed by the newly in
dependent State—but rather to ascertain what be
comes of the element by which the debt is supported, 
furnished in the form of a guarantee by the administer
ing Power. In other words, what is at issue is not 
succession to the debt proper to the dependent ter
ritory but succession to the obligation of the prede
cessor State in respect of the territory’s debt.
(55) The practice followed by IBRD in this regard 
seems clear. The Bank turns first to the newly inde
pendent State, for it considers that the loan agree
ments signed by the dependent territory are not af
fected by a succession of States as long as the debtor 
remains identifiable. For the purposes of these loan 
agreements, IBRD seems to consider, as it were, that 
the succession of States has not changed the identity 
of the entity which existed before independence. 
However, the World Bank considers—and the prede
cessor State which has guraranteed the loan does not 
in any way deny—that the legal effects of the con
tract of guarantee continue to operate after the ter
ritory has become independent, so that the Bank can 
at any time turn to the predecessor State if the suc
cessor State defaults. The practice of the World Bank 
shows that the predecessor State cannot be relieved 
of its guarantee obligation as the principal debtor 
unless a new contract is concluded to this effect be
tween IBRD, the successor State and the predecessor 
State, or between the first two for the purpose of re
lieving the predecessor State of all charges and obli
gations which it assumed by virtue of the guarantee 
given by it earlier.
(56) Bearing these considerations in mind, the Com
mission considers it sufficient to note that a succes
sion of States does not as such affect a guarantee 
given by a predecessor State for a debt assumed by 
one of its formerly dependent territories.
(57) In the search for a general solution to the ques
tion of the fate of State debts of the predecessor State 
upon the emergence of a newly independent State, 
some writers have stressed the criterion of the utility 
or actual benefit which the loan afforded to the for
merly dependent territory.408 While such a criterion

408 Sanchez de Bustamante y Sirven, op. cit., pp. 296-297.
It may be of interest to note here a case which properly speak-

may appear useful at first glance, it is clear that to 
establish it as the basic rule governing the matter at 
issue would be extremely difficult to apply in prac
tice. During a regional symposium held at Accra by 
UNITAR in 1971, the question was raised in the fol
lowing terms:

To justify the transfer of debts to a newly independent State, 
it was argued ... that, since in a majority of cases the metropol
itan Power made separate fiscal arrangements for the colony, it 
would be possible to determine the nature and extent of such 
debts. One speaker argued that any debt contracted on behalf of 
a given colony was not necessarily used for the benefit of that co
lony. He suggested that perhaps the determining factor should be 
whether the particular debt was used for the benefit of the colony. 
Although this point was generally acceptable to several delegates, 
doubt was raised as regards how the utility theory would in prac
tice be applied, i.e., who was to determine and in what manner 
the amount of the debt which had actually been used on behalf 
of the colony.409

(58) In the case of loans granted to the administer
ing Power for the development of the dependent ter
ritory (criterion of intended use and allocation), the 
colonial context in which the development of the ter
ritory may take place as a result of these loans must 
be kept in mind. It is by no means certain that the 
investment in question did not primarily benefit a 
foreign colonial settlement or the metropolitan econ
omy of the administering Power.410 Even if the suc
cessor State retained some “trace” of the invest
ment, in the form, for example, of public works in
frastructures, such infrastructures might be obsolete 
or unusable in the context of decolonization, with the 
new orientation of the economy or the new planning 
priorities decided upon by the newly independent 
State.

ing does not relate to decolonization: that of the transfer of former 
German colonies to administering Powers under the mandate sys
tem established under the League of Nations. According to arti
cle 257, paragraph 1, of the Treaty of Versailles (for reference to 
Treaty, see foot-note 276), neither the former colonial territory nor 
the Mandatory Power “shall be charged with any portion of the 
debt of the German Empire or States”. The draft provision of the 
treaty to the same effect was objected to during the negotiations 
by the German delegation, which asked for reimbursement for ex
penditures made. This prompted a reply by the Allied and Asso
ciated Powers, which gave several reasons for the provision, in
cluding the following: the budget of the German colonies had of
ten shown deficits and they were unable to assume part of the 
German debt; the indigenous inhabitants had derived no benefits 
from German investments; and German expenditures were generally 
of a military and unproductive nature, having been made in the 
exclusive interest of the metropolitan country. See Feilchenfeld, op. 
cit., pp. 441-443, 548-566 and “Reply of the Allied and Associat
ed Powers”, British and Foreign State Papers, 1919, vol. CXII 
(London, H. M. Stationery Office, 1922), pp. 271-273, 290.

409 Report of the United Nations Regional Symposium on In
ternational Law for Africa, Accra, Ghana, 14-28 January 1971, or
ganized by UNITAR at the invitation of the Ghanaian Govern
ment, p. 9.

410 Mention may be made of article 255, section 2, of the Trea
ty of Versailles, which provided that:

“In the case of Poland that portion of the debt which, in the 
opinion of the Reparation Commission, is attributable to the 
measures taken by the German and Prussian Governments for 
the German colonization of Poland shall be excluded from the 
apportionment to be made under Article 254”, British Foreign 
and State Papers, 1919, vol. CXII (London, H.M. Stationery Of
fice, 1922), p. 125.
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(59) Another factor to be taken into account in the 
drafting of a general rule concerning the subject-mat
ter of this article is the capacity of the newly inde
pendent State to pay the relevant debts of the prede
cessor State. This factor has arisen in State practice 
in connexion with cases other than that of newly in
dependent States. The Permanent Court of Arbitra
tion, in the Russian Indemnity case411 of 1912, recog
nized that

The defence of force majeure ... may be pleaded in public as 
well as in private international law: international law must adapt 
itself to political necessities.412
The treaties of peace concluded following the end of 
the First World War seem to indicate that, in the ap
portionment of predecessor State debts between var
ious successor States, the financial capacity of the lat
ter States, in the sense of future paying capacity (or 
contributing capacity), was in some cases taken into 
account.413 One author quotes an example of State 
practice in 1932, in which the creditor State (the 
United States) declared in a note to the debtor State 
(the United Kingdom) that the principle of capacity 
to pay did not require that the foreign debtor should 
pay to the full limit of its present or future capacity 
as no settlement which was oppressive and which de
layed the recovery and progress of the foreign debtor 
was in accordance with the true interest of the cre
ditor.414
(60) Transposed to the context of succession to 
debts in the case of newly independent States, these 
considerations relating to the financial capacity of the 
debtor are of great importance to the search for a ba
sic rule governing such succession. The Commission 
is not unaware of the fact that cases of “State de
fault” involve debts already recognized by and as
signed to the debtor whereas, in the cases with which 
this article is concerned, the debt is not yet “as
signed” to the successor State and the whole prob
lem is first to decide whether the newly independent 
State must be made legally responsible for such a 
debt before deciding whether it can assume it finan
cially. Nevertheless, the two questions must be 
linked if practical and just solutions are to be found 
to situations in which “prevention is better than 
cure”. It may be asked what purpose is served by af
firming in a rule that certain debts are transferable to 
a newly independent State if its economic and finan
cial difficulties are already known in advance to con
stitute a substantial impediment to the payment of 
such debts.415 Admittedly, taking into account expli
citly in a draft article the “financial capacity” of a

411 United Nations, Reports of International Arbitral Awards, 
vol. XI (United Nations publication, Sales No. 61.V.4), p. 421.

412 Ibid., p. 443. [Translation by the Secretariat.]
413 See Rousseau, op. cit., pp. 442-447, 464-466, and Feilchen

feld, op. cit., pp. 458-461, 852-856.
414 Jeze, “Les defaillances d’Etats” (toe. cit.), p. 392.
415 “Reconstruction of their economies by several new States

have raised questions of the continuity of financial and economic
arrangements made by the former colonial powers or by their ter
ritorial administrations.” (International Law Association, op. cit.,
p. 102.)

State would involve a somewhat vague phrase and 
may leave the way open for abuses. On the other 
hand, it is neither possible nor realistic to ignore the 
reasonable limits beyond which the assumption of 
debts would be destructive for the debtor and with
out result for the creditor.
(61) The above general considerations concerning 
the capacity to pay must be viewed in relation to the 
developments occurring in contemporary internation
al relations concerning the principle of the permanent 
sovereignty of every people over its wealth and nat
ural resources, which constitutes a fundamental ele
ment in the right of peoples to self-determination. 
That principle has been strongly affirmed not only in 
resolutions of the General Assembly416 but also in 
treaties adopted within the framework of the United 
Nations. Thus article 1, paragraph 2, of both the In
ternational Covenant on Economic, Social and 
Cultural Rights and the International Covenant on 
Civil and Political Rights reads as follows:

2. All peoples may, for their own ends, freely dispose of their 
natural wealth and resources without prejudice to any obligations 
arising out of international economic co-operation, based upon the 
principle of mutual benefit, and international law. In no case may 
a people be deprived of its own means of subsistence.417

(62) The General Assembly of the United Nations 
has only recently reiterated and developed that princ
iple. By resolution 3201 (S-VI) of 1 May 1974, en
titled “Declaration on the Establishment of a New 
International Economic Order”, the General Assem
bly declared that that order should be founded on 
full respect for various principles, including the fol
lowing :

(e) Full permanent sovereignty of every State over its natural 
resources and all economic activities ...;

(/) The right of all States, territories and peoples under foreign 
occupation, alien and colonial domination or apartheid to restitu
tion and full compensation for the exploitation and depletion of, 
and damages to, the natural resources and all other resources of 
those States, territories and peoples.
In resolution 3202 (S-VI) of the same day, entitled 
“Programme of Action on the Establishment of a 
New International Economic Order”, the General 
Assembly stated (sect. VIII):

All efforts should be made:
(a) To defeat attempts to prevent the free and effective exer

cise of the rights of every State to full and permanent sovereignty 
over its natural resources.
The Charter of Economic Rights and Duties of 
States418 * provides in article 2, paragraph 1, that:

416 See, for example. General Assembly resolutions 626 (VII) of 
21 December 1952, 1803 (XVII) of 14 December 1962, 2158 (XXI) 
of 25 November 1966, 2386 (XX11I) of 19 November 1968 and 
2692 (XXV) of 11 December 1970. See also Economic and Social 
Council resolutions 1737 (LIV) of 4 May 1973 and 1956 (LIX) of 
25 July 1975.

417 General Assembly resolution 2200 A (XXI) of 16 December 
1966, annex.

418 General Assembly resolution 3281 (XXIX) of 12 December 
1974.
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Every State has and shall freely exercise full permanent sover
eignty, including possession, use and disposal, over all its wealth, 
natural resources and economic activities.
Article 16, paragraph 1, of that Charter states:

It is the right and duty of all States, individually and collective
ly, to eliminate colonialism ... neocolonialism ... and the econom
ic and social consequences thereof, as a prerequisite for develop
ment. States which practice such coercive policies are economical
ly responsible to the countries, territories and peoples affected for 
the restitution and full compensation for the exploitation and de
pletion of, and damages to, the natural and all other resources of 
those countries, territories and peoples. It is the duty of all States 
to extend assistance to them.
(63) The principle of the permanent sovereignty of 
every people over its wealth and natural resources, as 
it emerges from United Nations practice, is of sub
stantial significance in the context of the financial ca
pacity of newly independent States to succeed to 
State debts of the predecessor State which may have 
been linked to such resources (which may for exam
ple have been pledged as security for a debt). Thus 
the traditional issue of “capacity to pay” must be 
seen in its contemporary framework, taking into ac
count the present financial situation of newly inde
pendent States419 as well as the implications of the 
paramount right of self-determination of peoples and 
the principle of the permanent sovereignty of every 
people over its wealth and natural resources.
(64) In attempting to draft a basic rule applicable to 
the succession to State debts of the predecessor State 
by newly independent States, the Commission has 
approached its task by drawing inspiration from Ar
ticle 55 of the United Nations Charter:

With a view to the creation of conditions of stability and well
being which are necessary for peaceful and friendly relations 
among nations based on respect for the principle of equal rights 
and self-determination of peoples, the United Nations shall pro
mote:

a. higher standards of living, full employment, and conditions 
of economic and social progress and development;

b. solutions of international economic, social, health and re
lated problems; and international cultural and educational co-oper
ation; ....

The need for stability and orderly relations between 
States, necessary for peaceful and friendly relations, 
cannot be divorced from the principles of equal rights 
and self-determination of peoples or from the over-all 
efforts of the present-day international community to 
promote conditions of economic and social progress 
and to provide solutions of international economic 
problems. State practice and the writings of jurists do 
not provide clear and consistent answers to the ques
tion of the fate of State debts of the former metro
politan Power. Thus, the Commission is aware that, 
in drawing up rules governing the subject-matter, it 
is inevitable that a measure of progressive develop
ment of the law should be involved. State practice 
shows conflicting principles, solutions based on com
promise with no explicit recognition of any principles,

419 See paras. 39-50 above.

and serious divergencies of views, which continue to 
manifest themselves many years after the purported 
settlement of a succession of States. It is true, ne
vertheless, that in many cases the State debts of the 
predecessor metropolitan State have not passed to the 
newly independent State. The Commission cannot 
but recognize certain realities of present-day interna
tional life, in particular, the severe burden of debt 
reflected in the financial situation of a number of 
newly independent States, nor can it ignore, in the 
drafting of legal rules governing succession to State 
debts in the context of decolonization, the legal im
plications of the fundamental right of self-determi
nation of peoples and of the principle of the perm
anent sovereignty of every people over its wealth and 
natural resources. The Commission considered the 
possibility of drafting a basic rule along lines which 
would speak of the passage of such debts if the de
pendent territory actually benefited therefrom. But as 
indicated above,420 that criterion taken alone seems 
difficult to apply in practice, and does not provide for 
stable and friendly resolution of the problems. It 
should not be forgotten that the subject-matter at is
sue—the succession to State debts of a metropolitan 
Power by a newly independent State—takes place 
wholly within the context of decolonization, which 
imports special and unique considerations not found 
in other types of succession of States. The latter con
sideration also implies the necessity to avoid such 
general language as “equitable proportion”, which 
has proved appropriate in other types of succession 
but which would raise serious questions of interpre
tation and possible abuse in the context of decolon
ization.
(65) The Commission, in the light of all the above 
considerations, decided to adopt as a basic rule the 
rule of the non-passing of the State debt of the 
predecessor State to the successor State. This rule is 
found in the first part of paragraph 1 of article 22, 
which states: “No State debt of the predecessor State 
shall pass to the newly independent State ...”. Hav
ing thus provided for the basic rule of non-passage, 
however, the Commission did not wish to foreclose 
the important possibility of an agreement on succes
sion to State debts being validly and freely concluded 
between the predecessor and successor States. The 
Commission was fully aware that newly independent 
States often need capital investment and that it 
should avoid formulating rules which might discou
rage States or financial international organizations 
from providing the necessary assistance. Thus, the 
second part of paragraph 1 of article 22 is intended to 
follow the spirit of other provisions of the draft 
which encourage the predecessor and successor States 
to settle the question of the passing of State debts by 
agreement between themselves. Of course, it must be 
emphasized that such agreements must be validly 
concluded pursuant to the will freely expressed by 
both parties. To bring that consideration more sharp
ly into focus, the second part of paragraph 1 has been 
drafted so as to spell out the necessary conditions

420 See paras. 57 and 58 above.
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under which such an agreement should be con
cluded. Thus, first, the State debt of the predecessor 
State must be “connected with its activity in the ter
ritory to which the succession of States relates.” The 
language generally follows that found in other arti
cles of the draft already adopted concerning succes
sion to State property (see, in particular, article 11, 
and also articles 12, 13, 15 and 16). Its purpose is 
clearly to exclude from consideration debts of the 
predecessor State having nothing whatsoever to do 
with its activities as metropolitan Power in the de
pendent territory concerned. Second, that State debt 
of the predecessor State, connected with its activity 
in the territory concerned, is to be linked “with the 
property, rights and interests which pass to the newly 
independent State”. If the successor State succeeds 
to certain property, rights and interests of the prede
cessor State, as provided for under article 13, it is 
only natural that an agreement on succession to State 
debts should take into account the corresponding ob
ligations which may accompany such property, rights 
and interests. Thus articles 13 and 22 are closely con
nected in that respect. While the use of the criterion 
of “actual benefit” in general has been avoided, it 
could be seen that certain elements of that criterion 
have been usefully reflected here: the passing of 
debts may be settled by agreement in view of the 
passing of benefits (property, rights and interests) to 
which those debts are linked. The paragraph as a 
whole reads:

No State debt of the predecessor State shall pass to the newly 
independent State, unless an agreement between the newly inde
pendent State and the predecessor State provides otherwise in 
view of the link between the State debt of the predecessor State 
connected with its activity in the territory to which the succession 
of States relates and the property, rights and interests which pass 
to the newly independent State.
(66) While the parties to the agreement envisaged 
in paragraph 1 may freely agree on the provisions to 
be included therein, the Commission felt it necessary 
to provide a safeguard clause to ensure that such pro
visions do not ignore the financial capacity of the 
newly independent State to succeed to such States or 
infringe the principle of the permanent sovereignty of 
every people over its wealth and natural resources.421 
Such a safeguard, which is included in paragraph 2, 
is particularly necessary in the case of an agreement 
mentioned in paragraph 1, that is, one concluded be
tween a former metropolitan Power and one of its 
former dependencies. By paragraph 2, it is intended 
to underline once again that the agreement must be 
concluded by the two parties on an equal footing. 
Thus agreements which purport to establish “spe
cial” or “preferential” ties between the predecessor 
and successor States (often termed “devolution 
agreements”), which in fact impose on the newly in
dependent State terms that are ruinous to their econ
omies, cannot be considered as the type of agreement 
envisaged in paragraph 1. The article presupposes, 
and paragraph 2 is intended to reinforce that suppo
sition, that the agreements are to be negotiated in

421 See paras. 39-50 and 59-63 above.

full respect for the principles of political self-deter
mination and economic independence. Hence the 
express reference to the principle of the permanent 
sovereignty of every people over its wealth and nat
ural resources and to the fundamental economic 
equilibria422 of the newly independent State. The 
Commission has already had occasion to take a po
sition on these matters when, at its twenty-eighth ses
sion, it adopted article 13, concerning the succession 
of a newly independent State to State property of the 
predecessor State.423 It may further be noted that the 
paragraph does not speak of the agreement itself but 
rather of its provisions and their implementation, as 
the question of the validity of the agreement itself is 
not the subject-matter under consideration. Thus 
paragraph 2 reads as follows:

The provisions of the agreement referred to in the preceding 
paragraph should not infringe the principle of the permanent 
sovereignty of every people over its wealth and natural resources, 
nor should their implementation endanger the fundamental econ
omic equilibria of the newly independent State.
It may be noted that, in the English text, it was con
sidered appropriate to use the word “should” to con
vey the intended meaning that, while the freedom of 
the parties to negotiate was not impaired, certain es
sential guidelines existed. Certain members also 
questioned the necessity and appropriateness of in
cluding the word “fundamental”.

(67) The Commission would further recall certain 
decisions relating to other articles of the draft already 
adopted which bear upon article 22. The definition of 
“newly independent State” was adopted by the 
Commission at its twenty-eighth session as arti
cle 3 (/).424 425 As in the case of article 13, article 22 is 
intended to apply to cases in which the newly inde
pendent State is formed from two or more dependent 
territories. Likewise, the article applies to cases where 
a dependent territory becomes part of the territory of 
a State other than the State which was responsible 
for its international relations. As explained in the re
port on the work of its twenty-eighth session,423 the 
Commission considered it more appropriate to deal 
with this latter case of succession within the context 
of the case of newly independent States, unlike the 
1974 draft articles on succession of States in respect 
of treaties, which included that case under “succes
sion in respect of part of territory” in the context of 
a simple transfer of territory. The association or in
tegration of a formerly dependent territory with an

422 In this connexion, attention may be drawn to the fact that 
the word “disequilibria” is found in article 60 of the Treaty in
stituting the European Coal and Steel Community (United Na
tions, Treaty Series, vol. 261, p. 191), and in article 3 (g), of the 
Treaty establishing the European Economic Community (ibid., 
vol. 298, p. 16).

423 Yearbook... 1976, vol. II (Part Two), pp. 139-140, 146-147, 
document A/31/10, chap. IV, sect. B.2, article 13 and paras. 27-33 
of the commentary.

424 Ibid., p. 140, article 3 and para. 1 of the commentary.
425 Ibid., p. 129, document A/31/10, chap. IV, sect. B.2, para. 5 

of the introductory commentary to section 2 of part 1 of the draft; 
and pp. 141 and 146, article 13, paras. 4 and 26 of the commen
tary.
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independent State (other than the former metropoli
tan Power) is a mode of implementing the right of 
self-determination of peoples and is therefore logical
ly to be included in article 22, dealing with newly in
dependent States. Finally, it will be recalled that ar
ticle 13, concerning succession to State property, did 
not include a specific reference to the fate of property 
acquired by the dependent territory in its own name 
and in its own right prior to the date of the succes
sion of States. Similarly, the Commission has not felt 
it necessary to deal with the self-evident case of 
debts of the predecessor State owed to the dependent 
territory, which continue to be payable, after the date 
of the succession of Slates, to the newly independent 
State.
(68) Certain members of the Commission were un
able to support the text of article 22 and expressed 
reservations and doubts thereon, and one member 
expressed reservations on certain paragraphs of the 
commentary to this article as well.426 One member 
proposed an alternative text for the article,427 which 
received a measure of support from some members. 
The view was expressed that it was preferable, as a

426 One member objected to the inclusion of paragraphs (39) to 
(50) of the present commentary, particularly on the grounds that 
they contain, in his view, economic exposition and analysis which 
are not within the sphere of the Commission’s competence and 
that such exposition and analysis in some aspects are debatable. 
That member also considered it important, in relation to paragraph 
(62) of the commentary, to note that a number of States had dis
sented from the quoted elements of the Charter of Economic 
Rights and Duties of States and the Declaration on the Establish
ment of a New International Economic Order.

427 That text (A/CN.4/L.257) reads as follows:

“Article 22. Newly independent States
“1. No debt contracted by the predecessor State on behalf or 

for the account of a territory which has become a newly inde
pendent State shall pass to the newly independent State unless 
the debt related to property, rights and interests of which the 
newly independent State is beneficiary and unless that passage 
of debt is in equitable proportion to the benefits that the newly 
independent State has derived or derives from the property, 
rights and interests in question.

“2. Any agreement concluded between the predecessor and 
the newly independent State for the implementation of the 
principles contained in the preceding paragraph shall pay due re
gard to the newly independent State’s permanent sovereignty 
over its natural wealth and resources in accordance with inter
national law.”

matter of principle, to admit the possibility that a 
State debt of the predecessor State might pass to the 
successor State in some way other than by an agree
ment between the two States, even though in State 
practice such passage was normally effected by agree
ment. Such a passing other than by agreement would 
still, it was said, be severely limited, in much the 
same manner as that spelled out in paragraph 1 of 
the adopted text, concerning the conditions for the 
conclusion of an agreement, and would indeed pro
vide an incentive for the conclusion of agreements 
between predecessor and successor States. Concern
ing the question of permanent sovereignty over nat
ural resources, preference was expressed for the ter
minology found in the International Covenant on 
Economic, Social and Cultural Rights and the Inter
national Covenant on Civil and Political Rights. It 
was further believed that the text of article 22 as 
adopted could have the effect of discouraging loans 
to the remaining colonial territories. Another view 
expressed was that article 22 should have stated a 
certain number of legal rules: the basic principle of 
the non-passage of State debts of the predecessor 
State to the successor State and an exception to that 
rule based on equity, however limited. The provi
sions of the present paragraph 2 would then provide 
the procedures to be applied in the case of difficul
ties, namely, by agreement. According to that point 
of view, the article’s major defects were that it did 
not allow for the slightest exception to the basic rule 
and that it mixed questions of principle with ques
tions relating to the settlement of disputes, according 
a predominant place to the latter.
(69) To conclude, one member proposed on the 
other hand that the rule expressed in article 22 
should be simplified by making it a straightforward 
statement of the principle that no State debt of the 
predecessor State is transferable to the newly inde
pendent State, unless both States otherwise agree.428

428 That text (A/CN.4/L.254) reads as follows:

“Article 22. Newly independent States
“No State debt of the predecessor State shall pass to the new

ly independent State unless an agreement between the newly in
dependent State and the predecessor State provides otherwise.”



Report of the International Law Commission on its twenty-ninth session 95

Chapter IV

QUESTION OF TREATIES CONCLUDED BETWEEN STATES AND INTERNATIONAL 
ORGANIZATIONS OR BETWEEN TWO OR MORE INTERNATIONAL ORGANIZATIONS

A. Introduction

61. The report of the Commission on the work of 
its twenty-sixth session429 describes the circum
stances in which the Commission came to undertake 
the study of treaties to which an international organ
ization is a party as well as the method it decided to 
follow in so doing. The Commission continued its 
work on that topic in accordance with several Gen
eral Assembly resolutions, of which those of 14 De
cember 1974 (resolution 3315 (XXIX), section 1, 
paragraph 4) and 15 December 1975 (resolution 
3495 (XXX), paragraph 4 (d)) recommended that the 
Commission should proceed with the preparation of 
draft articles on treaties concluded between States 
and international organizations or between interna
tional organizations. Since then, the General Assem
bly has recommended, in paragraph 4(c)(ii) of its res
olution 31/97 of 15 December 1976, that the Com
mission should:

(c) Proceed with the preparation, on a priority basis, of draft 
articles on:

(ii) Treaties concluded between States and international organ
izations or between international organizations.

62. At its twenty-sixth430 and twenty-seventh431 
sessions, the Commission adopted provisions which 
corresponded in large measure to articles 1 to 18 of 
the Vienna Convention on the Law of Treaties.432 At 
the twenty-seventh session, it also quickly considered 
articles 19 to 23 as submitted by the Special Rappor
teur in his fourth report,433 and referred them to the 
Drafting Committee, but it did not have time to con
sider them further. In 1976, on the basis of the views 
expressed in the Commission, the Special Rapporteur 
submitted a fifth report,434 devoted to articles 19 to

429 Yearbook... 1974, vol. II (Part One), pp. 290 el seq., doc
ument A/9610/Rev.I, chap. IV.

430 Ibid., pp. 294 et seq., document A/9610/Rev.I, chap. IV, 
section B.

431 Yearbook... 1975, vol. II, pp. 169 et seq., document 
A/10010/Rev.l, chap. V.

432 For the text of the Convention, see Official Records of the 
United Nations Conference on the Law of Treaties, Documents of the 
Conference (United Nations publication, Sales No. E.70.V.5), 
p. 289. The Convention is hereinafter referred to as “the Vienna 
Convention”.

433 Yearbook... 1975, vol. II, p. 25, document A/CN.4/285.
434 Yearbook... 1976, vol. II (Part One), p. 137, document

A/CN.4/290 and Add.l.

23, which were thus the subject of further proposals. 
At its twenty-eighth session, however, owing to lack 
of time, the Commission was unable to continue its 
study of the question of treaties concluded between 
States and international organizations or between two 
or more international organizations.435

63. At its present session (1429th to 1442nd meet
ings), the Commission considered the texts of arti
cles 19 to 38 submitted by the Special Rapporteur in 
his fourth and fifth reports and in his sixth report 
(A/CN.4/298),436 and it referred all those texts to the 
Drafting Committee. At its 1446th, 1448th, 1450th, 
1451st, 1458th and 1459th meetings, it adopted on 
first reading, on the report of the Drafting Commit
tee, the texts of articles 2, paragraph 1 (/'), 19, 19 bis, 
19 ter, 20, 20 bis, 21, 22, 23, 23 bis, 24, 24 bis. 25, 
25 bis, 26, 27, 28, 29, 30, 31, 32, 33 and 34.

64. The texts of all the draft articles on treaties con
cluded between States and international organizations 
or between international organizations, adopted by 
the Commission so far, followed by the texts of ar
ticles 2, paragraph 1 O'), and 19 to 34, and the com
mentaries thereto, adopted at the twenty-ninth ses
sion, are reproduced below for the information of the 
General Assembly.437

65. The articles considered by the Commission at 
the present session related to reservations and entry 
into force and provisional application of treaties; to 
the observance, application and interpretation of trea
ties; and to treaties, third States and third interna
tional organizations. The problems with which the 
Commission had thus to deal differed considerably in 
nature and difficulty from article to article. In accor
dance with the method adopted from the outset, the 
Commission endeavoured to follow the provisions of 
the Vienna Convention as closely as possible, but in 
doing so it met with problems of both drafting and

435 Ibid., vol. II (Part Two), p. 163, document A/31/10, 
para. 167.

436 Reproduced in Yearbook... 1977, vol. II (Part One).
437 See section B below. Subsection 1 contains the texts of all 

the provisions hitherto adopted by the Commission. Subsection 2 
contains the texts of the provisions adopted at the twenty-ninth 
session and the commentaries thereto. For the commentaries to 
the articles adopted at the twenty-sixth session, see foot-note 429 
above; for the commentaries to the articles adopted at the twenty- 
seventh session, see foot-note 431 above.
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substance. With regard to purely drafting questions, 
it was able in some articles (such as articles 26, 28, 
31, 32 and 33) to reproduce the corresponding provi
sions of the Vienna Convention without change; 
other articles required only slight alterations; and in 
yet others, such as article 30, the clarity of the 
Vienna Convention could only be preserved by stren
uous efforts. Quite properly, however, the Commis
sion concentrated its attention mainly on problems of 
substance.

66. The source of these substantive problems is 
easy to identify and was explained by the Commis
sion in its report on its twenty-seventh session.438 It 
lies in the contradictions which may arise as between 
consensus based on the equality of the contracting 
parties and the differences between States and inter
national organizations. Since one of the main pur
poses of the draft articles, like that of the Vienna 
Convention itself, is to provide residuary rules which 
will settle matters in the absence of agreement be
tween the parties, the draft must set forth general 
rules to cover situations which may be more varied 
than those involving States alone. For international 
organizations differ not only from States but also 
from one another. They vary in legal form, functions, 
powers and structure, a fact which applies above all 
to their competence to conclude treaties. The rule 
stated in article 6, which reflects this basic truth, 
clearly shows the difference between international or
ganizations and States. Moreover, although the num
ber and variety of international agreements to which 
one or more international organizations are parties 
have continued to increase, international practice 
concerning certain basic questions, such as the par
ticipation of international organizations in open mul
tilateral treaties, is still limited,439 while in regard to

438 Yearbook... 1975, vol. II, pp. 169 et seq., document 
A/10010/Rev.l, paras. 123 et seq.

439 In general terms, United Nations practice recognizes the ex
istence of “groups” or “groups of States” which, at the regional 
level, can at least take the place of States. Thus, in the “Defin
ition of Aggression” (General Assembly resolution 3314 (XXIX)), 
the explanatory note in article 1 provides that” ... the term 
‘State’: (b) includes the concept of a ‘group of States’ where ap
propriate.” In particular, article 12, para. 2, of the Charter of 
Economic Rights and Duties of States (General Assembly resolu
tion 3281 (XXIX)) states:

“ In the case of groupings to which the States concerned have 
transferred or may transfer certain competences as regards mat
ters that come within the scope of the present Charter, its pro
visions shall also apply to those groupings in regard to such 
matters, consistent with the responsibilities of such States as 
members of such groupings”.

In a more precise context, reference may also be made to article 3 
of the Agreement establishing the International Fund for Agricul
tural Development, adopted on 13 June 1976 (A/CONF./73/15), 
section 1 of which provides that:

“(b) Membership shall also be open to any grouping of 
States whose members have delegated to it powers in fields fall
ing within the competence of the Fund, and which is able to 
fulfil all the obligations of a Member of the Fund”.

As will be shown later, it is in fact mainly through certain econ-

other questions, such as that of reservations formu
lated by organizations, it is almost non-existent.

67. This does not mean, at least in the opinion of 
the great majority of the Commission, that a consis
tently negative position should be adopted on the 
status of international organizations under the law of 
treaties or that the problems involved should be 
overlooked. On the contrary, the Commission has 
sought to take a balanced view, denying organiza
tions some of the facilities granted to States by the 
Vienna Convention and applying to organizations 
certain rules whose flexibility had been considered 
appropriate for States alone. However, it has main
tained for international organizations the benefit of 
the general rules of consensus wherever that present
ed no difficulties and seemed to be consistent with 
certain trends emerging in the modern world.

68. The question of reservations, dealt with in arti
cles 19, 19 bis, 19 ter, 20, 21, 22 and 23, occupied the 
Commission longest.440 The system established by 
the Vienna Convention, which seems now to meet 
the needs of present international society, can be de
scribed as liberal because it is based on the funda
mental principle of freedom to make reservations, 
each State being free, within certain limits, to formu
late reservations and other States remaining free to 
accept those reservations or to object to them. The 
Commission had to decide whether it should give in
ternational organizations the same freedom, with all 
its incidental consequences concerning acceptance 
and objection, or whether it should make reserva
tions formulated by international organizations sub
ject to a stricter rule, the principle of which would be 
that they could formulate only reservations expressly 
authorized by the treaty in question. The latter re
gime, which can be taken as an invitation to con
tracting organizations and States to define the system 
of reservations to be applied in each particular case, 
is in fact a strict regime, because experience proves 
that the question of reservations is often a thorny 
one which negotiators prefer to pass over in silence. 
In such cases, a general rule allowing only reserva
tions authorized by the particular provisions of each 
treaty actually amounts to a prohibition of reserva
tions.

69. In his fourth report, the Special Rapporteur 
adopted a very liberal position, extending to interna-

omic agreements, such as those relating to commodities, that de
velopment is taking place in the practice of opening international 
conventions to participation by international organizations.

440 The Commission did not adopt the suggestion made by one 
of its members that it should reconsider the question of powers 
(article 7) with a view to requiring special powers expressly au
thorizing the formulation of reservations when international or
ganizations formulate reservations on signing a treaty.
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tional organizations the rules applicable to States;441 
freedom to formulate reservations, apart from the 
express provisions of the treaty, was restricted only 
by the general rule (article 19 (c) of the Vienna Con
vention), according to which a reservation must be 
compatible with the object and purpose of the treaty. 
However, the Commission’s discussions-subsequently 
showed that, in fact, in very many treaties to which 
one or more international organizations are parties, a 
reservation formulated by an international organiza
tion is or may be incompatible with the object and 
purpose of the treaty. This is so particularly because, 
in most cases, the functions exercised by internation
al organizations set them apart from States. Conse
quently, instead of restricting international organiza
tions to the formulation of reservations authorized by 
the treaty—a rule which, in the opinion of the great 
majority of the Commission, would be unnecessarily 
strict442—it is necessary to establish a more varied re
gime, allowing freedom to make reservations as un
der the Vienna Convention when that is possible, but 
permitting only the reservations authorized by the 
treaty when that seems more prudent.

70. This is what the Commission finally decided to 
do, amending the proposals to that effect made by 
the Special Rapporteur in his fourth report.443 It con
sidered that the liberal regime established by the 
Vienna Convention should be generally maintained 
in the draft articles in regard to reservations formu
lated by States, whereas in regard to reservations for
mulated by international organizations it should be 
preserved in two cases only: that of treaties between 
several international organizations, and that in which 
the participation of an international organization in a 
treaty between States and one or more international 
organizations, or between international organizations 
and one or more States, in not essential to the object 
and purpose of the treaty (article 19 bis, paragraph 3). 
In the first case, since all contracting parties to the 
treaty are international organizations, it is quite nat
ural that the rules of consensus should be extended 
to their reciprocal relations. In the second case, since 
the participation of the organization is not essential 
either to the object or to the purpose of the treaty, 
the organization might cease to be a contracting party 
without causing the treaty to lapse, and there is thus 
no reason to prevent it from reducing its commit
ments by means of a reservation. In the main, what 
is actually envisaged here is the situation where a 
multilateral treaty is open to participation by most

441 Yearbook... 1975, vol. II, pp. 36-37, document A/CN.4/285, 
general commentary to section 2 of part II of the draft articles.

442 This solution is the basis of the draft articles proposed by 
Mr. Ushakov (see foot-note 464 below).

443 Yearbook... 1975, vol. II, pp. 37-38, document
A/CN.4/285, articles 19-23.

States and admits certain international organizations 
on a footing similar to that of States.

71. The position taken by the Commission on the 
question of the formulation of reservations made it 
necessary to adapt the provisions of the Vienna Con
vention relating to acceptance of, and objection to, 
reservations.444 This involved not only a drafting 
problem but several issues of substance.

72. In view of the rather restrictive position taken 
by the Commission concerning the formulation of 
reservations by an organization, the question arose 
whether the position taken on organizations should 
not be extended to States as well: that is to say, in 
the case of treaties to which an international organ
ization could formulate only authorized reservations, 
contracting States too should be able to formulate 
only authorized reservations. In his fifth report, the 
Special Rapporteur showed himself to be in favour of 
that.445 On reflection, however, it seemed more in 
keeping with the spirit of the Vienna Convention to 
maintain the freedom of States to formulate reserva
tions in principle, even though in many cases that 
freedom might not exist in fact because its exercise 
would be incompatible with the object and purpose of 
the treaty (article 19 bis, paragraph 1(c)).

73. The question also arose whether the liberal re
gime for objections established by the Vienna Con
vention should be retained. Under that Convention, 
any reservation by a contracting State is open to ob
jection by another contracting State. The Commis
sion had no doubt that the rules of the Vienna Con
vention allowing States to object to a reservation 
should be retained in the case of reservations formu
lated by a State or an organization. It is not obvious, 
however, that the same applies to objections formu
lated by international organizations. In a treaty be
tween several international organizations, freedom to 
object can go hand in hand with freedom to formu
late reservations. But in the case of treaties between 
States and one or more international organizations or 
between international organizations and one or more

444 A cursory reading of the provisions of the Vienna Conven
tion shows that reservations which are expressly authorized by a 
treaty do not require subsequent acceptance unless the treaty so 
provides (article 20, para. 1). It is sometimes concluded that, in 
such cases, there is no possibility of objecting to reservations, 
since objection appears to go hand in hand with acceptance. But 
this conclusion is somewhat hasty. When a State formulates a res
ervation which it claims to be authorized by a treaty, it may come 
up against another contracting State which maintains that the res
ervation, as formulated, is not authorized by the treaty; a similar 
situation may arise in regard to a prohibited reservation. Although 
there is no “objection" in the strict sense of the term, such “op
position” may have the same effect as an “objection”. See the 
commentary to article 19 ter below.

445 Yearbook... 1976, vol. II (Part One), p. 143, document 
A/CN.4/290 and Add.l, article 19 6/s, para. 1.
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States, it seemed difficult to accept an unrestricted 
right of the organizations to raise objections. The 
Commission has therefore distinguished two cases. If 
the participation of the organization is not essential 
to the object and purpose of the treaty, it has the 
right to object, just as it has the right to formulate 
its own reservations. In other cases, the organization 
is not entitled to object to a reservation unless that 
possibility is expressly granted to it or is a necessary 
consequence of the tasks assigned to the organization 
by the treaty. In these latter cases, the different na
ture of States and international organizations has 
thus been amply taken into account. Without express 
authorization, the organization may formulate objec
tions only if that possibility is expressly granted to it 
by the treaty or is a necessary consequence of the 
tasks assigned to it by the treaty. This recognizes 
that the functions of an organization can afford it 
possibilities not afforded by its status as a contracting 
party alone. A separate article, article 19 ter, which is 
new in relation to the Vienna Convention, combines 
all the provisions concerning the formulation of ob
jections.

74. The other rules of the Vienna Convention re
garding the legal effects of reservations and objec
tions to reservations, the withdrawal of reservations 
and objections to reservations and the procedure re
garding reservations were the subject of drafting 
changes only.

75. The articles of the Vienna Convention relating 
to the entry into force, provisional application, obser
vance, application and interpretation of treaties were 
adapted to the treaties to which the present draft ar
ticles relate. This raised no problems of substance, 
except in the case of article 27. The question of third 
States and third international organizations, on the 
other hand, proved to be extremely delicate and, after 
initially considering all the articles dealing with this 
question, the Commission, in the time available, was 
able to adopt only the first of them, which is the 
simplest of all.

B. Draft articles on treaties concluded between 
States and international organizations or between 
international organizations

76. The text of articles 1 to 4, 6 to 19,446 19 6/s, 
19 ter, 20, 20 bis, 21 to 23, 23 bis, 24, 24 bis, 25, 25 bis 
and 26 to 34, adopted by the Commission at its 
twenty-sixth, twenty-seventh and present sessions, 
and the text of articles 19, 19 bis, 19 ter, 20, 20 bis,

446 The draft does not include provisions corresponding to ar
ticle 5 of the Vienna Convention.

21 to 23,-23 bis, 24, 24 bis, 25, 25 bis and 26 to 34 and 
of article 2, paragraph 10), and the commentaries 
thereto, adopted by the Commission at its present 
session, are reproduced below for the information of 
the Genera] Assembly.

1. Text of all the draft articles adopted

SO FAR BY THE COMMISSION 

Part I

INTRODUCTION

Article 1. Scope of the present articles

The present articles apply to:

(a) treaties concluded between one or more States and one or 
more international organizations, and

(b) treaties concluded between international organizations.

Article 2. Use of terms

1. For the purpose of the present articles:

(a) “treaty” means an international agreement governed by 
international law and concluded in written form:

(i) between one or more States and one or more international 
organizations, or

(ii) between international organizations,

whether that agreement is embodied in a single instrument or in 
two or more related instruments and whatever its particular de
signation;

(ft) “ratification” means the international act so named 
whereby a State establishes on the international plane its consent 
to be bound by a treaty;

(ft bis) “act of formal confirmation” means an international 
act corresponding to that of ratification by a State, whereby an 
international organization establishes on the international plane 
its consent to be bound by a treaty;

(ft ter) “acceptance”, “approval” and “accession” mean in 
each case the international act so named whereby a State or an 
international organization establishes on the international plane 
its consent to be bound by a treaty;

(c) “full powers” means a document emanating from the 
competent authority of a State and designating a person or per
sons to represent the State for the purpose of negotiating, adopt
ing or authenticating the text of a treaty between one or more 
States and one or more international organizations, expressing 
the consent of the State to be bound by such a treaty, or per
forming any other act with respect to such a treaty;

(cbis) “powers” means a document emanating from the 
competent organ of an international organization and designating 
a person or persons to represent the organization for the purpose 
of negotiating, adopting or authenticating the text of a treaty, 
communicating the consent of the organization to be bound by a 
treaty, or performing any other act with respect to a treaty;

(d) “reservation" means a unilateral statement, however 
phrased or named, made by a State or by an international organ
ization when signing or consenting Iby any agreed means) to be 
bound by a treaty whereby it purports to exclude or to modify 
the legal effect of certain provisions of the treaty in their appli
cation to that State or to that international organization;
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(e) “negotiating State" and "negotiating organization" mean 
respectively:

(i) a State,

(ii) an international organization
which took part in the drawing-up and adoption of the text of 
the treaty:

(f) “contracting State" and “contracting organization” 
mean respectively:

(i) a State,
(ii) an international organization

which has consented to be bound by the treaty, whether or not 
the treaty has entered into force;

(g) “party" means a State or an international organization 
which has consented to be bound by the treaty and for which the 
treaty is in force;

(i) “international organization" means an intergovernmental 
organization;

(j) “rules of the organization” means, in particular, the con
stituent instruments, relevant decisions and resolutions, and es
tablished practice of the organization.

2. The provisions of paragraph I regarding the use of terms 
in the present articles are without prejudice to the use of those 
terms or to the meaning which may be given to them in the in
ternal law of any State or by the rules of any international 
organization.

Article 3. International agreements not within 
the scope of the present articles

The fact that the present articles do not apply
(i) to international agreements to which one or more interna

tional organizations and one or more entities other than States 
or international organizations are Ipartiesl;

(ii) or to international agreements to which one or more 
States, one or more international organizations and one or more 
entities other than States or international organizations are Ipar
tiesl;

(iii) or to international agreements not in written form con
cluded between one or more States and one or more international 
organizations, or between international organizations

shall not affect:
(a) the legal force of such agreements;

(b) the application to such agreements of any of the rules set 
forth in the present articles to which they would be subject under 
international law independently of the articles;

(c) the application of the present articles to the relations be
tween States and international organizations or to the relations 
of international organizations as between themselves, when those 
relations are governed by international agreements to which 
other entities are also Ipartiesl.

Article 4. Non-retroactivity of the present articles

Without prejudice to the application of any rules set forth in 
the present articles to which treaties between one or more States 
and one or more international organizations or between interna
tional organizations would be subject under international law in
dependently of the articles, the articles apply only to such trea
ties after the lentry into force) of the said articles as regards 
those States and those international organizations.

Part 11

CONCLUSION AND ENTRY INTO FORCE OF TREATIES

SECTION 1. CONCLUSION OF TREATIES

Article 6. Capacity of international organizations 
to conclude treaties

The capacity of an international organization to conclude trea
ties is governed by the relevant rules of that organization.

Article 7. Full powers and powers

1. A person is considered as representing a State for the pur
pose of adopting or authenticating the text of a treaty between 
one or more States and one or more international organizations 
or for the purpose of expressing the consent of the State to be 
bound by such a treaty if:

(a) he produces appropriate full powers; or

(A) it appears from practice or from other circumstances that 
that person is considered as representing the State for such pur
poses without having to produce full powers.

2. In virtue of their functions and without having to produce 
full powers, the following are considered as representing their 
State:

(a) Heads of State, Heads of Government and Ministers for 
Foreign Affairs, for the purpose of performing all acts relating 
to the conclusion of a treaty between one or more States and one 
or more international organizations;

(A) heads of delegations of States to an international confer
ence, for the purpose of adopting the text of a treaty between one 
or more States and one or more international organizations;

(c) heads of delegations of States to an organ of an interna
tional organization, for the purpose of adopting the text of a 
treaty between one or more States and that organization;

id) heads of permanent missions to an international organi
zation, for the purpose of adopting the text of a treaty between 
one or more States and that organization;

(e) heads of permanent missions to an international organiza
tion, for the purpose of signing, or signing ad referendum, a 
treaty between one or more States and that organization, if it ap
pears from practice or from other circumstances that those heads 
of permanent missions are considered as representing their States 
for such purposes without having to produce full powers.

3. A person is considered as representing an international or
ganization for the purpose of adopting or authenticating the text 
of a treaty if:

(a) he produces appropriate powers; or

(A) it appears from practice or from other circumstances that 
that person is considered as representing the organization for 
such purposes without having to produce powers.

4. A person is considered as representing an international or
ganization for the purpose of communicating the consent of that 
organization to be bound by a treaty if:

(a) he produces appropriate powers; or

(A) it appears from practice or from other circumstances that 
that person is considered as representing the organization for 
that purpose without having to produce powers.
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Article 8. Subsequent confirmation of an act 
performed without authorization

An act relating to the conclusion of a treaty performed by a 
person who cannot be considered under article 7 as authorized to 
represent a State or an international organization for that pur
pose is without legal effect unless afterwards confirmed by that 
State or organization.

Article 9. Adoption of the text

1. The adoption of the text of a treaty takes place by the con
sent of all the participants in the drawing-up of the treaty except 
as provided in paragraph 2.

2. The adoption of the text of a treaty between States and one 
or more international organizations at an international confer
ence in which one or more international organizations participate 
takes place by the vote of two thirds of the participants present 
and voting, unless by the same majority the latter shall decide 
to apply a different rule.

Article 10. Authentication of the text

1. The text of a treaty between one or more States and one 
or more international organizations is established as authentic 
and definitive:

(a) by such procedure as may be provided for in the text or 
agreed upon by the States and international organizations parti
cipating in its drawing-up; or

(b) failing such procedure, by the signature, signature ad ref
erendum or initialling by the representatives of those States and 
international organizations of the text of the treaty or of the final 
act of a conference incorporating the text.

2. The text of a treaty between international organizations is 
established as authentic and definitive:

(a) by such procedure as may be provided for in the text or 
agreed upon by the international organizations participating in 
its drawing-up; or

(b) failing such procedure, by the signature, signature ad ref
erendum or initialling by the representatives of those interna
tional organizations of the text of the treaty or of the final act 
of a conference incorporating the text.

Article 11. Means of establishing consent 
to be bound by a treaty

1. The consent of a State to be bound by a treaty between one 
or more States and one or more international organizations is ex
pressed by signature, exchange of instruments constituting a 
treaty, ratification, acceptance, approval or accession, or by any 
other means if so agreed.

2. The consent of an international organization to be bound 
by a treaty is established by signature, exchange of instruments 
constituting a treaty, act of formal confirmation, acceptance, ap
proval or accession, or by any other means if so agreed.

Article 12. Signature as a means of establishing 
consent to be bound by a treaty

1. The consent of a State to be bound by a treaty between one 
or more States and one or more international organizations is ex
pressed by the signature of the representative of that State when:

(a) the treaty provides that signature shall have that effect;

(A) the participants in the negotiation were agreed that sig
nature should have that effect; or

(c) the intention of the State to give that effect to the sig
nature appears from the full powers of its representative or was 
expressed during the negotiation.

2. The consent of an international organization to be bound 
by a treaty is established by the signature of the representative 
of that organization when:

(a) the treaty provides that signature shall have that effect; or
(b) the intention of that organization to give that effect to the 

signature appears from the powers of its representative or was 
established during the negotiation.

3. For the purposes of paragraphs 1 and 2:
(a) the initialling of a text constitutes a signature when it is 

established that the participants in the negotiation so agreed;

(b) the signature ad referendum by a representative of a State 
or an international organization, if confirmed by his State or 
organization, constitutes a full signature.

Article 13. An exchange of instruments constituting a treaty 
as a means of establishing consent to be bound by a treaty

1. The consent of States and international organizations to be 
bound by a treaty between one or more States and one or more 
international organizations constituted by instruments exchanged 
between them is established by that exchange when:

(a) the instruments provide that their exchange shall have 
that effect; or

(A) those States and those organizations were agreed that the 
exchange of intruments should have that effect.

2. The consent of international organizations to be bound by 
a treaty between international organizations constituted by in
struments exchanged between them is established by that ex
change when:

(a) the instruments provide that their exchange shall have 
that effect; or

(A) those organizations were agreed that the exchange of in
struments should have that effect.

Article 14. Ratification, act of formal confirmation, acceptance
or approval as a means of establishing consent to be bound by
a treaty

1. The consent of a State to be bound by a treaty between one 
or more States and one or more international organizations is ex
pressed by ratification when:

(a) the treaty provides for such consent to be expressed by 
means of ratification;

(A) the participants in the negotiation were agreed that rati
fication should be required;

(c) the representative of the State has signed the treaty sub
ject to ratification; or

id) the intention of the State to sign the treaty subject to rat
ification appears from the full powers of its representative or was 
expressed during the negotiation.

2. The consent of an international organization to be bound 
by a treaty is established by an act of formal confirmation when;

(a) the treaty provides for such consent to be established by 
means of an act of formal confirmation;

(A) the participants in the negotiation were agreed that an act 
of formal confirmation should be required;
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(c) the representative of the organization has signed the treaty 
subject to an act of formal confirmation; or

(</) the intention of the organization to sign the treaty subject 
to an act of formal confirmation appears from the powers of its 
representative or was established during the negotiation.

3. The consent of a State to be bound by a treaty between one 
or more States and one or more international organizations, or 
the consent of an international organization to be bound by a 
treaty is established by acceptance or approval under conditions 
similar to those which apply to ratification or to an act of formal 
confirmation.

Article 15. Accession as a means of establishing 
consent to be bound by a treaty

1. The consent of a State to be bound by a treaty between one 
or more States and one or more international organizations is ex
pressed by accession when:

la) the treaty provides that such consent may be expressed by 
that State by means of accession;

lb) the participants in the negotiation were agreed that such 
consent might be expressed by that State by means of accession; 
or

(c) all the parties have subsequently agreed that such consent 
may be expressed by that State by means of accession.

2. The consent of an international organization to be bound 
by a treaty is established by accession when:

(a) the treaty provides that such consent may be established 
by that organization by means of accession;

lb) the participants in the negotiation were agreed that such 
consent might be given by that organization by means of acces
sion; or

(c) all the parties have subsequently agreed that such consent 
may be given by that organization by means of accession.

Article 16. Exchange, deposit or notification of instruments of
ratification, formal confirmation, acceptance, approval or acces
sion

1. Unless the treaty otherwise provides, instruments of ratifica
tion, formal confirmation, acceptance, approval or accession estab
lish the consent of a State or of an international organization to be 
bound by a treaty between one or more States and one or more in
ternational organizations upon:

(a) their exchange between the contracting States and the con
tracting international organizations;

lb) their deposit with the depositary; or

(c) their notification to the contracting States and to the con
tracting international organizations or to the depositary, if so 
agreed.

2. Unless the treaty otherwise provides, instruments of formal 
confirmation, acceptance, approval or accession establish the con
sent of an international organization to be bound by a treaty be
tween international organizations upon:

la) their exchange between the contracting international organ
izations;

lb) their deposit with the depositary; or

(c) their notification to the contracting international organiza
tions or to the depositary, if so agreed.

Article 17. Consent to be bound by part of a treaty 
and choice of differing provisions

1. Without prejudice to articles 119 to 23], the consent of a State 
or of an international organization to be bound by part of a treaty 
between one or more States and one or more international organ
izations is effective only if the treaty so permits or if the other con
tracting States and contracting international organizations so agree.

2. Without prejudice to articles [19 to 23], the consent of an in
ternational organization to be bound by part of a treaty between in
ternational organizations is effective only if the treaty so permits or 
if the other contracting international organizations so agree.

3. The consent of a State or of an international organization to 
be bound by a treaty between one or more States and one or more 
international organizations which permits a choice between differing 
provisions is effective only if it is made clear to which of the pro
visions the consent relates.

4. The consent of an international organization to be bound by 
a treaty between international organizations which permits a choice 
between differing provisions is effective only if it is made clear to 
which of the provisions the consent relates.

Article 18. Obligation not to defeat the object and purpose 
of a treaty prior to its entry into force

1. A State or an international organization is obliged to refrain 
from acts which would defeat the object and purpose of a treaty be
tween one or more States and one or more international organiza
tions when:

la) that State or that organization hBS signed the treaty or has 
exchanged instruments constituting the treaty subject to ratification, 
an act of formal confirmation, acceptance or approval, until that 
State or that organization shall have made its intention clear not to 
become a party to the treaty; or

lb) that State or that organization has established its consent to 
be bound by the treaty pending the entry into force of the treaty 
and provided that such entry into force is not unduly delayed.

2. An international organization is obliged to refrain from acts 
which would defeat the object and purpose of a treaty between in
ternational organizations when:

la) it has signed the treaty or has exchanged instruments con
stituting the treaty subject to an act of formal confirmation, accept
ance or approval, until it shall have made its intention clear not 
to become a party to the treaty; or

lb) it has established its consent to be bound by the treaty pend
ing the entry into force of the treaty and provided that such entry 
into force is not unduly delayed.

SECTION 2 RESERVATIONS

Article 19. Formulation of reservations in the case of treaties 
between several international organizations

An international organization may, when signing, formally con
firming, accepting, approving or acceding to a treaty between sever
al international organizations, formulate a reservation unless:

la) the reservation is prohibited by the treaty;

lb) the treaty provides that only specified reservations, which do 
not include the reservation in question, may be made; or

(c) in cases not falling under subparagraphs la) and lb), the res
ervation is incompatible with the object and purpose of the treaty.



102 Yearbook of the International Law Commission, 1977, vol. II, Part Two

Article 19 bis. Formulation of reservations by States and interna
tional organizations in the case of treaties between States and
one or more international organizations or between international
organizations and one or more States

1. A State, when signing, ratifying, accepting, approving or ac
ceding to a treaty between States and one or more international or
ganizations or between international organizations and one or more 
States, may formulate a reservation unless:

(a) the reservation is prohibited by the treaty;
(b) the treaty provides that only specified reservations, which do 

not include the reservation in question, may be made; or
(c) in cases not falling under subparagraphs (a) and (b),
the reservation is incompatible with the object and purpose of 

the treaty.
2. When the participation of an international organization is 

essential to the object and purpose of a treaty between States and 
one or more international organizations or between international or
ganizations and one or more States, that organization, when sign
ing, formally confirming, accepting, approving or acceding to that 
treaty, may formulate a reservation if the reservation is expressly 
authorized by the treaty or if it is otherwise agreed that the reser
vation is authorized.

3. In cases not falling under the preceding paragraph, an inter
national organization, when signing, formally confirming, accept
ing, approving or acceding to a treaty between States and one or 
more international organizations or between international organiza
tions and one or more States, may formulate a reservation unless:

(a) the reservation is prohibited by the treaty;
(b) the treaty provides that only specified reservations, which do 

not include the reservation in question, may be made; or

(c) in cases not falling under subparagraphs (a) and (A), the res
ervation is incompatible with the object and purpose of the treaty.

Article 19 ter. Objection to reservations

1. In the case of a treaty between several international organ
izations, an international organization may object to a reservation.

2. A State may object to a reservation envisaged in article 19 bis, 
paragraphs 1 and 3.

3. In the case of a treaty between States and one or more inter
national organizations or between international organizations and 
one or more States, an international organization may object to a 
reservation formulated by a Stale or by another organization if:

(a) the possibility of objecting is expressly granted to it by the 
treaty or is a necessary consequence of the tasks assigned to the in
ternational organization by the treaty; or

(b) its participation in the treaty is not essential to the object and 
purpose of the treaty.

Article 20. Acceptance of reservations in the case of treaties 
between several international organizations

1. A reservation expressly authorized by a treaty between several 
international organizations does not require any subsequent accept
ance by the other contracting organizations unless the treaty so 
provides.

2. When it appears from the object and purpose of a treaty be
tween several international organizations that the application of the 
treaty in its entirety between all the parties is an essential condition 
of the consent of each one to be bound by the treaty, a reservation 
requires acceptance by all the parties.

3. In cases not falling under the preceding paragraphs and 
unless the treaty between several international organizations other
wise provides:

(a) acceptance by another contracting organization of a reserva
tion constitutes the reserving organization a party to the treaty in 
relation to that other organization if or when the treaty is in force 
for those organizations;

(b) an objection by another contracting organization to a reser
vation does not preclude the entry into force of the treaty as be
tween the objecting and reserving organizations unless a contrary 
intention is definitely expressed by the objecting organization;

(c) an act expressing Ihe consent of an international organization 
to be bound by the treaty and containing a reservation is effective 
as soon as at least one other contracting organization has accepted 
the reservation.

4. For the purposes of paragraphs 2 and 3 and unless the treaty 
between several international organizations otherwise provides, a 
reservation is considered to have been accepted by an international 
organization if it shall have raised no objection to the reservation 
by the end of a period of twelve months after it was notified of the 
reservation or by the date on which it expressed its consent to be 
bound by the treaty, whichever is later.

Article 20 bis. Acceptance of reservations in the case of treaties 
between States and one or more international organizations or 
between international organizations and one or more States

1. A reservation expressly authorized by a treaty between States 
and one or more international organizations or between internation
al organizations and one or more States, or otherwise authorized, 
does not, unless the treaty so provides, require subsequent accept
ance by the contracting State or States or the contracting organi
zation or organizations.

2. When it appears from the object and purpose of a treaty be
tween States and one or more international organizations or between 
international organizations and one or more States that the appli
cation of the treaty in its entirety between all the parties is an es
sential condition of the consent of each one to be bound by the trea
ty, a reservation formulated by a State or by an international or
ganization requires acceptance by all the parties.

3. In cases not falling under the preceding paragraphs and 
unless the treaty between States and one or more international or
ganizations or between international organizations and one or more 
States otherwise provides:

(a) acceptance of a reservation by a contracting State or a con
tracting organization constitutes the reserving State or organization 
a party to the treaty in relation to the accepting State or organi
zation if or when the treaty is in force between the State and the 
organization or between the two States or between the two organ
izations;

(b) an objection to a reservation by a contracting State or a con
tracting organization does not prevent the treaty from entering into 
force

between the objecting State and the reserving State, 
between the objecting State and the reserving organization, 
between the objecting organization and the reserving State, or 
between the objecting organization and the reserving organization 

unless a contrary intention is definitely expressed by the objecting 
State or organization;

(c) an act expressing the consent of a State or an international 
organization to be bound by the treaty and containing a reservation 
is effective as soon as at least one other contracting State or organ
ization has accepted the reservation.

4. For the purposes of paragraphs 2 and 3 and unless the treaty 
otherwise provides, a reservation is considered to have been accepted
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by a contracting State or organization if it shall have raised no ob
jection to the reservation by the end of a period of twelve months 
after it was notified of the reservation or by the date on which it 
expressed its consent to be bound by the treaty, whichever is later.

Article 21. Legal effects of reservations and 
of objections to reservations

1. A reservation established with regard to another party in ac
cordance with articles 19, 19 ter, 20 and 23 in the case of treaties 
between several international organizations, or in accordance with 
articles 19 bis, 19 ter, 20 bis and 23 bis in the case of treaties be
tween States and one or more international organizations or between 
international organizations and one or more States:

(a) modifies for the reserving party in its relations with that 
other party the provisions of the treaty to which the reservation re
lates to the extent of the reservation; and

(b) modifies those provisions to the same extent for that other 
party in its relations with the reserving party.

2. The reservation does not modify the provisions of the treaty 
for the other parties to the treaty inter se.

3. When a party objecting to a reservation has not opposed the 
entry into force of the treaty between itself and the reserving party, 
the provisions to which the reservation relates do not apply as be
tween the two parties to the extent of the reservation.

Article 22. Withdrawal of reservations and 
of objections to reservations

1. Unless a treaty between several international organizations, 
between States and one or more international organizations or be
tween international organizations and one or more States otherwise 
provides, a reservation may be withdrawn at any time and the con
sent of the State or international organization which has accepted 
the reservation is not required for its withdrawal.

2. Unless a treaty mentioned in paragraph 1 otherwise provides, 
an objection to a reservation may be withdrawn at any time.

3. Unless a treaty between several international organizations 
otherwise provides, or it is otherwise agreed:

(a) the withdrawal of a reservation becomes operative in relation 
to another contracting organization only when notice of it has been 
received by that organization;

(b) the withdrawal of an objection to a reservation becomes oper
ative only when notice of it has been received by the international 
organization which formulated the reservation.

4. Unless a treaty between States and one or more international 
organizations or between international organizations and one or 
more States otherwise provides, or it is otherwise agreed:

(a) the withdrawal of a reservation becomes operative in relation 
to a contracting State or organization only when notice of it has 
been received by that State or organization;

(A) the withdrawal of an objection to a reservation becomes oper
ative only when notice of it has been received by the State or in
ternational organization which formulated the reservation.

Article 23. Procedure regarding reservations in treaties 
between several international organizations

1. in the case of a treaty between several international organ
izations, a reservation, an express acceptance of a reservation and 
an objection to a reservation must be formulated in writing and 
communicated to the contracting organizations and other interna
tional organizations entitled to become parties to the treaty.

2. If formulated when signing subject to formal confirmation, 
acceptance or approval a treaty between several international organ
izations, a reservation must be formally confirmed by the reserving 
organization when expressing its consent to be bound by the treaty, 
in such a case the reservation shall be considered as having been 
made on the date of its confirmation.

3. An express acceptance of, or an objection to, a reservation 
made previously to confirmation of the reservation does not itself 
require confirmation.

4. The withdrawal of a reservation or of an objection to a res
ervation must be formulated in writing.

Article 23 bis. Procedure regarding reservations in treaties
between States and one or more international organizations or
between international organizations and one or more States

1. In the case of a treaty between States and one or more in
ternational organizations or between international organizations and 
one or more States, a reservation, an express acceptance of a res
ervation and an objection to a reservation must be formulated in 
writing and communicated to the contracting States and organiza
tions and other States and international organizations entitled to be
come parties to the treaty.

2. If formulated by a State when signing subject to ratification, 
acceptance or approval a treaty mentioned in paragraph 1 or if for
mulated by an international organization when signing subject to 
formal confirmation, acceptance or approval a treaty mentioned in 
paragraph 1, a reservation must be formally confirmed by the re
serving State or international organization when expressing its con
sent to be bound by the treaty. In such a case the reservation shall 
be considered as having been made on the date of its confirmation.

3. An express acceptance of, or an objection to, a reservation 
made previously to a confirmation of the reservation does not itself 
require confirmation.

4. The withdrawal of a reservation or of an objection to a res
ervation must be formulated in writing.

SECTION 3 ENTRY INTO FORCE AND PROVISIONAL APPLICATION OF 
TREATIES

Article 24. Entry into force of treaties between 
international organizations

1. A treaty between international organizations enters into force 
in such manner and upon such date as it may provide or as the 
negotiating organizations may agree.

2. Failing any such provision or agreement, a treaty between 
international organizations enters into force as soon as consent to 
be bound by the treaty has been established for all the negotiating 
organizations.

3. When the consent of an international organization to be 
bound by a treaty between international organizations is established 
on a date after the treaty has come into force, the treaty enters into 
force for that organization on that date, unless the treaty otherwise 
provides.

4. The provisions of a treaty between international organizations 
regulating the authentication of its text, the establishment of the 
consent of international organizations to be bound by the treaty, the 
manner or date of its entry into force, reservations, the functions 
of the depositary and other matters arising necessarily before the 
entry into force of the treaty apply from the time of the adoption 
of its text.
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Article 24 bis. Entry into force of treaties between one or 
more States and one or more international organizations

1. A treaty between one or more States and one or more inter
national organizations enters into force in such manner and upon 
such date as it may provide or as the negotiating State or States and 
organization or organizations may agree.

2. Failing any such provision or agreement, a treaty between 
one or more States and one or more international organizations en
ters into force as soon as consent to be bound by the treaty has been 
established for all the- negotiating States and organizations.

3. When the consent of a State or an international organization 
to be bound by a treaty between one or more States and one or more 
international organizations is established on a date after the treaty 
has come into force, the treaty enters into force for that State or 
organization on that date, unless the treaty otherwise provides.

4. The provisions of a treaty between one or more States and 
one or more international organizations regulating the authentica
tion of its text, the establishment of the consent of the State or 
States and the international organization or organizations to be 
bound by the treaty, the manner or date of its entry into force, res
ervations, the functions of the depositary and other matters arising 
necessarily before the entry into force of the treaty apply from the 
time of the adoption of its text.

Article 25. Provisional application of treaties 
between international organizations

1. A treaty between international organizations or a part of such 
a treaty is applied provisionally pending its entry into force if:

(a) the treaty itself so provides; or

(A) the negotiating organizations have in some other manner so 
agreed.

2. Unless the treaty otherwise provides or the negotiating organ
izations have otherwise agreed, the provisional application of a trea
ty between international organizations or a part of such a treaty 
with respect to an international organization shall be terminated if 
that organization notifies the other international organizations be
tween which the treaty is being applied provisionally of its intention 
not to become a party to the treaty.

Article 25 bis. Provisional application of treaties between one or 
more States and one or more international organizations

1. A treaty between one or more States and one or more inter
national organizations or a part of such a treaty is applied provi
sionally pending its entry into force if:

(a) the treaty itself so provides; or
(A) the negotiating State or States and organization or organiza

tions have in some other manner so agreed.
2. Unless a treaty between one or more States and one or more 

international organizations otherwise provides or the negotiating 
State or States and organization or organizations have otherwise 
agreed:

(a) the provisional application of the treaty or a part of the trea
ty with respect to a State shall be terminated if that State notifies 
the other States, the international organization or organizations be
tween which the treaty is being applied provisionally of its intention 
not to become a party to the treaty;

(A) the provisional application of the treaty or a part of the trea
ty with respect to an international organization shall be terminated 
if that organization notifies the other international organizations, 
the State or States between which the treaty is being applied pro
visionally of its intention not to become a party to the treaty.

Part 111

OBSERVANCE, APPLICATION AND INTERPRETATION 
OF TREATIES

SECTION 1. OBSERVANCE OF TREATIES

Article 26. Pacta sunt servanda

Every treaty in force is binding upon the parties to it and must 
be performed by them in good faith.

Article 27. Internal law of a State, rules of an international 
organization and observance of treaties

1. A State party to a treaty between one or more States and one 
or more international organizations may not invoke the provisions 
of its internal law as justification for its failure to perform the 
treaty.

2. An international organization party to a treaty may not in
voke the rules of the organization as justification for its failure to 
perform the treaty, unless performance of the treaty, according to 
the intention of the parties, is subject to the exercise of the func
tions and powers of the organization.

3. The preceding paragraphs are without prejudice to larticle 46).

SECTION 2. APPLICATION OF TREATIES

Article 28. Non-retroactivity of treaties

Unless a different intention appears from the treaty or is other
wise established, its provisions do not bind a party in relation to any 
act or fact which took place or any situation which ceased to exist 
before the date of the entry into force of the treaty with respect to 
that party.

Article 29. Territorial scope of treaties between one or 
more States and one or more international organizations

Unless a different intention appears from the treaty or is other
wise established, a treaty between one or more States and one or 
more international organizations is binding upon each State party in 
respect of its entire territory.

Article 30. Application of successive treaties relating 
to the same subject-matter

1. The rights and obligations of States and international organ
izations parties to successive treaties relating to the same subject- 
matter shall be determined in accordance with the following para
graphs.

2. When a treaty specifies that it is subject to, or that it is not 
to be considered as incompatible with, an earlier or later treaty, the 
provisions of that other treaty prevail.

3. When all the parties to the earlier treaty are parties also to 
the later treaty but the earlier treaty is not terminated (or suspended 
in operation under article 59), the earlier treaty applies only to the 
extent that its provisions are compatible with those of the later 
treaty.

4. When the parties to the later treaty do not include all the par
ties to thf earlier one:

(a) as between two States, two international organizations, or 
one State and one international organization which are parties to 
both treaties, the same rule applies as in paragraph 3;
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(6) as between a State party to both treaties and a State party 
to only one of the treaties, as between a State party to both treaties 
and an international organization party to only one of the treaties, 
as between an international organization party to both treaties and 
an international organization party to only one of the treaties, and 
as between an international organization party to both treaties and 
a State party to only one of the treaties, the treaty which binds the 
two parties in question governs their mutual rights and obligations.

5. Paragraph 4 is without prejudice Ito article 411, lor to any 
question of the termination or suspension of the operation of a trea
ty under article 60 or| to any question of responsibility which may 
arise for a State or for an international organization from the con
clusion or application of a treaty the provisions of which are incom
patible with its obligations towards a State or an international or
ganization not party to that treaty, under another treaty.

6. The preceding paragraphs are without prejudice to Article 103 
of the Charter of the United Nations.

SECTION 3. INTERPRETATION OF TREATIES

Article 31. General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with 
the ordinary meaning to be given to the terms of the treaty in their 
context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty 
shall comprise, in addition to the text, including its preamble and 
annexes:

(a) any agreement relating to the treaty which was made between 
all the parties in connexion with the conclusion of the treaty;

(A) any instrument which was made by one or more parties in 
connexion with the conclusion of the treaty and accepted by the 
other parties as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

(а) any subsequent agreement between the parties regarding the 
interpretation of the treaty or the application of its provisions;

(б) any subsequent practice in the application of the treaty 
which establishes the agreement of the parties regarding its inter
pretation;

(c) any relevant rules of international law applicable in the rela
tions between the parties.

4. A special meaning shall be given to a term if it is established 
that the parties so intended.

Article 32. Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, 
including the preparatory work of the treaty and the circumstances 
of its conclusion, in order to confirm the meaning resulting from 
the application of article 31, or to determine the meaning when the 
interpretation according to article 31:

(а) leaves the meaning ambiguous or obscure; or

(б) leads to a result which is manifestly absurd or unreasonable.

Article 33. Interpretation of treaties authenticated 
in two or more languages

1. When a treaty has been authenticated in two or more lan
guages, the text is equally authoritative in each language, unless the 
treaty provides or the parties agree that, in case of divergence, a 
particular text shall prevail.

2. A version of the treaty in a language other than one of those 
in which the text was authenticated shall be considered an authentic 
text only if the treaty so provides or the parties so agree.

3. The terms of the treaty are presumed to have the same mean
ing in each authentic text.

4. Except where a particular text prevails in accordance with 
paragraph 1, when a comparison of the authentic texts discloses a 
difference of meaning which the application of articles 31 and 32 
does not remove, the meaning which best reconciles the texts, hav
ing regard to the object and purpose of the treaty, shall be adopted.

SECTION 4. TREATIES AND THIRD STATES OR 
THIRD INTERNATIONAL ORGANIZATIONS

Article 34. General rule regarding third States and 
third international organizations

1. A treaty between international organizations does not create 
either obligations or rights for a third State or a third organization 
without the consent of that State or that organization.

2. A treaty between one or more States and one or more inter
national organizations does not create either obligations or rights for 
a third State or a third organization without the consent of that 
State or that organization.

2. Text of articles 19, 19 bis, 19 ter, 20, 20 bis, 21 to 
23, 23 bis, 24, 24 bis, 25, 25 bis and 26 to 34 and of
ARTICLE 2, PARAGRAPH 1 (/), AND THE COMMENTARIES 
THERETO, ADOPTED BY THE COMMISSION AT ITS TWENTY- 
NINTH SESSION

Part II

CONCLUSION AND ENTRY INTO FORCE 
OF TREATIES

SECTION 2. RESERVATIONS

Article 19. Formulation of reservations in the case of
treaties between several international organiza
tions447 *

An international organization may, when signing, 
formally confirming, accepting, approving or acceding 
to a treaty between several international organiza
tions, formulate a reservation unless:

(a) the reservation is prohibited by the treaty;
(b) the treaty provides that only specified reserva

tions, which do not include the reservation in ques
tion, may be made; or

447 Corresponding provision of the Vienna Convention:

“Article 19. Formulation of reservations
“A State may, when signing, ratifying, accepting, approving 

or acceding to a treaty, formulate a reservation unless:
“(a) the reservation is prohibited by the treaty;
“(A) the treaty provides that only specified reservations, 

which do not include the reservation in question, may be made; 
or

“(c) in cases not falling under subparagraphs (a) and (b), the 
reservation is incompatible with the object and purpose of the 
treaty.”
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(c) in cases not falling under subparagraphs (a) and 
(A), the reservation is incompatible with the object and 
purpose of the treaty.

Commentary

(1) The draft articles as a whole lay down different 
rules on the formulation of reservations by interna
tional organizations according to whether the reserva
tions are to treaties between international organiza
tions or to treaties between States and one or more 
international organizations or between international or
ganizations and one or more States. The first case 
forms the subject of draft article 19 and the second 
that of draft article 19 bis.
(2) The process followed in article 19 is simple, 
since the article transposes to treaties between several 
international organizations the provisions of the 
Vienna Convention as regards treaties between 
States. This extension of the Vienna rules is perfectly 
justified here because, however they may differ in 
other respects, international organizations are on an 
equal footing with each other in the conventional 
mechanism envisaged. It need only be observed that, 
in fact, many treaties concluded between internation
al organizations will fall under the prohibition in sub
paragraph (c)—probably more than in the case of 
States. For a number of treaties concluded between 
international organizations entail commitments 
which, by their object and purpose, constitute a ba
lanced whole which a reservation would destroy. It 
was pointed out, however, that internal procedures 
enabling an organization to commit itself validly and 
definitively generally involve the intervention of an 
organ composed of representatives of member States,- 
so that the opportunity for an international organiza
tion to formulate a reservation, even at the stage of 
formal confirmation, would afford the States mem
bers of that organization useful safeguards with re
spect to undertakings signed too hastily.
(3) This remark carried so much weight that it was 
argued that the system of reservations established by 
article 19 should be extended to the case of treaties 
between two international organizations. That raised 
the question whether the mechanism of reservations 
can operate generally in the case of bilateral treaties. 
Although the text of the Vienna Convention does 
not formally preclude this possibility,448 the Commis
sion’s commentaries of 1966 leave no doubt that it 
regarded reservations to bilateral treaties as going 
beyond the technical mechanism of reservations and

448 Official Records of the United Nations Conference on the Law 
of Treaties (second session), Summary records of the plenary meet
ings and of the meetings of the Committee of the Whole (United Na
tions publication, Sales No. E.70.V.6), p. 28, 10th plenary meeting, 
para. 23. The Chairman of the Drafting Committee said that the 
deletion of the reference to multilateral treaties in the Commis
sion’s draft articles on reservations did not prejudice the question 
of reservations to bilateral treaties.

leading to a proposal to reopen negotiations.449 The 
Commission did not wish to start a debate on this 
question, although most of its members considered 
that the regime of reservations could not be extended 
to bilateral treaties without distorting the notion of a 
“reservation”. Considered .as a whole, however, the 
texts of draft articles 19 and 19 6/s in fact relate to 
multilateral treaties.450
(4) The Commission also discussed the question of 
the practical significance of this article. Starting from 
the observation that the reservations mechanism de
veloped in the Vienna Convention mainly con
cerned open multilateral treaties, members expressed 
doubt as to whether the reservation possibilities es
tablished by article 19 would actually be effective. 
The answer given was that the provisions of the 
Vienna Convention on the formulation of reservations 
make no mention of the general multilateral nature 
of treaties. Moreover, since international organiza
tions comprise groups of States which are sometimes 
large, it is not possible to measure the “generality” 
of a treaty between international organizations by the 
same standard as that of a treaty between States. It 
is easy to conceive of a treaty between three or four 
international organizations which is open to participa
tion by certain other international organizations. For 
example, three international organizations may con
clude an agreement to standardize their publications 
or to unify certain provisions of their staff rules be
cause their headquarters are in the same city; or 
several international banks having the status of inter
national organization may conclude an agreement to 
exchange certain information or to adopt an identical 
policy on certain aspects of their activities; or again, 
international organizations which work at least partly 
in the field of scientific research may conclude an 
agreement to exchange information, to avoid overlap
ping programmes or even to pool certain results (in 
a “data bank”). In the immense field now open to 
international organizations in economics, finance, as
sistance, technology and scientific research, such 
agreements are eminently desirable and entirely pos
sible; they could be open to participation by other or
ganizations, and the faculty of other organizations to 
accede to such agreements, subject to certain reser
vations that are not incompatible with the object or 
purpose of the treaty, would constitute a first step 
towards the rationalization and regrouping of efforts;

449 Yearbook... 1966, vol. II, pp. 202-203 document 
A/6309/Rev.l, part. II, chap. II, articles 16-17, para. 1 of the 
commentary. The United Nations Conference on the Law of Trea
ties deleted the reference to multilateral treaties from the section 
of the Commission’s draft articles entitled “Reservations to mul
tilateral treaties”.

450 This is indisputable as regards all language versions of ar
ticle 19 bis. The French version of article 19, which refers to trea
ties between “plusieurs organisations” covers both treaties between 
two organizations and treaties between more than two organiza
tions. The English version, however, which speaks of treaties be
tween “several international organizations” refers exclusively to 
treaties between more than two organizations.
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as has often been observed, these are sometimes 
rather scattered.451
(5) In view of the foregoing considerations, arti
cle 19 seemed neither excessive nor superfluous to 
the great majority of the Commission. These consid
erations did not, however, seem sufficiently pertinent 
to one of its members, who maintained that for these 
categories of treaties only reservations expressly au
thorized by the treaty itself should be allowed.452

Article 19 bis. Formulation of reservations by States 
and international organizations in the case of trea
ties between States and one or more international 
organizations or between international organiza
tions and one or more States453

1. A State, when signing, ratifying, accepting, ap
proving or acceding to a treaty between States and one 
or more international organizations or between inter
national organizations and one or more States, may 
formulate a reservation unless:

(a) the reservation is prohibited by the treaty;
(b) the treaty provides that only specified reserva

tions, which do not include the reservation in ques
tion, may be made; or

(c) in cases not falling under subparagraphs (a) and
(b), the reservation is incompatible with the object and 
purpose of the treaty.

2. When the participation of an international or
ganization is essential to the object and purpose of a 
treaty between States and one or more international

451 Reference to the texts published under the auspices of 
UNCTAD in the document entitled “Economic co-operation and 
integration among developing countries” (TD/B/609/Add.l 
(vols. I, II, 111 and Corr.l, IV, V) of August 1976) shows that 
many of the very numerous international economic organizations 
mentioned have “international juridical personality” and in some 
cases are expressly authorized, or even invited, to enter into agree
ments with other international organizations for co-operation or 
for operational purposes. See, for example, article VI, sect. 2, of 
the Agreement establishing the Inter-American Development 
Bank (TD/B/609/Add.l, vol. 1, p. 16); articles 2, 15(15), 31 (8) of 
the Agreement establishing the Latin American Economic System 
(ibid., pp. 34, 38 and 42); article 20, paras. 1 and 3, of the Treaty 
establishing the Caribbean Community (ibid., p. 163) and arti
cles 63 and 70 of the Agreement establishing the Caribbean Com
mon Market, which is associated with it (ibid., pp. 194-195); ar
ticles 2, para. 2, 27, para. 2 (e), and 48, para. 2, of the Agreement 
establishing the Caribbean Development Bank (ibid., pp. 212, 227 
and 235); article 50 of the Agreement establishing the African De
velopment Bank (ibid., vol. Ill, p. 26); article 2 of the Treaty es
tablishing the West African Economic Community (ibid., p. 116); 
article 29, para. 2(v), of the Agreement establishing the Islamic 
Development Bank (ibid., vol. V, p. 39); articles 3 and 53 of the 
Agreement establishing the Arab Bank for Economic Develop
ment in Africa (ibid., pp. 55 and 70); article 2(v) of the Agree
ment establishing the Asian Development Bank (ibid., p. 135).

452 Article 19, para. 1, as proposed by this member, reads:
“An international organization, when signing, formally con

firming, accepting, approving or acceding to a treaty between 
several international organizations, may formulate a reservation 
if the reservation is expressly authorized by the treaty or if it 
is otherwise agreed that the reservation is authorized.”
453 Corresponding provisions of the Vienna Convention: see

foot-note 447 above.

organizations or between international organizations 
and one or more States, that organization, when sign
ing, formally confirming, accepting, approving or ac
ceding to that treaty, may formulate a reservation if 
the reservation is expressly authorized by the treaty or 
if it is otherwise agreed that the reservation is author
ized.

3. In cases not falling under the preceding para
graph, an international organization, when signing, 
formally confirming, accepting, approving or acceding 
to a treaty between States and one or more interna
tional organizations or between international organi
zations and one or more States, may formulate a res
ervation unless:

(a) the reservation is prohibited by the treaty;
(b) the treaty provides that only specified reserva

tions, which do not include the reservation in ques
tion, may be made; or

(ic) in cases not falling under subparagraphs (a) and 
(b), the reservation is incompatible with the object and 
purpose of the treaty.

Commentary

(1) A preliminary remark must be made on termin
ology. Instead of designating the category of treaties 
in question by the expression “treaty between one or 
more States and one or more international organiza
tions”, which is the term generally used in the pres
ent draft articles, the Commission, in the articles 
dealing with reservations, has used the more complex 
expression “treaties between States and one or more 
international organizations or between international 
organizations and one or more States”. This is be
cause the latter wording is particularly appropriate to 
the question of reservations; it stresses the need to 
consider at least one State or one organization faced 
by a group of partners comprising at least two inter
national organizations or two States respectively. It is 
only under these conditions that the varied mechan
isms constituting the juridical system of reservations 
in this and the subsequent articles all come into 
play.454

454 This terminology does not, however, look beyond the nice
ties of drafting; it means that the Commission’s draft articles fail 
to distinguish two subcategories appearing to require different re
gimes. A system along these lines was the subject of a proposal 
by one member of the Commission [see foot-note 464 below], but 
it has several disadvantages, at least in the opinion of most mem
bers of the Commission. First, the two subcategories would merge 
when as many States as international organizations were parties to 
the treaty; second, a much more general and deep-seated objection 
is that the respective numbers of international organizations and 
States parties to a treaty provide no reliable indication of its real 
nature, of the respective positions of the parties in the treaty me
chanism and of what may be called the underlying structure of 
the treaty. Are all the different parties in a similar situation or are 
they divided into several groups? Is one of them in a very special 
position? The Vienna Convention does not deal with these prob
lems; its articles only touch on them indirectly in connexion with 
reservations because of the importance attached to notions such 
as the object and purpose of the treaty and the “entirety” of trea-

(Continued on next page.)
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(2) The purely descriptive nature of the position 
taken by the Commission in defining the treaties 
governed by article 19 bis implies that, as regards the 
reservations regime, the Commission is considering 
only the case of treaties to which there are at least 
three parties. As already explained in connexion with 
article 19 above, it is not the Commission’s intention 
to take a position on the question of reservations to 
a bilateral treaty, which, so far as article 19 bis is con
cerned, means a treaty between a State and an 
organization. This case would require special study, 
which the Commission did not consider it necessary 
to undertake at present, although several members 
stressed the importance of reservations to bilateral 
treaties, especially for international organizations.
(3) The structure of article 19 bis is simple. It deals 
first, in paragraph 1, with the formulation of reserva
tions by States, which is subject to the rules of the 
Vienna Convention;455 then, in paragraphs 2 and 3, 
with the formulation of reservations by international 
organizations, distinguishing two cases. In the first 
case (paragraph 2), the participation of an internation
al organization is essential to the object and purpose 
of the treaty; in other words, the treaty would lose 
its raison d’etre and possibilities of practical applica
tion if the organization decided not to become a party 
to it. This applies, for example, to a treaty under which 
an organization provides technical and financial as
sistance to several riparian States bordering on the 
same lake to help them combat pollution in the lake; 
or a treaty for the provision of nuclear services by 
one State to another, with supervision by an organ
ization to ensure peaceful use; or again, an agree
ment such as that of 29 July 1970 between the Unit-

(Foot-note 454 continued.)
ties. But in the case of treaties between one or more States and 
one or more international organizations, it does not seem that a 
quantitative assessment of the States and international organiza
tions allowed to participate in the treaty can lead to practical con
clusions regarding reservations. For example, why should different 
rules, based on the numbers of States and international organiza
tions which are parties, be applicable to an operational assistance 
treaty concluded between a group of international organizations 
and a single State (the general case of agreements concluded under 
UNDP—see the examples quoted in the United Nations Juridical 
Yearbook and the UNDP Field Manual) and to an agreement con
cluded between a single organization and the States concerned in 
joint public health or environmental activities in a particular re
gion? For instance, an agreement concluded on 1 November 1973 
between WFIO and seven African States concerning an Oncho
cerciasis Control Programme in the Volta River Basin area was 
supplemented by an agreement between five non-African States 
and four international organizations on the collection of funds to 
facilitate the execution of the first agreement; the second agree
ment is widely open to participation by new donors (American So
ciety of International Law, International Legal Materials (Washing
ton D.C.), vol. XIII, No. 3, May 1974, p. 517). Neither of these 
agreements contains provisions relating to reservations and it is 
difficult to see that their rules should differ on this point.

455 The Commission has thus maintained the principle laid 
down in article 3 (c) of the Vienna Convention, which provides, 
in regard to relations between States, for “the application of the 
Convention to the relations of States as between themselves under 
international agreements to which other subjects of international 
law are also parties”. But the present article 19 bis goes still fur
ther: it accords to States the benefit of the Vienna Convention rules 
on the formulation of reservations in general.

ed Nations, Peru and Sweden,456 providing for the 
participation of a Swedish unit in assistance rendered 
by the United Nations after a natural disaster. Under 
such agreements, an organization in fact performs as
sistance and supervisory functions which make its po
sition as a party different from that of a State; hence 
it is natural that it should be able to formulate only 
those reservations which are expressly authorized by 
the treaty itself. In the second case (paragraph 3), the 
participation of the organization is not essential to 
the object and purpose of the treaty; this means that 
the organization is in the position of any other par
ticipant, without responsibility for a special function, 
and that the absence of one of the participants will 
not jeopardize the treaty’s existence. The practical 
concern here is with non-universal organizations ad
mitted to participation in a multilateral convention457 
in cases where, because of the powers delegated to 
them by States, they are at least partly substituted 
for their members. In this instance, the organizations 
benefit from the same reservations regime as States.
(4) One important consequence of the foregoing 
analysis must be stressed. The question whether an 
international organization is governed by paragraph 2 
or paragraph 3 of article 19 bis depends on each par
ticular treaty and organization. It follow that, where 
given organizations are parties to a treaty, para
graph 2 of article 19 bis could apply to one organiza
tion and paragraph 3 to another. For instance, under 
a treaty concerned with nuclear energy safety mea
sures, a number of organizations (for example, the 
European Atomic Energy Community (Euratom), the 
European Company for the Chemical Processing of 
Irradiated Fuels (Eurochemic), the European Organi
zation for Nuclear Research (CERN) might be re
sponsible for certain installations, in which case, un
der article 19 bis, paragraph 3, they would be subject 
to the same reservations regime as the States parties 
to the treaty, whereas the International Atomic En
ergy Agency (IAEA), if it performed a supervisory 
function, would fall under the stricter provisions of 
article 19 bis, paragraph 2.458
(5) Considering the very limited extent to which in
ternational organizations have hitherto been admitted 
to participation in widely open multilateral treaties

456 United Nations, Juridical Yearbook, 1970 (United Nations 
publication, Sales No. E.72.V.1), p. 36.

457 This is why the Special Rapporteur, in his fifth report, tried 
to define these treaties by reference to international conferences 
open to participation by international organizations (draft article 9, 
para. 2). (Yearbook... 1976, vol. II (Part One), p. 144, document 
A/CN.4/290 and Add.l, commentary to article 19bis.)

458 A good example of this is the agreement concluded at Brus
sels on 5 April 1973 between Belgium, Denmark, the Federal Rep
ublic of Germany, Ireland, Italy, Luxembourg, the Netherlands, 
the European Atomic Energy Community and the International 
Atomic Enery Agency (IAEA, document INFCiRC/193/Add.l), 
pursuant to article III, paragraphs 1 and 4, of the Treaty on the 
•Non-Proliferation of Nuclear Weapons of 1 July 1968 (United Na
tions, Treaty Series, vol. 729, p. 172); however, the object and pur
pose of this agreement, which is silent on the question of reser
vations, is such that all reservations to it are possibly prohibited.
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between States,459 it seems open to question how far 
the regime established by article 19 bis, paragraph 3, 
would have practical effect. There are, in fact, already 
in existence treaties relating to commodities which 
are open to participation by' international organiza
tions coming within a well-defined category. These 
include:
The Fifth International Tin Agreement460 (article 54), 

which entered into force provisionally on 1 July
1976. It contains no provisions on reservations; 
certain “declarations” were made at the time of 
signature although it was not established whether 
they constitute reservations; one international or
ganization has become a party to it.

The International Cocoa Agreement, 1975461 (arti
cle 4), which entered into force provisionally on 
1 October 1976 with the participation of one inter
national organization; this prohibits any reserva
tions (article 70).

The International Coffee Agreement, 1976462 (arti
cle 6), which entered into force provisionally on 
1 October 1976. This prohibits any reservations (ar
ticle 63); one international organization is a party 
to it.463

459 Caution must be exercised in analysing certain situations 
which are still evolving. The admission of the United Nations 
Council for Namibia, a subsidiary organ of the United Nations, to 
certain international conferences does not necessarily imply that 
the United Nations as such will become a party to the conven
tions which may result from those conferences. In this case, the 
United Nations would seem to be acting only on the basis of re
presentation and would commit, rather than itself, the potential 
State it represents (see “Possibilities of participation by the United 
Nations in international agreements on behalf of a territory: study 
prepared by the Secretariat’’ (Yearbook... 1974, vol. 11 (Part Two), 
p. 8, document A/CN.4/281)). To the same effect, see the legal 
opinion prepared for the Under-Secretary-General, Office for Inter
Agency Affairs and Co-ordination, on the representation of na
tional liberation movements in United Nations organs (United Na
tions, Juridical Yearbook, 1974 (United Nations publication, Sales 
No. E.76.V.1), pp. 149-156, paras. 32-45). Similarly, the question 
of the opening of a future convention or future conventions on the 
law of the sea to participation by certain international organiza
tions was still pending at the time this report was prepared (see 
Official Records of the Third United Nations Conference on the Law 
of the Sea, voi. VI (United Nations publication, Sales No. 
E.77.V.2), p. 127, document A/CONF.62/L.13, foot-note 12).

460 United Nations Tin Conference, 1975 (United Nations publi
cation, Sales No. E.76.II.D.4), p. 5.

461 United Nations Cocoa Conference, 1975 (United Nations pu
blication, Sales No. E.76.II.D.9), p. 5.

462 International Coffee Organization, International Coffee 
Agreement, 1976 (London, 1976).

463 The wording used in these Agreements varies. The follow
ing is the text of article 4, para. 1, of the Cocoa Agreement:

“1. Any reference in this Agreement to a ‘Government’ 
shall be construed as including a reference to any intergovern
mental organization having responsibilities in respect of the ne
gotiation, conclusion and application of international agree
ments, in particular commodity agreements. Accordingly, any 
referency in this Agreement to signature or to deposit of instru
ments of ratification, acceptance or approval or to notification of 
provisional application or to accession by a Government shall, 
in the case of such intergovernmental organizations, be con
strued as including a reference to signature, or to deposit of in
struments of ratification, acceptance or approval, or to notifica
tion of provisional application, or to accession, by such inter
governmental organizations.”

(6) One member submitted to the Commission a 
system based on different ideas. This proceeds from 
the premise that the differences between States and 
international organizations are so general and so great 
that international organizations may not in any event 
formulate reservations other than those expressly au
thorized by the treaty or otherwise agreed. In addi
tion, the treaties to which article 19 bis relates would 
be divided into two subcategories, each with a differ
ent regime. As regards the formulation of reserva
tions to treaties between States and one or more in
ternational organizations, States would be subject to 
the same conditions as are laid down in the Vienna 
Convention, except if the participation of an interna
tional organization was essential to the object and 
purpose of the treaty; in the latter situation, even as 
between States but a fortiori as between States and 
international organizations, only reservations express
ly authorized or otherwise agreed would be permit
ted. As regards the formulation of reservations to 
treaties between international organizations and one 
or more States, States would be subject, even as be
tween themselves, to the same regime as internation
al organizations; in other words, they would be able 
to formulate only those reservations expressly au
thorized by the treaty or otherwise agreed.464

Article 19 ter. Objection to reservations465

1. In the case of a treaty between several interna
tional organizations, an international organization 
may object to a reservation.

2. A State may object to a reservation envisaged in 
article 19 bis, paragraphs 1 and 3.

3. In the case of a treaty between States and one 
or more international organizations or between inter
national organizations and one or more States, an in
ternational organization may object to a reservation 
formulated by a State or by another organization if:

(a) the possibility of objecting is expressly granted 
to it by the treaty or is a necessary consequence of the 
tasks assigned to the international organization by the 
treaty; or

(b) its participation in the treaty is not essential to 
the object and purpose of the treaty.

464 Text proposed (A/CN.4/L.253):

‘‘Article 19. Formulation of reservations
“1. An international organization, when signing, formally 

confirming, accepting, approving or acceding to a treaty between 
several international organizations, may formulate a reservation 
if the reservation is expressly authorized by the treaty or if it 
is otherwise agreed that the reservation is authorized.

“2. A State, when signing, ratifying, accepting, approving 
or acceding to a treaty between States and one or more inter
national organizations, may formulate a reservation unless:

“(o) the reservation is prohibited by the treaty;
“(6) the treaty provides that only specified reservations, 

which do not include the reservation in question, may be made; 
or

(<Continued on next page.)
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Commentary

(1) The Vienna Convention is relatively cautious on 
the question of objections to reservations. It contains 
no definition of the notion of an objection465 466 and 
mentions the matter only in the title and para
graphs 4 (6) and 5 of article 20, in the title and para
graph 3 of article 21, in the title and paragraphs 2 
and 3(6) of article 22 and in paragraphs 1, 3 and 4 
of article 23. Furthermore, it does not settle all the 
questions concerning the mechanism of objections.
(2) With regard to the treaties which are the subject 
of the present draft articles, the Commission has not 
sought either to fill, the gaps in the Vienna Conven
tion or to interpret its provisions. However, having 
twice accepted (in article 19 and article 19 bis, para
graph 3) that international organizations are free to 
formulate reservations on the same terms as States, 
it had necessarily to deal with the question whether 
international organizations are also entitled to formu
late objections to reservations.467

(Foot-note 464 continued.)
“(c) in cases not falling under subparagraphs (a) and (b), the 

reservation is incompatible with the object and purpose of the 
treaty.

“3. An international organization, when signing, formally 
confirming, accepting, approving or acceding to a treaty between 
States and one or more international organizations, may formu
late a reservation if the reservation is expressly authorized by 
the treaty or if it is otherwise agreed that the reservation is au
thorized.

“4. If the participation of an international organization in 
the treaty mentioned in paragraph 2 is essential for its object 
and purpose, a State may formulate a reservation if the reser
vation is expressly authorized by the treaty or if it is otherwise 
agreed that the reservation is authorized.

“5. An international organization, when signing, formally 
confirming, accepting, approving or acceding to a treaty between 
international organizations and one or more States, and

“a State, when signing, ratifying, accepting, approving or ac
ceding to the said treaty,

“may formulate a reservation if the reservation is expressly 
authorized by the treaty or if the reservation is otherwise au
thorized.”
465 There are no corresponding provisions in the Vienna Con

vention.
466 This omission not only creates uncertainty but also makes 

it impossible to invoke limits to objections similar to the limits 
which are applicable to the formulation of reservations as a result 
of the definition of reservations given in article 2, para. 1 (d), of 
the Vienna Convention and in the present draft articles.

467 May an objection be made to a reservation which the reserv
ing contracting State considers to be authorized, but which an
other State considers not to fall within the category of authorized 
reservations? The latter State may certainly "oppose” the reser
vation, but does this "opposition” have the same technical char
acteristics as an “objection”? It is clearly based on more restricted 
grounds, namely, breach of the treaty, than an “objection” prop
er, which may be made for any reason whatsoever, including the 
mere defence of an interest. Under the Vienna Convention, “op
position” to an allegedly authorized reservation would definitely 
not be subject to the time conditions set out in article 20, para. 5. 
It would seem, however, that such “opposition” could produce 
the same effects as an objection, since it is based on grounds 
which have greater legal weight than an objection. This question 
was brought up during the Commission’s discussions. The text 
adopted by the Commission follows the guidance given by the
Vienna Convention and, in one instance (article 19 ter, para. 2), 
is even more specific than the Convention; however, by the texts 
of its draft articles, the Commission certainly did not intend to 
preclude the possibility of “opposition” to a reservation, with ef-

(3) To make the draft more readily comprehensible, 
the essential provisions of article 19 ter are spread 
over three paragraphs: the first deals with treaties be
tween several international organizations, while the 
second and third deal with treaties between States 
and one or more international organizations or be
tween international organizations and one or more 
States. A State in the latter cases, like an internation
al organization in the former, may make objections 
just as both may make reservations. There remains 
the situation of an organization in the case of treaties 
between international organizations and one or more 
States or between States and one or more organiza
tions. Here, the possibility of formulating an objec
tion exists in two instances:

1. If the participation of the organization in the 
treaty is not essential to the object and purpose of 
the treaty. This is the case in which the organization 
has the faculty to formulate reservations (arti
cle 19 bis) and hence in which the right to object and 
the right to formulate a reservation are symmetrical, 
understandably so since the international organiza
tion enjoys the same rights as a State.

2. If the possibility of objecting is expressly grant
ed to an organization by the treaty or is a necessary 
consequence of the tasks which the treaty assigns to 
it. In this case, the organization has in principle no 
need, subject to what has been said in foot-note 467, 
to make objections properly so-called to reservations 
by other organizations, since those other organiza
tions cannot formulate reservations which are not ex
pressly authorized or otherwise agreed (article 19 6/s, 
para. 2). However, since in a treaty of this kind the 
contracting States may formulate reservations which 
are not expressly authorized or otherwise agreed (ar
ticle 19 6/s, para. 1), the question arises whether an 
organization may object to such reservations. Gener
ally speaking, the answer is in the negative, which 
once again marks a difference between States and in
ternational organizations. Nevertheless, the possibility 
of objecting exists, not only when it is expressly re
cognized by the treaty but also when it is a necessary 
consequence of the tasks assigned by the treaty to 
the organization. Consider the case of a treaty whose 
object is to ensure observance by the contracting 
States and any contracting organizations of rules re
lating, for example, to the protection of a certain en
vironment; a particular organization is made respon
sible for verifying the observance of the rules by all 
the other contracting entities. The treaty contains no 
provision concerning reservations, and a contracting 
State formulates a reservation which, although not 
contrary to the object and purpose of the treaty,468 is

fects as extensive as those of an objection proper. It also follows 
that, in order to prevent disputes as to the lawfulness of reserva
tions and the problems they cause, it is not enough to reduce the 
permissible reservations to those which are expressly authorized 
by the treaty or otherwise agreed.

468 If such a reservation is contrary to the object and purpose 
of the treaty, it is prohibited by article 19bis, para. I, and then, 
as in the case discussed in foot-note 467 above, the question 
which arises is not that of an objection proper but of “opposi-
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calculated to restrict the organization’s performance 
of its tasks in a particular respect; the organization 
does not have the right to formulate reservations (ar
ticle 19 bis, para. 2), but it does have the right to 
raise an objection.
(4) Two further explanations must be given regard
ing the terminology used in article 19 ter. In para
graph 3(a), the words “possibility of objecting” have 
been used in preference to the expressions “right to 
object” or “faculty to object”, because the latter 
seem to refer to an organic and permanent capacity 
of the organization. The question of that capacity 
does, of course, arise, and it must be settled by ref
erence to article 6,469 which governs not only the ar
ticles on reservations but the whole draft: it is a pre
requisite of any action which an organization may 
take under the draft articles that the organization 
shall have the capacity to take that action under its 
relevant rules. This capacity is the framework within 
which the treaty in question affords “possibilities” to 
the organization. Similarly, the term “tasks” has 
been used470 471 * to make it clear that the reference is not 
to the functions conferred on the international orga
nizations by its constituent instrument (a treaty be
tween States to which it is not a party), but to new 
and specific responsibilities which form part of the 
general functions conferred on it by its constituent 
instrument and have their legal origin in a treaty be
tween States and one or more international organiza
tions or between international organizations and one 
or more States.

Article 20. Acceptance of reservations in the case of 
treaties between several international organiza
tions411

1. A reservation expressly authorized by a treaty 
between several international organizations does not

tion”, which may come from any of the contracting entities, in
cluding the organization responsible for verifying observance. 
Since disputes may also arise as to whether a reservation is con
trary to the object and purpose of a treaty, it seemed that it would 
certainly be useful that an international organization having spe
cial functions in regard to all of the participants should be given 
a more flexible possibility of objecting.

469 See section B.I above.
470 The same intention governs article 51, para. 1, of the 1975 

Vienna Convention on the Representation of States in Their Re
lations with International Organizations of a Universal Character. 
This paragraph provides that:

“The host State shall accord to the delegation all necessary 
facilities for the performance of its tasks”. (Official Records of 
the United Nations Conference on the Representation of States in 
Their Relations with International Organizations, vol. II, Docu
ments of the Conference (United Nations publication, Sales No. 
E.75.V. 12), p. 217.)
The Commission decided to use the term “tasks” instead of 

“functions” throughout part III of the draft articles because of its 
more concrete and specific nature (ibid., p. 37, document 
A/Conf.67/4, article 51, para. 2 of the commentary.

471 Corresponding provisions of the Vienna Convention:

"Article 20. Acceptance of and objection to reservations
“1. A reservation expressly authorized by a treaty does not

require any subsequent acceptance by the other con
tracting organizations unless the treaty so provides.

2. When it appears from the object and purpose of 
a treaty between several international organizations 
that the application of the treaty in its entirety be
tween all the parties is an essential condition of the 
consent of each one to be bound by the treaty, a res
ervation requires acceptance by all the parties.

3. In cases not falling under the preceding para
graphs and unless the treaty between several interna
tional organizations otherwise provides:

(a) acceptance by another contracting organization 
of a reservation constitutes the reserving organization 
a party to the treaty in relation to that other organ
ization if or when the treaty is in force for those or
ganizations;

(b) an objection by another contracting organiza
tion to a reservation does not preclude the entry into 
force of the treaty as between the objecting and re
serving organizations unless a contrary intention is 
definitely expressed by the objecting organization;

(c) an act expressing the consent of an internation
al organization to be bound by the treaty and contain
ing a reservation is effective as soon as at least one 
other contracting organization has accepted the reser
vation.

4. For the purposes of paragraphs 2 and 3 and 
unless the treaty between several international organ
izations otherwise provides, a reservation is considered 
to have been accepted by an international organization 
if it shall have raised no objection to the reservation 
by the end of a period of twelve months after it was

require any subsequent acceptance by the other contracting 
States unless the treaty so provides.

“2. When it appears from the limited number of the nego
tiating States and the object and purpose of a treaty thal the ap
plication of the treaty in its entirety between all the parties is 
an essential condition of the consent of each one to be bound 
by the treaty, a reservation requires acceptance by all the par
ties.

“3. When a treaty is a constituent instrument of an inter
national organization and unless it otherwise provides, a reser
vation requires the acceptance of the competent organ of that 
organization.

“4. In cases not falling under the preceding paragraphs and 
unless the treaty otherwise provides:

“(a) acceptance by another contracting State of a reservation 
constitutes the reserving State a party to the treaty in 
relation to that other State if or when the treaty is in 
force for those States;

“(b) an objection by another contracting State to a reserva
tion does not preclude the entry into force of the treaty 
as between the objecting and reserving States unless a 
contrary intention is definitely expressed by the object
ing State;

“(c) an act expressing a State’s consent to be bound by the 
treaty and containing a reservation is effective as soon 
as at least one other contracting State has accepted the 
reservation.

“5. Foi the purposes of paragraphs 2 and 4 and unless the 
treaty otherwise provides, a reservation is considered to have 
been accepted by a State if it shall have raised no objection to 
the reservation by the end of a period of twelve months after 
it was notified of the reservation or by the date on which it 
expressed its consent to be bound by the treaty, whichever is 
later.”
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notified of the reservation or by the date on which it 
expressed its consent to be bound by the treaty, 
whichever is later.

Commentary

(1) For greater clarity of wording, the provisions of 
the draft corresponding to article 20 of the Vienna 
Convention have been divided into two articles, 20 
and 20 bis, according to whether they refer to treaties 
between several international organizations or to trea
ties between States and one or more international or
ganizations or between international organizations 
and one or more States.

(2) Certain differences from article 20 of the Vienna 
Convention should be noted. First, the title of the ar
ticle no longer refers to “objection to reservations” 
since that is the title of article 19 ter but, like arti
cle 20 of the Vienna Convention, the draft twice 
mentions the question of objection to reservations 
and makes objections subject to similar rules.
(3) Second, draft article 20 contains no provisions 
parallel to article 20, paragraph 3, of the Vienna Con
vention. There might conceivably be an organization 
all of whose members were international organiza
tions, but it would no longer come within the defini
tion of an international organization given in para
graph 1 (/) of draft article 2.472 The Commission con
sidered that it could disregard such a special case, 
particularly since a rule similar to that in article 20, 
paragraph 3, of the Vienna Convention could not 
easily be made mandatory by means of a convention 
alone.
(4) Lastly, paragraph 2 has been simplified by the 
omission of any reference to the limited number of 
negotiating participants. The object of article 20, pa
ragraph 2, of the Vienna Convention is to place trea
ties under a special regime in cases where “the ap
plication of the treaty in its entirety between all the 
parties is an essential condition of the consent of 
each one to be bound by the treaty”. That text gives 
two criteria for the nature of such consent: the lim
ited number of negotiating States and the object and 
purpose of the treaty. The second criterion is perfect
ly valid for treaties between several international or
ganizations, but the first is not and has therefore 
been discarded. The limited degree of participation in 
a negotiation cannot indeed be measured in the same 
way for treaties between States as for treaties be
tween international organizations, since the member
ship of international organizations already represents 
a multiplicity of States.

472 See section B.l above.

Article 20 bis. Acceptance of reservations in the case 
of treaties between States and one or more interna
tional organizations or between international 
organizations and one or more States473

1. A reservation expressly authorized by a treaty 
between States and one or more international organ
izations or between international organizations and 
one or more States, or otherwise authorized, does not, 
unless the treaty so provides, require subsequent ac
ceptance by the contracting State or States or the con
tracting organization or organizations.

2. When it appears from the object and purpose of 
a treaty between States and one or more international 
organizations or between international organizations 
and one or more States that the application of the 
treaty in its entirety between all the parties is an es
sential condition of the consent of each one to be 
bound by the treaty, a reservation formulated by a 
State or by an international organization requires ac
ceptance by all the parties.

3. In cases not falling under the preceding para
graphs and unless the treaty between States and one 
or more international organizations or between inter
national organizations and one or more States other
wise provides:

(a) acceptance of a reservation by a contracting 
State or a contracting organization constitutes the re
serving State or organization a party to the treaty in 
relation to the accepting State or organization if or 
when the treaty is in force between the State and the 
organization or between the two States or between the 
two organizations;

(b) an objection to a reservation by a contracting 
State or a contracting organization does not prevent 
the treaty from entering into force

between the objecting State and the reserving State, 
between the objecting State and the reserving or

ganization,
between the objecting organization and the reserving 

State, or
between the objecting organization and the reserving 

organization
unless a contrary intention is definitely expressed by 
the objecting State or organization;

(c) an act expressing the consent of a State or an 
international organization to be bound by the treaty 
and containing a reservation is effective as soon as at 
least one other contracting State or organization has 
accepted the reservation.

4. For the purposes of paragraphs 2 and 3 and 
unless the treaty otherwise provides, a reservation is 
considered to have been accepted by a contracting 
State or organization if it shall have raised no objec
tion to the reservation by the end of a period of twelve 
months after it was notified of the reservation or by 
the date on which it expressed its consent to be bound 
by the treaty, whichever is later.

473 Corresponding provisions of the Vienna Convention: see 
foot-note 471 above.
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Commentary

(1) Article 20 bis differs from the preceding article 
mainly by reason of the drafting difficulties involved 
in stating the same principles but applying them to 
a much more complicated situation. In many cases, 
particularly in paragraph 3, it was not possible to pro
pose wording which combines precision with ele
gance. The introduction of new definitions in arti
cle 2 of the draft might perhaps make it possible to 
simplify the text without sacrificing its clarity. This 
is an aspect of the matter which the Commission in
tends to consider later, on second reading.
(2) The same differences from the Vienna Conven
tion are to be noted as in the previous draft article. 
However, although the Commission again proposes 
no provision parallel to article 20, paragraph 3, of the 
Vienna Convention, the participation of an interna
tional organization having the status of member of 
an organization composed mainly of States is no 
longer a purely theoretical possibility. As the Special 
Rapporteur pointed out in his previous reports,474 
there are already certain cases in which an interna
tional organization participates, with a special status, 
in another international organization; this also applies 
to the organizations set up under the commodity 
agreements referred to above.475 However, although 
under the most recent agreements the international 
organization is assimilated to a party to the treaty, it 
is given special status as a member of the organiza
tion. Moreover, it is also open to question whether 
the definition of an international organization in ar
ticle 2, paragraph 1 (/),476 that is to say, an intergov
ernmental organization only, could cover the pres
ence of a few international organizations as members 
among a body of States.477
(3) Lastly, it will be noted that the rule in para
graph 2, concerning treaties in respect of which a res
ervation must be accepted by all the parties, is de
signed to maintain all the provisions of the text as 
between all the parties, irrespective of their number, 
whereas the rule in paragraph 2 of article 19 bis, con
cerning the same kind of treaty but dealing with the 
possibility of formulating reservations, operates differ
ently: it is not concerned with the question whether 
the same rules are applicable as between all the par
ties, but with whether the participation of a given or
ganization is essential to the object and the purpose 
of the treaty, and if so, as has been seen, the orga
nization may formulate only those reservations which 
are expressly authorized or otherwise agreed.478 *

474 See, for example, Yearbook... 1972, vol. II, p. 194, docu
ment A/CN.4/258, para. 73, foot-note 178.'

475 Commentary to article 19 bis, para. 5.
476 See section B.l above.
477 In its report on the work of its twenty-sixth session, the 

Commission seems to have decided that it could (Yearbook... 
1974, vol. II, Part One, p. 295, document A/9610/Rev.l, 
chap. IV, sect. B, article 2, para. (7) of the commentary).

478 The member of the Commission who proposed a draft ar
ticle under which international organizations could never formu-

Article 21. Legal effects of reservations and 
of objections to reservations419

1. A reservation established with regard to another 
party in accordance with articles 19, 19 ter, 20 and 23 
in the case of treaties between several international 
organizations, or in accordance with articles 19 bis,

late reservations unless they were expressly authorized or other
wise agreed, or formulate objections, prepared a draft article 20 
corresponding to articles 20 and 20 bis adopted by the Commis
sion. This draft article 20 adapts article 20 of the Vienna Conven
tion to his positions of principle and reads as follows 
(A/CN.4/L.253):

“Article 20. Acceptance of reservations and 
objections to reservations

"1. A reservation expressly authorized by a treaty between 
several international organizations or otherwise authorized does 
not require subsequent acceptance by the other contracting or
ganizations unless the treaty so provides.

“2. A reservation expressly authorized by a treaty between 
States and one or more international organizations or otherwise 
authorized does not require subsequent acceptance by the other 
contracting States and the contracting organization or organiza
tions, or by the contracting States and the other contracting or
ganizations, as the case may be, unless the treaty so provides.

“3. A reservation expressly authorized by a treaty between 
international organizations and one or more States or otherwise 
authorized does not require subsequent acceptance by the other 
contracting organizations and the contracting State or States, or 
by the contracting organizations and the other contracting 
States, as the case may be, unless the treaty so provides.

“4. When it appears from the limited number of the nego
tiating States and the object and purpose of a treaty between 
States and one or more international organizations that the ap
plication of the treaty between all the States parties is one of 
the essential conditions of the consent of each one of them to 
be bound by the treaty, a reservation formulated by a State re
quires acceptance by all the States parties.

“5. In cases not falling under paragraphs 2 and 4 and unless 
the treaty between States and one or more international organ
izations otherwise provides:

“(a) acceptance by another contracting State of a reservation 
constitutes the reserving State a party to the treaty in relation 
to that other State if or when the treaty is in force for those 
States;

“(b) an objection by another contracing State to a reserva
tion does not preclude the entry into force of the treaty as be
tween the objecting and reserving States unless a contrary in
tention is definitely expressed by the objecting State;

“(c) an act expressing a State’s consent to be bound by the 
treaty and containing a reservation is effective as soon as at 
least one other contracting State has accepted the reservation.

“6. For the purposes of paragraphs 4 and 5 and unless the 
treaty between States and one or more international organiza
tions otherwise provides, a reservation is considered to have 
been accepted by a State if it shall have raised no objection to 
the reservation by the end of a period of 12 months after it was 
notified of the reservation or by the date on which it expressed 
its consent to be bound by the treaty, whichever is later.’’
479 Corresponding provisions of the Vienna Convention:

“Article 21. Legal effects of reservations and 
of objections to reservations

“I. A reservation established with regard to another party in 
accordance with articles 19, 20 and 23:

“(a) modifies for the reserving State in its relations with 
that other party the provisions of the treaty to which the res
ervation relates to the extent of the reservation; and

“(b) modifies those provisions to the same extent for that 
other party in its relations with the reserving State.

“2. The reservation does not modify the provisions of the 
treaty for the other parties to the treaty inter se.

(Continued on next page.)
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19 ter, 20 bis and 23 bis in the case of treaties between 
States and one or more international organizations or 
between international organizations and one or more 
States:

(a) modifies for the reserving party in its relations 
with that other party the provisions of the treaty to 
which the reservation relates to the extent of the res
ervation; and

(A) modifies those provisions to the same extent for 
that other party in its relations with the reserving par
ty.

2. The reservation does not modify the provisions 
of the treaty for the other parties to the treaty inter 
se.

3. When a party objecting to a reservation has not 
opposed the entry into force of the treaty between it
self and the reserving party, the provisions to which 
the reservation relates do not apply as between the 
two parties to the extent of the reservation.

Commentary

Article 21 follows the text of article 21 of the 
Vienna Convention; the wording has been adapted to 
the various categories of treaties covered by the pres
ent draft articles, but no changes of substance have 
been made.480

{Foot-note 479 continued.)
“3. When a State objecting to a reservation has not opposed 

the entry into force of the treaty between itself and the reserv
ing State, the provisions to which the reservation relates do not 
apply as between the two States to the extent of the reserva
tion.”
480 The same applies to the proposal made by one member and 

based on different premises from those of the Commission itself 
(A/CN.4/L.253):

"Article 21. Legal effects of reservations and 
of objections to reservations

“1. A reservation established with regard to another party in 
accordance with article 19, paragraph 1, article 20, paragraph 1, 
and article 23, paragraphs 1,5,6 and 7:

"(a) modifies for the reserving international organization in 
its relations with that other party the provisions of the treaty 
between several international organizations to which the reser
vation relates to the extent of the reservation; and

"(b) modifies those provisions to the same extent for that 
other party in its relations with the reserving organization.

”2. A reservation established with regard to a party in ac
cordance with article 19, paragraphs 2, 3 and 4, article 20, pa
ragraphs 2, 4, 5 and 6, and article 23, paragraphs 2, 4, 5, 6 and 
7:

"(a) modifies for the reserving State or international organ
ization in its relations with that other party the provisions of 
the treaty between States and one or more international organ
izations to which the reservation relates to the extent of the res
ervation; and

"(b) modifies those provisions to the same extent for that 
other party in its relations with the reserving State or interna
tional organization.

“3. A reservation established with regard to another party in 
accordance with article 19, paragraph 5, article 20, paragraph 3, 
and article 23, paragraphs 2, 4, 5, 6 and 7:

"(a) modifies for the reserving international organization or 
State in its relations with that other party the provisions of the

Article 22. Withdrawal of reservations and 
of objections to reservations481 *

1. Unless a treaty between several international 
organizations, between States and one or more inter
national organizations or between international organ
izations and one or more States otherwise provides, a 
reservation may be withdrawn at any time and the 
consent of the State or international organization 
which has accepted the reservation is not required for 
its withdrawal.

2. Unless a treaty mentioned in paragraph 1 
otherwise provides, an objection to a reservation may 
be withdrawn at any time.

3. Unless a treaty between several international 
organizations otherwise provides, or it is otherwise 
agreed:

(a) the withdrawal of a reservation becomes oper
ative in relation to another contracting organization 
only when notice of it has been received by that or
ganization;

(A) the withdrawal of an objection to a reservation 
becomes operative only when notice of it has been re
ceived by the international organization which formu
lated the reservation.

4. Unless a treaty between States and one or more 
international organizations or between international 
organizations and one or more States otherwise pro
vides, or it is otherwise agreed:

(a) the withdrawal of a reservation becomes oper
ative in relation to a contracting State or organization 
only when notice of it has been received by that State 
or organization;

treaty between international organizations and one or more 
States to which the reservation relates to the extent of the res
ervation; and

"(b) modifies those provisions to the same extent for that 
other party in its relations with the reserving international or
ganization or State.

“4. The reservation does not modify the provisions of the 
treaties mentioned in the preceding paragraphs for the other 
parties to those treaties inter se.

"5. When a State objecting to a reservation has not opposed 
the entry into force, between itself and the reserving State, of 
the treaty between States and one or more international organ
izations, the provisions to which the reservation relates do not 
apply between the two States to the extent of the reservation.”
481 Corresponding provisions of the Vienna Convention:

“Article 22. Withdrawal of reservations and
of objections to reservations

“1. Unless the treaty otherwise provides, a reservation may 
be withdrawn at any time and the consent of a State which has 
accepted the reservation is not required for its withdrawal.

“2. Unless the treaty otherwise provides, an objection to a 
reservation may be withdrawn at any time.

“3. Unless the treaty otherwise provides, or it is otherwise 
agreed:

"(a) the withdrawal of a reservation becomes operative in 
relation to another contracting State only when notice of it has 
been received by that State;

"(b) the withdrawal of an objection to a reservation becomes 
operative only when notice of it has been received by the State 
which formulated the reservation.”
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(b) the withdrawal of an objection to a reservation 
becomes operative only when notice of it has been re
ceived by the State or international organization 
which formulated the reservation.

Commentary

Article 22 follows the text of article 22 of the 
Vienna Convention; the wording has been adapted to 
the various categories of treaties covered by the pres
ent draft articles, but no changes of substance have 
been made.482

Article 23. Procedure regarding reservations in trea
ties between several international organizations483

1. In the case of a treaty between several interna
tional organizations, a reservation, an express accept
ance of a reservation and an objection to a reserva
tion must be formulated in writing and communicated 
to the contracting organizations and other internation
al organizations entitled to become parties to the trea
ty-

2. If formulated when signing subject to formal 
confirmation, acceptance or approval a treaty between 
several international organizations, a reservation must 
be formally confirmed by the reserving organization 
when expressing its consent to be bound by the treaty. 
In such a case the reservation shall be considered as 
having been made on the date of its confirmation.

482 The same applies to the proposal made by one member and 
based on different premises from those of the Commission itself 
(A/CN.4/L.253):

“Article 22. Withdrawal of reservations and 
of objections to reservations

“1. Unless the treaty between several international organi
zations otherwise provides, a reservation may be withdrawn at 
any time and the consent of the international organization 
which has accepted the reservation is not required for its with
drawal.

“2. Unless the treaty between States and one or more inter
national organizations otherwise provides, a reservation may be 
withdrawn at any time and the consent of the State or of the 
international organization which has accepted the reservation is 
not required for its withdrawal.

“3. Unless the treaty between international organizations 
and one or more States otherwise provides, a reservation may 
be withdrawn at any time and the consent of the organization 
or of the State which has accepted the reservation is not re
quired for its withdrawal.

“4. Unless the treaty between States and one or more inter
national organizations otherwise provides, an objection to a res
ervation may be withdrawn at any time.

“5. Unless the treaties mentioned in paragraphs 1, 2 and 3 
otherwise provide, or it is otherwise agreed, the withdrawal of 
a reservation becomes operative in relation to another contract
ing State or another contracting organization only when notice 
of it has been received by that State or international organiza
tion.

“6. Unless the treaty between States and one or more inter
national organizations otherwise provides, or it is otherwise 
agreed, the withdrawal of an objection to a reservation becomes 
operative only when notice of it has been received by the State 
which formulated the reservation.”

3. An express acceptance of, or an objection to, a 
reservation made previously to confirmation of the 
reservation does not itself require confirmation.

4. The withdrawal of a reservation or of an objec
tion to a reservation must be formulated in writing.

Commentary

The provisions of article 23 of the Vienna Conven
tion have been transposed to the present draft. Their 
wording has been adapted to the various categories of 
treaties to which the draft articles relate, without any 
changes of substance being made. However, in order 
to simplify the text, the relevant paragraphs have 
been divided into two separate articles, 23 and 23 bis, 
according to whether they relate to treaties between 
several international organizations, or to treaties be
tween States and one or more international organiza
tions or between international organizations and one 
or more States.

Article 23 bis. Procedure regarding reservations in 
treaties between States and one or more interna
tional organizations or between international or
ganizations and one or more States484

1. In the case of a treaty between States and one 
or more international organizations or between inter
national organizations and one or more States, a res
ervation, an express acceptance of a reservation and 
an objection to a reservation must be formulated in 
writing and communicated to the contracting States 
and organizations and other States and international 
organizations entitled to become parties to the treaty.

2. If formulated by a State when signing subject to 
ratification, acceptance or approval a treaty men
tioned in paragraph 1 or if formulated by an interna
tional organization when signing subject to formal 
confirmation, acceptance or approval a treaty men
tioned in paragraph 1, a reservation must be formally 
confirmed by the reserving State or international or
ganization when expressing its consent to be bound by 
the treaty. In such a case the reservation shall be con
sidered as having been made on the date of its con
firmation.

483 Corresponding provisions of the Vienna Convention:

“Article 23. Procedure regarding reservations
“1. A reservation, an express acceptance of a reservation 

and an objection to a reservation must be formulated in writing 
and communicated to the contracting States and other States 
entitled to become parties to the treaty.

“2. If formulated when signing the treaty subject to ratifi
cation, acceptance or approval, a reservation must be formally 
confirmed by the reserving State when expressing its consent to 
be bound by the treaty. In such a case the reservation shall be 
considered as having been made on the date of its confirmation.

“3. An express acceptance of, or an objection to, a reserva
tion made previously to confirmation of the reservation does 
not itself require confirmation.

“4. The withdrawal of a reservation or of an objection to a 
reservation must be formulated in writing.”
484 Corresponding provisions of the Vienna Convention: see 

foot-note 483 above.
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3. An express acceptance of, or an objection to, a 
reservation made previously to a confirmation of the 
reservation does not itself require confirmation.

4. The withdrawal of a reservation or of an objec
tion to a reservation must be formulated in writing.

Commentary

The provisions of article 23 of the Vienna Conven
tion have been transposed to the present draft. Their 
wording has been adapted to the various categories of 
treaties to which the draft articles relate, without any 
changes of substance being made. However, in order 
to simplify the text, the relevant paragraphs have 
been divided into two separate articles, 23 and 23 bis, 
according to whether they relate to treaties between 
several international organizations, or to treaties be
tween States and one or more international organiza
tions or between international organizations and one 
or more States.485

485 The proposal made by one member and based on different 
premises from those of the Commission itself consists ol only one 
article, corresponding to draft articles 23 and 23 bis 
(A/CN.4/L.253):

“Article 23. Procedure regarding reservations
“1. In the case of a treaty between several international or

ganizations, a reservation and an express acceptance of a reser
vation must be formulated in writing and communicated to the 
contracting organizations and other international organizations 
entitled to become parties to the treaty.

“2. In the case of a treaty between States and one or more 
international organizations, a reservation, an express acceptance 
of a reservation and an objection to a reservation must be for
mulated in writing and communicated to the contracting States, 
to the other States entitled to become parties to the treaty and 
to the contracting organizations.

"3. In the case of a treaty between international organiza
tions and one or more States, a reservation and an express ac
ceptance of a reservation must be formulated in writing and 
communicated to the contracting organizations, to the other in
ternational organizations entitled to become parties to the treaty 
and to the contracting States.

“4. If formulated when signing a treaty, as mentioned in 
paragraphs 2 and 3, subject to ratification, acceptance or appro
val of the treaty, a reservation must be formally confirmed by 
the reserving State when expressing its consent to be bound by 
the treaty. In such a case, the reservation shall be considered 
as having been made on the date of its confirmation.

“5. If formulated when signing a treaty, as mentioned in 
paragraphs 1, 2 and 3, subject to formal confirmation, accept
ance or approval of the treaty, a reservation must be formally 
confirmed by the reserving international organization when ex
pressing its consent to be bound by the treaty. In such a case, 
the reservation shall be considered as having been made on the 
date of its confirmation.

“6. An express acceptance of, or an objection to, a reserva
tion made previously to confirmation of the reservation does 
not itself require confirmation.

“7. The withdrawal of a reservation or of an objection to a 
reservation must be formulated in writing.”
486 Corresponding provisions of the Vienna Convention:

"Article 24. Entry into force
“1. A treaty enters into force in such manner and upon 

such date as it may provide or as the negotiating States may 
agree.

“2. Failing any such provision or agreement, a treaty enters

SECTION 3. ENTRY INTO FORCE AND PROVISIONAL 
APPLICATION OF TREATIES

Article 24. Entry into force of treaties 
between international organizations486

1. A treaty between international organizations 
enters into force in such manner and upon such date 
as it may provide or as the negotiating organizations 
may agree.

2. Failing any such provision or agreement, a 
treaty between international organizations enters into 
force as soon as consent to be bound by the treaty has 
been established for all the negotiating organizations.

3. When the consent of an international organiza
tion to be bound by a treaty between international or
ganizations is established on a date after the treaty 
has come into force, the treaty enters into force for 
that organization on that date, unless the treaty other
wise provides.

4. The provisions of a treaty between international 
organizations regulating the authentication of its text, 
the establishment of the consent of international or
ganizations to be bound by the treaty, the manner or 
date of its entry into force, reservations, the functions 
of the depositary and other matters arising necessarily 
before the entry into force of the treaty apply from the 
time of the adoption of its text.

Commentary

For reasons of clarity, the provisions which corre
spond to article 24 of the Vienna Convention are set 
out in two separate and symmetrical articles, 24 and 
24 bis, the texts of which differ from the Vienna 
Convention only by the drafting changes needed to 
adapt them to cover the two categories of treaties 
with which the present articles are concerned. The 
section concerning reservations being concluded, it is 
now possible, for the designation of those two cate
gories of treaties, to revert to the more general ter
minology used in article 2, paragraph 1 (a),487 which 
distinguishes treaties between one or more States and 
one or more international organizations from treaties 
between international organizations.

into force as soon as consent to be bound by the treaty has 
been established for all the negotiating States.

”3. When the consent of a State to be bound by a treaty is 
established on a date after the treaty has come into force, the 
treaty enters into force for that State on that date, unless the 
treaty otherwise provides.

“4. The provisions of a treaty regulating the authentication 
of its text, the establishment of the consent of States to be 
bound by the treaty, the manner or date of its entry into force, 
reservations, the functions of the depositary and other matters 
arising necessarily before the entry into force of the treaty apply 
from the time of the adoption of its text.”
487 See section B.l above.
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Article 24 bis. Entry into force of treaties between 
one or more States and one or more international 
organizations488

1. A treaty between one or more States and one or 
more international organizations enters into force in 
such manner and upon such date as it may provide or 
as the negotiating State or States and organization or 
organizations may agree.

2. Failing any such provision or agreement, a 
treaty between one or more States and one or more in
ternational organizations enters into force as soon as 
consent to be bound by the treaty has been established 
for all the negotiating States and organizations.

3. When the consent of a State or an international 
organization to be bound by a treaty between one or 
more States and one or more international organiza
tions is established on a date after the treaty has come 
into force, the treaty enters into force for that State 
or organization on that date, unless the treaty other
wise provides.

4. The provisions of a treaty between one or more 
States and one or more international organizations re
gulating the authentication of its text, the establish
ment of the consent of the State or States and the in
ternational organization or organizations to be bound 
by the treaty, the manner or date of its entry into for
ce, reservations, the functions of the depositary and 
other matters arising necessarily before the entry into 
force of the treaty apply from the time of the adoption 
of its text.

Commentary

The comments made on article 24 also apply to ar
ticle 24 bis.

Article 25. Provisional application of treaties 
between international organizations489

1. A treaty between international organizations or 
a part of such a treaty is applied provisionally pending 
its entry into force if:

(a) the treaty itself so provides; or

488 Corresponding provisions of the Vienna Convention: see 
foot-note 486 above.

489 Corresponding provisions of the Vienna Convention:

"Article 25. Provisional application
" 1. A treaty or a part of a treaty is applied provisionally 

pending its entry into force if:
“(o) the treaty itself so provides; or 
“(6) the negotiating States have in some other manner so 

agreed.
“2. Unless the treaty otherwise provides or the negotiating 

Stales have otherwise agreed, the provisional application of a 
treaty or a part of a treaty with respect to a State shall be ter
minated if that State notifies the other States between which 
the treaty is being applied provisionally of its intention not to 
become a party to the treaty.”

(b) the negotiating organizations have in some 
other manner so agreed.

2. Unless the treaty otherwise provides or the ne
gotiating organizations have otherwise agreed, the 
provisional application of a treaty between interna
tional organizations or a part of such a treaty with re
spect to an international organization shall be termi
nated if that organization notifies the other interna
tional organizations between which the treaty is being 
applied provisionally of its intention not to become a 
party to the treaty.

Commentary

For reasons of clarity, the provisions which corre
spond to article 25 of the Vienna Convention are set 
out in two separate symmetrical articles, 25 and 
25 bis, the texts of which differ from the Vienna 
Convention only by the drafting changes needed to 
adapt them to cover the two categories of treaties 
with which the present draft articles are concerned.

Article 25 bis. Provisional application of treaties be
tween one or more States and one or more interna
tional organizations490

1. A treaty between one or more States and one or 
more international organizations or a part of such a 
treaty is applied provisionally pending its entry into 
force if:

(a) the treaty itself so provides; or
(b) the negotiating State or States and organization 

or organizations have in some other manner so 
agreed.

2. Unless a treaty between one or more States and 
one or more international organizations otherwise 
provides or the negotiating State or States and organ
ization or organizations have otherwise agreed:

(a) the provisional application of the treaty or a 
part of the treaty with respect to a State shall be ter
minated if that State notifies the other States, the in
ternational organization or organizations between 
which the treaty is being applied provisionally of its 
intention not to become a party to the treaty;

(b) the provisional application of the treaty or a 
part of the treaty with respect to an international or
ganization shall be terminated if that organization 
notifies the other international organizations, the 
State or States between which the treaty is being ap
plied provisionally of its intention not to become a 
party to the treaty.

490 Corresponding provisions of the Vienna Convention: see 
foot-note 489 above.
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Commentary

The comments made on article 25 also apply to ar
ticle 25 bis.

Part III

OBSERVANCE, APPLICATION AND 
INTERPRETATION OF TREATIES

SECTION 1. OBSERVANCE OF TREATIES

Article 26. Pacta sunt servanda491

Every treaty in force is. binding upon the parties to 
it and must be performed by them in good faith.

Commentary

This text calls for no comment other than that it 
may be said to constitute a definition of the very es
sence of treaties, thus recognizing that international 
organizations are genuine parties to legal instruments 
which are genuine treaties, even if some differences 
exist between their participation and that of States.

Article 2. Use of terms 

1. For the purposes of the present articles:

(/) “rules of the organization” means, in particu
lar, the constituent instruments, relevant decisions 
and resolutions, and established practice of the organ
ization.492

Commentary

(1) Until draft article 27 was adopted, the Commis
sion had employed the term “rules” as correspond
ing for international organizations to the expression 
“internal law” used in the case of States.493 On this 
point, it had drawn on article 5 of the Vienna Con
vention and had used the term in draft article 2, 
paragraph 2, and draft article 6.494 It had not until 
then, however, considered it necessary to define the 
meaning of the expression “rules of the organiza
tion”.
(2) In the discussion on draft article 27, paragraph 2, 
it was argued that a definition would prove useful 
and that reference should be made in particular to

491 The title and text are identical with those of article 26 of 
the Vienna Convention.

492 This is a new provision by comparison with the Vienna 
Convention.

493 Yearbook... 1974, vol. 11 (Part One), p. 296, document 
A/9610/Rev.l, chap. IV, sect. B, article 2, para. 2, paras. (14) et 
seq. of the commentary.

494 See section B.l above.

the definition that had recently been given in the 
Vienna Convention on the Representation of States in 
Their Relations with International Organizations of a 
Universal Character (article 1, para. 1 (34)).495 The 
Commission accordingly adopted the present draft 
subparagraph, which reproduces verbatim the defini
tion given in that Convention.
(3) This is only a provisional solution, which will 
have to be re-examined later in the light of all the 
provisions of the draft in which the expression is 
used. The transposition of this definition to the draft 
articles as a whole already raises certain questions 
which will have to be clarified at a late stage. Some 
members of the Commission pointed out, in particu
lar, that, in the context of the present draft articles, 
it was not perhaps quite correct to place the consti
tuent instrument and other rules of an organization 
on the same footing, as appears from the commen
tary to article 27 below.496

Article 27. Internal law of a State, rules of an
international organization and observance of
treaties497

1. A State party to a treaty between one or more 
States and one or more international organizations 
may not invoke the provisions of its internal law as 
justification for its failure to perform the treaty.

2. An international organization party to a treaty 
may not invoke the rules of the organization as jus
tification for its failure to perform the treaty, unless 
performance of the treaty, according to the intention 
of the parties, is subject to the exercise of the func
tions and powers of the organization.

3. The preceding paragraphs are without prejudice 
to (article 46].

Commentary

(1) From the purely drafting point of view, the prep
aration of a draft article adapting article 27 of the 
Vienna Convention to the treaties covered by the pres
ent draft quickly led to a proposal containing three 
paragraphs, dealing respectively with the case of 
States, the case of international organizations and the 
reservation of article 46, which is common to both 
those cases.

495 For reference, see foot-note 470 above.
496 It may be added that the question also arises whether the 

treaties concluded by an organization are not themselves part of 
the “rules of the organization” (Yearbook... 1975, vol. 11, p. 40, 
document A/CN.4/285, article 27, para. (4) of the commentary). 
Moreover, does “established practice” differ from “practice”? 
(Yearbook... 1972, vol. II, pp. 186-187, document A/CN.4/258, 
para. 51; Yearbook... 1974, vol. II (Part One), p. 299, document 
A/9610/Rev.l, chap. IV, sect. B, article 6, para. (6) of the com
mentary.)

497 Corresponding provision of the Vienna Convention:

''Article 27. Internal law and observance of treaties
“A party may not invoke the provisions of its internal law 

as justification for its failure to perform a treaty. This rule is 
without prejudice to article 46.”
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(2) It soon appeared, however, that the case of in
ternational organizations raised major difficulties for 
some members of the Commission. They considered 
that the “rules of the organization”, as newly de
fined in article 2, paragraph 1 O'), could not be assi
milated to the internal law of a State since those 
rules themselves constituted rules of international 
law; treaties concluded by an international organiza
tion to implement those rules, far from being exempt 
from compliance with them, must be subject to them 
so that, at least in one member’s opinion, the inter
national organization should have the right to modify 
the treaties in question, whenever that was necessary 
for the legitimate and harmonious exercise of its 
functions. Various examples were given. For in
stance, resolutions of the Security Council concerning 
the dispatch of peace-keeping forces could result in 
treaties being concluded between certain States and 
the United Nations, but no such treaty could prevent 
the Council from amending the resolutions it had 
adopted. Again, an organization might undertake by 
treaty to supply certain assistance to a State, but the 
treaty could not prevent the organization from sus
pending or terminating that assistance if it decided 
that the State in question had failed in its obligations 
concerning, for example, respect for human rights. 
Another member of the Commission did not accept 
the foregoing line of argument, but maintained that 
international organizations are no less bound by their 
treaties than are States and that, consequently, inter
national organizations are not free to amend their 
resolutions or to take other measures which absolve 
them from their international obligations without en
gaging their responsibility under international law.
(3) The Commission held a broad exchange of 
views on these matters, and it was possible to estab
lish certain points without opposition. On others, 
there were differences of opinion which remained to 
the last, though all the members finally agreed to the 
text of draft article 27 as a compromise on first read
ing.
(4) One point is certain: article 27 of the Vienna 
Convention pertains more to the regime of interna
tional responsibility than to the law of treaties. It can 
thus be seen as an incomplete reference to problems 
which the Convention did not purport to deal with 
(article 73),498 even though some of its articles are not

498 Article 27 is the result of an amendment 
(A/CONF.39/C.1/L.181), which was discussed at the United Na
tions Conference on the Law of Treaties (Official Records of the 
United Nations Conference on the Law of Treaties, first session, 
Summary records of the plenary meetings and of the meetings of the 
Committee of the Whole (United Nations publication, Sales No. 
E.68.V.7), pp. 151-158, 28th meeting of the Committee of the 
Whole, para. 58, to 29th meeting, para. 76). The amendment was 
adopted, but not before the Expert Consultant had expressed his 
doubts about the acceptance of a text which related mainly to in
ternational responsibility (ibid., p. 158, 29th meeting, Committee 
of the Whole, para. 73). After consideration by the Drafting Com
mittee, the text was approved as a separate article from article 23 
(which became article 26) because it could not be placed on the 
same footing as the pacta sunt servanda rule (ibid., pp. 427-428, 
72nd meeting of the Committee of the Whole, paras. 29-48).

unconnected with questions of responsibility (for ex
ample, articles 18, 48, 49, 50, 60). Hence it cannot be 
claimed that article 27 provides an answer to all 
the questions arising from the rules of international 
responsibility, nor can the article be transposed to the 
case of international organizations in the expectation 
of finding such an answer. According to the princi
ples of international responsibility, a State may in
voke a wrongful act of another State in order to deny 
it the benefit of performance of a treaty. An interna
tional organization may deny a contracting State the 
benefit of performance of a treaty if that State has 
committed a wrongful act against the organization, 
no matter whether that wrongful act consists in a 
breach of the treaty or of a general rule of interna
tional law, or in a breach of the rules of the organi
zation if the State is also a member of the organization. 
Here then is a very clear case in which an interna
tional organization may invoke the rules of the or
ganization, or rather a breach of the rules of the or
ganization, as a ground for its own non-performance 
of a treaty. However, this involves the operation of 
the rules of responsibility, a process which must be 
fully reserved in accordance with article 73 of the 
Vienna Convention.
(5) Another equally certain point is that article 27 
contemplates only valid treaties which have been 
properly concluded. Where that is not the case, inval
idity and not international responsibility is in
volved.499 The problem thus becomes much more 
specific. Each organization has certain limits to the 
treaties it may conclude concerning the exercise of its 
functions and powers. If those limits are overstepped, 
the question of the validity of the treaties will arise; 
if they are respected, the treaties will be valid.500 It 
must therefore be acknowledged that, to an extent to 
be determined for each organization, the possibility 
exists for an organization to bind itself by treaty in 
regard to the exercise of its functions and powers. 
Not to recognize this would simply be to deny the 
organization the right to bind itself otherwise than 
under purely discretionary conditions. It must be re
cognized, however, that it may be a delicate matter 
to determine the margin within which each organiza
tion can commit itself.
(6) The significance of the compromise solution ac
cepted by the entire Commission, subject to certain 
reservations to be dealt with later, now becomes ap
parent. For although the organization has some mar

499 However, the problem is somewhat complicated by the ex- 
presss reservation of article 46, which was introduced into arti
cle 27 on the initiative of the Drafting Committee of the Confer
ence on the Law of Treaties (see foot-note 498 above). Although 
the Commission has not yet established the possible effect of ar
ticle 46 as regards treaties between one or more States and one or 
more international organizations, it may justifiably be assumed 
that an objection of unconstitutionality raised by an international 
organization in respect of a treaty it has concluded with one of its 
member States will be highly effective, since a member State must 
be considered to be fully acquainted with the rules concerning the 
constitutionality of treaties concluded by an organization of which 
it is a member.

500 This is a matter for future study by the Commission.
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gin of freedom, constitutionally, to bind itself by 
treaty in regard to the exercise of its functions, the 
treaty which the organization concludes must still 
make it clear that such is its object and purpose, and 
this depends essentially on the will of the parties to 
the treaty, i.e. on their intention. There are two con
ceivable hypotheses. The first is that the organization 
freely and unilaterally takes a decision in the form of 
a resolution of one of its organs, which it reserves 
the right to revoke and alter unilaterally, and for the 
sole purpose of implementing that resolution it con
cludes a treaty, which is thus entirely dependent on 
the resolution and automatically follows its fate.501 
The second hypothesis is that the organization binds 
itself to the provisions of the treaty, which is not 
purely a measure to implement a resolution of the 
organization. Since both solutions are possible in 
theory, the unfettered choice of the parties will de
termine which is applied; the problem thus comes 
down quite simply to the interpretation of the trea
ty502 at the unfettered discretion of the parties, i.e. 
according to their intention.
(7) At this point however, some members of the 
Commission, although considering the draft article 
an acceptable compromise on first reading, expressed 
widely divergent opinions. One view was that it 
would have been preferable to delete the reference to 
the intention of the parties in paragraph 2 because 
the issue was not so much the intention of the par
ties as the interpretation of the rules of the organi
zation, and it would be for the organization alone to 
interpret those rules. Another opinion was that arti
cle 27 as a whole relates to general rules of the law 
of treaties concerning the capacity of international or
ganizations, and to the rules of interpretation of trea
ties. Accordingly, it was pointless to include in para
graph 2 an apparent exception to the rule stated, and 
the paragraph should have had the same structure as 
paragraph 1. Moreover, reference should have been 
made not only to article 46 but also to other articles, 
such as articles 6 and 31, and the whole regime of 
responsibility should have been reserved in more ex
plicit terms. Other views were also expressed on var
ious aspects of the problem. It was argued that the 
reference to the intention of the parties was insuffi

501 This hypothesis would also be conceivable in the case of a 
treaty between States. The following are two examples. The con
stitution of a State grants its nationals the right to vote even if 
they are resident abroad; to implement this provision, the State 
concluded a treaty with another State. Or again, a national law 
grants certain benefits to aliens who are resident in the country 
and satisfy certain conditions; the State concludes treaties which 
determine the regime of administrative evidence and certification 
required from the country of origin to enable these aliens actually 
to secure without difficulty the benefits provided for by the na
tional law. The treaties concluded for this purpose do not effect 
any international consolidation of the national law.

502 If the interpretation does not lead to a choice between two 
constructions that are equally possible as regards the constitution
ality of the commitment, but offers a choice between one con
struction in favour of an unconstitutional commitment and an
other in favour of a legally valid commitment, the latter construc
tion should be preferred, even if it reduces the scope of the com
mitment.

cient, and that recourse should be had to a system 
of presumptions. It was also pointed out that the dis
cussions in the Commission had in fact referred pri
marily to the United Nations (sometimes expressly), 
and that, if the case of regional organizations had 
been borne in mind, the debate might have taken a 
different turn. However, most of the Commission 
considered that the article proposed was not without 
merit, quite apart from its value as a compromise so
lution for certain members.

SECTION 2. APPLICATION OF TREATIES

Article 28. Non-retroactivity of treaties503 *

Unless a different intention appears from the treaty 
or is otherwise established, its provisions do not bind 
a party in relation to any act or fact which took place 
or any situation which ceased to exist before the date 
of the entry into force of the treaty with respect to 
that party.

Commentary

Neither the machinery nor the regime of the trea
ties covered by the present draft articles offer any 
reasons for departing from the text of the Vienna 
Convention.

Article 29. Territorial scope of treaties between one 
or more States and one or more international or
ganizations***

Unless a different intention appears from the trea
ty or is otherwise established, a treaty between one 
or more States and one or more international organ
izations is binding upon each State party in respect of 
its entire territory.

Commentary

(1) Article 29 of the Vienna Convention, which 
stems from the International Law Commission’s 
draft and an amendment adopted by the United Na
tions Conference on the Law of Treaties, expresses a 
fundamental principle: that with regard to its inter
national commitments, a State is bound indivisibly in 
respect of all its parts.
(2) This principle can be extended without difficul
ty, by modifications of wording, to the obligations of 
States under treaties between one or more States and 
one or more international organizations, but is it pos-

503 The title and text are identical with those of article 28 of 
the Vienna Convention.

504 Corresponding provision of the Vienna Convention:

"Article 29. Territorial scope of treaties
“Unless a different intention appears from the treaty or is 

otherwise established, a treaty is binding upon each party in re
spect of its entire territory.”
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sible to imagine a parallel provision concerning the 
obligations of international organizations? Despite 
the somewhat loose references which are occasionally 
made to the “territory” of an international organiza
tion,505 we cannot speak in this case of “territory” in 
the strict sense of the word. However, since this is 
so and since account must nevertheless be taken of 
the variety of situations which the multiple functions 
of international organizations may involve, it seemed 
preferable to avoid a formula which was too rigid or 
too narrow. If the draft articles said that, in the case 
of an international organization which is a party to a 
treaty, the scope of application of the treaty extended 
to the entire territory of the States members of that 
organization, the draft would diverge from article 29 
of the Vienna Convention by raising the question of 
the scope of application of a treaty, which is not ex
pressly covered by that Convention.
(3) A problem comparable to that affecting States, 
and one which might in fact arise for international 
organizations in different and yet parallel terms, is 
the question of the extension of treaties concluded by 
an international organization to all the entities, sub
sidiary organs, connected organs and related bodies 
which come within the orbit of that international or
ganization and are incorporated in it to a greater or 
lesser extent. It would be useful to make it clear that, 
unless there is a properly established indication to 
the contrary, when an international organization 
binds itself by treaty, it also binds all these other 
bodies. Conversely, a treaty concluded on behalf of a 
subsidiary organ should bind the entire organization 
as well. However, as pointed out elsewhere,506 507 this is 
an area in which notions, vocabulary and the practice 
of international organizations are not settled, and it 
seemed wisest to leave aside a subject which it is too 
early to codify.

Article 30. Application of successive treaties 
relating to the same subject-matter407

1. The rights and obligations of States and inter
national organizations parties to successive treaties re

505 “Postal territory” (Constitution of UPU, art. 1 (United Na
tions, Treaty Series, vol. 611, p. 64)); “territory of the Commu
nity” (Court of Justice of the European Communities, Reports of 
Cases before the Court, 1974-8 (Luxemburg), vol. XX, p. 1421); 
and other examples relating for instance to the territory of a cus
toms union.

506 Yearbook... 1973, vol. II, pp. 85-86, document 
A/CN.4/271, paras. 65-68.

507 Corresponding provisions of the Vienna Convention:

"Article 30. Application of successive treaties 
relating to the same subject-matter

“1. Subject to Article 103 of the Charter of the United Na
tions, the rights and obligations of States parties to successive 
treaties relating to the same subject-matter shall be determined 
in accordance with the following paragraphs.

“2. When a treaty specifies that it is subject to, or that it 
is not to be considered as incompatible with, an earlier or later 
treaty, the provisions of that other treaty prevail.

“3. When all the parties to the earlier treaty are parties also

lating to the same subject-matter shall be determined 
in accordance with the following paragraphs.

2. When a treaty specifies that it is subject to, or 
that it is not to be considered as incompatible with, an 
earlier or later treaty, the provisions of that other 
treaty prevail.

3. When all the parties to the earlier treaty are 
parties also to the later treaty but the earlier treaty is 
not terminated lor suspended in operation under arti
cle 591, the earlier treaty applies only to the extent 
that its provisions are compatible with those of the 
later treaty.

4. When the parties to the later treaty do not in
clude all the parties to the earlier one:

(a) as between two States, two international organ
izations, or one State and one international organiza
tion which are parties to both treaties, the same rule 
applies as in paragraph 3;

(b) as between a State party to both treaties and a 
State party to only one of the treaties, as between a 
State party to both treaties and an international or
ganization party to only one of the treaties, as be
tween an international organization party to both trea
ties and an international organization party to only 
one of the treaties, and as between an international 
organization party to both treaties and a State party to 
only one of the treaties, the treaty which binds the 
two parties in question governs their mutual rights 
and obligations.

5. Paragraph 4 is without prejudice [to article 41,] 
[or to any question of the termination or suspension of 
the operation of a treaty under article 60 or] to any 
question of responsibility which may arise for a State 
or for an international organization from the conclu
sion or application of a treaty the provisions of which 
are incompatible with its obligations towards a State 
or an international organization not party to that trea
ty, under another treaty.

6. The preceding paragraphs are without prejudice 
to Article 103 of the Charter of the United Nations.

Commentary

(1) The adoption, in regard to the treaties which 
form the subject-matter of the present draft articles,

to the later treaty but the earlier treaty is not terminated or sus
pended in operation under article 59, the earlier treaty applies 
only to the extent that its provisions are compatible with those 
of the later treaty.

“4. When the parties to the later treaty do not include all 
the parties to the earlier one:

“(a) as between States parties to both treaties the same rule 
applies as in paragraph 3;

(b) as between a State party to both treaties and a State par
ty to only one of the treaties, the treaty to which both States 
are parties governs their mutual rights and obligations.

“5. Paragraph 4 is without prejudice to article 41, or to any 
question of the termination or suspension of the operation of a 
treaty under article 60 or to any question of responsibility which 
may arise for a State from the conclusion or application of a 
treaty the provisions of which are incompatible with its obliga
tions towards another State under another treaty.”
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of a text similar to article 30 of the Vienna Conven
tion raised only one question of substance, which the 
Commission discussed but failed to settle, and which 
its proposed draft article 30 does not solve. Article 30 
of the Vienna Convention begins with a reservation: 
“Subject to Article 103 of the Charter of the United 
Nations ...”. Could this provision, about which there 
can be no question so far as States are concerned, be 
extended to international organizations as well? Ar
ticle 103 provides that:

In the event of a conflict between the obligations of the Mem
bers of the United Nations under the present Charter and their 
obligations under any other international agreement, their obliga
tions under the present Charter shall prevail.
Two arguments were advanced in the Commission. 
The first was that the provision extends to interna
tional organizations as well as to States because the 
membership of the United Nations is quasi-universal, 
because international organizations constitute instru
ments for collective action by States and because it 
is inconceivable that, in regard to collective action, 
States should rid themselves of limitations to which 
they are subject individually. The second argument 
was that Article 103 does not mention international 
organizations, which can therefore conclude any 
agreement whatsoever without having to take ac
count of the Charter, to which they are not and can
not be parties. Besides the fact that these two argu
ments are diametrically opposed, some members con
sidered that it was not the Commission’s function to 
interpret the Charter and that the Commission 
should state the proviso regarding Article 103 of the 
Charter in such a way that both interpretations 
would be possible. To that end, the reservation of 
Article 103 has been separated from paragraph 1 of 
the draft article and placed at the end of the article 
as paragraph 6, in terms which are deliberately 
ambiguous.
(2) Paragraphs 1, 2, 3 and 5 of draft article 30 re
produce the corresponding article of the Vienna Con
vention almost word for word; an exception is the 
square brackets, which have been inserted to draw 
attention to the fact that the references they contain 
relate to articles which the Commission has not yet 
examined. The simplicity of wording is attributable to 
the fact that, in accordance with the definitions given 
in article 2, paragraphs 1 (a) and (g),m it was possible 
to use the terms “treaty” and “party” and to dis
pense with references to States and international or
ganizations. This was not possible in paragraph 4, the 
ponderous nature of which is the inevitable price of 
ensuring the necessary clarity. Moreover, the last 
member of the sentence in paragraph 5, although re
taining the sense of the corresponding passage in the 
Vienna Convention, differs from it somewhat in 
wording. The adopted text spells out the idea that 
the Vienna Convention contemplates the following 
hypothesis: where the conclusion and application of 
the first treaty prove incompatible, for one of the par
ties to that treaty, with the obligations arising for 508

508 See section B.l above.

that party from a second treaty towards a party to the 
second treaty only, the rights of the latter party are 
reserved.

SECTION 3. INTERPRETATION OF TREATIES

Genera! commentary to section 3

(1) Draft articles 31, 32 and 33 below reproduce un
changed articles 31, 32 and 33 of the Vienna Con
vention. This is rendered possible by the fact that, in 
substance, these articles of the Convention are based 
on the fundamental characteristics of a consensus of 
wills, whoever the parties to the consensus may be, 
and that, in form, none of these articles defines the 
nature of the parties, for instance by using the term 
“State”.
(2) This by no means implies that the practical ap
plication of the rules stated in these articles will not 
differ according to the parties to the treaty, its object 
or some other characteristic of the treaty. This is true 
of treaties between States, and no less true of treaties 
between international organizations or between one 
or more States and one or more international organ
izations. For example, it has been pointed out that 
“preparatory work” may have specific aspects, partic
ularly for international organizations. The interna
tional engagement of an international organization 
generally entails intervention by a number of bodies 
and work and discussion in public of a kind likely to 
confer on the preparatory work various features 
whose importance should not be underestimated.

Article 31. General rule of interpretation

1. A treaty shall be interpreted in good faith in ac
cordance with the ordinary meaning to be given to the 
terms of the treaty in their context and in the light of 
its object and purpose.

2. The context for the purpose of the interpreta
tion of a treaty shall comprise, in addition to the text, 
including its preamble and annexes:

(a) any agreement relating to the treaty which was 
made between all the parties in connexion with the 
conclusion of the treaty;

(b) any instrument which was made by one or 
more parties in connexion with the conclusion of the 
treaty and accepted by the other parties as an instru
ment related to the treaty.

3. There shall be taken into account, together with 
the context:

(a) any subsequent agreement between the parties 
regarding the interpretation of the treaty or the appli
cation of its provisions;

(b) any subsequent practice in the application of 
the treaty which establishes the agreement of the par
ties regarding its interpretation;

(c) any relevant rules of international law appli
cable in the relations between the parties.
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4. A special meaning shall be given to a term if it 
is established that the parties so intended.

Article 32. Supplementary means 
of interpretation

Recourse may be had to supplementary means of 
interpretation, including the preparatory work of the 
treaty and the circumstances of its conclusion, in or
der to confirm the meaning resulting from the appli
cation of article 31, or to determine the meaning when 
the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or
(A) leads to a result which is manifestly absurd or 

unreasonable.

Article 33. Interpretation of treaties 
authenticated in two or more languages

1. When a treaty has been authenticated in two or 
more languages, the text is equally authoritative in 
each language, unless the treaty provides or the par
ties agree that, in case of divergence, a particular text 
shall prevail.

2. A version of the treaty in a language other than 
one of those in which the text was authenticated shall 
be considered an authentic text only if the treaty so 
provides or the parties so agree.

3. The terms of the treaty are presumed to have 
the same meaning in each authentic text.

4. Except where a particular text prevails in ac
cordance with paragraph 1, when a comparison of the 
authentic texts discloses a difference of meaning 
which the application of articles 31 and 32 does not 
remove, the meaning which best reconciles the texts, 
having regard to the object and purpose of the treaty, 
shall be adopted.

SECTION 4. TREATIES AND THIRD STATES 
OR THIRD INTERNATIONAL ORGANIZATIONS

Article 34. General rule regarding third States 
and third international organizations809

1. A treaty between international organizations 
does not create either obligations or rights for a third 
State or a third organization without the consent of 
that State or that organization.

509 Corresponding provision of the Vienna Convention:

“Article 34. General rule regarding third States
“A treaty does not create either obligations or rights for a 

third State without its consent.”

2. A treaty between one or more States and one or 
more international organizations does not create either 
obligations or rights for a third State or a third organ
ization without the consent of that State or that or
ganization.

Commentary

(1) The very brief negative formula used in the Vi
enna Convention prompted the inclusion in the pres
ent draft articles of two paragraphs, devoted respec
tively to treaties between international organizations 
and to treaties between one or more States and one 
or more international organizations. For each catego
ry, it was necessary to envisage the case of third 
States and that of third organizations.
(2) The negative formula used in the draft article im
plies that rights and obligations may be created with the 
consent of third States and third organizations. This 
forms the subject-matter of draft articles 35 et seq. 
(A./CN.4/298), which the Commission examined on 
first reading but which were not examined by the 
Drafting Committee in the time available. However, 
subject to what will be stated in a future report of 
the Commission, when articles 35 to 37 are submit
ted in their final form, a few examples can be given 
at the present stage to illustrate the hypotheses 
which this point involves. There may, for example, 
be the case of two international organizations, each 
of which has made loans to a State whose economic 
difficulties prevent it from honouring its financial 
commitments; the two organizations conclude a trea
ty between themselves the object of which is to offer 
that State a moratorium and a reduction in its pay
ment liabilities; this treaty cannot have the slightest 
effect as regards the State concerned, so long as the 
latter has not expressed its consent in the matter; if 
it consents, rights and obligations will arise for its 
benefit and liability. Again, in connexion with envir
onmental protection and the control of natural disas
ters, an international organization might conclude 
with WMO a treaty whose object is to make a joint 
offer to one or more States; for those States, that of
fer would entail both assistance and the obligation to 
furnish certain information regularly, for example, to 
WMO.510

510 Examples of treaties between States which have the effect 
of offering rights and obligations to an international organization 
are particularly numerous. Very often, such treaties entrust to an 
international organization new tasks involving rights and obliga
tions, and the organization’s acceptance of those tasks will create 
the rights and obligations concerned. See also article 20 of the 
draft articles on succession of States in respect of matters other 
than treaties (p. 68 above).
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Chapter V

OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION

A, Most-favoured-nation clause

77. At its twenty-eighth session, in 1976, the Com
mission completed the first reading of the draft arti
cles on the most-favoured-nation clause. As recom
mended by paragraph 4 (a) of General Assembly res
olution 31/97 of 15 December 1976, the Commission 
intends to complete the second reading of the draft 
articles at its 1978 session. During the present ses
sion, at its 1415th meeting, held on 10 May 1977, the 
Commission appointed Mr. Nikolai A. Ushakov Spe
cial Rapporteur for the topic of the most-favoured
nation clause, to succeed Mr. Endre Ustor, who had 
not stood for re-election for the term of office start
ing 1 January 1977.

78. Paragraph 4(a) of General Assembly resolution 
31/97 recommended that the Commission should 
complete at its 1978 session the second reading of 
the draft articles on the most-favoured-nation clause, 
in the light of comments received not only from 
Member States but also “from organs of the United 
Nations which have competence on the subject-mat
ter and from interested intergovernmental organiza
tions”. Pursuant to that recommendation, the Com
mission, at its 1458th meeting, held on 12 July 1977, 
instructed the Secretariat to transmit the draft articles 
to a number of such organs and organizations for 
their comments, in addition to Member States to 
whom the draft articles had already been sent for the 
same purpose. The newly appointed Special Rappor
teur will therefore submit to the Commission at its 
next session a report on the topic, taking into ac
count the comments received from both Member 
States and such organs and organizations.

B. Law of the non-navigational uses 
of international watercourses

79. At its 1415th meeting, held on 10 May 1977, 
the Commission appointed Mr. Stephen M. Schwebel 
Special Rapporteur for the topic of the law of the 
non-navigational uses of international watercourses, 
to succeed Mr. Richard D. Kearney, who had not 
stood for re-election for the term of office starting 
1 January 1977. The newly appointed Special Rappor
teur will proceed with the study of the topic and sub
mit to the Commission, at an early juncture, reports 
thereon as a basis for the consideration by the Com
mission of the law of the non-navigational uses of

international watercourses, as requested by para
graph 4 (</) of General Assembly resolution 31 /97 of 
15 December 1976.

C. Status of the diplomatic courier and the 
diplomatic bag not accompanied by diplomatic courier

80. In 1976, at its thirty-first session, the General 
Assembly decided to include in its agenda of that 
session an item entitled “Implementation by States 
of the provisions of the Vienna Convention on Dip
lomatic Relations of 1961”. The item was allocated 
to the Sixth Committee, which had before it a report 
by the Secretary-General511 containing comments and 
observations submitted by 15 Member States pursu
ant to General Assembly resolution 3501 (XXX) of 
15 December 1975. The Sixth Committee recom
mended to the General Assembly a draft resolution 
on the item, which was subsequently adopted by the 
latter on 13 December 1976 as resolution 31/76.512 *

81. After recognizing in its preamble “the advisabil
ity of studying the question of the status of the 
diplomatic courier and the diplomatic bag not accom
panied by diplomatic courier”. General Assembly res
olution 31/76 provides in its paragraphs 3, 4, 5 and 
6 the following:

3. Invites Member States to submit or to supplement their 
comments and observations on ways and means to ensure the 
implementation of the provisions of the Vienna Convention on 
Diplomatic Relations of 1961 and on the desirability of elaborating 
provisions concerning the status of the diplomatic courier in ac
cordance with paragraph 4 of General Assembly resolution 
3501 (XXX), with due regard also to the question of the status of 
the diplomatic bag not accompanied by diplomatic courier;

4. Requests the International Law Commission at the appro
priate time to study, in the light of the information contained in 
the report of the Secretary-General on the implementation by 
States of the provisions of the Vienna Convention on Diplomatic 
Relations of 1961 and other information on this question to be re
ceived from Member States through the Secretary-General, the 
proposals on the elaboration of a protocol concerning the status of 
the diplomatic courier and the diplomatic bag not accompanied by 
diplomatic courier, which would constitute development and con- 
cretization of the Vienna Convention on Diplomatic Relations of 
1961;

511 Document A/31/145 and Add.l.
512 See Official Records oj the General Assembly, Thirty-first Ses

sion, Annexes, agenda item 112, document A/31/403, para. 9.
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5. Requests the Secretary-General to submit to the General As
sembly at its thirty-third session an analytical report on ways and 
means to ensure the implementation of the Vienna Convention 
on Diplomatic Relations of 1961 on the basis of comments and 
observations on this question received from Member States and 
also taking into account the results, if available and ready, of the 
study by the International Law Commission of the proposals on 
the elaboration of the above-mentioned protocol;

6. Decides to include in the provisional agenda of its thirty- 
third session the item entitled “Implementation by States of the 
provisions of the Vienna Convention on Diplomatic Relations of 
1961: Report of the Secretary-General”.

82. Pursuant to the request contained in paragraph 
4 of the resolution quoted above, the Commission in
cluded in the agenda of its present session an item 
entitled:

Proposals on the elaboration of a protocol concerning the status 
of the diplomatic courier and the diplomatic bag not accompanied 
by diplomatic courier.
The Commission had before it a note by the Secre
tariat relating to the item (A/CN.4/300).513

83. In order to ascertain the most suitable ways and 
means of dealing with the topic, the Commission es
tablished, at its 1425th meeting, held on 23 May 
1977, a Working Group composed of Mr. El-Erian 
(Chairman), Mr. Calle y Calle, Mr. Dadzie, Mr. Fran
cis, Mr. Riphagen, Mr. Schwebel, Mr. Sucharitkul, 
Mr. Ushakov and Mr. Yankov. The Working Group 
held three meetings on 2 and 9 June and 13 July 
1977, agreeing to recommend to the Commission the 
following conclusions:

(a) The topic “Status of the diplomatic courier 
and of the diplomatic bag not accompanied by diplo
matic courier” should be inscribed on the programme 
of work of the Commission, for study, as requested 
by paragraph 4 of General Assembly resolution 
31/76;

(b) The Commission should undertake the study 
of the topic during its 1978 session in order to allow 
the Secretary-General to take into account the results 
of such a study in the report that he has been re
quested to submit to the General Assembly at its 
thirty-third session pursuant to paragraph 5 of Gen
eral Assembly resolution 31/76;

(c) The study of the topic during the 1978 session 
of the Commission should be done without curtailing 
the time allocated to the consideration of the topics 
on the current programme of work of the Commis
sion to which priority has been given pursuant to 
relevant recommendations of the General Assembly 
and corresponding decisions of the Commission;

(d) As a procedure similar mutatis mutandis to the 
one followed by the Commission in connexion with 
the question of the protection and inviolability of 
diplomatic agents and other persons entitled to spe
cial protection under international law seems more 
appropriate to fulfil the aims described under (b) and
(c) above, the Working Group is prepared, if the

5,3 Reproduced in Yearbook... 1977, vol. 11 (Part One).

Commission so decides, to itself undertake the first 
stage of the study of the topic and to report thereon 
to the Commission without the need of appointing a 
special rapporteur;

0e) The Working Group would proceed to study 
the topic on the basis of the relevant proposals, com
ments and observations submitted by Member States 
pursuant to General Assembly resolutions 
3501 (XXX) and 31/76;

(/) For the benefit of the work to be done by the 
Working Group, members of the Commission wish
ing to do so would be invited to submit written pa
pers, preferably before the beginning of the 1978 ses
sion of the Commission, in the light of paragraph 4 
of General Assembly resolution 31/76;

(g) To facilitate the task of the Working Group, 
and ultimately of the Commission itself, the Secretar
iat would be requested: (i) to remind Member States 
of the Commission’s intention to study the topic dur
ing its 1978 session and of the convenience of mak
ing available to the Commission, by that time, their 
proposals, comments and observations thereon, as 
well as any information, relevant facts or develop
ments subsequent to the adoption of the 1961 Vien
na Convention on Diplomatic Relations which might 
be useful for the implementation of the request con
tained in paragraph 4 of General Assembly resolution 
31/76; (ii) to prepare a paper presenting systematical
ly the proposals on the elaboration of a protocol con
cerning the status of the diplomatic courier and the 
diplomatic bag not accompanied by diplomatic courier 
contained in the comments and observations submit
ted by Member States pursuant to General Assembly 
resolutions 3501 (XXX) and 31/76.

84. At its 1462nd meeting, held on 18 July 1977, 
the Commission considered the report of the Work
ing Group (A/CN.4/305), as introduced by its Chair
man, Mr. El-Erian, and approved the conclusions 
reached by the Group concerning the ways and 
means of dealing with the item.sl4

D. Second part of the topic “Relations between 
States and international organizations”

85. In its report on the work of its twenty-eighth 
session, the Commission included the following par
agraph :

The Commission also approved the recommendation of the 
[Planning] Group, which was submitted to it by the Enlarged Bu
reau, that at least three meetings should be set aside for a discuss
ion of the second part of the topic “relations between States and 
international organizations”. In considering the question of dip
lomatic law in its application to relations between States and inter
national organizations, the Commission concentrated first on the 
part relating to the status, privileges and immunities of repre
sentatives of States to international organizations. The draft arti
cles which it adopted on this part at its twenty-third session in 
1971 were referred by the General Assembly to a diplomatic con-

514 Recorded in paragraph 83 above.
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ference. This conference met in Vienna in 1975 and adopted the 
Vienna Convention on the Representation of States in Their Re
lations with International Organizations of a Universal Character. 
The Commission requested the Special Rapporteur on the topic, 
Mr. Abdullah El-Erian, to prepare a preliminary report to enable 
it to take the necessary decisions and to define its course of action 
on the second part of the topic of relations between States and in
ternational organizations, namely, the status, privileges and im
munities of international organizations, their officials, experts and 
other persons engaged in their activities who are not representa
tives of States.515

86. By its resolution 1289 (XIII) of 5 December 
1958, the General Assembly invited the Commission 
to consider the question of relations between States 
and intergovernmental international organizations 
“at the appropriate time, after study of diplomatic in
tercourse and immunities, consular intercourse and 
immunities and ad hoc diplomacy has been complet
ed by the United Nations and in the light of the 
results of that study and of the discussion in the 
General Assembly”.

87. In 1963, the Special Rapporteur presented to the 
Commission a first report,516 and a working paper,517 
on relations between States and intergovernmental 
organizations, in which he made a preliminary study 
with a view to defining the scope of the subject and 
determining the order of future work on it. In 1964, 
he submitted a working paper518 as a basis of discus
sion for the definition of the scope and mode of 
treatment of his topic.

88. This working paper contained a list of ques
tions, some of which related to:

(a) The scope of the subject [interpretation of 
General Assembly resolution 1289 (XIII)];

(,b) The approach to the subject (either as an in
dependent subject or as collateral to the treatment of 
other topics);

(c) The mode of treatment (whether priority 
should be given to “diplomatic law” in its applica
tion to relations between States and international 
organizations).

89. The conclusion which the Commission reached 
on the scope and mode of treatment of the topic, 
after discussing the preliminary study and list of ques
tions mentioned above, was recorded in its report on 
the work of its sixteenth session (1964) in the follow
ing terms:

At its 755th to 757th meetings, the Commission discussed these 
questions, and certain other related questions that arose in con
nexion therewith. The majority of the Commission, while agree

515 Yearbook... 1976, vol. II (Part Two), p. 164, document 
A/31/10, para. 173.

516 Yearbook... 1963, vol. II, p. 159, document A/CN.4/161 
and Add.l.

517 Ibid., p. 186, document A/CN.4/L.103.
518 Yearbook... 1964, vol. II, p. 226, document A/5809, para.

41.

ing in principle that the topic had a broad scope, expressed the 
view that for the purpose of its immediate study the question of 
diplomatic law in its application to relations between States and 
intergovernmental organizations should receive priority.519

90. At its 757th meeting, held on 2 July 1964, the 
Special Rapporteur indicated to the Commission his 
intention to contact the Office of Legal Affairs of the 
United Nations. Consultations at that stage of the 
work centred on the manner in which the legal ad
visers of the United Nations and the specialized 
agencies could best assist the Special Rapporteur in 
furnishing to him the necessary data and legal opin
ions on the problems which arose in practice con
cerning his topic. Pursuant to those consultations, 
two questionnaires were prepared and addressed by 
the Legal Counsel of the United Nations to the legal 
advisers of the specialized agencies and IAEA. The 
first questionnaire related to the “status, privileges 
and immunities of representatives of Member States 
to specialized agencies and IAEA” and the second to 
the “status, privileges and immunities of the special
ized agencies and of IAEA other than those relating 
to representatives”. The questionnaires were careful
ly prepared so as to be as comprehensive as possible, 
with a view to eliciting all information that would be 
useful to the Commission. The agencies to which the 
questionnaires were addressed were reminded, how
ever, that the questions might not be exhaustive of 
the subject. They were therefore requested to de
scribe in their replies any problems not covered by 
the questionnaire which might have arisen in their 
organizations and which they thought should be 
brought to the attention of the Special Rapporteur. 
The agencies were further reminded that, as the 
questionnaire was designed for all the specialized 
agencies, its terminology might not be completely 
adapted to a particular organization, which should in 
such case endeavour to apply the question to its spe
cial position. After receiving replies from the organ
izations concerned, the Secretariat of the United Na
tions, issued in 1967 a study entitled: “The practice 
of the United Nations, the specialized agencies and 
the International Atomic Energy Agency concerning 
their status, privileges and immunities.520

91. At its 886th meeting, held on 8 July 1966, the 
Special Rapporteur suggested to the Commission that 
it should divide the subject into two parts and should 
concentrate its work first on the status, privileges 
and immunities of representatives of States to inter
national organizations and that the second part of the 
subject, namely, the status, privileges and immuni
ties of international organizations, should be deferred 
to a later stage. The Special Rapporteur stated that:

With regard to the status, privileges and immunities of the or
ganizations themselves, he was taking into careful consideration 
the apprehensions expressed by the legal advisers of international 
organizations and by some members of the Commission when the

519 ibid., para. 42.
520 Yearbook... 1967, vol. II, p. 154, document A/CN.4/L.118 
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topic had been discussed in 1963 and 1964; those apprehensions 
related to the position of the General Conventions on the privi
leges and immunities of the United Nations and the specialized 
agencies. A thorough study of that question in all its ramifications 
would therefore be necessary before deciding on the appropriate 
course of action on that second aspect.521

92. The suggestion by the Special Rapporteur was 
accepted by the Commission and the work on the 
subject of relations between States and international 
organizations proceeded in the manner indicated 
above.522 523

93. At the present session of the Commission, the 
Special Rapporteur submitted a preliminary report on 
the second part of the topic of relations between 
States and international organizations (A/CN.4/- 
304)523 jhg report consisted of five chapters. Chap
ter I described the background of the preliminary stu
dy and defined its scope. Chapter II traced the evo
lution of the international law relating to the legal 
status and immunities of international organizations. 
Chapter III analysed recent developments in the field 
of relations between States and international organi
zations which had occurred since the adoption by the 
Commission in 1971 of its draft articles on the first 
part of the topic of relations between States and in
ternational organizations and which had a bearing on 
the subject-matter of the report. Chapter IV of the 
report dealt with a number of general questions of a 
preliminary character. They included: the place of 
custom in the law of international immunities; differ
ences between inter-State diplomatic relations and re
lations between States and international organiza
tions; legal capacity of international organizations; 
and scope of privileges and immunities and uniform
ity or adaptation of international immunities. Chap
ter V contained a series of conclusions and recom
mendations.

94. The Commission discussed the preliminary re
port at its 1452nd, 1453rd and 1454th meetings, held 
on 4, 5 and 6 July 1977. Among the questions raised 
in the course of the discussion were the need for an 
analysis of the practice of States and international or
ganizations in the field of international immunities 
and its impact on the United Nations system, the 
need to study the internal law of States regulating in
ternational immunities, the possibility of extending 
the scope of the study to all international organiza
tions, whether universal or regional, the need to take 
account of the particularities of diplomatic law in its 
application to relations between States and interna
tional organizations, and the need to reconcile the 
functional requirements of international organizations 
and the security interests of host States.

521 Yearbook... 1966, vol. I (Part Two), p. 279, 886th meeting, 
para. 8.

522 Paragraph 85.
523 Reproduced in Yearbook.. ■ 1977, vol. II (Part One).

95. At its 1454th meeting, held on 6 July 1977, the 
Commission decided to authorize the Special Rappor
teur to continue with his study on the lines indicated 
in his preliminary report and to prepare a further re
port on the second part of the topic of relations be
tween States and international organizations, having 
regard to the views expressed and the questions 
raised during the present debate. The Commission 
also agreed to the Special Rapporteur seeking addi
tional information and expressed the hope that he 
would carry out research in the normal way, includ
ing investigations into the agreements and practices 
of international organizations, whether within or out
side the United Nations family, and also the legisla
tion and practice of States.

E. Programme and methods of work 
of the Commission

96. At its 1430th meeting, held on 31 May 1977, 
the Commission decided again to establish a Plan
ning Group of the Enlarged Bureau for the present 
session. The Group was composed of Mr. Jose Sette 
Camara (Chairman); Mr. Roberto Ago; Mr. Emma
nuel Kodjoe Dadzie; Mr. Stephen M. Schwebel; Mr. 
Senjin Tsuruoka; and Mr. N. A. Ushakov. It was en
trusted with the task of considering the future pro
gramme and methods of work of the Commission 
and of reporting thereon to the Enlarged Bureau of 
the Commission. The Planning Group met on 
24 June and 7 July 1977. Members of the Commis
sion not members of the Group were invited to at
tend and a number of them participated in the meet
ings.

97. On the recommendation of the Planning Group, 
the Enlarged Bureau approved paragraphs 98 to 130 
below and recommended them to the Commission 
for inclusion in the report to the General Assembly 
on the work done at the present session. At its 
1472nd meeting, held on 28 July 1977, the Commis
sion considered the recommendations of the En
larged Bureau and, on the basis of those recommen
dations, adopted the following paragraphs of this sec
tion for inclusion in the present report.

(a) Implementation of the current 
programme of work

98. Being in accordance with the most recent rele
vant resolutions of the General Assembly, the broad 
goals set forth by the Commission at its twenty- 
seventh session, in 1975, for completing either the first 
or second readings of draft articles in fields under ac
tive consideration by the conclusion of the Commis
sion’s five-year term of office ending in 1981 should 
be maintained. Without the adoption of any rigid 
schedule of operation, such broad goals will therefore 
continue to provide the main guideline for decision
making by the Commission in matters relating to the 
implementation of its current programme of work.
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99. As scheduled in 1975, the Commission complet
ed at its twenty-eighth session, in 1976, the first read
ing of the draft articles on the most-favoured-nation 
clause, and these have been referred to Member 
States, organs of the United Nations having compe
tence on the subject-matter and interested intergov
ernmental organizations for comments and observa
tions. The former Special Rapporteur for the topic not 
having stood for re-election, the Commission ap
pointed at its present session a new Special Rappor
teur as indicated above.524 As requested by General 
Assembly resolution 31/97 of 1515 December 1976, 
the Commission intends to complete at its thirtieth 
session, in 1978, in the light of the comments and 
observations received and on the basis of a report by 
the new Special Rapporteur, the second reading of 
the draft articles on the most-favoured-nation clause 
and to submit them with its recommendations to the 
General Assembly. This will complete the work of 
the Commission on this topic.

100. The Commission is very conscious of the im
portance attached by the General Assembly and 
Member States to the codification and progressive de
velopment of the rules of international law governing 
State responsibility. It will therefore continue during 
its present term of office to give the highest priority 
to the elaboration of the draft articles under prepa
ration on State responsibility for internationally 
wrongful acts, as requested by the General Assembly. 
The utmost efforts will be devoted, as in the past, to 
meeting the goals set forth in 1975 concerning the 
elaboration of such a fundamental and complex draft. 
Thus the first reading of the set of articles contitut- 
ing part I of the draft (The origin of State responsi
bility) should be completed, as envisaged in 1975, 
during the first part of the term of office of the pres
ent Commission. This would permit the submission 
of this set of articles to Governments, and the receipt 
of governmental comments in sufficient time for the 
second reading of the articles to take place before 
that term of office expires. The final completion of 
these articles could thus be expected by 1981 at the 
latest, but with the possibility of earlier completion. 
Such goals are without prejudice, if time allows, to 
the consideration by the Commission during its pres
ent term of office of articles relating to part II of the 
draft (The content, forms and degrees of internation
al responsibility) or possibly part III (The settlement 
of disputes and the “implementation” (“mise en 
oeuvre”) of international responsibility).

101. With regard to another priority topic, namely, 
succession of States in respect of matters other than 
treaties, the Commission considered, in 1975, that 
the completion on first reading of a set of articles in 
respect of succession of States to public property and 
public debts should be the minimum goal for the 
1976-1981 term of the Commission. The progress al
ready made by the Commission in the study of State 
property and State debts now makes it possible to en-

524 See para. 77 above.

visage the possibility that it will be able to complete 
the first reading of draft articles relating to this 
aspect of succession of States to public property and 
public debts by next year. If this is confirmed, the 
Commission could finalize the draft articles on suc
cession to State property and State debts and, if pos
sible, the special study on archives before the end of 
its present term of office. The advisability of codify
ing other aspects of the topic of succession of States 
in respect of matters other than treaties would be ex
amined by the Commission when the draft articles 
under consideration are near completion or complet
ed.

102. As regards the fourth topic under active con
sideration, namely, the question of treaties concluded 
between States and international organizations or be
tween two or more international organizations, the 
Commission, in 1975, considered that the completion 
of the second reading of the corresponding draft ar
ticles by or prior to 1981 was a justifiable goal. In 
1976, the Commission was unable, because of the 
time required for other topics, to take up this subject. 
At the present session, however, the Commission 
has made a considerable step forward in the first 
reading of the draft articles concerned and considers 
that progress in the study of the topic continues at 
a good pace. Bearing in mind that General Assembly 
resolution 31/97 recommends that the preparation of 
these draft articles should proceed on a priority basis, 
the Commission will try during its present term of 
office to allocate as much time as possible for that 
preparation.

103. For the study of the fifth topic on its active 
programme, the law of the non-navigational uses of 
international watercourses, no general goals were set 
in 1975 as the Commission was awaiting responses to 
the questionnaire on this subject that had been sent 
by the Secretary-General to States Members of the 
United Nations. A general debate on the subject, 
however, took place in the Commission in 1976 on 
the basis of a report submitted by the former Special 
Rapporteur on the topic. That debate was reflected in 
chapter V of the report of the Commission on the 
work of its twenty-eighth session.525 The former Spe
cial Rapporteur not having stood for re-election, the 
Commission, at the present session, appointed a new 
Special Rapporteur for the topic.526 During its present 
term of office, the Commission will continue its work 
on the law of the non-navigational uses of interna
tional watercourses on the basis of reports to be sub
mitted by the new Special Rapporteur, as requested 
by resolution 31/97 and other previous resolutions of 
the General Assembly.

104. The Commission should also study the item 
“Proposals on the elaboration of a protocol concern
ing the status of the diplomatic courier and the dip

525 Yearboo/c... 1976, vol. 11 (Part Two), document A/31/10.
526 See para. 79 above.
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lomatic bag not accompanied by diplomatic courier”, 
as requested by General Assembly resolution 31/76. 
Such a study will be done during the 1978 session, 
in the light of the recommendations submitted by 
the Working Group and approved by the Commis
sion,527 and in accordance with a procedure that 
would not curtail the time required for the consider
ation of topics to which priority has been given purs
uant to the relevant recommendations of the General 
Assembly.

105. Regarding the second part of the topic “Rela
tions between States and international organiza
tions”, the Special Rapporteur submitted at the pres
ent session the preliminary report requested by the 
Commission in 1976. The conclusions reached by the 
Commission, following its consideration of that re
port,528 do not require, for the time being, any deci
sion by it as to the formulation of goals for the study 
of that part of the topic.

106. In the light of the above-mentioned consider
ations, the Commission intends, at its thirtieth ses
sion in 1978, to conclude the second reading of the 
draft articles on the most-favoured-nation clause, to 
continue on a high-priority basis the preparation of 
the draft articles on State responsibility for interna
tionally wrongful acts, and to proceed with the prep
aration of the draft articles on succession of States to 
public property and public debts with a view to com
pleting at that session the first reading of the draft 
articles on State property and State debts. The Com
mission also intends to continue with the preparation 
of the draft articles on treaties concluded between 
States and international organizations or between in
ternational organizations. The study of the proposals 
on the elaboration of a protocol concerning the status 
of the diplomatic courier and the diplomatic bag not 
accompanied by diplomatic courier, requested by 
General Assembly resolution 31/76, will also be done 
by the Commission at its 1978 session, following he 
procedure described above.529 The study of the law of 
non-navigational uses of international watercourses 
will be continued by the newly appointed Special 
Rapporteur with a view to the subject being taken up 
again in the Commission at an early juncture. As to 
the allocation of time at its thirtieth session for the 
topics described above, the Commission would take 
the appropriate decisions at the beginning of that ses
sion in the course of adoption of the corresponding 
agenda.

(b) Possible additional topics for study following the 
implementation of the current programme of work

107. In view of the progress accomplished in the 
study of the topics under active consideration since 
the establishment of the 1975 goals, and the expected

527 See para. 83 above.
528 See para. 95 above.
529 See para. 83 above.

early completion of the work on the draft articles on 
the most-favoured-nation clause, the time has come 
to start thinking about the additional topics which 
should be selected from the general programme of 
work of the Commission for active consideration in 
the relatively near future. With this in mind, the 
Commission held, at the present session, a prelimi
nary exchange of views on the matter and reached a 
few tentative conclusions, which are described below 
for the benefit of delegations participating in the 
work of the thirty-second session of the General As
sembly.530

108. One of the subjects which gained the attention 
of the Commission as susceptible of active consider
ation is the topic entitled “International liability for 
injurious consequences arising out of acts not prohib
ited by international law”. Placed on the general pro
gramme of work of the Commission as a separate 
topic in 1974,531 pursuant to the recommendation 
contained in paragraph 3 (c) of General Assembly res
olution 3071 (XXVIII) of 30 November 1973, this 
question continues to attract much attention from 
delegations participating in the work of the Sixth 
Committee of the General Assembly. In 1974 and 
1975, the General Assembly reiterated that the topic 
should be taken up by the Commission “as soon as 
appropriate” (resolutions 3315 (XXIX) and 
3495 (XXX)), which expression was replaced in reso
lution 31/97 of 15 December 1976 by the expression 
“at the earliest possible time”. The Commission con
siders that the topic should be placed on the active 
programme of the Commission at the earliest possi
ble time, having regard, in particular, to the progress 
made on the draft articles on State responsibility for 
internationally wrongful acts.

109. The Commission agreed that there are two 
topics on the general programme of work of the 
Commission, referred to it long ago by the General 
Assembly, which do not appear at present to require 
active consideration in the near future, namely, “Ju
ridical regime of historic waters, including historic 
bays” (referred by General Assembly resolution 
1453 (XIV) of 7 December 1959) and “Right of asy
lum” (selected for codification in 1949 by the Com
mission and referred by General Assembly resolution 
1400 (XIV) of 21 November 1959). The referral to the 
Commission of the topic entitled “Juridical regime of 
historic waters, including historic bays” may be con
sidered in the light of the outcome of the Third 
United Nations Conference on the Law of the Sea. 
With regard to “Right of Asylum”, the Commission 
is aware of the holding in January/February 1977 of 
a first session of the United Nations Conference on 
Territorial Asylum, convened by the Secretary-Gener
al in consultation with the United Nations High 
Commissioner for Refugees, pursuant to General As
sembly resolution 3456 (XXX) of 9 December 1975.

530 See paras. 108-111.
531 Yearbook... 1974, vol. II (Part One), p. 305, document 
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The Conference recommended that the General As
sembly, at its thirty-second session, should consider 
the question of convening at an appropriate time a 
further session of the Conference.532 The question of 
diplomatic asylum was discussed by the Sixth Com
mittee at the thirtieth session at the General Assem
bly but the debate was inconclusive. By its resolution 
3497 (XXX) of 15 December 1975, the General As
sembly decided to give further consideration to the 
question at a future session.

110. The Commission has also considered topics of 
international law selected for codification by the 
Commission in 1949, pursuant to article 18, para
graph 1, of its Statute, on which general codification 
work has not yet been done by the United Nations, 
namely: “Recognition of States and Governments”, 
“Jurisdictional immunities of States and their proper
ty”, “Jurisdiction with regard to crimes committed 
outside national territory” and “Treatment of al
iens”. From all these topics, the question entitled 
“Jurisdictional immunities of States and their proper
ty” is the one that the Commission recommends for 
selection in the near future for active consideration 
by the Commission, bearing in mind its day-to-day 
practical importance and its suitability for codification 
and progressive development. Moreover, as the doc
ument entitled “Survey of international law”, pre
pared in 1971 by the Secretary-General, points out, 
“it is doubtful whether considerations of any nation
al interest of decisive importance stand in the way of 
a codified statement of the law on this topic”.533

111. The Commission also addressed the question 
of reviewing some drafts prepared by it several years 
ago at the request of the General Assembly. One of 
the drafts which, in the opinion of the Commission, 
could be reviewed in the future if the General As
sembly so wishes is the draft Code of Offences 
against the Peace and Security of Mankind, as sub
mitted by the Commission to the Assembly in 
1954.534 * By its resolution 1186 (XII) of 11 December 
1957, the General Assembly decided to defer consid
eration of the draft code until such time as it again 
took up the question of defining aggression. The 
“Definition of Aggression” was approved by General 
Assembly resolution 3314 (XXIX), of 14 December 
1974. Since then, the question of the draft Code of 
Offences against the Peace and Security of Mankind 
has not been included in the agenda of subsequent 
sessions of the General Assembly but support has 
been expressed by some delegations at the Sixth 
Committee for considering the topic again. Any re
view of the draft code would, of course, take duly 
into account the developments which have occurred 
in international law since the elaboration of the draft 
code by the Commission in 1954.

532 See A/CONF.78/12, para. 25.
533 Yearbook... 1971, vol. II (Part Two), p. 20, documeni 
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(c) Methods of work

112. The methods of work followed by the Com
mission are based on the provisions embodied in its 
Statute as well as on the arrangements governing its 
sessions. The object, nature and composition of the 
Commission as well as the established procedural 
stages for codifying and progressively developing a 
given topic have a direct bearing on such methods. 
However, out of the need to incorporate elements of 
both lex lata and lex ferenda in the rules to be for
mulated, the Commission follows, generally speak
ing, a single consolidated method, which incorporates 
the various procedures set forth in articles 16 to 23 
of its Statute.

113. Such a method comprises basically the formu
lation by the Commission of a plan of work on the 
topic concerned, the appointment of a Special Rap
porteur, the request for data and information from 
Governments and for research projects, studies, sur
veys and compilations from the Secretariat, the dis
cussion of the reports submitted by the Special Rap
porteur of the Commission at plenary meetings and 
of the proposed draft articles in plenary and within a 
Drafting Committee established by the Commission, 
the elaboration of draft articles with commentaries 
and their submission to Governments for observa
tions, the revision of provisional draft articles in the 
light of the written and oral observations from Gov
ernments, and the submission of final drafts with 
recommendations to the General Assembly.

114. Three different stages in the consideration of a 
given topic may be distinguished within the method 
followed by the Commission: a first preliminary 
stage, devoted mainly to the organization of the work 
and the gathering of relevant materials and prece
dents; a second stage, during which the Commission 
proceeds to a first reading of the draft articles sub
mitted by the Special Rapporteur; a third and final 
stage, devoted to a second reading of the draft arti
cles provisionally adopted. The role performed by the 
Special Rapporteurs is of paramount importance, par
ticularly during the second and third stages referred 
to above. The work done by the Drafting Committee 
during those stages is also essential. The Secretariat 
is also entrusted with various tasks and it is fre
quently called upon to make contributions, especially 
during the first preliminary stage.

115. The method followed by the Commission re
garding the codification and progressive development 
of a topic of international law may be said to have 
passed the test of suitability successfully. The 
achievements of the Commission so far, the author
ity attached to its work, and the high degree of sup
port and acceptability that its draft articles receive in 
the Sixth Committee and in conferences of plenipot
entiaries are the best proof of the merits of that 
method. It must also be added that the Commission 
has applied the method in a flexible manner, making 
within the general framework provided by the
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method the adjustments that the specific features of 
the topic concerned demand.

116. Moreover, the Commission has always felt able 
to adopt special methods of work when entrusted 
with special tasks. In cases, for instance, where it has 
been called upon by the General Assembly to act as 
a kind of advisory body of legal experts rather than 
to codify or progressively develop, properly speaking, 
a particular field of international law, the Commis
sion has not hesitated to make departures from the 
method normally followed. To special assignments it 
has normally applied special methods. The methods 
followed by it in connexion with topics such as the 
question of international criminal jurisdiction (1950), 
the question of definition of aggression (1951), reser
vations to multilateral conventions (1951), and ex
tended participation in general multilateral treaties 
concluded under the auspices of the League of Na
tions (1963) illustrate that conclusion.

117. Departures from the basic method of work fol
lowed by the Commission have also been made in 
matters involving codification work when it was con
sidered necessary or advisable in the light of the na
ture of the topic and the terms of reference provided 
by the General Assembly for its study. The draft 
Declaration on the Rights and Duties of States 
(1949), the formulation of the principles of interna
tional law recognized in the Charter of the Nurnberg 
Tribunal and in the Judgment of the Tribunal (1950), 
the draft Code of Offences against the Peace and Sec
urity of Mankind (1954) and, most recently, the draft 
articles on the prevention and punishment of crimes 
against diplomatic agents and other internationally 
protected persons (1972) may be mentioned as exam
ples of cases in which, in one way or another, vari
ations were introduced in the basic method of work 
of the Commission. The draft articles on the preven
tion and punishment of crimes against diplomatic 
agents, for example, were elaborated with the assis
tance of a Working Group and not of a Special Rap
porteur and were not subject to the two-readings 
procedure; the draft Declaration on the Rights and 
Duties of States was examined by the Commission 
on the basis of a draft submitted by a Member State.

118. From time to time, the Commission has also 
proceeded to a general review of its methods of work 
and the organizational pattern of its sessions, in the 
light of comments or suggestions made in the Sixth 
Committee or in the Commission itself, aimed at a 
speeding-up or streamlining of its procedure to re
spond more readily to its tasks. For example, at its 
tenth session, in 1958, the Commission examined a 
working paper on the matter prepared by the Chair
man of its 1957 session.535 During its twentieth ses
sion, in 1968, the Commission reviewed its pro
gramme and methods of work and had before it a 
working paper prepared by the Secretariat, which was

535 Yearbook... 1958, vol. II, pp. 107-108, document A/3859, 
paras. 57-67.

annexed to its report of that session.536 The question 
of the Commission’s methods of work was alluded to 
in 1973 whe.n, at its twenty-fifth session, the Com
mission considered the item “Review of the Com
mission’s long-term programme of work”.537 Most re
cently, the Commission discussed in some detail the 
matter at its twenty-sixth session in 1974 in connex
ion with the remarks of the report of the Joint In
spection Unit.538

119. As a result of the review made on these occa
sions, a series of actions were taken leading, for ex
ample, to Governments being given more time to 
comment on first-reading drafts, to the Drafting 
Committee being constituted as a negotiating com
mittee when the Commission so decides, or to the 
length of the annual session of the Commission be
ing established as 12 weeks. Some of these actions 
have helped to accelerate the pace of work of the 
Commission in accordance with comments made in 
the Sixth Committee of the General Assembly. How
ever, the Commission, in its new composition, 
wishes to reiterate its position that a still quicker 
pace should not be made at the price of impairing the 
quality, value or acceptability of its drafts. As the 
Commission itself put the matter in 1958: “In the 
course of the years what would matter was the 
quality of the work, not whether a greater or lesser 
period had been spent in producing it”.539 In the 
Commission’s view, to submit to the General As
sembly every two or three years a final set of draft 
articles of a high technical value and a high degree 
of acceptability to the whole international community 
on essential areas of international law could not be 
considered a slow pace at all. Moreover, a quicker 
pace could put an excessive burden on States, jeopar
dizing in the last resort the entire process of the cod
ification and progressive development of international 
law. The legal services at the disposal of foreign min
istries are limited and subject to large competing de
mands, including those of international conferences.

120. In the light of the above-mentioned consider
ations, the Commission decided, at the present ses
sion, to reaffirm the conclusion reached unanimously 
in 1974 that the:

... procedures, methods of work, and organizational pattern of 
the Commission are correct and appropriate and that they also re
present the most effective means of carrying out the task entrust
ed to it by the General Assembly under Article 13, para
graph 1 (o), of the Charter. Hence, the Commission sees no reason 
why its Statute should be amended or the present basic method 
of work and organizational pattern modified.540

536 Yearbook... 1968, vol. II, pp. 223-224 and 226-243, docu
ment A/7209/Rev.l, paras. 95—102 and annex.

537 Yearbook... 1973, vol. II, pp. 225-231, document 
A/9010/Rev.l, paras. 134-176.

538 Yearbook... 1974, vol. II (Part One), pp. 308-311, document 
A/9610/Rev.l, paras. 192-212.

539 Yearbook... 1958, vol. II, p. 110, document A/3859, para. 
68, in fine.

540 Yearbook... 1974, vol. II (Part One), p. 311, document 
A/9610/Rev.l, para. 212.
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This conclusion notwithstanding, the Commission 
intends to keep constantly under review, as in the 
past, the possibility of improving its present method 
of work and procedures in the light of the specific 
features presented by the individual topics under 
consideration, so as to carry out as efficiently as pos
sible the tasks entrusted to it, as requested by Gen
eral Assembly resolution 31/97 of 15 December 1976. 
It is with these considerations in mind that it ap
proved, at its present session, the method of work 
described above541 for dealing with the study of the 
proposals on the elaboration of a protocol concerning 
the status of the diplomatic courier and the diplomat
ic bag not accompanied by diplomatic courier.

121. Regarding the question of the desirability of 
establishing the Planning Group as a permanent 
committee, which was left in 1976 for decision by the 
Commission in its new composition, the Commission 
is of the opinion that the best course of action would 
be to approach the matter pragmatically, setting up 
the Group when needed. The Commission will there
fore establish such a Planning Group, entrusted with 
the task of advising the Enlarged Bureau of the 
Commission on matters relating to its programme, 
organization and methods of work, unless at a par
ticular session it considers it unnecessary.

122. Finally, the Commission would like to recall 
that, in order mainly to speed up the first preparatory 
stage of the codification of a given topic, it recom
mended, in 1968 and 1973, to the General Assembly 
the pressing need to increase the staff of the Codi
fication Division of the Office of Legal Affairs so as 
to enable it to give to the Commission and its Special 
Rapporteurs all the assistance required by the increa
sing demands of its work, especially in the area of 
research projects and studies. The Commission reiter
ates that recommendation at the present time.

123. The Commission would also like to call to the 
attention of the Secretary-General the fact that, in 
implementing regulations for the control and limita
tion of documentation originating in the Secretariat, 
due regard should be paid to the nature of the re
search projects and studies requested from the Cod
ification Division, so as not to jeopardize that con
tribution whenever required by the work of the Com
mission. In the matter of legal research—and codifi
cation of international law demands legal re
search—limitations on the length of documents 
cannot be imposed.

(d) Form and presentation of the report 
of the Commission to the General Assembly

124. During the thirtieth (1975) and thirty-first 
(1976) sessions of the General Assembly, certain re
presentatives made reference in the Sixth Committee 
to matters relating to the form of the annual report

541 See para. 83 above.

submitted by the Commission to the Assembly. 
Some representatives considered that the report was 
of excessive length and that it should be shortened 
by streamlining, in particular, the introduction to the 
various chapters and the commentaries to the draft 
articles contained therein. Other representatives who 
referred to the matter did not, however, share such 
a view and stressed that the report of the Commis
sion should provide the most complete account pos
sible of Commission discussions as well as sufficient 
legal precedents and related materials so that minis
tries of foreign affairs and delegations without ade
quate research facilities or staff could familiarize 
themselves, easily and without additional research, 
with the various issues and their history.

125. To such practical considerations, it may be 
added that, according to article 20 of its Statute, the 
Commission shall submit its draft articles to the 
General Assembly together with a commentary con
taining: (a) adequate presentation of precedents and 
other relevant data, including treaties, judicial deci
sions and doctrine; (b) conclusions relevant to (i) the 
extent of agreement on each point in the practice of 
States and doctrine; (ii) divergencies and disagree
ment which exist, as well as arguments invoked in 
favour of one or another solution. The Commission 
must therefore, according to its Statute, justify its 
proposals to the General Assembly and ultimately to 
States, on the evidence of existing law and the re
quirements of its progressive development in the 
light of the current needs of the international com
munity. The Commission’s commentaries are an es
sential element of the codification process, facilitating, 
at the first stage of that process, the contribution of 
individual States through comments and observations 
and, during and after the final stage, the understand
ing and interpretation of the rules embodied in the 
codification conventions. They are an important part 
of the travaux preparatoires of those conventions, be
ing frequently referred to or quoted in the diplomatic 
correspondence of States as well as by^the Interna
tional Court of Justice. .

126. The length of a given Commission report ac
tually depends on a series of variable factors which 
have a direct effect thereon: for example, the dura
tion of the session of the Commission (which is now 
12 weeks), the number and nature of the topics dis
cussed during the session (a completely new topic 
normally requires more explanatory material than 
topics related to areas in which codification work has 
already been done), the inclusion in the report of a 
complete set of draft articles on a topic (the 1976 re
port, for instance, reproduces for the convenience of 
ministries and delegations all draft articles and com
mentaries thereto on the most-favoured-nation 
clause, including those adopted at previous sessions), 
etc. It is submitted, therefore, that the length of a 
given report of the Commission is not a matter that 
can be decided a priori and without regard to the pro
visions of the Statute of the Commission and to the 
position of the Commission in the process of codifi
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cation as a whole. To fix in advance and in abstracto 
any maximum or minimum so far as the length of 
the report is concerned does not seem, therefore, a 
course of action that the Commission could endorse. 
The report on the work done by the Commission at 
a particula' session should be short or long according 
to the Commission’s perception of the need for ex
plaining and justifying the draft articles contained 
therein to the General Assembly and Member States.

127. Although, as indicated above, some of the 
comments made in the Sixth Committee related to 
the length of the Commission’s report, the main pre
occupation running throughout the discussion would 
actually appear to be the question of the time avail
able between the issuing of the Commission’s report 
and the moment of its consideration by the Sixth 
Committee. At present, the Commission approves its 
report at the end of July when it closes its annual 
session. Afterwards, the report is edited by the sub
stantive Secretariat of the Commission, which takes 
about a week, and is then submitted to the docu
ments control section at the Palais des Nations. The 
technical services of the Secretariat need about five 
weeks to process the report for circulation in the var
ious official languages of the General Assembly. As 
a result of all these unavoidable stages, the report of 
the Commission is not normally available to delega
tions in New York before the second week of Sep
tember, and sometimes even a week later. The Sixth 
Committee begins its work by the end of September 
and customarily takes up the item entitled “Report 
of the International Law Commission” as one of its 
first items. Delegations thus have, in fact, a short 
time to become acquainted with the contents of the 
Commission’s report before the debate starts.

128. In order to put an end to such a situation, the 
Commission has considered in detail this year a ser
ies of suggestions aimed at the earlier circulation of 
the report. Thus the idea was advanced that a solu
tion could be to circulate the report in parts, so that 
one or more parts could be circulated earlier without 
waiting for the final adoption of the whole report. It 
was also suggested for the same purpose that the re
port be divided into two parts, one devoted to organ
ization and administrative matters, contained at pres
ent in the first and last chapters, which could be is
sued earlier, and another containing the chapters 
dealing with substantive topics. Such suggestions 
would, however, imply certain departures from the 
present organization of work during the Commis
sion’s session and might prove to be impracticable 
and of doubtful value for the purpose intended. 
Hence the prevailing view within the Commission 
was that the best course of action would be for the 
Sixth Committee to postpone its consideration of the 
Commission’s report until later in the Assembly’s 
session to allow fully a sufficient period of time for 
representatives to examine carefully, reflect upon and 
prepare statements on the contents of the Commis
sion’s report.

129. Bearing these considerations in mind, the 
Commission decided to suggest that its report be tak
en up by the Sixth Committee later during the ses
sion of the General Assembly. To begin considera
tion of the report of the Commission during the last 
week of October would probably help to overcome 
the difficulties presently encountered by some dele
gations and would still provide sufficient time for the 
preparation of the report of the Sixth Commit
tee—which also contains a detailed summary of the 
debate—on the report of the Commission. In making 
the above-mentioned suggestion, the Commission 
has merely ventured to indicate a practical way of 
overcoming existing difficulties, the Sixth Committee 
being, of course, the only one entitled to decide upon 
its organization of work and the approximate dates of 
consideration of each item on its agenda.

130. As to the substantive content of its report, the 
Commission concluded that the present pattern 
should not be changed. The form of the report, with 
its division into chapters and sections, appears also to 
the Commission to be logical and clear. The Com
mission will provide headings and subheadings with
in each individual chapter or section and reflect them 
in the table of contents, so as to make consultation 
of the report by Governments and delegations easier, 
and it may also consider, whenever practicable, the 
provision of summaries. Finally, the Commission has 
also decided that, immediately after the closing of its 
session, the Secretariat should publish and circulate a 
document containing the text of all draft articles 
adopted at that session, with the explanation that 
background information and the commentaries on 
the articles would appear in the report of the Com
mission.

F. Co-operation with other bodies

131. The International Law Commission wishes to 
reaffirm the great importance which it attaches to the 
co-operation with bodies engaged in the progressive 
development of international law and its codification 
at the regional level and, in particular, with the co
operation established on the basis of the Statute of 
the Commission with the Asian-African Legal Con
sultative Committee, the European Committee on 
Legal Co-operation and the Inter-American Juridical 
Committee. The aspirations of the States of the re
gions concerned regarding the development of inter
national law being also reflected in the respective 
agendas of these bodies, the Commission intends to 
pay due attention to topics on such agendas when re
viewing in the future its own programme of work.

1. Inter-American Juridical Committee

132. The Inter-American Juridical Committee held 
its last two sessions at Rio de Janeiro (Brazil) in July- 
August 1976 and January-February 1977. The Com
mission was unable to send an observer to those ses
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sions. It expects, however, to send an observer to the 
forthcoming session in July-August 1977. Bearing in 
mind the Committee’s standing invitation to the 
Commission to send an observer to attend its ses
sions, the Commission, at its present session, re
quested its Chairman, Sir Francis Vallat, to attend 
one of the 1978 sessions of the Committee or, if he 
was unable to do so, to appoint another member of 
the Commission for this purpose.

133. The Inter-American Juridical Committee was 
represented at the twenty-ninth session of the Com
mission by Mr. H. Valladao, who addressed the 
Commission at its 1437th meeting, held on 9 June
1977. After recalling the history of the codification 
activities of the Inter-American Juridical Committee 
and its predecessor, the International Commission of 
American Jurists, Mr. Valladao stated that the Com
mittee had continued its work of preparing draft trea
ties and conventions of public and private interna
tional law. Comparing the mandate of the Interna
tional Law Commission and that of the Committee, 
he noted that, although both had the task of promot
ing the progressive development of international law 
and its codification, the Inter-American Juridical 
Committee served also as an advisory body of OAS. 
The Committee had studied, problems relating to the 
integration of the developing countries of the Amer
ican continent and to the possibilities of harmonizing 
their legislation, and had also become involved in re
vising existing conventions on legal matters adopted 
on the basis of its drafts, and in preparing draft re
forms relating to certain aspects of the Bustamante 
Code of 1928. At its most recent sessions in 1976 
and 1977, the Committee had approved several draft 
conventions, which would be submitted to the Sec
ond Inter-American Specialized Conference on Pri
vate International Law, to be held at Montevideo. 
Mr. Valladao also said that a third international law 
course had been organized by the Committee in 1976 
and that a fourth course would be held in July and 
August 1977, at the same time as the Committee’s 
session. He finally informed the Commission that 
the Committee’s next session would focus on two 
priority topics: the principle of self-determination and 
its field of application, and conflict of laws and the 
need for a uniform law relating to cheques in inter
national circulation.

2. Asian-African Legal Consultative Committee

134. The Chairman of the Commission at its twen
ty-eighth session, Mr. Abdullah El-Erian, attended 
the eighteenth session of the Asian-African Legal 
Consultative Committee, held at Baghdad (Iraq) in 
February 1977, as an observer for the Commission 
and made a statement before the Committee. Mr. El- 
Erian reported to the Commission at its 1470th meet
ing, held on 27 July 1977, on his attendance at the 
Committee’s session, informing it that the agenda of 
that session included succession of States in respect 
of treaties as a topic arising out of the work of the

Commission. Other topics on the agenda of the 
Committee related to the law of the sea, reciprocal 
assistance in respect of economic offences, interna
tional trade law and environmental law.

135. At the present session of the Commission, the 
Committee was unable to be represented. The Com
mission, which has a standing invitation to send an 
observer to the Committee’s sessions, requested its 
Chairman, Sir Francis Vallat, to attend the next ses
sion of the Committee or, if he was unable to do so, 
to appoint another member of the Commission for 
the purpose.

3. European Committee on Co-operation

136. The Chairman of the Commission at its twen
ty-eighth session, Mr. Abdullah El-Erian, attended 
the twenty-sixth session of the European Committee 
on Legal Co-operation held at Strasbourg (France) in 
December 1976, and made a statement before the 
Committee. During the Commission’s present ses
sion, at its 1469th meeting, held on 27 July 1977, Mr. 
El-Erian made an oral report on his attendance at the 
Committee’s session. He informed the Commission 
that the agenda for that session included, inter alia, 
such subjects as acquisition of nationality, protection 
of environment, and legal problems relating to state
less nomads.

137. The Committee was unable to be represented 
at the present session of the Commission. The Com
mission, which has a standing invitation to send an 
observer to the Committee’s sessions, requested its 
Chairman, Sir Francis Vallat, to attend the next ses
sion of the Committee or, if he was unable to do so, 
to appoint another member of the Commission for 
this purpose.

G. Date and place of the thirtieth session

138. The Commission decided to hold its next ses
sion at the United Nations Office at Geneva from 
8 May to 28 July 1978.

H. Representation at the thirty-second session 
of the General Assembly

139. The Commission decided that it should be re
presented at the thirty-second session of the General 
Assembly by its Chairman, Sir Francis Vallat.

I. Gilberto Amado Memorial Lecture

140. As a result of the new composition of the 
Commission, changes were made in the composition 
of the Advisory Committee on the Gilberto Amado 
Memorial Lecture. The Committee now comprises 
the following members: Mr. Ago, Mr. Castaneda, Mr.
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El-Erian, Mr. Sette Camara, Mr. Tabibi, Mr. Usha
kov, Sir Francis Vallat and Mr. Yankov.

141. The Committee held one meeting, under the 
chairmanship of Sir Francis Vallat on 2 June 1977, to 
discussion the organization of the lecture at the pres
ent session but, owing to material difficulties inher
ent in the very short time available if the lecture was 
to be given during the session of the International 
Law Seminar, in accordance with the decision taken 
in 1971,542 the Commission accepted the Committee’s 
proposals that the lecture be postponed until the next 
session and that Judge Taslim O. Elias of the Inter
national Court of Justice be invited to give the Gil
berto Amado Memorial Lecture at that session.

J. International Law Seminar

142. Pursuant to General Assembly resolution 
31/97 of 15 December 1976, the United Nations Of
fice at Geneva organized, during the Commission’s 
twenty-ninth session, a thirteenth session of the In
ternational Law Seminar for advanced students of 
this subject and junior government officials who us
ually have to consider questions of international law 
in the course of their work. In order to associate the 
seminar with the Commission’s tribute to the mem
ory of Mr. Edvard Hambro, this thirteenth session 
was named the “Edvard Hambro Session”.

143. Eleven meetings of the Seminar, devoted to 
lectures followed by discussions, were held between 
6 and 24 June 1977.

144. The following eight members of the Commis
sion generously gave their services as lecturers: Mr. 
Dadzie (The law of refugees); Mr. El-Erian (Diplo
matic law and its application in relations between 
States and international organizations); Mr. Reuter 
(On equity); Mr. Sahovic (Revision of the Charter 
and strengthening of the United Nations); Mr. Tabibi 
(Reaffirmation of the right of land-locked countries 
to free access to the sea); Mr. Ushakov (The principle 
of peaceful co-existence in contemporary internation
al law); Sir Francis Vallat (Succession of States in re
spect of treaties in the light of the United Nations 
Conference); and Mr. Verosta (Considerations on the 
definition of aggression). Mr. Pilloud, Director of the 
Department of Principles and Law of the Internation
al Committee of the Red Cross, spoke about the re
sults of the Diplomatic Conference on the Reaffirma
tion and Development of International Humanitarian

542 Yearbook... 1971, vol. II (Part One), p. 534, document 
A/8410/Rev.l, para. 164.

Law Applicable in Armed Conflicts,543 held at Gene
va from 1974 to 1977. Mr. van Boven, Director of the 
Division of Human Rights of the United Nations 
Secretariat, spoke on “The development of United 
Nations efforts in the field of human rights”. Mr. 
Raton, Director of the Seminar, gave an introductory 
talk on the International Law Commission and its 
work. The Commission wishes to record its gratitude 
to Mr. Raton and his assistant, Miss M. K. Sandwell, 
for their effectiveness in organizing the Seminar.

145. The 20 participants,544 all from different coun
tries, also attended meetings of the Commission and 
a film show given by the United Nations Information 
Service. They were supplied, free of charge, with the 
basic documents necessary for following the Com
mission’s discussions and the lectures of the Semi
nar. Participants were also able to obtain, or to pur
chase at reduced prices, United Nations documents 
which are unavailable or difficult to find in their 
countries of origin. They had access to the facilities 
of the United Nations Library.

146. As in the past, none of the cost of the Seminar 
fell on the United Nations, which was not asked to 
contribute to the travel or living expenses of partici
pants. The Governments of Denmark, Finland, the 
Federal Republic of Germany, the Netherlands, Nor
way and Sweden once again offered fellowships to 
participants from developing countries; Kuwait joined 
them in doing so at the present session. The fellow
ships, ranging in value from $2,000 to more than 
$4,000, were awarded to 13 candidates. The award of 
fellowships makes it possible to achieve a satisfactory 
geographical distribution of the participants and to 
bring deserving candidates from distant countries 
who would otherwise be unable to attend for purely 
pecuniary reasons. Thanks to the increased generos
ity of the Governments which were already donors 
and the new contribution by Kuwait, the situation in 
regard to the fellowship budget has improved. The 
interest of Governments must be maintained, how
ever, since travel and living expenses are continually 
increasing. It must be emphasized that, in accordance 
with the constant policy of the organizers of the 
Seminar, donor Governments are notified of the 
names of the beneficiaries, while the beneficiaries are 
always informed of the source of their fellowship.

543 In conformity with paragraph 3 of General Assembly reso
lution 3032 (XXVII) of 18 December 1972.

544 Twenty-three candidates were selected, but for various rea
sons three of them were unable to participate in the session.


