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No. 4446. AGREEMENT1 BETWEEN THE UNITED STATES
OF AMERICA AND AUSTRALIA TO FACILITATE THE
INTERCHANGE OF PATENT RIGHTS AND TECHNICAL
INFORMATION FOR DEFENSEPURPOSES. SIGNED AT
WASHINGTON, ON 24 JANUARY 1958

The Governmentof the United Statesof America and the Governmentof
Australia,

Having agreedin the SecurityTreatysignedat SanFranciscoon September1,
1951 2 to maintain and develop their individual and collective capacity to resist
armedattack by meansof continuousand effective self-help and mutual aid

Desiring generally to assist in the production of equipmentand materials
for defense,by facilitating and expeditingthe interchangeof patent rights and
technicalinformation ; and

Acknowledging that the rights of private owners of patentsand technical
information shouldbe fully recognizedand protectedin accordancewith the law
applicableto suchpatentsand technicalinformation

Agreeas follows

Article I

EachContracting Governmentshall, wheneverpracticablewithout undue
limitation of, or impedimentto, defenseproduction, facilitate the use of patent
rights, andencouragethe flow anduse of privately owned technical information,
as definedin Article VIII, for defensepurposes—

(a) Through the medium of any existing commercialrelationshipsbetweenthe
ownersof suchpatentsor technicalinformation or thoseto whom rights have
been cededby the said owners on the one hand,and the useron the other,
whether this userbe a private person, a firm or a Governmentbody; and

(b) In the absenceof such commercialrelationships,by encouragingthe parties
to enterinto them.

1 Cameinto forceon 24 January1958,thedateof signature,in accordancewith articleIX (a).
S UnitedNations,Treaty Series,Vol. 131, p. 83.
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However, the commercialrelationshipsreferredto in paragraphs,(a) and (b) shall
not be contraryto securityrequirements,andtheir provisionsshall remainsubject
to the applicablelaws of eachof the ContractingGovernments.

Article II

Whentechnicalinformationis suppliedfor defensepurposesby oneContracting
Governmentto the other, unless otherwisestipulated, the recipientGovernment
shall treat the technicalinformation as suppliedfor information only and use its
best endeavorsto insure that the information is not dealt with in any manner
likely to prejudicethe rights of the owner thereof to obtain patentor other like
statutoryprotectiontherefor.

Article III

When technical information madeavailable for purposesof defenseby one
ContractingGovernmentto the other disclosesan inventionwhich is the subject
of a patent or patent applicationheld in secrecyin the country of origin, the
recipient Governmentwill, to the fullest extent possibleunder its laws, accord
similar treatmentto acorrespondingpatentapplicationto be filed in the recipient
country. The ContractingGovernmentsagreeto developappropriateprocedures
to facilitate the carrying out of this Article.

Article IV

(a) Whereprivatelyowned technicalinformation

(i) hasbeencommunicatedby or on behalfof the ownerthereofto the Contracting
Governmentof the country of which he is a national,and

(ii) is subsequentlydisclosedby that Governmentto the other ContractingGov-
ernmentfor the purposesof defenseand is used or disclosedby the latter
Governmentwithout the expressor impliedconsentof the owner,

the ContractingGovernmentsagreethat, where any compensationis paid to the
ownerby the ContractingGovernmentfirst receivingthe information, such pay-
mentshallbewithout prejudiceto any arrangementswhich may be madebetween
the two Governmentsregarding the assumptionas between them of liabiliLy
for compensation. The TechnicalPropertyCommitteeestablishedunderArticle
VI of this Agreement will discussand make recommendationsto the Govern-
mentsconcerningsucharrangements.

(b) When, for the purposesof defense,technicalinformation is madeavailable
by a national of one Contracting Governmentto the other Governmentat the
latter’s requestand use or disclosureis subsequentlymade of that information
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for any purposewhetheror not for defense,the recipientGovernmentshall, at
the owner’s request,takesuchstepsas may be possibleunderits laws to provide
prompt, just, and effective compensationfor suchuseor disclosureto the extent
that the owner may be entitled theretoundersuchlaws.

Article V

(a) When an invention ownedby one Contracting Governmentis usedby
the other ContractingGovernmentfor defensepurposes,such use shall, to the
extent that no liability is incurred by either Governmentto any private owner
of a proprietaryor other legal interestin the invention, be without cost to such
otherGovernment.

(b) WhenevereitherContractingGovernmentcangrant to theotherContract-
ing Governmentfor defensepurposesa license to use an invention not covered
by (a) above without incurring liability to any private owner of a proprietary
or otherlegalinteresttherein,it shall do sowithout cost to suchotherGovernment.

(c) Nothing in this Article shall affect any licensing or other agreement
alreadyin forceat thedateof thisAgreementor anyroyalty or othercompensation
paid or agreedto be paid thereunder.

Article VI

EachContractingGovernmentshall designatea representativeto meetwith
the representativeof the otherContractingGovernmentto constitutea Technical
PropertyCommittee. Each Governmentshallhavethe right to appoint special
advisors for its representative. It shall be the function of this Committee:

(a) To considerandmakerecommendationson suchmattersrelatingto the subject
of this Agreementas may be brought before it by either ContractingGov-
ernment

(b) To makerecommendationsto the Contracting Governmentsconcerningany
question,brought to its attention by either Government,relating to patent
rights and technical information which arisesin connectionwith the mutual
defenseprogram;

(c) To assist,whereappropriate,in the negotiationof commercialor other agree-
ments for the use of patent rights and technical information in the mutual
defenseprogram;

(d) To takenoteof pertinentcommercialor otheragreementsfor theuseof patent
rights and technical information in the mutual defenseprogram, and,where
necessary,to obtain the views of the two Governmentson the acceptability
of suchagreements;
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(e) To assist, where appropriate,in the procurementof licensesand to make
recommendations,where appropriate, respecting payment of indemnities
coveringinventionsusedin the mutualdefenseprogram;

(/) To encourageprojects for technical collaborationbetween and among the
armedservicesof the two ContractingGovernmentsand to facilitate the use
of patentrights andtechnicalinformation in suchprojects;

(g) To keepunderreview all questionsconcerningthe use, for the purposes of
the mutual defenseprogram, of all inventionswhich are, or hereaftercome,
within the provisionsof Article V

(12) To make recommendationsto the Contracting Governments,either with
respectto particularcasesor in general,on themeansby which any disparities
betweenthe laws of the two countriesgoverning the compensationfor or
otherwiseconcerningtechnicalinformation madeavailablefordefensepurposes
might be remedied.

Article VII

Upon request, each Contracting Governmentshall, as far as practicable,
supply to the other Governmentall necessaryinformation and other assistance
requiredfor the purposesof

(a) affordingthe owner of technicalinformation madeavailable for defensepur-
posesthe opportunity of protecting andpreservingany rights he may have
in the technicalinformation; and

(b) assessingpaymentsand awardsarising out of the use of patent rights and

technical information madeavailablefor defensepurposes.

Article VIII

(a) “Technical information” as used in this Agreement meansinformation
originatedby or peculiarly within the knowledgeof the ownerthereofandthose
in privity with him andnot available to the public.

(b) Theterm “use” includesmanufactureby or for a ContractingGovernment.

(c) Nothing in this Agreementshall apply to patents,patent applications
andtechnicalinformation in the field of atomic energy.

(d) Except for Article IV (a), nothing in this Agreementshall contravene
presentor future security arrangementsbetweenthe Contracting Governments.
Nothing in this Agreementshall relieve the nationalsof either country from the
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obligationsplaced upon them under the internal security laws and regulations
of their respectiveGovernments.

Article IX

(a) This Agreementshallenterinto force on the dateof signature.

(b) The termsof this Agreementmay be reviewedat any timeat the request
of eitherContractingGovernment.

(c) This Agreementwill terminatesix months after written notice of ter-
mination has been given by either Contracting Governmentto the other, but
without prejudiceto obligationsandliabilities whichhavethenaccruedpursuant
to the termsof this Agreement.

IN WITNESS WHEREOF the undersigned,being duly authorizedthereto by
their respectiveGovernments,havesignedthe presentAgreement.

DONE in duplicateat Washingtonthis twenty-fourthday of January,1958.

For the Governmentof the United Statesof America

ThomasC. MANN

For the Governmentof Australia:

PercyC. SPENDER

EXCHANGE OF NOTES

I

The Acting Secretaryof State to the Australian Ambassador

DEPARTMENT OF STATE

WASHINGTON

January24, 1958
Excellency

With referenceto the “Agreement to Facilitate the Interchangeof Patent
RightsandTechnicalInformationfor DefensePurposes”1 concludedtoday between
our two Governments,the United StatesGovernmentproposesthat the following
interpretationsbe consideredas constitutinga formal part of our mutual under-
standing.

1 Seep. 106 of this volume.
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1. With regardto Article IV it is recognizedthat the actionsof our two
Governmentsin transmitting privately-owned technical information to each
other, or in the subsequentdisclosureor useof suchinformation,might on occasion
result in liability by oneor both of our Governments,underour respectivelaws,
by reasonof a disclosureor useof suchinformation without consentof the owner.
It is further recognizedthat in certain casescompensationmight be paid by the
transmitting Governmenteventhoughthe paymentof suchcompensationmight
haveresultedfrom thefailure of the recipientGovernmentto respecttheconditions
underwhich the information was madeavailable.

2. It is believedthat, in any casesin which compensationmight be payable
to a private owner in consequenceof such failure on the part of the recipient
Government,it shouldbe possibleunder the laws of our respectivecountriesto
makearrangementsfor theassumptionof ultimateliability by therecipientGovern-
ment. In the event, however,that discrepanciesin the laws of our two countries
shouldprecludemutuallysatisfactoryarrangementsfor the assumptionof ultimate
liability under this or other circumstances,it is understoodthat the Technical
PropertyCommittee will considersuch discrepanciesas a matter falling within
the purviewof Article VI (h).

3. Nothingin this Agreementor in this noteshouldbe regardedasabandon-
ment of the principle that arecipientGovernmentshouldacceptultimateliability
for unauthorizeduse or disclosureby it of proprietoryrights furnishedhereunder.

The confirmation of these understandingsby the Australian Government
wifi be appreciated.

Accept, Excellency, the renewedassurancesof my highest consideration.

For the Acting Secretaryof State
ThomasC. MANN

His Excellencythe HonorableSir PercySpender,K.C.V.O., K.B.E., Q.C.
Ambassadorof Australia
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II

The Australian Ambassadorto the Acting Secretaryof State

AUSTRALIAN EMBASSY

WASHINGTON, D. C.

No. 33/58
24thJanuary,1958

Sir:

I havethe honor to acknowledgeyour letter of today’s date setting forth
certain interpretationsconcerningthe “Agreementto Facilitate the Interchange
of Patent Rights and Technical Information for Defense Purposes”concluded
todaybetweenour two Governments. This letter states

[Seenote I]

I have the honor, Sir, to confirm that the interpretationsas given in your
letter are acceptableto my Government.

Pleaseaccept, Sir, the renewedassurancesof my highest consideration.

Percy C. SPENDER

Ambassador

The Honorablethe Acting Secretaryof State
Departmentof Statefor the United States
Washington,D. C.
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