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AGREEMENT' BETWEEN THE FEDERAL REPUBLIC OF GERMANY
AND MALAYSIA FOR THE AVOIDANCE OF DOUBLE TAXA-
TION WITH RESPECT TO TAXES ON INCOME AND OTHER
MATTERS RELATED THERETO

The Federal Republic of Germany and Malaysia,

Desiring to conclude an Agreement for the Avoidance of Double Taxation with
respect to Taxes on Income and other matters related thereto,

Have agreed as follows:

Article 1. This Agreement shall apply to persons who are residents of one or
both of the Contracting States.

Article 2. 1. This Agreement shall apply to taxes on income and on capital
imposed on behalf of each Contracting State or of its States, Ldnder, political sub-
divisions or local authorities, irrespective of the manner in which they are levied.

2. There shall be regarded as taxes on income and on capital all taxes imposed
on total income, on total capital, or on elements of income or of capital, including
taxes on gains from the alienation of movable or immovable property, as well as
taxes on capital appreciation.

3. The existing taxes to which the Agreement shall apply are, in particular:
(@) In Malaysia:
(za) The income tax and excess profit tax,

(bb) The supplementary income tax, namely, the development tax, the tin
profits tax and the timber profits tax,

(cc) The petroleum income tax
(hereinafter referred to as “Malaysian tax”);
(b) In the Federal Republic of Germany:

(aa) The Einkommensteuer (income tax) including the Ergidnzungsabgabe
(surcharge) thereon,

(bb) The Kdrperschaftsteuer (corporation tax) including the Ergidnzungs-
abgabe (surcharge) thereon,

(cc) The Vermogensteuer (capital tax), and

(dd) The Gewerbesteuer (trade tax)

(hereinafter referred to as “German tax”).
4. This Agreement shall also apply to any identical or substantially similar

taxes which are subsequently imposed in addition to, or in place of, the existing
taxes.

5. Tl}e provisions of this Agreement in respect of taxation of income or capital
shall likewise apply to the German trade tax and the Malaysian development tax,
computed on a basis other than income or capital.

! Came into force on 11 February 1979, i.e., the thirtieth day following the exchange of the instruments of ratifica-
tion, which took place at Kuala Lumpur on 12 January 1979, in accordance with article 30(2).
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Article 3. 1. In this Agreement, unless the context otherwise requires:

(@) The term “Federal Republic of Germany”, when used in a geographical
sense, means the territory in which the Basic Law of the Federal Republic of Ger-
many is in force, as well as any area adjacent to the ierritorial waters of the Federal
Republic of Germany designated, in accordance with international law as related to
the rights which the Federal Republic of Germany may exercise with respect to the
sea-bed and sub-soil and their natural resources, as domestic area for tax purposes.

(b) The term “Malaysia” means the Federation of Malaysia, and includes any
area adjacent to the territorial waters of Malaysia which in accordance with interna-
tional law has been or may hereafter be designated under the laws of Malaysia con-
cerning the Continental Shelf, as an area within which the rights of Malaysia with
respect to the sea-bed and sub-soil and their natural resources may be exercised.

(¢) The terms “a Contracting State” and “the other Contracting State” mean
Malaysia or the Federal Republic of Germany, as the context requires.

(d) The term “tax” means Malaysian tax or German tax, as the context requires.

(e) The term “company” means any body corporate or any entity which is
treated as a body corporate for tax purposes.

() Theterm “person” includes an individual (a natural person), a Hindu joint
family, a company and any other body of persons which is subject to tax as such.

(g) The terms “enterprise of a Contracting State” and “enterprise of the other
Contracting State” mean respectively an enterprise carried on by a resident of a
Contracting State and an enterprise carried on by a resident of the other Contracting
State.

() The term “national” means:

(aa) Inrespect of the Federal Republic of Germany all Germans in the meaning of
Article 116, paragraph 1, of the Basic Law for the Federal Republic of Ger-
many and all legal persons, partnerships and associations deriving their status
as such from the law in force in the Federal Republic of Germany;

(bb) Inrespect of Malaysia all individuals who are citizens of Malaysiaandall legal
persons, partnerships and associations deriving their status as such from the
law in force in Malaysia.

() The term “competent authority” means, in the case of Malaysia, the
Minister of Finance or his authorised representative; and in the case of the Federal
Republic of Germany, the Federal Minister of Finance.

2. In the application of this Agreement by a Contracting State, any term not
otherwise defined shall, unless the context otherwise requires, have the meaning
which it has under the laws of that Contracting State relating to the taxes which are
the subject of this Agreement.

Article 4. 1. For the purposes of this Agreement, the term “resident of a
Contracting State” means any person who, under the law of that State, is liable to
taxation therein by reason of his domicile, residence, place of management or any
other criterion of a similar nature.

2. Where by reason of the provisions of paragraph 1 of this Article an indi-
vidual is a resident of both Contracting States, then this case shall be determined in
accordance with the following rules:

(@) He shall he deemed to be a resident of the Contiracting State in which he has a
permanent home available to him. If he has a permanent home available to him
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in both Contracting States, he shall be deemed to be a resident of the Contract-

ing State with which his personal and economic relations are closest (centre of

vital interests);

(b) If the Contracting State in which he has his centre of vital interests cannot be
determined, or if he has not a permanent home available to him in either Con-
tracting State, he shall be deemed to be a resident of the Contracting State in
which he has an habitual abode;

(¢) Ifhehasan habitual abode in both Contracting States or in neither of them, he
shall be deemed to be a resident of the Contracting State of which he is a na-
tional;

(d) If heis a national of both Contracting States or of neither of them, the compe-
tent authorities of the Contracting States shall settle the question by mutual
agreement.

3. Where by reason of the provisions of paragraph 1 of this Article a person
other than an individual is a resident of both Contracting States, then it shall be
deemed to be a resident of the Contracting State in which its place of management
and control is situated.

Article 5. 1. For the purpose of this Agreement the term “permanent estab-
lishment” means a fixed place of business in which the business of the enterprise is
wholly or partly carried on.

2. The term “permanent establishment” shall include especially:

(@) A place of management;

(b) A branch;

(¢) An office;

(d) A factory;

(e) A workshop;

() A mine, oil well, quarry or other place of extraction of natural resources;

(g) A building site or construction or assembly project which exists for more than
six months;

(#) A farm, plantation or place of extraction of timber or forest produce.
3. The term “permanent establishment” shall not be deemed to include:

(@) The use of facilities solely for the purpose of storage, display or delivery of
goods or merchandise belonging to the enterprise;

(b) The maintenance of a stock of goods or merchandise belonging to the enter-
prise solely for the purpose of storage, display or delivery;

(¢) The maintenance of a stock of goods or merchandise belonging to the enter-
prise solely for the purpose of processing by another enterprise;

(d) The maintenance of a fixed place of business solely for the purpose of purchas-
ing goods or merchandise, or for collecting information, for the enterprise;

(e) The maintenance of a fixed place of business solely for the purpose of advertis-
ing, for the supply of information, for scientific research or for similar activities
which have a preparatory or auxiliary character, for the enterprise.
4. Subject to paragraph 5 of this Article, a person acting in a Contracting State

on behalf of an enterprise of the other Contracting State shall be deemed to be a per-

manent establishment in the first-mentioned Contracting State if he has, and
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habitually exercises in that Contracting State, an authority to conclude contracts in
the name of the enterprise, unless his activities are limited to the purchase of goods or
merchandise for the enterprise.

5. An enterprise of a Contracting State shall not be deemed to have a perma-
nent establishment in the other Contracting State merely because it carries on
business in that other Contracting State through a broker, general commission agent
or any other agent of independent status, where such persons are acting in the or-
dinary course of their business.

6. The fact that a company which is a resident of a Contracting State controls
or is controlled by a company which is a resident of the other Contracting State, or
which carries on business in that other Contracting State (whether through a perma-
nent establishment or otherwise), shall not of itself constitute either company a per-
manent establishment of the other.

Article 6. 1. Income from immovable property may be taxed in the Con-
tracting State in which such property is situated.

2. The term “immovable property” shall be defined in accordance with the law
of the Contracting State in which the property in question is situated. The term shall
in any case include rights to variable or fixed payments as consideration for the work-
ing of, or the right to work, mineral deposits, oil wells, quarries or other places of
extraction of natural resources or of timber or forest produce; ships, boats and air-
craft shall not be regarded as immovable property.

3. The provisions of paragraph 1 of this Article shall apply to income derived
from the direct use, letting, or use in any other form of immovable property.

4. The provisions of paragraphs 1 and 3 of this Article shall also apply to the
income from immovable property of an enterprise and to income from immovable
property used for the performance of professional services.

Article 7. 1. Theincome of an enterprise of a Contracting State shall be tax-
able only in that State unless the enterprise carries on business in the other Contract-
ing State through a permanent establishment situated therein. If the enterprise car-
ries on business as aforesaid, the income of the enterprise may be taxed in the other
Contracting State but only so much of it as is attributable to that permanent estab-
lishment.

2. Where an enterprise of a Contracting State carries on business in the other
Contracting State through a permanent establishment situated therein, there shall in
each Contracting State be attributed to that permanent establishment the income
which it might be expected to make if it were a distinct and separate enterprise engaged
in the same or similar activities under the same or similar conditions and dealing
wholly independently with the enterprise of which it is a permanent establishment.

3. In the determination of the income of a permanent establishment, there
shall be allowed as deduction expenses which are incurred for the purposes of the
permanent establishment including executive and general administrative expenses so
incurred, whether in the Contracting State in which the permanent establishment is
situated or elsewhere.

4. No income shall be attributed to a permanent establishment by reason of
the mere purchase by that permanent establishment of goods or merchandise for the
enterprise.

Vol. 1327, 1-22262



1983 United Nations — Treaty Series ® Nations Unies — Recueil des Traités 307

5. Where income includes items of income which are dealt with separately in
other Articles of this Agreement, then the provisions of those Articles shall not be
affected by the provisions of this Article.

Article 8. 1. Income of an enterprise of a Contracting State from the opera-
tion of ships or aircraft in international traffic shall be taxable only in that State.

2. The provisions of paragraph 1 shall likewise apply in respect of participa-
tions in pools, in a joint business or in an international operation agency of any kind
by enterprises engaged in the operation of ships or aircraft in international traffic.

Article 9. Where

(¢) An enterprise of a Contracting State participates directly or indirectly in the
management, control or capital of an enterprise of the other Contracting State,
or

(b) The same persons participate directly or indirectly in the management, control
or capital of an enterprise of a Contracting State and of an enterprise of the
other Contracting State,

and in either case conditions are made or imposed between the two enterprises in
their commercial or financial relations which differ from those which would be made
between independent enterprises, then any income which would, but for those condi-
tions, have accrued to one of the enterprises, but, by reason of those conditions, have
not so accrued, may be included in the income of that enterprise and taxed accord-
ingly.

Article 10. 1. Dividends paid by a company which is a resident of a Con-
tracting State to a resident of the other Contracting State shall be taxable in the first-
mentioned Contracting State.

2. Notwithstanding the provisions of paragraph 1 of this Article dividends
paid by a company which is a resident of Malaysia to a resident of the Federal
Republic of Germany shall be exempt from any tax in Malaysia which is chargeable
on dividends in addition to the tax chargeable on the profits or income of the com-
pany.

Provided that nothing in this paragraph shall affect the provisions of Malaysian
law under which the tax in respect of a dividend paid by a company which is a resi-
dent of Malaysia from which Malaysian tax has been, or has been deemed to be
deducted, may be adjusted by reference to the rate of tax appropriate to the Malay-
sian year of assessment immediately following that in which the dividend was paid.

3. Notwithstanding the provisions of paragraph 1 of this Article the German
tax on dividends paid by a company which is a resident of the Federal Republic of
Germany to a resident of Malaysia shall not exceed:

(a) 5 per cent of the gross amount of the dividends if the recipient is a company
(excluding partnerships) which owns directly at least 25 per cent of the capital
of the company paying the dividends;

(b) 15 per cent of the gross amount of the dividends in cases not dealt with in sub-
paragraph (a).

4. Notwithstanding the provisions of paragraph 3 of this Article the German
tax on dividends paid to a company being a resident of Malaysia by a company being
a resident of the Federal Republic of Germany, at least 25 per cent of the capital of
which is owned directly or indirectly by the former company itself, or by it together
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with other persons controlling it or being under common control with it, shall not
exceed 27 per cent of the gross amount of such dividends as long as the rate of Ger-
man corporation tax on distributed profits is lower than that on undistributed profits
and the difference between those two rates is 20 units or more.

5. The term “dividends” as used in this Article means income from shares as
well as income from other corporate rights assimilated to income from shares by the
taxation law of the State of which the company making the distribution is a resident,
and, in the case of the Federal Republic of Germany, income derived by a sleeping
partner from his participation as such and distributions on certificates of an
investment-trust.

6. The provisions of paragraphs 1 to 4 of this Article shall not apply if the re-
cipient of the dividends, being a resident of a Contracting State, has in the other Con-
tracting State, of which the company paying the dividends is a resident, a permanent
establishment with which the holding by virtue of which the dividends are paid is
effectively connected. In such a case, the provisions of Article 7 shall apply.

7. Where a company which is a resident of a Contracting State derives profits
or income from the other Contracting State, that other State may not impose any tax
on the dividends paid by the company to persons who are not residents of that other
State, or subject the company’s undistributed profits to a tax on undistributed
profits, even if the dividends paid or the undistributed profits consist wholly or partly
of profits or income arising in such other State.

Article 11. 1. Interest arising in a Contracting State and paid to a resident of
the other Contracting State shall be taxable in the first-mentioned Contracting State;
the tax may not, however, exceed 15 per cent of the gross amount of interest.

2. Notwithstanding the provisions of paragraph 1 of this Article interest paid
to a resident of the Federal Republic of Germany on approved loans shall be exempt
from Malaysian tax payable thereon. The term “approved loan” means any loan or
other indebtedness approved by the competent authority of Malaysia as being made
or incurred for the purpose of financing development projects or for the purchase of
capital equipment for development projects in Malaysia.

3. Notwithstanding the provisions of paragraph 1 of this Article the Govern-
ment of a Contracting State shall be exempt from tax in the other Contracting State
with respect to interest arising to such Government from that other Contracting
State.

4. For the purposes of paragraph 3 of this Article the term “Government”
(@) In the case of Malaysia means the Government of Malaysia and shall include
(aa) The Governments of the States;
(bb) The local authorities;
(cc) The Bank Negara, Malaysia; and
(dd) Such institutions, the capital of which is wholly owned by the Govern-
ment of Malaysia or the Governments of the States or the local
authorities, as may be agreed from time to time between the competent
authorities of the two Contracting States;
(b) Inthe case of the Federal Republic of Germany the Government of the Federal
Republic of Germany and shall include

(aa) The Linder;
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(bb) The political subdivisions, the local authorities or the local administra-
tions;

(cc) The “Deutsche Bundesbank” (German Federal Bank), the “Kreditanstalt
fur Wiederaufbau” (Credit Bank for Reconstruction), and the “Deutsche
Gesellschaft fiir wirtschaftliche Zusammenarbeit (Entwicklungsgesell-
schaft) mbH” (German Development Company); and

(dd) Such institutions, the capital of which is wholly owned by the Govern-
ment of the Federal Republic of Germany, the Lénder, the political sub-
divisions, the local authorities or the local administrations, as may be
agreed from time to time between the competent authorities of the two
Contracting States.

5. The term “interest” as used in this Article means income from Government
securities, bonds or debentures, whether or not secured by mortgage and whether or
not carrying a right to participate in profits, and debt-claims of every kind as well as
all other income assimilated to income from money lent by the taxation law of the
State in which the income arises.

6. The provisions of paragraphs 1 and 2 of this Article shall not apply if the
recipient of the interest, being a resident of a Contracting State, has in the other Con-
tracting State in which the interest arises a permanent establishment with which the
debt-claim from which the interest arises is effectively connected. In such a case, the
provisions of Article 7 shall apply.

7. TInterest shall be deemed to arise in a Contracting State when the payer is
that Contracting State itself, a State (a Land), a political subdivision or a local
authority thereof or a resident of that State. Where, however the person paying the
interest, whether he is a resident of a Contracting State or not, has in a Contracting
State a permanent establishment in connection with which the indebtedness on which
the interest is paid was incurred, and such interest is borne by such permanent estab-
lishment, then such interest shall be deemed to arise in the Contracting State in which
the permanent establishment is situated.

8. Where, owing to a special relationship between the payer and the recipient
or between both of them and some other person, the amount of the interest paid,
having regard to the debt-claim for which it is paid, exceeds the amount which would
have been agreed upon by the payer and the recipient in the absence of such relation-
ship, the provisions of this Article shall apply only to the last-mentioned amount. In
that case, the excess part of the payments shall remain taxable according to the law of
each Contracting State, due regard being had to the other provisions of this Agree-
ment.

Article 12. 1. Royalties arising in a Contracting State and paid to a resident
of the other Contracting State may be taxed in the first-mentioned Contracting State;
the tax may not however, exceed 10 per cent of the gross amount of such royalties.

2. Notwithstanding the provisions of paragraph 1 of this Article, royalties
paid to a resident of the Federal Republic of Germany by a resident of Malaysia and
approved by the competent authority of Malaysia shall be exempt from Malaysian
tax payable thereon.

3. Notwithstanding the provisions of paragraphs 1 and 2 of this Article,
royalties of the kind referred to in paragraph 4 () of this Article may be taxed in ac-
cordance with the law of the Contracting State in which they arise.
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4. The term “royalties” as used in this Article means payments of any kind
received as a consideration for the use of, or the right to use

(@) Any patent, trade mark, design or model, plan, secret formula or process, or
for the use of, or the right to use, industrial, commercial, or scientific equip-
ment, or for information concerning industrial, commercial or scientific expe-
rience,

(b) Any copyright of literary, artistic or scientific work, cinematograph films, or
tapes for television or broadcasting.

5. The provisions of paragraphs 1 and 2 of this Article shall not apply if the
recipient of the royalties, being a resident of a Contracting State, has in the other
Contracting State in which the royalties arise a permanent establishment with which
the right or property giving rise to the royalties is effectively connected. In such a
case, the provisions of Article 7 shall apply.

6. Royalties shall be deemed to arise in a Contracting State when the payer is
that Contracting State itself, a State (a Land), a political sub-division or a local
authority thereof or a resident of that State. Where, however, the person paying the
royalties, whether he is a resident of a Contracting State or not, has in a Contracting
State a permanent establishment in connection with which the liability to pay the
royalties was incurred, and such royalties are borne by such permanent establish-
ment, then such royalties shall be deemed to arise in the Contracting State in which
the permanent establishment is situated.

7. Where, owing to a special relationship between the payer and the recipient
or between both of them and some other person, the amount of the royalties paid,
having regard to the use, right or information for which they are paid, exceeds the
amount which would have been agreed upon by the payer and the recipient in the
absence of such relationship, the provisions of this Article shall apply only to the
last-mentioned amount. In that case, the excess part of the payments shall remain
taxable according to the law of each Contracting State, due regard being had to the
other provisions of this Agreement.

Article 13. 1, Gains from the alienation of immovable property, as defined
in paragraph 2 of Article 6, may be taxed in the Contracting State in which such
property is situated.

2. Gains from the alienation of movable property forming part of the business
property of a permanent establishment which an enterprise of a Contracting State
has in the other Contracting State, including such gains from the alienation of such a
permanent establishment (alone or together with the whole enterprise), may be taxed
in the other Contracting State. However, gains from the alienation of movable prop-
erty of the kind referred to in paragraph 3 of Article 22 shall be taxable only in the
Contracting State in which such movable property is taxable according to the said
Article.

3. Gains from the alienation of any property other than those mentioned in
paragraphs 1 and 2 of this Article shall be taxable only in the Contracting State of
which the alienator is a resident.

Article 14. 1. Subject to the provisions of Articles 16, 17 and 18 remunera-
tion derived by an individual who is a resident of a Contracting State in respect of an
employment or a profession shall be taxable only in that Contracting State unless the
employment or profession is exercised in the other Contracting State. If the employ-
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ment or profession is so exercised, such income as is derived therefrom may be taxed
in that other Contracting State.

2. Notwithstanding the provisions of paragraph 1 of this Article, remunera-
tion derived by an individual who is a resident of a Contracting State in respect of
such employment or profession exercised in the other Contracting State shall be tax-
able only in the first-mentioned Contracting State if:

(@) Theindividual is present in the other Contracting State for a period or periods
not exceeding in the aggregate 183 days in the calendar year concerned, and

(b) Theremuneration is paid by, or on behalf of, a person who is not a resident of
the other Contracting State, and

(¢) The remuneration is not borne by a permanent establishment which the person
paying the remuneration has in the other Contracting State.

3. Notwithstanding the provisions of paragraphs 1 and 2 of this Article remun-
eration in respect of employment exercised aboard a ship or aircraft in international
traffic, operated by an enterprise of a Contracting State, may be taxed in that Con-
tracting State.

Article 15. 1. The provisions of paragraph 2 of Article 14 shall apply to in-
come derived from the exercise of an employment or a profession in a Contracting
State by public entertainers (such as theatre, motion picture, radio or television ar-
tistes, and musicians) and athletes from their personal activities as such only if the
visit to that Contracting State is substantially supported, directly or indirectly, by
public funds of the other Contracting State.

2. Notwithstanding anything contained in this Agreement, where the services
mentioned in paragraph 1 of this Article are provided in a Contracting State by an
enterprise of the other Contracting State, the income derived from providing those
services by such enterprise may be taxed in the first-mentioned Contracting State
unless the enterprise is substantially supported, directly or indirectly, by public funds
of the other Contracting State in connection with the provision of such services.

3. For the purposes of this Article, the term “public funds of a Contracting
State” shall include public funds created by that Contracting State, a State (a Land),
a political subdivision, a local authority or a local administration thereof.

Article 16. Directors’ fees and similar payments derived by a resident of a
Contracting State in his capacity as a member of the board of directors of a company
which is a resident of the other Contracting State may be taxed in that other Con-
tracting State.

Article 17. 1. Remuneration paid by the Government of a Contracting
State, a State (a Land), a political subdivision or a local authority thereof to any indi-
vidual in respect of an employment may be taxed in that Contracting State. When
such remuneration is paid to a national of that Contracting State who is not a na-
tional of the other Contracting State it shall be taxable only in the first-mentioned
Contracting State.

2. Any pension paid by the Government of a Contracting State, a State (a
Landy, a political subdivision or a local authority thereof to any individual may be
taxed in that Contracting State.

3. The provisions of paragraphs 1 and 2 shall likewise apply in respect of re-
muneration and pensions paid, under a development assistance programme of a
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Contracting State, a State (a Land), a political subdivision or a local authority
thereof, out of funds exclusively supplied by that Contracting State, that State (that
Land), that political subdivision or that local authority to a specialist or volunteer
seconded to the other Contracting State with the consent of that other Contracting
State.

4. The provisions of this Article shall not apply to remuneration and pensions
in respect of an employment in connection with any business carried on by a Con-
tracting State, a State (a Land), a political subdivision or a local authority thereof for
the purpose of profits. In such a case the provisions of Articles 14, 15 and 16 shall
apply.

Article 18. 1. Any pension, annuity or other similar payment (other than a
pension of the kind referred to in paragraphs 2 and 3 of Article 17) received by a resi-
dent of a Contracting State shall be taxable only in that Contracting State.

2. Any pension, annuity or other recurring or nonrecurring payment which is
paid to an individual by a Contracting State, a State (a Land), a political subdivision
or local authority thereof as compensation for injury or damage sustained as a result
of hostilities or political persecution shall be exempt from tax in the other Contract-
ing State.

Article 19, An individual who was a resident of a Contracting State im-
mediately before visiting the other Contracting State, and who is temporarily present
in that other Contracting State at the invitation of a university, college, school or
other similar recognised institution for the purpose of teaching or research at such in-
stitution for a period not exceeding two years from the date of his first arrival in that
other Contracting State shall be exempt from tax in that other Contracting State in
respect of his remuneration for such teaching or research.

Article 20. 1. An individual who was a resident of a Contracting State im-
mediately before visiting the other Contracting State and is temporarily present in
that other Contracting State solely as a student at a recognised university, college,
school or other similar recognised educational institution in that other Contracting
State or as a business apprentice (including in the case of the Federal Republic of
Germany a Volontdr or a Praktikant) for a period not exceeding three years from the
date of his first arrival in that other Contracting State in connection with that visit
shall be exempt from tax in that other Contracting State on
(@) All remittances from abroad for purposes of his maintenance, education or
training, and

(b) Any remuneration not exceeding 6,000 Deutsche Mark or the equivalent in
Malaysian dollars during the calendar year for personal services rendered in
that other Contracting State with a view to supplementing the resources
available to him for such purposes.

2. Anindividual who was a resident of a Contracting State immediately before
visiting the other Contracting State and is temporarily present in that other Contract-
ing State solely for the purpose of study, research or training as a recipient of a grant,
allowance or award from a scientific, educational religious or charitable organisation
or under a technical assistance programme entered into by the Government of a Con-
tracting State for a period not exceeding two years from the date of his first arrival in
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that other Contracting State in connection with that visit shall be exempt from tax in
that other Contracting State on

(@) The amount of such grant, allowance or award, and

(b) All remittances from abroad for the purposes of his maintenance, education or
training, and

(¢) Any remuneration for personal services in that other Contracting State pro-
vided that such services are in connection with his study, research, training or
incidental thereto.

3. Anindividual who was aresident of a Contracting State immediately before
visiting the other Contracting State and is temporarily present in that other Contract-
ing State solely as an employee of, or under contract or arrangement with the
Government of the other Contracting State or with an enterprise in pursuance of a
programme sponsored by the Government of that other Contracting State for the
purpose of acquiring technical, professional or business experience for a period not
exceeding twelve months from the date of his first arrival in that other Contracting
State in connection with that visit shall be exempt from tax in that other Contracting
State on

(@) All remittances from abroad for purposes of his maintenance, education or
training, and

(b) Any remuneration not exceeding 15,000 Deutsche Mark or the equivalent in
Malaysian dollars during the calendar year for personal services rendered in
that Contracting State, provided such services are in connection with his studies
or training or incidental thereto.

Article 21. 1. Ttems of income of a resident of a Contracting State which are
not expressly mentioned in the foregoing Articles of this Agreement shall be taxable
only in that Contracting State.

2. The provisions of paragraph 1 of this Article shall not affect the taxation of
the income of any person derived from a trust or estate under administration as pro-
vided for under the laws of Malaysia.

Article 22. 1. Capital represented by immovable property, as defined in
paragraph 2 of Article 6 may be taxed in the Contracting State in which such prop-
erty is situated.

2. Capital represented by movable property forming part of the business prop-
erty of a permanent establishment of an enterprise of a Contracting State may be
taxed in the Contracting State in which the permanent establishment is situated.

3. Ships and aircraft operated by an enterprise of a Contracting State in inter-
national traffic and assets other than immovable property pertaining to the operation
of such ships and aircraft, shall be taxable only in that Contracting State.

4, All other elements of capital of a resident of a Contracting State shall be
taxable only in that Contracting State.

Article 23. 1. Tax shall be determined in the case of a resident of the Federal
Republic of Germany as follows:

(@) Unless the provisions of sub-paragraph (b) apply, there shall be excluded
from the basis upon which German tax is imposed, any item of income derived from
Malaysia and any item of capital situated within Malaysia, which, according to this

Vol. 1327, 1-22262



314 United Nations — Treaty Series ® Nations Unies — Recueil des Traités 1983

Agreement, may be taxed in Malaysia. In the determination of its rate of tax ap-
plicable to any item of income or capital not so excluded the Federal Republic of Ger-
many, however, will take into account the items of income and capital so excluded.
In the case of income from dividends the foregoing provisions of this sub-paragraph
shall apply to dividends dealt with in paragraph 2 of Article 10 as are paid to a com-
pany being a resident of the Federal Republic of Germany by a company being a resi-
dent of Malaysia if at least 25 per cent of the capital of the Malaysian company is
held directly by the German company. There shall also be excluded from the basis
upon which German tax is imposed any shareholding, the dividends of which, if
paid, would be excluded from the basis upon which tax is imposed according to the
immediately foregoing sentence.

(b) Against German income and corporation tax (including the surcharge
thereon) payable in respect of items of income derived from Malaysia and referred to
below, shall be allowed as a credit:

(aa) In the case of dividends within the meaning of paragraph 5 of Article 10 not
dealt with in sub-paragraph (a) above an amount of 18 per cent of the
dividends received;

(bb) In the case of interest dealt with in paragraphs 1 and 2 of Article 11, an
amount of 15 per cent of the gross amount of such interest;

(cc) In the case of royalties dealt with in paragraphs 1 and 2 of Article 12 an
amount of 10 per cent of the gross amount of such royalties;

(dd) In the case of royalties dealt with in paragraph 3 of Article 12, and of income
to which Articles 15 and 16 apply, the Malaysian tax paid in accordance with
this Agreement.

The credit shall not, however, exceed that part of the German tax, as computed
before the credit is given, which is appropriate to such items of income.

Furthermore, if the rate of Malaysian tax normally applicable to income from
interest or royalties should (except under special provisions designed to promote
economic development of Malaysia) be reduced in future below 15 per cent in the
case of interest or below 10 per cent in the case of royalties, then the credit provided
for in letters (&b) and (cc) above shall be reduced to such new normal rate of Malay-
sian tax.

2. Tax shall be determined in the case of a resident of Malaysia as follows:

(a) Subject to the provisions of Malaysian tax law regarding credit for foreign
tax, there shall be allowed as a credit against Malaysian tax payable in respect of any
item of income derived from, and any item of capital situated within the Federal
Republic of Germany, the German tax paid under the laws of the Federal Republic of
Germany and in accordance with this Agreement. The credit shall not, however,
exceed that part of the Malaysian tax as computed before the credit is given, which is
appropriate to such item of income.

(b) Where such income is a dividend paid by a company is a resident of the
Federal Republic of Germany to a company which is a resident of Malaysia and
which owns directly or indirectly not less than 25 per cent of the capital of the Ger-
man company, the credit shall take into account (in addition to any German tax on
dividends) the German corporation tax payable in respect of its profits by the com-
pany paying the dividends.
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Article 24. 1. The nationals of a Contracting State shall not be subjected in
the other Contracting State to any taxation or any requirement connected therewith
which is other or more burdensome than the taxation and connected requirements to
which nationals of that other Contracting State in the same circumstances are or may
be subjected.

2. The taxation on a permanent establishment which an enterprise of a Con-
tracting State has in the other Contracting State shall not be less favourably levied in
that other Contracting State than the taxation levied on enterprises of that other
Contracting State carrying on the same activities. This provision shall not be con-
strued as obliging one of the Contracting States to grant to residents of the other
Contracting State those personal allowances, reliefs and reductions for tax purposes
which are by law available only to residents of the first-mentioned Contracting State.

3. Enterprises of a Contracting State, the capital of which is wholly or partly
owned or controlled, directly or indirectly, by one or more residents of the other
Contracting State, shall not be subjected in the first-mentioned Contracting State to
any taxation or any requirement connected therewith which is other or more burden-
some than the taxation and connected requirements to which other simliar enter-
prises of that first-mentioned Contracting State are or may be subjected.

Article 25. 1. Where a resident of a Contracting State considers that the ac-
tions of one or both of the Contracting States result or will result for him in taxation
not in accordance with this Agreement, he may, notwithstanding the remedies pro-
vided by the national laws of those Contracting States, present his case to the compe-
tent authority of the Contracting State of which he is a resident.

2. The competent authority shall endeavour, if the objection appears to it to
be justified and if it is not itself able to arrive at an appropriate solution, to resolve
the case by mutual agreement with the competent authority of the other Contracting
State, with a view to the avoidance of taxation not in accordance with this Agree-
ment.

3. The competent authorities of the Contracting States shall endeavour to
resolve by mutual agreement any difficulties or doubts arising as to the interpretation
or application of this Agreement. They may also consult together for the elimination
of double taxation in cases not provided for in this Agreement.

4. The competent authorities of the Contracting States may communicate with
each other directly for the purpose of applying the provisions of this Agreement.

Article 26. 1. The competent authorities of the Contracting States shall
exchange such information as is necessary for the carrying out of the provisions of
this Agreement. Any information so exchanged shall be treated as secret and shall
not be disclosed to any persons or authorities (including a court) other than those
concerned with the assessment, collection, determination of appeals or prosecution
in respect of taxes which are the subject of this Agreement.

2. Inno case shall the provisions of paragraph 1 of this Article be construed so
as to impose on one of the Contracting States the obligation:

(@) To carry out administrative measures at variance with the laws or the adminis-
trative practice of that or of the other Contracting State;

(b) To supply particulars which are not obtainable under the laws or in the normal
course of the administration of that or of the other Contracting States;
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(¢) To supply information which would disclose any trade, business, industrial,
commercial or professional secret or trade process, or information, the dis-
closure of which would be contrary to public policy.

Article 27. 1. Nothing in this Agreement shall affect the fiscal privileges of
diplomatic or consular officials under the general rules of international law or under
the provisions of special agreements.

2. Insofar as, due to fiscal privileges granted to diplomatic or consular officials
under the general rules of international law or under the provisions of special inter-
national treaties, income or capital are not subject to tax in the receiving State, the
right to tax shall be reserved to the sending State.

Article 28. If the law of either Contracting State or international obligations
existing at present or established hereafter between the Contracting States in addition
to this Agreement contain a regulation entitling a resident of a Contracting State to a
treatment more favourable than is provided for by this Agreement, such regulation
shall, to the extent that it is more favourable, not be affected by this Agreement.

Article 29. This Agreement shall also apply to Land Berlin, provided that the
Government of the Federal Republic of Germany has not made a contrary declara-
tion to the Government of Malaysia within three months from the date of entry into
force of this Agreement.

Article 30. 1. This Agreement shall be ratified and the instruments of ratifi-
cation shall be exchanged at Kuala Lumpur as soon as possible.

2. This Agreement shall enter into force on the thirtieth day after the date of
exchange of the instruments of ratification and shall thereupon have effect:
(a) In Malaysia: as respects Malaysian tax for the year of assessment beginning on

Ist of January, 1972, and for subsequent years of assessment;
(b) In the Federal Republic of Germany: as respects German tax for the year of

assessment 1971 and for subsequent years of assessment.

Article 31. This Agreement shall continue in effect indefinitely but either of
the Contracting States may, on or before the thirtieth day of June in any calendar
year beginning after the expiration of a period of five years from the date of its entry
into force, give to the other Contracting State, through the diplomatic channel, writ-
ten notice of termination and, in such event, this Agreement shall cease to be effec-
tive:

(@) In Malaysia: as respects Malaysian tax for the year of assessment next following
the year in which such notice is given and subsequent years of assessment;

(b) In the Federal Republic of Germany: as respects German tax for the year of
assessment in which such notice is given and subsequent years of assessment.
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ZU URKUND DESSEN haben die hierzu
von ihren Regierungen gehorig befugten
Unterzeichneten dieses Abkommen
unterschricben.

GESCHEMEN zu Kuala Lumpur am
8. April 1977 in zwei Urschriften, jede in
deutscher, englischer und malaiischer
Sprache, wobei jeder Wortlaut gleicher-
maflen verbindlich ist; im Falle einer
unterschiedlichen Auslegung ist der
englische Wortlaut mafigebend.

IN WITNESS WHEREOF the undersigned,
being duly authorized by their respective
Governments, have signed this Agree-
ment.

DoNE at Kuala Lumpur this 8th day of
April 1977, in two originals, each in the
German, English and Malay languages,
all the texts being equally authentic,
except that in the case of divergence of
interpretation the English text shall
prevail.

Fiir die Bundesrepublik Deutschland:
For the Federal Republic of Germany:

WiLL1 A. RITTER
Botschafter der Bundesrepublik Deutschland’

Fiir Malaysia:
For Malaysia:

RicHARD Ho UNnG HuN
Vizeminister der Finanzen von Malaysia®

1 Ambassador of the Federal Republic of Germany.
2 Deputy Minister of Finances of Malaysia.
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PROTOCOL

The Federal Republic of Germany and Malaysia

Have Agreed at the Signing at Kuala Lumpur on 8th April, 1977 of the Agree-
ment between the two States for the avoidance of double taxation with respect to
taxes on income and other matters related thereto upon the following provisions
which shall form an integral part of the said Agreement:

1. With reference to Articles 2 and 23

In case Malaysia should introduce a tax on capital both Contracting States shall
consult each other with a view to take the steps necessary for the application of the
Agreement to such tax.

2. With reference to Articles 6 and 21

Where, under any provision of this Agreement, income derived from a Con-
tracting State, except interest to which paragraph 3 of Article 11 applies, is relieved
from tax in that State and, under the law in force in the other Contracting State, such
income is subject to tax by reference to the amount thereof which is remitted to or
received in that other State and not by reference to the full amount thereof, then the
relief to be allowed under this Agreement in the first-mentioned State shall apply only
to so much of the income as is remitted to or received in the other State:

Provided that where
(a) In accordance with the foregoing provisions, relief has not been allowed in the

first instance in the first-mentioned State in respect of an amount of income,

and
(b) That amount of income has subsequently been remitted to or received in the

other State and is thereby subject to tax in that other State
the competent authority of the first-mentioned State shall, subject to any laws
thereof for the time being in force limiting the time and setting out the method for the
making of a refund of tax, allow relief in respect of that amount of income in accord-
ance with the appropriate provisions of this Agreement.

3. With reference to Article 5

(a) 1t is understood that an enterprise of a Contracting State shall be deemed
to have a permanent establishment in the other Contracting State if it carries on
supervisory activities in that other State for more that six months in connection with
a construction, installation or assembly project which is being undertaken in that
other State.

(b) Itisunderstood that the conditions of paragraph 4 of Article 5 are equally
complied with, if contracts concluded by a person within the meaning of this provi-
sion in the name of the enterprise are subject to final approval by the enterprise.

4, With reference to Articles 10 and 23

The provisions of these Articles regarding dividends shall apply where

(@) Inthe case of a company resident both in Malaysia and Singapore, the Direc-
tors’ meeting at which the dividend was declared was held in Malaysia, or

(b) Inthe case of a company resident in Singapore, it declared itself when paying
the dividend to be a resident of Malaysia,

the dividend is deemed to be paid by a company resident of Malaysia pursuant to Ar-
ticle VII of the Agreement for the avoidance of double taxation and prevention of
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fiscal evasion with respect to taxes on income between Singapore and Malaysia
signed in Singapore on 26th December 1968.

5. With reference to Article 12

It is understood that the term “royalties” includes periodical payments in respect
of the alienation of the rights and property mentioned in paragraph 4 as well as lump
sum payments in respect of the use, or the right to use, thereof.

6. With reference to Article 17

It is agreed that the provisions of paragraph 1 are to be applied to an individual
who is present in Malaysia at the expenses of the public funds of the Federal Republic
of Germany under contract with the “Goethe-Institut”,

7. With reference paragraph 1 of Article 23
(a) It is understood that Malaysian income exempted under Section 21, 22
or 26 of the Investment Incentives Act, 1968, of Malaysia is fully entitled to the
exemptions provided for in sub-paragraph ().
(b) Notwithstanding the provisions of paragraph 1, sub-paragraph (a) of Ar-
ticle 23 of the Agreement, the provisions of paragraph 1, sub-paragraph (b), of that
Article shall apply likewise to the profits of, and to the capital represented by prop-
erty forming part of the business property of a permanent establishment; to
dividends paid by, and to the shareholding in, a company; or to gains referred to in
paragraph 2 of Article 13 of the Agreement, provided that the resident of the Federal
Republic of Germany concerned does not prove that the receipts of the permanent
establishment or company are derived exclusively or almost exclusively
(aa) From producing or selling goods or merchandise, rendering engineering serv-
ices, or doing banking or insurance business, within Malaysia, or

(bb) From dividends paid by one or more companies, being residents of Malaysia
more than 25 per cent of the capital of which is owned by the first-mentioned
company, which themselves derive their receipts exclusively or almost exclu-
sively from producing or selling goods and merchandise, rendering engineer-
ing services, or doing banking or insurance business, within Malaysia.

8. With reference to Article 24

This provision shall not be construed as obliging Malaysia to grant to nationals
of the Federal Republic of Germany the personal allowances, reliefs and reductions
provided for by Section 130 of the Income Tax Act, 1967 of Malaysia to nationals of
Malaysia who are not residents of Malaysia.
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ZU URKUND DESSEN haben die hierzu
von ihren Regierungen gehorig befugten
Unterzeichneten dieses Abkommen
unterschrieben.

GesCHEHEN zu Kuala Lumpur am
8. April 1977 in zwei Urschriften, jede in
deutscher, englischer und malaiischer
Sprache, wobei jeder Wortlaut gleicher-
maBen verbindlich ist; bei unterschied-
licher Auslegung ist der englische Wort-
laut mafigebend.

IN WITNESS WHEREOF the undersigned,
being duly authorized by their respective
Governments, have signed this Agree-
ment.

DoNE at Kuala Lumpur this 8th day of
April 1977, in two originals, each in the
German, English and Malay languages,
all the texts being equally authentic,
except that in the case of divergence of
interpretation the English text shall
prevail.

Fiir die Bundesrepublik Deutschland:
For the Federal Republic of Germany:

WIiLLI A. RITTER
Botschafter der Bundesrepublik Deutschland'

Fiir Malaysia:
For Malaysia:

RiceArRD Ho Ung HuN
Vizeminister der Finanzen von Malaysia?

1 Ambassador of the Federal Republic of Germany.
2 Deputy Minister of Finances of Malaysia.
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