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AGREEMENT' BETWEEN THE GOVERNMENT OF AUSTRALIA
AND THE GOVERNMENT OF THE INDEPENDENT STATE OF
PAPUA NEW GUINEA FOR THE PROMOTION AND PROTEC-
TION OF INVESTMENTS

The Government of Australia and the Government of the

Independent State of Papua New Guinea (hereinafter

referred to as the Contracting Parties),

RECOGNISING the importance of measures to strengthen

their relationship in accordance with the Joint

Declaration of Principles Guiding Relations between

Papua New Guinea and Australia, including the

principle that co-operation and exchange between the

two countries shall be mutually beneficial and based

on full participation by both countries, with due
regard to the capacity, resources and development

needs of both countries, and on mutual respect;

RECOGNISING the importance of promoting the flow of

capital foir economic activity and development and

aware of its role in expanding economic relations and

industrial and technical co-operation between them,

particularly with respect to investment by nationals

or companies of one Contracting Party in the

territory of the other Contracting Party;

CONSIDERING that investment relations should be

promoted and protected and economic co-operation

strengthened in accordance with the internationally

I Caie into force on 20 October 1991, i.e., 30 days after the date (20 September 1991) on which the Contracting

Parties had informed each other of the completion of their constitutional requirements, in accordance with article 18 (1).
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accepted principles of mutual respect for

sovereignty, equality, mutual benefit,

non-discrimination and mutual confidence;

ACKNOWLEDGING that investments of nationals or

companies of one Contracting Party in the territory

of the other Contracting Party would be made within

the framework of laws of that other Contracting

Party; and

RECOGNISING that pursuit of these objectives would be

facilitated by a clear statement of principles

relating to the protection of investments and

activities associated with investments combined with
measures designed to render more effective the

application of these principles within the

territories of the Contracting Parties,

HAVE AGREED as follows:

ARTICLE 1

DEFINITIONS

(1) For the purposes of this Agreement:

(a) "Activities associated with investments",

subject to the law of the Contracting Party
which has admitted the investment, includes

the organisation, control, operation,
maintenance and disposition of companies,

branches, agencies, offices, factories or
other facilities for the conduct of
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business; the making, performance and

enforcement of contracts; the acquisition,

use, protection and disposition of property

of all kinds including industrial and

intellectual property rights; and the

borrowing of funds, the purchase and

issuance of equity shares, and the purchase

and sale of foreign exchange.

(b) "Company" of a Contracting Party means any

corporation, association, partnership, trust

or other legally recognised entity that is

duly incorporated, constituted, set up, or

otherwise duly organised:

(i) under the law of a Contracting Party; or

(ii) under the law of a third country and is

owned or controlled by an entity

described in paragraph (1)(b)(i) of this

Article or by a national of a Contracting

Party;

regardless of whether or not the entity is

organised for pecuniary gain, privately or

otherwise owned, or organised with limited

or unlimited liability.

(c) "Freely convertible currency" means

convertible currencies as classified by the

International Monetary Fund or any currency

that is widely traded in international

foreign exchange markets.
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(d) "Investment" means every kind of asset

admitted by the Contracting Party subject to

its law and investment policies from time to

time and in particular, though not

exclusively, including:

(i) movable and immovable property and other

property rights such as mortgages, liens

or pledges;

(ii) shares,-stock and debentures of Companies

or interests in the property of such

Companies;

(iii) a loan or other claim to money or a claim

to any performance having a financial

value;

(iv) intellectual and industrial property

rights and goodwill;

(v) business concessions conferred by law or

under contract, including concessions to

search for, cultivate, extract or exploit

natural resources;

(vi) returns which are reinvested.

(e) "Law" includes regulations.

(f) "National" of a Contracting Party means a

natural person who is a citizen of a

Contracting Party or a person whose
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continued stay in its territory is not

subject to any limitations as to time under

its law.

(g) "Returns" means an amount derived from an

investment or activities associated with an

investment including profits, dividends,

interest, capital gains, royalty payments,

management or consultancy fees, payments in

kind and all other lawful income.

(h) "Territory" in relation to a Contracting

Party includes the territorial sea, maritime

zone or continental shelf where, in

accordance with international law, that

Contracting Party exercises its sovereignty,

sovereign rights or jurisdiction.

(2) For the purposes of paragraph (1)(d) of this

Article, any alteration of the form in which the

assets are invested shall not affect their

classification as investment, provided that such

alteration is not contrary to the approval, if any,

granted in respect of the assets originally invested.

ARTICLE 2

APPLICATION OF AGREEMENT

(1) This Agreement shall apply to investments

made in the territory of either Contracting Party in

accordance with its law and investment policies by

nationals or companies of the other Contracting Party
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prior to as well as after the entry into force of

this Agreement.

(2) A company duly organised under the law of a
Contracting Party shall not be treated as a company
of the other Contracting Party, but any investments
in that company by nationals or companies of that
other Contracting Party shall be protected by this

Agreement.

(3) Each Contracting Party reserves the right to
refuse to extend the rights and benefits of this

Agreement to any of its own companies if nationals or
companies of any third country own or control any

such company.

(4) This Agreement shall not apply to a company
organised under the law of a third country within the
meaning of paragraph (1)(b)(ii) of this Article where

the provisions of an investment protection agreement

with that country have already been invoked in

respect of the same matter.

(5) This Agreement shall not apply to a national
of a Contracting Party who is not a citizen of that

Contracting Party where:

(a) the provisions of an investment protection

agreement between the other Contracting

Party and the country of which the person is
a citizen have already been invoked in
respect of the same matter; or
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(b) the person is a citizen of the other

Contracting Party.

ARTICLE 3

PROMOTION AND PROTECTION OF INVESTMENTS

(1) Consistent with PATCRA, each Contracting
Party shall encourage and create favourable

conditions for nationals or companies of the other

Contracting Party to invest capital in its territory,

including in joint ventures, and subject to its
right to exercise powers conferred by its laws and
investment policies applicable from time to time,

shall admit such capital.

(2) Each Contracting Party reserves the right to
refuse to admit the investments of any company of the

other Contracting Party if nationals or companies of
any third country control any such company.

(3) Investments by nationals or companies of

either Contracting Party shall at all times be

accorded fair and equitable treatment and shall enjoy
full protection and security in the territory of the

other Contracting Party.

(4) Each Contracting Party shall ensure subject
to its law that the management, maintenance, use,
enjoyment, acquisition or disposal of investments,
rights related to investments and activities

associated with investments in the territory of the

other Contracting Party -shall not in any way be
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subjected to or impaired by arbitrary, unreasonable

or discriminatory measures.

(5) Where a Contracting Party requires its

nationals or companies to hold an equity in

investments or activities associated with investments

in its territory, it shall ensure that nationals or

companies of the other Contracting Party are required

to provide for that equity on normal commercial terms

and in accordance with generally recognised

principles of valuation.

ARTICLE 4

MOST FAVOURED NATION PROVISIONS

(1) Each Contracting Party shall treat

investments and activities associated with

investments in its own territory by companies and

nationals of the other Contracting Party, including

compensation under Article 7 and transfers under

Article 9, on a basis no less favourable than that

accorded to investments and activities associated

with investments by nationals or companies of any

third country.

(2) Special incentives granted by one

Contracting Party only to its nationals or companies

in order to stimulate the creation of local

industries are considered compatible with this

Article.
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ARTICLE 5

EXCEPTIONS TO MFN PROVISIONS

The provisions in this Agreement relating to

the grant of treatment no less favourable than that

accorded to the nationals or companies of either

Contracting Party or of any third country shall not

be construed so as to oblige one Contracting Party to

extend to the nationals or companies of the other the

benefit of any treatment, preference or privilege

which may be extended by the Contracting Party by

virtue of:

(a) any existing or future customs union or free

trade area or a common external tariff area

or a monetary union or similar international

agreement to which a Contracting Party is or

may become a party;

(b) the adoption of an agreement designed to

lead to the formation or extension of such a

union or area; or

(c) any international agreement or arrangement

relating wholly or mainly to taxation.

ARTICLE 6

TRANSPARENCY OF LAWS

Each Contracting Party shall, with a view to

promoting the understanding of its laws and policies
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that pertain to or affect investments in its
territory by nationals or companies of the other

Contracting Party:

(a) make such laws and policies public and

readily accessible;

(b) if requested, provide copies of specified

laws and policies to the other Contracting

Party; and

(c) if requested, consult with the other

Contracting Party with a view to explaining

specified laws and policies.

ARTICLE 7

EXPROPRIATION AND NATIONALISATION

(1) Neither Contracting Party shall take any

measures of expropriation, nationalisation or any

other dispossession having effect equivalent to

nationalisation or expropriation against the

investments of nationals or companies of the other

Contracting Party, except under the following

conditions:

(a) the measures are taken for a public purpose

and under due process of law;

(b) the measures are non-discriminatory; and
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(C) the measures are accompanied by provisions

for the payment of prompt, adequate and

effective compensation.

(2) The compensation referred to in paragraph 1

of this Article shall be computed on the basis of the

market value of the investment as a going concern

immediately before the measures become public

knowledge. Where that value cannot be readily

ascertained, the compensation shall be determined in

accordance with generally recognised principles of

valuation and equitable principles taking into

account the capital invested, depreciation, capital

already repatriated, replacement value and other

relevant factors.

(3) The compensation shall be paid without undue

delay, shall include interest at a commercially

reasonable rate from the date the measures were taken

to the date of payment and shall be freely

transferable between the territories of the

Contracting Parties. The compensation shall be

payable either in the currency in which the

investment or investments were originally made or, if

requested by the national or company, in a freely

convertible currency.

ARTICLE 8

COMPENSATION FOR LOSSES

When a Contracting Party adopts any measures

relating to losses in respect of investments and
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activities associated with investments in its

territory by nationals or companies of any other

country owing to war or other armed conflict,

revolution, a state of national emergency, revolt,

insurrection, riot or other similar events, the

treatment accorded to nationals or companies of( the

other Contracting Party as regards restitution,

indemnification, compensation or other settlement

shall be no less favourable than that which the first

Contracting Party accords to nationals or companies

of any third country.

ARTICLE 9

TRANSFERS

(1) A Contracting Party shall subject to its law

and policies applicable from time to time, when

requested, permit all funds of a national or company

of the other Contracting Party related to an

investment or activities associated with an

investment in its territory, and earnings and other

assets of personnel engaged from abroad in connection

with an investment, to be transferred freely and

without unreasonable delay. Such funds include the

following:

(a) the initial capital plus any additional

capital used to maintain or expand the

investment;

(b) returns;
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(c) fees, including payments in connection with
intellectual and industrial property rights;

(d) receipts from the whole or partial sale,

divestment or liquidation of the investment;

(e) payments made pursuant to a loan agreement;

(f) capital accretions; and

(g) payments in respect of losses referred to in

Article 8.

(2) The transfers abroad of such funds and the
earnings of personnel shall be permitted in freely
convertible currencies and shall be made at the
exchange rate determined in accordance with the law
of the Contracting Party which has admitted the
investment on the date of transfer.

(3) Either Contracting Party may protect the
rights of creditors, or ensure the satisfaction of
judgments in adjudicatory proceedings, through the
equitable, non-discriminatory and good faith
application of its law.

(4) The Contracting Parties shall guarantee to
nationals and companies the transfers referred to in
this Article, subject to the right of a Contracting
Party in exceptional financial or economic
circumstances to exercise equitably and in good faith
powers conferred by its law for the time being in
force.
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ARTICLE 10

ENTRY AND SOJOURN OF PERSONNEL

(1) A Contracting Party shall, subject to its

law and policies applicable from time to time

relating to the entry and sojourn of non-citizens,

permit nationals of the other Contracting Party and

personnel employed by companies of that other

Contracting Party to enter and remain in its

territory for the purpose of engaging in activities

associated with investments.

(2) A Contracting Party shall, subject to its

laws and policies applicable from time to time,

permit nationals and companies of the other

Contracting Party who have made investments in the

territory of the first Contracting Party to employ

within its territory key technical and managerial

personnel of their choice regardless of citizenship.

ARTICLE 11

UNDERTAKINGS GIVEN TO INVESTORS

A Contracting Party shall, subject to its

law, adhere to any written undertakings given to a

national or company of the other Contracting Party

concerning an investment, provided that the

undertaking is given by a person lawfully entitled to

give it.
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ARTICLE 12

CONSULTATIONS BETWEEN CONTRACTING PARTIES

The Contracting Parties shall consult when
necessary on matters concerning the application and

operation of this Agreement in the spirit of the
Joint Declaration of Principles Guiding Relations
between Papua New Guinea and Australia.

ARTICLE 13

SETTLEMENT OF DISPUTES BETWEEN CONTRACTING PARTIES

(1) The Contracting Parties shall endeavour to
resolve any dispute between them connected with this
Agreement by prompt and friendly negotiations and

consultations in accordance with Article 12.

(2) If a dispute is not resolved by such means
within sixty (60) days of one Contracting Party

seeking in writing such negotiations or
consultations, it shall be submitted at the request

of either Contracting Party to an Arbitral Tribunal

established in accordance with the provisions of
Annex A of this Agreement or, by agreement, to any
other international tribunal.

ARTICLE 14

SETTLEMENT OF DISPUTES BETWEEN
A CONTRACTING PARTY AND A NATIONAL OR
COMPANY OF THE OTHER CONTRACTING PARTY

(1) In the event of a dispute between a
Contracting Party and a national or company of the
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other Contracting Party relating to an investment or
an activity associated with an investment, the
parties to the dispute shall initially seek to
resolve the dispute by consultations and negotiations
in the spirit of the Joint Declaration of Principles

Guiding Relations between Papua New Guinea and

Australia.

(2) If the dispute in question cannot be
resolved through consultations and negotiations in
accordance with paragraph (1) of this Article, either
party to the dispute may:

(a) in accordance with the law of the
Contracting Party which has admitted the
investment, initiate proceedings before its
competent judicial or administrative bodies;

(b) if both Papua New Guinea and Australia are
at that time party to the 1965 Convention on
the Settlement of Investment Disputes
Between States and Nationals of Other States'

(the Convention), refer the dispute to the
International Centre for the Settlement of

Investment Disputes (the Centre) for
conciliation or arbitration pursuant to
Articles 28 or 36 of the Convention;

(c) if both Papua New Guinea and Australia are
not at that time party to the Convention,

submit the dispute to an Arbitral Tribunal

I United Nations, Treay Series, vol. 575, p. 159.
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constituted in accordance with Annex B of

this Agreement.

(3) Where a dispute is referred to the

International Centre for the Settlement of Investment

Disputes pursuant to sub-paragraph (2)(b) of this

Article:

(a) each Contracting Party shall consent to the

submission of that dispute to the Centre;

(b) if the parties to the dispute cannot agree

whether conciliation or arbitration is the

more appropriate procedure, the opinion of

the national or company shall prevail; and

(c) if a company which is a party to the dispute

is incorporated or constituted under the law

in force in the territory of a Contracting

Party and, before such a dispute arises the

majority of that company's shares are owned

by nationals or companies of the other

Contracting Party, the first named company

shall, in accordance with Article 25(2)(b)

of the Convention, be treated for the

purposes of the Convention as a company of

the other Contractina Party.

(4) The action referred to in paragraph (2) of

this Article should be without prejudice to the right

of the parties to seek assistance with regard to the

dispute from any competent government agency of the

Contracting Party which has admitted the investment.
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(5) Subject to paragraph (4) of this Article,

once an action referred to in paragraph (2) of this

Article has been instituted, neither Contracting

Party shall pursue the dispute through diplomatic

channels unless:

(a) the relevant judicial or administrative

body, the Secretary-General of the Centre,

the arbitral authority or tribunal or the

conciliation commission, as the case may be,

has decided that it has no jurisdiction in

relation to the dispute in question; or

(b) the other Contracting Party has failed to

abide by or comply with any judgment, award,

order or other determination made by the

body in question.

(6) In any proceeding involving a dispute

relating to an investment or an activity associated

with an investment, a Contracting Party shall not

assert, as a defence, counter-claim, right of set-off

or otherwise, that the national or company concerned

has received or will receive, pursuant to an

insurance or guarantee contract, indemnification or

other compensation for all or part of any alleged

loss. Nevertheless, a national or company of a

Contracting Party involved in such a dispute shall

not be entitled to compensation for more than the

value, as determined in accordance with Article 7, of

the investment which is the subject of the dispute,

taking into account all sources of compensation
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within the territory of a Contracting Party liable to

pav compensation.

ARTICLE 15

SETTLEMENT OF DISPUTES BETWEEN NATIONALS AND
COMPANIES OF THE CONTRACTING PARTIES'

A Contracting Party shall in accordance with

its law:

(a) provide nationals and companies of the other

Contracting Party who have made investments

within its territory and personnel employed

by them for activities associated with

investments full access to its competent

judicial or administrative bodies in order

to afford means of asserting claims and

enforcing rights in respect of disputes with

its own nationals and companies;

(b) permit its nationals and companies to select

means of their choice to settle disputes

relating to investments and activities

associated with investments with the

nationals of the other Contracting Party,

including arbitration conducted in a third

country; and

(c) provide for the recognition and enforcement

of any resulting judgments or awards.
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ARTICLE 16

SUBROGATION

If a Contracting Party or an agency of a

Contracting Party makes a payment to any of its

nationals or companies under a guarantee or other

form of indemnity it has granted in respect of an

investment, the other Contracting Party shall,

without prejudice to the rights of the first

Contracting Party or its nationals or companies under

Article 9 of this Agreement, recognise the transfer

of any right or title in respect of such investment.

The subrogated right or claim shall not be greater

than the original right or claim of the national or

company.

ARTICLE 17

LIMITATIONS ON IMMUNITY

Any question arising in relation to an

investment or activity associated with an investment

of a company of either Contracting Party concerning

immunity from the jurisdiction of the Courts in any

proceeding, the procedure for service of initiating

process or immunity from execution shall be resolved

in accordance with the law of the Contracting Party

which has admitted the investment.

ARTICLE 18

ENTRY INTO FORCE, DURATION AND TERMINATION

(1) This Agreement shall enter into force thirty

(30) days after the date on which the Contracting
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parties shall have notified each other that their

Constitutional requirements for the entry into force

of this Agreement have been fulfilled. It shall

remain in force for a period of fifteen (15) years

and thereafter shall remain in force indefinitely,

unless terminated in accordance with paragraph (2) of

this Article.

(2) Either Contracting Party may by giving

one (1) year's written notice to the other

Contracting Party, terminate this Agreement at the

end of the initial fifteen (15) year period or any

time thereafter.

(3) In respect of investments made or acquired

before the date of termination of this Agreement, the

foregoing Articles shall continue to be effective for

a further period of fifteen (15) years from the date

of termination and without prejudice to the Law of

Application and thereafter, of the general rules of

International Law.

IN WITNESS WHEREOF the undersigned, being duly authorised thereto by their
respective Governments, have signed this Agreement.

DONE in duplicate at Port Moresby on the 3rd day of September, 1990.

For the Government For the Government
of Australia: of the Independent State

of Papua New Guinea:
[Signed - Signe'l [Signed - Signe]2

I Signed by Alan Taylor - Sign6 par Alan Taylor.

2 Signed by John Giheno - Signd par John Giheno.
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ANNEX A

1. The Arbitral Tribunal referred to in Article

13 shall consist of three persons appointed as

follows: each Contracting Party shall appoint one

arbitrator, and a third arbitrator, who shall be a

national of a country with which both Contracting

Parties maintain diplomatic relations, shall be

appointed by the agreement of the Contracting

Parties. This third arbitrator shall also act as

"Chairman of the Tribunal".

2. Arbitration proceedings shall be instituted

upon notice being given through the diplomatic

channel by the Contracting Party instituting such

proceedings to the other Contracting Party. Such

notice shall contain a statement setting forth in

summary form the grounds of the claim, the nature of

the relief sought, and the name of the arbitrator

appointed by the Contracting Party instituting such

proceedings. Within sixty (60) days after the giving

of such notice the respondent Contracting Party shall

notify the Contracting Party instituting proceedings

of the name of the arbitrator appointed by the

respondent Contracting Party.

3. If, within sixty (60) days after the giving

of notice instituting the arbitration proceedings the

Contracting Parties shall not be agreed upon a

Chairman of the Tribunal, either Contracting Party

may request the President of the International Court

of Justice to make the appointment. If the President

Vol. 1660, 1-28564



246 United Nations - Treaty Series * Nations Unies - Recueil des Traitis 1992

is a national of either Contracting Party or is

otherwise unable to act, the Vice-President shall be
invited to make the appointment. If the

Vice-President is a national of either Contracting

Party or is unable to act, the Member of the

International Court of Justice next in seniority who
is not a national of either Contracting Party shall

he invited to make the apoointment.

4. In case any arbitrator appointed as provided
in this Annex shall resign, die or otherwise become

unable to act, a successor arbitrator shall be
appointed in the same manner as prescribed for the

appointment of the original arbitrator and his

successor shall have all the powers and duties of the

original arbitrator.

5. The Arbitral Tribunal shall convene at such time
and place as shall be fixed by the Chairman of the
Tribunal. Thereafter, the Arbitral Tribunal shall

determine where and when it shall sit.

6. The Arbitral Tribunal shall decide all
questions relating to its competence and shall,

subject to any agreement between the Contracting

Parties, determine its own procedure.

7. Before the Arbitral Tribunal makes a
decision, it may at any stage of the proceedings

propose to the Contracting Parties that the dispute
be settled amicably. The Arbitral Tribunal shall
reach its award by majority vote taking into account
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the provisions of this Agreement, the international

agreements both Contracting Parties have concluded

and the generally recognised principles of

international law.

8. Each Contracting Party shall bear the costs

of its appointed arbitrator. The cost of the

Chairman and other expenses associated with the

conduct of the arbitration shall be borne in equal

parts by both Contracting Parties.

9. The Arbitral Tribunal shall afford to the

Contracting Parties a fair hearing. It may render an

award on the default of a Contracting Party. Any

award shall be rendered in writing and shall state
its legal basis. A signed counterpart of the award

shall be transmitted to each Contracting Party.

10. An award shall be final and binding on the

Contracting Parties.

Vol. 1660, 1-28564



248 United Nations - Treaty Series * Nations Unies - Recueil des Traitks 1992

ANNEX B

1. The Arbitral Tribunal referred to in

paragraph (2)(c) of Article 14 shall consist of 3

persons appointed as follows: each party to the

dispute shall appoint one arbitrator; the

arbitrators appointed by the parties to the dispute

shall, within thirty (30) days of the appointment of

the last of their number, by agreement, select an

arbitrator as Chairman who is a national of a third

country which has diplomatic relations with both

Contracting Parties.

2. If, within sixty (60) days after a party has

given notice in writing instituting the arbitration

proceedings, agreement has not been reached on a

Chairman of the Arbitral Tribunal, either party to

the dispute may request the President of the

International Bank for Reconstruction and Development

to make the appointment.

3. If a party to the dispute, receiving notice

in writing from the other party of the institution of

arbitration proceedings and the appointment of an

arbitrator, shall fail to appoint its arbitrator

within thirty (30) days of receiving notice from the

other party, such arbitrator shall be appointed by

the Chairman of the Arbitral Tribunal after the

Chairman is appointed.

4. In case any arbitrator appointed as provided

in this Annex shall resign, die or otherwise become

unable to perform his functions as an arbitrator, a

successor arbitrator shall be appointed in the same
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manner as prescribed for the appointment of the
original arbitrator and his successor shall have all

the powers and duties of the original arbitrator.

5. The Arbitral Tribunal shall, subject to the
provisions of any agreement between the parties to

the dispute, determine its procedure by reference to

the rules of procedure contained in the 1965

Convention on the Settlement of Investment Disputes

Between States and Nationals of Other States.

6. The Arbitral Tribunal shall decide all

questions relating to its competence.

7. Before the Arbitral Tribunal makes a

decision it may at any stage of the proceedings

propose to the parties that the dispute be settled

amicably. The Arbitral Tribunal shall reach its

award by majority vote taking into account the

provisions of this Agreement, any agreement between
the parties to the dispute and the relevant domestic

law of the Contracting Party which has admitted the

investment.

8. An award shall be final and binding and

shall be enforced in the territory of each

Contracting Party in accordance with its law.

9. Each party to the dispute shall bear the
costs of its appointed arbitrator. The cost of the

Chairman and other expenses associated with the

conduct of the arbitration shall be borne equally by

the parties.
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[TRANSLATION - TRADUCTION]

ACCORD' ENTRE LE GOUVERNEMENT DE L'AUSTRALIE ET LE
GOUVERNEMENT DE L'ETAT INDtPENDANT DE PAPOUA-
SIE-NOUVELLE-GUINIE, RELATIF A L'ENCOURAGEMENT
ET A LA PROTECTION DES INVESTISSEMENTS

Le Gouvernement australien et le Gouvernement de l'Etat ind6pendant de
Papouasie-Nouvelle-Guin6e (ci-apris ddnommds << les Parties contractantes >>),

Reconnaissant l'importance des mesures de nature A renforcer leurs relations
conform6ment A la D6claration des principes qui r6giront les relations entre la
Papouasie-Nouvelle-Guin6e et l'Australie, y compris le principe selon lequel la
coop6ration et les dchanges entre les deux pays seront b6n6fiques A l'un et A l'autre
et s'appuieront sur une participation int6grale des deux pays, compte tenu de leur
capacit6, de leurs ressources et de leurs besoins en mati~re de d6veloppement, ainsi
que sur le principe du respect mutuel;

Reconnaisssant qu'il importe d'encourager le flux des investissements, en ce
qui concerne tant l'activit6 6conomique que le d6veloppement, et conscients de
leur contribution au d6veloppement des relations 6conomiques et de la coop6ration
industrielle et technique entre les deux pays, pour ce qui est notamment des inves-
tissements effectuds par des ressortissants des soci6t6s de l'une des Parties contrac-
tantes sur le territoire de l'autre Partie contractante;

Consid6rant que les relations-en mati~re d'investissement doivent &re encou-
rag6es et la coop6ration 6conomique renforc6e conform6ment aux principes inter-
nationalement reconnus du respect de la souverainet6 de chacun, de l'6galit6, de
l'avantage r6ciproque, de la non-discrimination et de la confiance mutuelle;

Tenant compte du fait que les investissements des ressortissants ou soci6t6s de
l'une des Parties contractantes sur le territoire de l'autre Partie contractante se
feront dans le cadre de la l6gislation de cette autre Partie contractante, et

Reconnaissant que la poursuite de ces objectifs serait rendue plus ais6e grace A
une d6claration sans ambiguit6 des principes relatifs A la protection des investisse-
ments et des activit6s qui y sont associ6es, en combinaison avec des mesures con-
ques pour rendre plus efficace l'application de ces principes dans les territoires des
Parties contractantes,

Sont convenus de ce qui suit:

Article premier

DFINITIONS

1. Aux fins du pr6sent Accord :

a) L'expression << activit6s li6es aux investissements >, sous r6serve de la 1dgis-
lation de la Partie contractante qui admet l'investissement, s'entend de l'organisa-

I Entrd en vigueur le 20 octobre 1991, soit 30 jours apris la date (20 septembre 1991) A laquelle les Parties
contractantes se sont informdes de I'accomplissement de leurs procedures constitutionnelles, conform6ment au para-
graphe I de I'article 18.
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tion, du contr6le, de la gestion, de l'entretien et de l'ali6nation de socidt6s, filiales,
agences, bureaux, usines et autres installations qui servent A une activitd 6cono-
mique; de la conclusion, l'application et l'ex6cution de contrats; de l'acquisition,
l'usage, la protection et l'ali~nation de biens de toute nature, y compris les droits de
proprit6 industrielle et intellectuelle; enfin, de l'emprunt de fonds, de l'achat et de
l'6mission d'actions de capital ainsi que de l'achat et de la vente de devises tran-
g~res;

b) Le terme << soci&t6 d'une Partie contractante s'entend d'une soci&6t par
actions, d'une association, d'une soci&t6 de personnes, d'une soci~t6 fiduciaire et de
toute autre entit6 l~galement reconnue, dfment constitu6e en soci~t6 ou autrement
fond6e dans les r~gles :
i) Conform~ment A la 16gislation d'une Partie contractante;

ii) Ou conform6ment A la 16gislation d'un pays tiers et qui appartient ik ou est con-
tr6l6e par une entit6 vis6e au paragraphe 1, b, i, du pr6sent article ou un ressor-
tissant d'une Partie contractante;

ind6pendamment du fait que l'entit6 en question soit ou non organis6e en vue d'un
gain p~cuniaire, qu'elle soit ou non proprit6 priv6e ou A responsabilit6 limit~e ou
illimit6e.

c) L'expression << devise librement convertible > s'entend de toute monnaie
convertible telle que l'a dAfinie le Fonds mon6taire international et de toute monnaie
largement trait6e sur les marches internationaux des changes.

d) Le terme < investissement s'entend de toutes les cat6gories d'avoirs admis
par la Partie contractante concern6e sous r6serve de sa legislation et de ses poli-
tiques en mati~re d'investissement applicables A un moment donn6 et, en particulier
mais non exclusivement:

i) Des biens meubles et immeubles et autres droits sur des biens tels que les hypo-
- th~ques, les nantissements et les droits de gage;

ii) Des actions, participations et obligations de soci~t~s et des int6r~ts dans les
biens de ces socit~s;

iii) Des prts ou autres cr6ances p~cuniaires et des cr~ances relatives A des presta-
tions prdsentant une valeur 6conomique;

iv) Des droits de propri6t6 intellectuelle et industrielle et des clienteles;
v) Des concessions 6conomiques conf6r6es par la loi ou en vertu de contrats, y

compris les concessions de prospection, de culture, d'extraction ou d'exploita-
tion des ressources naturelles;

vi) Des revenus rinvestis.
e) Le terme ,< 16gislation > s'entend dgalement des r~glements.

f) Le terme << ressortissant d'une Partie contractante s'entend des personnes
physiques qui poss~dent la nationalit6 de cette Partie contractante et des personnes
dont le s6jour permanent sur le territoire de ladite Partie contractante n'est, en vertu
de sa 16gislation, assorti d'aucune limitation.

g) Le terme << revenus s'entend des montants tir6s d'un investissement ou
d'activit~s li~es A un investissement, y compris les b6n6fices, les dividendes, les
intrets, les gains en capital, les redevances percues, les honoraires pour gestion ou
consultation, les paiements en nature et tous les autres revenus licites.
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h) Le terme < territoire >>, s'agissant d'une Partie contractante, englobe les
eaux territoriales, les zones maritimes et les parties du plateau continental oa, con-
formiment au droit international, ladite Partie contractante exerce sa souverainet6,
des droits souverains ou sa compdtence.

2. Aux fins du paragraphe 1, d du pr6sent article, aucune modification de la
forme sous laquelle les actifs sont investis n'en modifiera la qualit6 d'investisse-
ment, A condition que les modifications en question restent conformes aux mo-
dalit6s 6ventuelles d'agr6ment des avoirs initialement investis.

Article 2

APPLICATION DE L'AcCORD

1. Le pr6sent Accord s'appliquera aux investissements effectu6s sur le terri-
toire de chaque Partie contractante conform6ment A sa 16gislation et A ses politiques
d'investissement, par des ressortissants ou des soci6t6s de l'autre Partie contrac-
tante antdrieurement ou apr~s l'entrde en vigueur du prdsent Accord.

2. Les soci6t6s dfiment constitu6es conform6ment A la 16gislation d'une Par-
tie contractante ne seront pas assimil6es A une soci6t6 de l'autre Partie contrac-
tante, mais les investissements effectu6s dans ladite socit6 par des ressortissants ou
soci6t6s de cette autre Partie contractante b6n6ficieront de la protection du pr6sent
Accord.

3. Chacune des Parties contractantes se r6serve le droit de refuser l'octroi des
droits et des avantages pr6vus dans le pr6sent Accord A l'une quelconque de ses
propres soci6t6s si des ressortissants ou des soci6t6s d'un pays tiers possmient ou
contr6lent ladite soci6t6.

4. Le prdsent Accord ne s'appliquera pas aux soci6t6s constitu6es confor-
m6ment A la 16gislation d'un pays tiers au sens du paragraphe 1, b, ii, du prdsent
article si les dispositions d'un accord de protection des investissements conclu avec
ce pays ont d6jA 6t6 invoqu6es A ce sujet.

5. Le pr6sent Accord ne s'appliquera pas aux ressortissants d'une Partie con-
tractante qui n'ont pas la nationalit6 de cette Partie si :

a) Les dispositions d'un accord sur la protection des investissements conclu
entre l'autre Partie contractante et le pays dont la personne a la citoyennet6 ont d6jA
6t6 invoqu6es A ce sujet; ou

b) La personne en question a la citoyennet6 de l'autre Partie contractante.

Article 3

ENCOURAGEMENT ET PROTECTION DES INVESTISSEMENTS

1. Dans les conditions pr6vues par le PATCRA, chaque Partie contractante
encouragera et favorisera les investissements, sur son territoire, des ressortissants
de l'autre Partie contractante, y compris sous la forme de co-entreprises, et admettra
ces investissements sous r6serve de son droit d'exercer les pouvoirs que lui con-
firent sa 16gislation et ses politiques d'investissement alors en vigueur.
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2. Chaque Partie contractante se r6serve le droit de refuser les investisse-
ments de toute socidtd de I'autre Partie contractante si cette soci&6 est contr6lde par
des ressortissants ou des socidtds d'un pays tiers.

3. Les investissements effectu6s par des ressortissants ou des soci6tds de
chaque Partie contractante b6n6ficieront en tout temps d'un traitementjuste et 6qui-
table et bdndficieront d'une protection et d'une s6curit6 totales sur le territoire de
l'autre Partie contractante.

4. Chaque Partie contractante veillera, sous rdserve de sa l6gislation, A ce que
la gestion, l'entretien, l'utilisation, la jouissance, l'acquisition ou l'alidnation des
investissements et des droits li6s A des investissements, ainsi que les activit6s lides
aux investissements sur le territoire de l'autre Partie contractante ne soient en
aucune fagon assujettis ou compromis par des mesures arbitraires, sans justification
ou discriminatoires.

5. Lorsqu'une Partie contractante exigera que ses ressortissants ou ses
soci6t6s d6tiennent une participation dans les investissements ou les activit6s li6es
aux investissements effectu6s sur son territoire, elle veillera A ce que les ressortis-
sants ou les socidtds de l'autre Partie contractante soient tenus de c6der cette par-
ticipation dans des conditions commerciales normales et conformdment aux prin-
cipes gn6ralement admis d'dvaluation.

Article 4

CLAUSE DE LA NATION LA PLUS FAVORIStE

1. Chacune des Parties contractantes accordera aux investissements et aux
activit6s lies A des investissements effectu6s sur son territoire par des soci6tds ou
ressortissants de l'autre Partie contractante, y compris en ce qui concerne l'indem-
nisation vis6e A l'article 7 et les transferts visds A l'article 9, un traitement non moins
favorable que celui qu'elle accorde aux investissements et aux activit6s li6es A des
investissements effectu6s par des ressortissants ou soci6t6s de n'importe quel pays
tiers.

2. L'octroi d'incitations sp6ciales par une Partie contractante A ses seuls res-
sortissants ou socidtds afin de stimuler la cr6ation d'industries locales est r6put6
compatible avec les dispositions du prdsent article.

Article 5

EXCEPTIONS A LA CLAUSE DE LA NATION LA PLUS FAVORIStE

Les dispositions du pr6sent Accord concernant l'octroi d'un traitement non
moins favorable que celui accord6 aux ressortissants ou soci6t6s de l'une ou l'autre
Partie contractante ou d'un pays tiers ne seront pas interprd6tes comme obligeant
l'une des Parties contractantes A accorder aux ressortissants ou soci6t6s de l'autre
Partie le b6n6fice de tout traitement, de toute pr6f6rence ou de tout privilege qui
pourraient etre accord6s par cette Partie contractante en raison :

a) De l'existence, actuelle ou future, d'une union douani~re, d'une zone de
libre 6change, de 'application d'un tarif ext6rieur commun, d'une union mon6taire
ou de tout autre accord international similaire dont une Partie contractante serait ou
pourrait devenir partie;
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b) De l'adoption d'un accord destind A conduire bL la cr6ation ou A l'6largisse-
ment d'une union ou de tout autre arrangement de cette nature, ou encore

c) De tout accord ou arrangement international concernant en totalit6 ou prin-
cipalement la fiscalit6.

Article 6

TRANSPARENCE DES LOIS

Afin de faciliter la compr6hension de sa l6gislation et de ses politiques qui
concernent les investissements effectuds sur son territoire par ses propres ressortis-
sants ou par des socits de l'autre Partie contractante, chaque Partie contractante :

a) Assurera la publicit6 et la consultabilit6 de cette 1dgislation et de ces poli-
tiques;

b) Fournira sur demande copie de ces lois ou politiques A l'autre Partie contrac-
tante; et

c) Sur demande, proc6dera A des consultations avec l'autre Partie contractante
en vue de fournir des explications concernant telle ou telle loi ou politique.

Article 7

EXPROPRIATION ET NATIONALISATION

1. Aucune Partie contractante ne prendra, A l'encontre des investissements de
ressortissants ou de socit6s de l'autre Partie contractante, de mesures d'expropria-
tion, de nationalisation ou autre mesure de prise de possession ayant un effet 6quiva-
lent A une nationalisation ou b une expropriation, sauf dans les conditions suivantes :

a) Les mesures en question sont prises pour le bien public et conform6ment A
la loi;

b) Les mesures sont non discriminatoires; et

c) Les mesures s'accompagnent de dispositions en vue du versement rapide
d'une indemnisation ad&luate et effective.

2. Le calcul de l'indemnisation vis6e au paragraphe 1 du pr6sent article s'ef-
fectuera sur la base de la valeur marchande de l'investissement imm&iatement
avant que les mesures prises ne soient rendues publiques. Si cette valeur ne peut
tre 6tablie sans difficult6, l'indemnit sera calcul6e conform6ment aux principes

g6n6ralement admis d'6valuation et aux principes d'6quit6, compte tenu du capital
investi, de son amortissement, des capitaux d6jA rapatri6s, de la valeur de remplace-
ment des biens et des autres facteurs A prendre en consid6ration.

3. L'indemnit6 sera vers6e sans retard indu, y compris les int6rts calcul6s A
un taux commercialement raisonnable A compter de la date de la prise des me-
sures jusqu'A la date du versement de l'indemnit6, et elle sera librement transf6rable
entre les territoires des Parties contractantes. L'indemnit6 sera pay6e soit dans la
devise de l'investissement ou des investissements initiaux ou, si le ressortissant ou
la soci6t6 concern6s le demande, dans une monnaie librement convertible.
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Article 8

INDEMNISATION DES PERTES

Si une Partie contractante adopte des mesures concernant les pertes subies sur
des investissements ou des activit6s lies A des investissements effectu6s sur son
territoire par des ressortissants ou des soci6t6s d'un autre pays quelconque du fait
d'une guerre, d'un autre conflit arm6, d'une r6volution, d'un 6tat d'urgence natio-
nale, d'une r6volte, d'une insurrection, d'6meutes ou d'autres 6v6nements simi-
laires, le traitement accord6 aux ressortissants ou soci6t6s de l'autre Partie con-
tractante en mati~re de restitution, d'indemnisation, de compensation ou d'autre
r~glement ne sera pas moins favorable que celui accord6 par la Partie contractante
qui a pris les mesures A des ressortissants ou soci6t6s d'un pays tiers.

Article 9

TRANSFERTS

1. Lorsque la demande lui en sera faite, et sous r6serve de sa 16gislation et de
ses politiques alors applicables, chaque Partie contractante autorisera le transfert
libre et sans retard indu de tous les fonds d'un ressortissant ou d'une soci6t6 de
l'autre Partie contractante associds A un investissement ou A des activit6s li6es A un
investissement effectu6 sur son territoire, ainsi que des revenus et autres avoirs du
personnel embauchd A l'6tranger en relation avec un investissement. Ces fonds sont
les suivants :

a) Le capital initial et tous les capitaux suppl6mentaires utilis6s pour entretenir
ou augmenter l'investissement;

b) Les revenus;

c) Les redevances, y compris en relation avec des droits de propri6t6 intellec-
tuelle ou industrielle;

d) Le produit de la vente totale ou partielle, de la cession ou de la liquidation
de l'investissement;

e) Les paiements effectu6s au terme d'un accord de pret;
f) Les plus-values en capital; et

g) Les paiements au titre de pertes, vis6s A l'article 8.
2. Les transferts A l'6tranger de ces fonds et des revenus du personnel seront

autoris6s en devises librement convertibles et effectu6s au taux de change 6tabli A la
date du transfert conform6ment A la 16gislation de la Partie contractante qui a admis
1'investissement.

3. Chaque Partie contractante pourra prot6ger les droits des cr6anciers et
veiller A l'ex6cution de jugements prononc6s A l'issue de proc6dures adjudicatives,
moyennant l'application 6quitable, non discriminatoire et de bonne foi de sa 16gis-
lation.

4. Les Parties contractantes garantiront aux ressortissants et soci6t6s les
transferts vis6s dans le pr6sent article, sous r6serve de leur droitd'exercer de bonne
foi et de fagon 6quitable, dans des circonstances financiires ou 6conomiques excep-
tionnelles, les pouvoirs que lui conflre A ce moment sa legislation en vigueur.
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Article 10

ENTRItE ET StJOUR DES PERSONNELS

1. Sous r6serve de sa l6gislation et de ses politiques alors applicables A l'en-
tr6e et au s6jour de ressortissants 6trangers, chaque Partie contractante autorisera
les ressortissants de l'autre Partie contractante et les personnels employ6s par les
socidt6s de cette autre Partie contractante A entrer et r6sider sur son territoire aux
fins d'activitds lides A des investissements.

2. Chaque Partie contractante, sous r6serve de sa 16gislation et de ses poli-
tiques alors applicables, autorisera les ressortissants et socid6ts de l'autre Partie
contractante qui ont effectu6 des investissements sur son territoire A employer, sur
ce territoire, les personnels techniques et de gestion de leur choix qui sont indis-
pensables, et cela ind6pendamment de leur citoyennetd.

Article 11

ENGAGEMENTS PRIS , L'tGARD DES INVESTISSEURS

Chaque Partie contractante respectera, sous r6serve de sa 16gislation, tout enga-
gement dcrit donn6 A un ressortissant ou A une soci6t6 de 'autre Partie contractante
concernant un investissement, A condition que cet engagement soit pris par une
personne l6galement habilit~e A le faire.

Article 12

CONSULTATIONS ENTRE LES PARTIES CONTRACTANTES

Les Parties contractantes se consulteront en cas de besoin sur toute question
concernant l'application et l'interpr6tation du pr6sent Accord, cela dans l'esprit de
la Dclaration commune des principes qui r6gissent les relations entre la Papouasie-
Nouvelle-Guin6e et l'Australie.

Article 13

RkGLEMENT DES DIFFtRENDS ENTRE LES PARTIES CONTRACTANTES

1. Les Parties contractantes s'efforceront de r~gler rapidement tout diff~rend
qui s'61verait entre elles au sujet du pr6sent Accord, moyennant des n6gociations et
consultations amicales menses conform6ment A l'article 12.

2. Si un diff6rend de cette nature n'est pas r6solu par ces moyens dans les
soixante (60) jours suivant le d6p6t par 6crit de la demande de n6gociations ou de
consultations par l'une des Parties contractantes, il sera soumis, sur la demande de
l'une ou l'autre Partie contractante, a un tribunal d'arbitrage constitu6 conform6-
ment aux dispositions de r'annexe A au pr6sent Accord, ou bien, avec le consente-
ment des deux Parties, A tout autre tribunal international.
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Article 14

RPtGLEMENT DES DIFF9RENDS ENTRE UNE PARTIE CONTRACTANTE
ET UN RESSORTISSANT OU UNE SOCItT9 DE L'AUTRE PARTIE CONTRACTANTE

1. En cas de diffdrend entre une Partie contractante et un ressortissant ou une
soci6t6 de l'autre Partie contractante, concernant un investissement ou une acti-
vit6 lie A un investissement, les parties au diffdrend chercheront tout d'abord A le
r6gler moyennant des consultations et des n6gociations men6es dans l'esprit de la
D6claration commune des principes qui r6gissent les relations entre la Papouasie-
Nouvelle-Guin6e et l'Australie.

2. Si le diff6rend en question ne peut 8tre r6gl6 moyennant des consulta-
tions et des n6gociations men6es conform6ment au paragraphe 1 du pr6sent article,
chaque partie au diff6rend pourra :

a) Conform6ment A la 16gislation de la Partie contractante qui a admis l'inves-
tissement, engager une proc6dure devant ses organes judiciaires ou administratifs
comp6tents;

b) Si la Papouasie-Nouvelle-Guin6e et 'Australie sont l'une ou l'autre A ce
moment parties A la Convention de 1965 pour le rglement des diff6rends relatifs aux
investissements entre Etats et ressortissants d'autres Etats' (d6nomm6e < la Con-
vention >>), soumettre le diff6rend au Centre international pour le r~glement des
diff6rends en mati~re d'investissement (ddnomm6 < le Centre >>) en vue d'une conci-
liation ou d'un arbitrage conform6ment A 'article 28 ou 36 de la Convention;

c) Si la Papouasie-Nouvelle-Guin6e et l'Australie ne sont pas A ce moment
parties A la Convention, soumettre le diff6rend A un tribunal d'arbitrage constitu6
conform6ment A l'annexe B du pr6sent Accord.

3. Lorsqu'un diff6rend sera soumis au Centre international pour le r~glement
des diff6rends en mati~re d'investissement conform6ment au paragraphe 2, b du
pr6sent article :

a) Chaque Partie contractante consentira 2 cette proc&lure;

b) Si les parties au diff6rend ne peuvent se mettre d'accord sur le point de
savoir si la proc6dure qui convient le mieux est la conciliation ou l'arbitrage, c'est
l'opinion du ressortissant ou de la soci6t6 concern6s qui pr6vaudra; et

c) Si une socidt6 partie au diff6rend a t6 constitu6e conform6ment A la 16gisla-
tion en vigueur sur le territoire d'une Partie contractante et si, avant l'apparition du
diff6rend, la majorit6 des parts sociales de cette soci6td appartiennent A des ressor-
tissants ou soci6t6s de l'autre Partie contractante, la soci6t6 partie au diff6rend sera,
conform6ment A l'article 25, paragraphe 2, b de la Convention, consid6r6e, aux fins
de la Convention, comme une soci6t6 de l'autre Partie contractante.

4. L'action en justice vis6e au paragraphe 2 du pr6sent article sera engag6e
sans pr6judice du droit d6volu aux parties de rechercher l'assistance, en ce qui
concerne le diff6rend, de tout organisme public comp6tent de la Partie contract, nte
qui a admis l'investissement.

I Nations Unies, Recueil des Traitds, vol. 575, p. 159.
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5. Sous reserve du paragraphe 4 du present article, une fois qu'une action
vis6e au paragraphe 2 du pr6sent article a 6t engag6e, aucune des Parties contrac-
tantes ne recourra, en ce qui concerne le diff6rend, la voie diplomatique, sauf si :

a) L'organe judiciaire ou administratif comp6tent, le Secr6taire g6ndral du
Centre, l'autorit6 ou le tribunal d'arbitrage, ou encore la commission de conciliation,
selon le cas, a d6cid6 n'avoir pas comp6tence en ce qui concerne le diff6rend en
question; ou si

b) L'autre Partie contractante a failli A se conformer A un jugement, une sen-
tence, une ordonnance ou une autre d6cision de l'organisme en question.

6. Lors d'une proc6dure relative un diff6rend concernant un investissement
ou une activitd lie A un investissement, aucune Partie contractante ne pourra faire
valoir A titre de d6fense, de demande reconventionnelle, de droit A compensation ou
autrement, que le ressortissant ou la soci6td concernds ont reru ou recevront, con-
form6ment A un contrat d'assurance ou de garantie, une indemnit6 ou autre compen-
sation au titre de la totalit6 ou d'une partie de la perte all6gu6e. Ndanmoins, le
ressortissant ou la soci6t6 d'une Partie contractante partie A un diff6rend de cette
nature n'aura droit A aucune compensation supdrieure A la valeur, d~termin6e con-
form6ment A l'article 7, de l'investissement qui fait l'objet du diff6rend, compte tenu
de toutes les sources d'indemnisation existant sur le territoire de la Partie contrac-
tante tenue de verser une indemnit6.

Article 15

RtGLEMENT DES DIFF9RENDS ENTRE RESSORTISSANTS OU SOCIITIS
DES PARTIES CONTRACTANTES

Chaque Partie contractante devra, conform6ment A sa l6gislation:
a) Ouvrir aux ressortissants et soci6t~s de l'autre Partie contractante qui ont

effectu6 des investissements sur son territoire ainsi qu'aux personnels employ6s par
eux A des activit~s li6es A des investissements, l'acc~s A ses organismes judiciaires
ou administratifs comp~tents pour leur donner les moyens de faire valoir leurs prd-
tentions et faire respecter leurs droits en mati~re de diffdrends avec ses propres
ressortissants ou soci6t~s;

b) Autoriser ses ressortissants et soci~tds A choisir les moyens qui leur con-
viennent pour r~gler les diff6rends en mati~re d'investissement ou d'activit6s lies A
des investissements avec des ressortissants de l'autre Partie contractante, y compris
un arbitrage dans un pays tiers; et

c) Veiller A la reconnaissance et A l'application de tout jugement ou toute sen-
tence prononc~s.

Article 16

SUBROGATION

Si une Partie contractante ou un organisme d'une Partie contractante verse
un paiement 4 l'un de ses ressortissants ou l'une de ses soci6t6s, conform6ment A
une garantie ou autre forme d'indemnisation accord6e au titre d'un investissement,
l'autre Partie contractante devra, sans prejudice des droits de la premiere Partie
contractante ou encore de ses ressortissants ou soci6tds conform6ment A l'article 9
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du pr6sent Accord, reconnaitre le transfert de tout droit ou titre en relation avec cet
investissement. Le droit ou la pr6tention subrog6s ne seront pas plus importants que
le droit ou la pr6tention originaux du ressortissant ou de la soci6t6 concern6s.

Article 17

LIMITATIONS D'INDEMNITt

Toute question qui se poserait concernant un investissement ou une activit6 lide
A un investissement d'une soci6t6 de l'une ou l'autre Partie contractante concer-
nant l'immunit6 face A la comp6tence des tribunaux lors de tout procs, les for-
malit6s de signification d'instance ou l'immunit6 en mati~re d'ex6cution du juge-
ment sera tranch6e conform6ment A la l6gislation de la Partie contractante qui a
admis l'investissement.

Article 18

ENTRP-E EN VIGUEUR, DURIE ET DINOMINATION

1. Le pr6sent Accord entrera en vigueur trente (30) jours apris la date i
laquelle les Parties contractantes se seront mutuellement notifi6 l'accomplisse-
ment de leurs formalit6s constitutionnelles n6cessaires A cette entr6e en vigueur. I1
demeurera en vigueur durant quinze (15) ans puis par la suite pour un temps ind6fini,
,A moins d'8tre d6nonc6 conform6ment au paragraphe 2 du pr6sent article.

2. Chaque Partie contractante pourra, moyennant prdavis 6crit d'un (1) an
donn6 I l' autre Partie contractante, d6noncer le pr6sent Accord A la fin de la p6riode
initiale de quinze (15) ans ou A n'importe quel moment par la suite.

3. S'agissant des investissements effectu6s ou acquis avant la date d'expira-
tion du pr6sent Accord, les articles pr6c6dents continueront de prendre effet durant
encore quinze (15) ans A compter de la date d'expiration et sans pr6judice de la loi
d'application, et ensuite des r~gles g6n6rales du droit international.

EN FOI DE QUOI les soussign6s, dfiment habilit6s A cet effet par leurs gouverne-
ments respectifs, ont sign6 le pr6sent Accord.

FAIT en double exemplaire A Port Moresby le 3 septembre 1990.

Pour le Gouvernement Pour le Gouvernement
de l'Australie: de l'Etat ind6pendant

de Papouasie-Nouvelle-Guin6e:
[ALAN TAYLOR] [JOHN GIH ENO]
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ANNEXE A

1. Le tribunal arbitral visd A l'article 13 se composera de trois personnes ddsign6es
comme suit : chaque Partie contractante d6signera un arbitre et le troisi~me arbitre, qui sera
ressortissant d'un pays avec lequel les deux Parties contractantes entretiennent des relations
diplomatiques, sera d6sign6 d'accord entre les Parties contractantes. Ce troisi~me arbitre fera
6galement fonction de prdsident du tribunal.

2. La proc&lure d'arbitrage sera engag6e lorsque la Partie contractante qui en prend
l'initiative l'aura notifi6e par la voie diplomatique A 'autre Partie contractante. Cette notifi-
cation exposera sommairement les motifs de l'affaire, la nature du redressement recherchd
ainsi que le nom de l'arbitre d6sign6 par la Partie contractante qui engage la proc6dure. Dans
les soixante (60)jours suivant le ddp6t de cette notification, la Partie contractante intim6e fera
connaltre A la Partie contractante qui a engag6 la proc~dure le nor de l'arbitre d6signd par
elle.

3. Si, dans les soixante (60) jours suivant le d6p6t de la notification d'engagement de la
proc6dure d'arbitrage, les Parties contractantes ne se sont pas mises d'accord sur le choix du
pr6sident du tribunal, chacune d'elles pourra demander au Pr6sident de la Cour internationale
de justice de proc6der A sa nomination. Si le Pr6sident de la Cour est ressortissant de l'une ou
l'autre Partie contractante ou empch6 d'autre fagon d'intervenir, le Vice-Pr6sident de la
Cour sera invit6 A proc~der A la d6signation. Si le Vice-Pr6sident est un ressortissant de l'une
ou 'autre Partie contractante ou emp&h6 d'agir, le membre le plus ancien de la Cour inter-
nationale de justice qui n'est ressortissant d'aucune Partie contractante sera invit6 A proc6der
A la designation.

4. Si un arbitre d6sign6 comme pr6vu dans la pr6sente annexe d6missionne, d6c&de ou
se trouve d'autre faqon emp&ch6 d'agir, son successeur sera d6sign6 de la mani~re prescrite
pour la d6signation du premier arbitre et ce successeur disposera de tous les pouvoirs et de
tous les devoirs du premier arbitre d6sign6.

5. Le tribunal d'arbitrage se r6unira au lieu et au moment fix6s par son pr6sident. Par
la suite, le tribunal d'arbitrage d6cidera lui-mAme ob et quand il si6gera.

6. Le tribunal d'arbitrage se prononcera sur toutes les questions touchant A sa com-
p6tence et, sous r6serve de tout accord conclu entre les Parties contractantes, arretera lui-
m~me sa proc6dure.

7. Avant de prononcer sa sentence, le tribunal d'arbitrage pourra A n'importe quel
moment de la proc6dure proposer aux Parties contractantes de r6gler le diff6rend A r amiable.
Le tribunal arbitral prononcera sa sentence b la majorit6, compte tenu des dispositions du
pr6sent Accord, des accords internationaux conclus par les deux Parties contractantes et des
principes g6n6ralement reconnus du droit international.

8. Chaque Partie contractante prendra A sa charge les frais de l'arbitre d6sign6 par elle.
Les frais du pr6sident et les autres frais lis A la r6alisation de l'arbitrage seront partag6s
6ga!ement entre les deux Parties contractantes.

9. Le tribunal d'arbitrage accordera aux Parties contractantes une audience quitable.
I1 pourra se prononcer en cas de d6faillance d'une Partie contractante. Toute sentence sera
rendue par 6crit et motiv6e. Une copie sign6e de la sentence sera communiqu6e A chacune des
Parties contractantes.

10. La sentence du tribunal sera d6finitive et aura force obligatoire pour les Parties
contractantes.
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ANNEXE B

1. Le tribunal d'arbitrage vis6 au paragraphe 2, c de I'article 14 se composera de trois
personnes d6sign6es comme suit: chaque partie au diff6rend d6signera un arbitre et les arbi-
tres ainsi d6signds par les parties devront, dans les trente (30) jours suivant la d6signation du
second, choisir d'accord pour pr6sident un arbitre ressortissant d'un pays tiers qui entretient
des relations diplomatiques avec les deux Parties contractantes.

2. Si, dans les soixante (60) jours suivant la notification 6crite donn6e par une des
parties de l'engagement de la proc6dure d'arbitrage, les deux arbitres d6sign6s ne se sont pas
mis d'accord sur le choix du pr6sident du tribunal d'arbitrage, chacune des parties au dif-
f6rend pourra demander au Pr6sident de la Banque internationale pour la reconstruction et le
d6veloppement de proc~der A la d6signation.

3. Si l'une des parties au diff6rend, avisde par 6crit par l'autre partie de l'engagement
d'une proc6dure d'arbitrage et de la d6signation d'un arbitre, ne d6signe pas son arbitre dans
les trente (30) jours suivant la rdception de la notification de l'autre partie, cet arbitre sera
d6signd par le Pr6sident du tribunal d'arbitrage apr~s sa d6signation.

4. Si l'un des arbitres d6sign6s comme pr6vu dans la pr6sente annexe d6missionne,
d6cde ou se trouve autrement empehd de s'acquitter de ses fonctions d'arbitre, un suc-
cesseur lui sera d6signd de la m~me fagon que celle prescrite pour la d6signation du premier
arbitre et ce successeur disposera de tousles pouvoirs et de tous les devoirs de l'arbitre initial.

5. Sous r6serve de tout accord conclu entre les parties au diffdrend, le tribunal d'arbi-
trage arr~tera lui-m~me sa proc6dure en se r6f6rant aux r~glements intdrieurs contenus dans
la Convention de 1965 relative au r~glement des diff6rends en mati~re d'investissement entre
des Etats et des ressortissants d'autres Etats.

6. Le tribunal d'arbitrage se prononcera sur toutes les questions touchant A sa com-
p6tence.

7. Avant de prendre une d&cision, le tribunal d'arbitrage pourra, A n'importe quelle
6tape de la proc6dure, proposer aux parties de r6gler le diffdrend A I'amiable. Le tribunal
d'arbitrage rendra sa sentence A la majoritd, compte tenu des dispositions du pr6sent Accord,
de tout accord conclu entre les parties au diff6rend et de la lgislation int6rieure en la mati~re
de la Partie contractante qui a admis l'investissement.

8. La sentence du tribunal sera d6finitive et aura force obligatoire et elle sera appliqu6e
sur le territoire de chacune des Parties contractantes conform6ment A sa 16gislation.

9. Chaque partie au diff6rend prendra b sa charge les frais de I'arbitre d6sign6 par elle.
Les frais du pr6sident et les autres frais li6s A l'arbitrage seront support6s A 6galit6 par les
parties.
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