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[ ENGLISH TEXT - TEXTE ANGLAIS I

AGREEMENT BETWEEN THE GOVERNMENT OF THE UNITED KING-
DOM OF GREAT BRITAIN AND NORTHERN IRELAND AND THE
GOVERNMENT OF THE HONG KONG SPECIAL ADMINISTRATIVE
REGION OF THE PEOPLE'S REPUBLIC OF CHINA FOR THE TRANS-
FER OF SENTENCED PERSONS

The Government of the United Kingdom of Great Britain and Northern Ireland
("United Kingdom"), and the Government of the Hong Kong Special Administrative
Region of the People's Republic of China ("Hong Kong Special Administrative Region")
having been duly authorised to conclude this agreement by the Central People's
Government of the People's Republic of China, (hereinafter referred to as "the Parties"),

Desiring to co-operate in the transfer of sentenced persons to facilitate their reintegra-
tion into society,

Have agreed as follows:

Article 1. Definitions

For the purposes of this Agreement

(a) "transferring Party" means the Party from whose jurisdiction the sentenced person
may be, or has been, transferred;

(b) "receiving Party" means the Party to whose jurisdiction the sentenced person may
be, or has been, transferred;

(c) "sentenced person" means a person who is required to be detained in a prison, a hos-
pital or any other institution in the jurisdiction of the transferring Party to serve a sentence;

(d) "sentence" means any punishment or measure involving deprivation of liberty or-
dered by a court for a limited or unlimited period of time in the course of the exercise of its
criminal jurisdiction.

Article 2. General Principles

A sentenced person may be transferred from the jurisdiction of the transferring Party
to the jurisdiction of the receiving Party in accordance with the provisions of this Agree-
ment in order to serve the sentence imposed on him.

Article 3. Communication

Requests for transfer shall be conveyed through such Central Authority as may be no-
tified from time to time by one Party to the other.
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Article 4. Condition for Transfer

A sentenced person may be transferred only on the following conditions:

(a) the conduct on account of which the sentence has been imposed would constitute a
criminal offence according to the law of the receiving Party if it had been committed within
the jurisdiction of its courts;

(b) where the Hong Kong Special Administrative Region is the receiving Party the sen-
tenced person is a permanent resident of, or has close ties with, the Region;

(c) where the United Kingdom is the receiving Party the sentenced person is a British
citizen or has close ties with the United Kingdom;

(d) the sentence imposed on the sentenced person is one. of imprisonment, confine-
ment or any other form of deprivation of liberty in any institution:

(i) for life;

(ii) for an indeterminate period on account of mental incapacity, or

(iii) for a fixed period of which at least one year remains to be served at the time of the
request for transfer. In exceptional circumstances this requirement may be waived.

(e) the judgement is final and no further proceedings relating to the offence or any oth-
er offence are pending in the transferring Party;

(f) the transferring and receiving Parties and the sentenced person all agree to the trans-
fer, provided that, where in view of age or physical or mental condition either Party con-
siders it necessary, the sentenced person's consent may be given by a person entitled to act
on his behalf.

Article 5. Procedure for Transfer

(1) The Parties shall endeavour to inform the sentenced person of their right to transfer
under this Agreement.

(2) A request for transfer may be made by the transferring Party or the receiving Party
to the other Party. If the sentenced person wishes to be transferred he may express such a
wish to the transferring Party or the receiving Party which shall consider such an expressed
wish against the criteria set out in Article 4 before deciding whether to request a transfer.

(3) Where a request for transfer has been made the transferring Party shall provide the
receiving Party with the following information:

(a) a statement of the facts upon which the conviction and sentence were based and the
text of the legal provisions creating the offence or a statement of the relevant law;

(b) the termination date of the sentence, if applicable, and the length of time already
served by the sentenced person and any remissions to which he is entitled on account of
work done, good behaviour, pre-trial confinement or other reasons;

(c)a copy of the certificate of conviction and sentence.

(4) Either Party shall, as far as possible, provide the other Party, if it so requests, with
any relevant information, documents or statements before making a request for transfer or
taking a decision on whether or not to agree to the transfer.
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(5) The transferring Party shall afford an opportunity to the receiving Party, if the re-
ceiving Party so desires, to verify through an official designated by the receiving Party, pri-
or to the transfer, that the sentenced person's consent to the transfer in accordance with
Article 4(f) of this Agreement is given voluntarily and with full knowledge of the conse-
quences thereof.

(6) Delivery of the sentenced person by the authorities of the transferring Party to those
of the receiving Party shall occur on a date at a place within the jurisdiction of the transfer-
ring Party agreed upon by both Parties.

Article 6. Continued Enforcement of Sentence

(1) The receiving Party shall enforce sentences after transfer as if the sentence had the
same duration or termination date as advised by the transferring Party and had been im-
posed in the receiving Party.

(2) If a sentence is reduced or canceled the transferring Party shall notify the receiving
Party who shall give effect thereto.

(3) The continued enforcement of the sentence after transfer shall be governed by the
laws and procedures of the receiving Party, including those governing conditions for ser-
vice of imprisonment, confinement or other deprivation of liberty, and those providing for
the reduction of the term of imprisonment, confimement or other deprivation of liberty by
parole, conditional release, remission or otherwise.

(4) If the sentence is by its nature or duration incompatible with the law of the receiving
Party that Party may, with the consent of the transferring Party, adapt the sentence in ac-
cordance with the sentence prescribed by its own law for a similar offence. The adapted
sentence shall be no severer than that imposed by the transferring Party in terms of nature
or duration.

(5) The receiving Party may, if a sentenced person would be a juvenile according to its
law, treat the sentenced person as a juvenile regardless of his status under the law of the
transferring Party.

(6) The receiving Party shall inform the transferring Party:

(a) when the sentenced person is discharged;

(b) if the sentenced person is granted conditional release; or

(c) if the sentenced person has escaped from custody before enforcement of the sen-
tence has been completed.

(7) The receiving Party shall, if the transferring Party so requests, provide any infor-
mation requested in relation to the enforcement of the sentence.

Article 7. Transit of Sentenced Persons

If either Party transfers a sentenced person from another jurisdiction, the other Party
shall co-operate in facilitating the transit through its territory of such a sentenced person.
The Party intending to make such a transfer shall give advance notice to the other Party of
such transit.
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Article 8. Expenses

The expenses incurred in the transfer of the sentenced person or in the continued en-
forcement of the sentence after transfer shall be borne by the receiving Party. The receiving
Party may, however, seek to recover all or part of the cost of transfer from the sentenced
person.

Article 9. Settlement of Disputes

Any dispute arising out of the interpretation, application or implementation of this
Agreement shall be resolved through diplomatic channels if the Central Authorities are
themselves unable to reach agreement.

Article 10. Application ofAgreement

This agreement shall apply in relation to the United Kingdom:

(a) to England and Wales, Scotland, and Northern Ireland; and

(b) to any territory for whose international relations the United Kingdom is responsible
and to which this Agreement shall have been extended by an exchange of notes sent
through the diplomatic channel.

Article 11. Final Provisions

(1) This Agreement shall enter into force thirty days after the date on which the Parties
have notified each other in writing that their respective requirements for the entry into force
of this Agreement have been complied with.'

(2) Either Party may terminate this Agreement at any time by giving notice to the other.
In that event the Agreement shall cease to have effect three months after the date of receipt
of the notice.

In witness whereof, the undersigned being duly authorised thereto by their respective
Governments, have signed the present Agreement.

Done at Hong Kong, this fifth day of November one thousand nine hundred and ninety
seven, in the English and Chinese languages, each text being equally authentic.

For the Government of the United Kingdom of Great Britain and Northern Ireland:

FRANCIS CORNISH

For the Government of the Hong Kong Special Administrative Region of the People's
Republic of China:

PETER LAI
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[TRANSLATION - TRADUCTION]

ACCORD ENTRE LE GOUVERNEMENT DU ROYAUME-UNI DE GRANDE-
BRETAGNE ET D'IRLANDE DU NORD ET LE GOUVERNEMENT DE

LA REPGION ADMINISTRATIVE SPECIALE DE HONG KONG DE LA
REPUBLIQUE POPULAIRE DE CHINE CONCERNANT LE TRANSFERT
DE PERSONNES CONDAMNEES

Le Gouvernement du Royaume-Uni de Grande-Bretagne et d'Irlande du Nord (<
Royaume-Uni >) et le Gouvernement de la Region administrative sp~ciale de Hong Kong
de la R~publique populaire de Chine (< Region administrative de Hong Kong >), dfiment
autoris~s A conclure le present Accord par le Gouvernement central populaire de la R~pu-
blique populaire de Chine (ci- apr~s d~nomm~s o les Parties >),

D~sireux de coop~rer en mati~re de transfert de personnes condanmnes en vue de faci-
liter leur r~int~gration dans la societ6,

Sont convenus de ce qui suit :

Article premier. Definitions

Aux fins du present Accord

a) L'expression « Partie effectuant le transfert > d~signe la Partie de la juridiction de
laquelle la personne condamn~e peut Etre ou a 6t6 transferee ;

b) L'expression < Partie recevant la personne transferee > d~signe la Partie sous la ju-
ridiction de laquelle la personne condamne peut ou a 6t6 transferee ;

c) L'expression < personne condamn6e > d~signe une personne dont l'incarcration est
requise dans une prison, un h6pital ou toute autre institution relevant de la juridiction de la
Partie effectuant le transfert pour y purger une peine ;

d) Le terme < peine > d~signe toute punition ou mesure privant une personne de sa li-
bert6 i la suite d'un arr~t prononc6 par un tribunal pour une p~riode limit~e ou illimit~e au
cours de 'exercice de sa juridiction en matire p~nale.

Article 2. Principes gdn~raux

Une personne condamne peut ktre transferee de la juridiction de la Partie effectuant
le transfert A la juridiction de la Partie recevant la personne transf&r e conform~ment aux
dispositions du present Accord en vue de purger la peine impos~e.

Article 3. Communication

Les demandes de transfert seront achemin~es par 'entremise de 'autorit6 centrale no-
tifi~e p~riodiquement par une Partie A 'autre.
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Article 4. Dglits entrainant le transfert

Une personne condanin6e ne peut Etre transf6r6e que pour les infractions ci-apr~s:

a) L'acte pour lequel la peine a 6 impos6e constituerait une infraction criminelle con-
form6ment A la 16gislation de la Partie recevant la personne transf6r6e s'il avait 6t6 commis
dans le territoire relevant de la juridiction de ses tribunaux ;

b) Dans les cas oui la R6gion administrative sp6ciale de Hong Kong est la Partie rece-
vant le transfert, la personne condamn6e est un r6sident permanent de ladite r6gion ou a des
liens 6troits A cette demi~re ;

c) Dans le cas ofi le Royaume-Uni est la Partie recevant la personne transf6r6e, ladite
personne condamn6e poss~de la citoyennet6 britannique ou a des liens 6troits avec le
Royaume-Uni;

d) La peine impos6e i la personne condamn6e est une peine d'incarc6ration, emprison-
nement ou toute autre forme de privation de la libert6 dans toute institution:

i) A vie ;

ii) Pour une p6riode ind6termin6e pour cause d'incomp6tence mentale ; ou

iii) Pour une p6riode d6termin6e dont il reste au moins un an i purger au moment de la
demande de transfert. Dans des cas exceptionnels, cette condition peut tre lev6e.

e) Le verdict est d6finitif et aucune proc6dure ult~rieure concernant le d6lit en question
ou tout autre d6lit n'est en cours dans la Partie effectuant le transfert ;

f) Les deux Parties et la personne condann6e consentent audit transfert ; toutefois, si
Tune ou l'autre Partie 'estime n6cessaire en raison de l'ge ou de l'6tat physique ou mental
du condamn6, le consentement de ladite personne peut Etre donn6 par une personne autori-
s6e i agir en son nom.

Article 5. Procddure de transfert

1. Les Parties s'efforcent d'informer la personne condamn6e de leur droit d'effectuer
son transfert en vertu du pr6sent Accord.

2. Une demande de transfert peut Etre faite par la Partie effectuant le transfert ou par la
Partie recevant la personne transf6r6e A rautre Partie. Si la personne condamn6e d6sire 8tre
transf6r6e, elle peut exprimer ce d6sir i l'une A 'autre Partie, laquelle examinera ladite de-
mande en fonction des crit~res indiqu6s A 'Article 4 avant de prendre une d6cision.

3. Lorsqu'une demande de transfert a 6t6 effectu6e, la Partie effectuant le transfert four-
nit i 'autre Partie les renseignements ci-aprbs :

a) Une d6claration des faits ayant entrain6 la l'inculpation et la peine ainsi que le texte
des dispositions juridiques 6tablissant le d6lit ou une mention de la 16gislation pertinente ;

b) La date d'expiration de la peine, le cas 6ch6ant, ainsi que la p6riode de la peine d6ji
servie par la personne condamn6e et toute remise de peine dont ladite personne peut b6n6-
ficier en raison de tfiches accomplies, de bonne conduite, d'incarc6ration pr6alable au pro-
c~s et autres raisons ;

c) Une copie du certificat de conviction et de la d6claration de peine.
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4. Dans la mesure du possible, lune ou rautre Partie fournit A l'autre, sur demande, tous
renseignements, documents ou ddclarations pertinents avant de presenter une demande de
transfert ou de prendre une ddcision quant i l'acceptation ou au refus du transfert.

5. La Partie effectuant le transfert donne i rautre Partie, si cette demire le desire, la
possibilit6 de verifier, par rentremise d'un fonctionnaire ddsign6 par la Partie recevant la
personne transfdrde, avant le transfert, que le consentement au transfert de la personne con-
danme conformdment A rarticle 4(f) du present Accord est donn6 volontairement et en tou-
te connaissance des consequences.

6. La remise de la personne condamne par les autoritds de la Partie effectuant le trans-
fert aux autoritds de la Partie le recevant s'effectuera A une date et en un lieu plac6 sous la
juridiction de la Partie transfdrante convenus par les deux Parties.

Article 6. Continuit de l'application de la sentence

1. La Partie recevant la personne transfdrde appliquera la sentence prononcde apr~s le
transfert comme si ladite sentence avait la m~me durde ou date d'expiration que celles 6non-
cdes par la Partie effectuant le transfert et avaient &6 imposdes dans le territoire de la Partie
recevant la personne transfdrde.

2. Si une sentence est rdduite ou annulde, la Partie effectuant le transfert le notifiera A
la Partie recevant la personne transfdrde, et cette demi~re Partie y donnera suite.

3. La poursuite de 'application de la sentence apr~s le transfert est rdgie par les lois et
procedures de la Partie recevant la personne transfdrde, y compris les lois et procedures
ayant trait aux conditions relatives i 'emprisonnement, A l'incarcdration ou autres priva-
tions de libert6 et ayant trait i la reduction de la durde dudit emprisonnement, de ladite in-
carcdration ou autres privations de libert6 dans le cadre de liberation sur parole, libert6
conditionnelle, remission de la peine ou autre.

4. Si la sentence est par nature ou durde incompatible avec la 1gislation de la Partie
recevant la personne transfdrde, ladite Partie peut, avec le consentement de la Partie effec-
tuant le transfert, adapter la sentence conformdment A la sentence prescrite par sa propre
legislation pour un ddlit similaire. La sentence ainsi adaptde ne pourra 8tre en aucun cas
plus sdv~re que celle impos6e par la Partie effectuant le transfert en termes de nature ou de
durde.

5. La Partie recevant la personne transfdrde peut, si ladite personne est considdrde com-
me ddlinquant juvenile en vertu de sa l6gislation, traiter ladite personne comme ddlinquant
juvenile quel que soit son statut en vertu de la l6gislation de la Partie effectuant le transfert.

6. La Partie recevant la personne transfdrde informe la Partie effectuant le transfert:

a) De la date i laquelle la personne condamne est libdrde ;

b) De la libration conditionnelle de la personne condamne ; ou

c) De rNvasion de la personne condamne avant que la peine n'ait 6t6 purgde jusqu'A la
fin.

7. La Partie recevant la personne transfdrde, A la demande de la Partie effectuant le
transfert, foumit tout renseignement requis en ce qui concerne 'application de la sentence.
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Article 7. Transit des personnes condamn~es

Si rune ou l'autre Partie transf~re une personne condamn~e i partir d'une autre juridic-
tion, l'autre Partie coop~re en facilitant le transit de ladite personne i travers son territoire.
La Partie ayant l'intention d'effectuer ledit transfert notifie i ravance ledit transit i l'autre
Partie.

Article 8. Coaits du transfert

Les cofits d~coulant du transfert de la personne condamn~e ou de la continuit6 de Pap-
plication de la sentence apr~s le transfert sont A la charge de la Partie recevant la personne
transferee. Toutefois, cette Partie peut s'employer A recouvrer tout ou partie des cofits du
transfert aupr~s de la personne condamn~e.

Article 9. Rfglement des diffi rends

Tout diffirend dcoulant de l'interpr~tation, de 'application ou de la mise en oeuvre du
present Accord sera r~solu par la voie diplomatique si les autorit~s centrales ne sont pas en
mesure de parvenir A un accord.

Article 10. Application de l'Accord

Le present Accord s'applique en ce qui conceme le Royaume-Uni:

a) A 'Angleterre et A la Comouaille, A l'tcosse et A l'Irlande du Nord; et

b) , tout territoire dont le Royaume-Uni assume la responsabilit6 en mati~re de rela-
tions intemationales et auquel le present Accord a 6t6 6tendu par un 6change de notes com-
muniqu~es par la voie diplomatique.

Article 11. Dispositions finales

1. Le present Accord entre en vigueur trente jours A partir de la date A laquelle les Par-
ties se sont notifi6 mutuellement par 6crit l'ach~vement des dispositions respectives requi-
ses pour 'entr6e en vigueur du present Accord.

2. Chaque Partie peut mettre fin au present Accord A tout moment par notification A
l'autre Partie. Dans ce cas, l'Accord cesse d'avoir effet trois mois A partir de la date de r6-
ception de la notification.
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En foi de quoi, les soussignds dflment autorisds A cet effet par leurs Gouvemements
respectifs, ont signd le present Accord. Fait A Hong Kong, le 5 novembre 1997 dans les lan-
gues anglaise et chinoise, chaque texte faisant dgalement foi.

Pour le Gouvernement du Royaume-Uni de Grande-Bretagne et d'Irlande Nord:

FRANCIS CORNISH

Pour le Gouvernement de la Rdgion administrative de Hong Kong de la Rdpublique
populaire de Chine:

PETER LAI




