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[ ENGLISH TEXT - TEXTE ANGLAIS]

AGREEMENT BETWEEN THE GOVERNMENT OF THE FEDERATIVE RE-
PUBLIC OF BRAZIL AND THE GOVERNMENT OF THE UNITED
STATES OF AMERICA REGARDING COOPERATION BETWEEN
THEIR COMPETITION AUTHORITIES IN THE ENFORCEMENT OF
THEIR COMPETITION LAWS

The Government of the Federative Republic of Brazil and the Government of the Unit-
ed States of America (hereinafter referred to as "Parties"),

Desiring to enhance the effective enforcement of their competition laws through coop-
eration between their competition authorities;

Having regard to their close economic relations and noting that the sound and effective
enforcement of their competition laws is a matter of crucial importance to the efficient op-
eration of markets and to the economic welfare of the citizens of their respective countries;

Recognizing that cooperation and coordination in competition law enforcement activ-
ities may result in a more effective resolution of the Parties' respective concerns than would
be attained through independent action;

Further recognizing that technical cooperation between the Parties' competition au-
thorities will contribute to improving and strengthening their relationship; and

Noting the Parties' commitment to give careful consideration to each other's important
interests in the application of their competition laws,

Have agreed as follows:

Article 1. Purpose and Definitions

1. The purpose of this Agreement is to promote cooperation, including both enforce-
ment and technical cooperation, between the competition authorities of the Parties, and to
ensure that the Parties give careful consideration to each other's important interests in the
application of their competition laws.

2. For the purposes of this Agreement, the following terms shall have the following
definitions:

a) "Anticompetitive practice(s)" means any conduct or transaction that may be subject
to penalties or other relief under the competition laws of a Party;

b) "Competition authority(ies)" means:

i) for Brazil, the Administrative Council for Economic Defense (CADE) and the Sec-
retariat for Economic Law Enforcement (SDE) in the Ministry of Justice; the Secretariat
for Economic Monitoring (SEAE) in the Ministry of Finance;

ii) for the United States of America, the United States Department of Justice and the
Federal Trade Commission;

c) "Competition law(s)" means:
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i) for Brazil, Federal Laws 8884/94 and 902 1/95; and Provisional Measure 1.567/97

ii) for the United States of America, the Sherman Act (15 U.S.C. §§ 1-7), the Clayton
Act (15 U.S.C. § § 12-27), the Wilson Tariff Act (15 U.S.C. §§ 8-11) and the Federal Trade
Commission Act (15 U.S.C. §§ 41-58), to the extent that it applies to unfair methods of
competition,

as well as any amendments thereto;

d) "Enforcement activity(ies)" means any investigation or proceeding conducted by a
Party in relation to its competition laws;

3. Each Party shall promptly notify the other of any amendments to its Competition
Laws and of such other new laws or regulations that the Party considers to be part of its
competition legislation.

Article II. Notification

1. Each Party shall, subject to Article IX notify the other Party in the manner provided
by this Article and Article XI with respect to enforcement activities specified in this Article.
Notifications shall identify the nature of the practices under investigation and the legal pro-
visions concerned, and shall ordinarily be given as promptly as possible after a Party's com-
petition authorities become aware that the notifiable circumstances are present.

2. Enforcement activities to be notified pursuant to this Article are those that: (a) are
relevant to enforcement activities of the other Party; (b) involve anticompetitive practices,
other than mergers or acquisitions, carried out in whole or in substantial part in the territory
of the other Party; (c) involve mergers or acquisitions in which one or more of the parties
to the transaction, or a company controlling one or more of the parties to a transaction, is a
company incorporated or organized under the laws of the other Party or of one of its states;
(d) involve conduct believed to have been required, encouraged, or approved by the other
Party; (e) involve remedies that expressly require or prohibit conduct in the territory of the
other Party or are otherwise directed at conduct in the territory of the other Party; or (f) in-
volve the seeking of information located in the territory of the other Party.

3. The Parties acknowledge that officials of either Party may visit the territory of the
other Party in the course of conducting investigations pursuant to their respective competi-
tion laws. Such visits shall be subject to notification pursuant to this Article and the consent
of the notified Party.

Article 111. Enforcement Cooperation

1. The Parties agree that it is in their common interest to cooperate in the detection of
anticompetitive practices and the enforcement of their competition laws, and to share infor-
mation that will facilitate the effective application of those laws and promote better under-
standing of each other's competition enforcement policies and activities, to the extent
compatible with their respective laws and important interests, and within their reasonably
available resources.
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2. Nothing in this Agreement shall prevent the Parties from seeking or providing assis-
tance to one another pursuant to other agreements, treaties, arrangements or practices be-
tween them.

Article IV. Cooperation Regarding Anticompetitive Practices in the Territory of one Party
that May Adversely Affect the Interests of the other Party

1. The Parties agree that it is in their common interest to secure the efficient operation
of their markets by enforcing their respective competition laws in order to protect their mar-
kets from anticompetitive practices. The Parties further agree that it is in their common in-
terest to seek relief against anticompetitive practices that may occur in the territory of one
Party that, in addition to violating the Party's competition laws, adversely affect the interest
of the other Party in securing the efficient operation of the other Party's markets.

2. If a Party believes that anticompetitive practices carried out in the territory of the
other Party adversely affect its important interests, the first Party may, after prior consulta-
tion with the other Party, request that the other Party's competition authorities initiate ap-
propriate enforcement activities. The request shall be as specific as possible about the
nature of the anticompetitive practices and their effects on the important interests of the re-
questing Party, and shall include an offer of such further information and other cooperation
as the requesting Party's competition authorities are able to provide.

3. The requested Party's competition authorities shall carefully consider whether to ini-
tiate or to expand enforcement activities with respect to the anticompetitive practices iden-
tified in the request, and shall promptly inform the requesting Party of its decision. If
enforcement activities are initiated or expanded, the requested Party's competition author-
ities shall advise the requesting Party of the outcome and, to the extent possible, of signif-
icant interim developments.

4. Nothing in this Article limits the discretion of the requested Party's competition au-
thorities under its competition laws and enforcement policies as to whether to undertake en-
forcement activities with respect to the anticompetitive practices identified in a request, nor
precludes the requesting Party's competition authorities from undertaking enforcement ac-
tivities with respect to such anticompetitive practices.

Article V. Coordination With Regard to Related Matters

1. Where both Parties' competition authorities are pursuing enforcement activities with
regard to related matters, they will consider coordination of their enforcement activities.

2. In any coordination arrangement, each Party's competition authorities will seek to
conduct their enforcement activities consistently with the enforcement objectives of the
other Party's competition authorities.

Article VI. Avoidance of Conflicts; Consultations

1. Each Party shall, within the framework of its own laws and to the extent compatible
with its own important interests, give careful consideration to the other Party's important
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interests throughout all phases of its enforcement activities, including decisions regarding
the initiation of an investigation or proceeding, the scope of an investigation or proceeding,
and the nature of the remedies or penalties sought in each case.

2. Either Party may request consultations regarding any matter relating to this Agree-
ment. The request for consultations shall indicate the reasons for the request and whether
any procedural time limits or other constraints require that consultations be expedited. Each
Party shall consult promptly when so requested with a view to reaching a conclusion that
is consistent with the purpose of this Agreement.

Article VII. Technical Cooperation Activities

The Parties agree that it is in their common interest for their competition authorities to
work together in technical cooperation activities related to competition law enforcement
and policy. These activities will include, within their competition agencies' reasonably
available resources: exchanges of information pursuant to Article III of this Agreement; ex-
changes of competition agency personnel for training purposes at each other's competition
agencies; participation of competition agency personnel as lecturers or consultants at train-
ing courses on competition law and policy organized or sponsored by each other's compe-
tition authorities; and such other forms of technical cooperation as the Parties' competition
authorities agree are appropriate for purposes of this Agreement.

Article VIII. Meetings of Competition Authorities

Officials of the Parties' competition authorities shall meet periodically to exchange in-
formation on their current enforcement efforts and priorities in relation to their competition
laws.

Article IX Confidentiality

1. Notwithstanding any other provision of this Agreement, neither Party is required to
communicate information to the other Party if such communication is prohibited by the
laws of the Party possessing the information or would be incompatible with that Party's im-
portant interests.

2. Unless otherwise agreed by the Parties, each Party shall, to the fullest extent possi-
ble, maintain the confidentiality of any information communicated to it in confidence by
the other Party under this Agreement. Each Party shall oppose, to the fullest extent possible
consistent with that Party's laws, any application by a third party for disclosure of such con-
fidential information.

Article X Existing Laws

Nothing in this Agreement shall require a Party to take any action, or to refrain from
acting, in a manner that is inconsistent with its existing laws, or require any change in the
laws of the Parties or of their respective states.
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Article X1. Communications Under this Agreement

Communications under this Agreement may be carried out by direct communication
between the competition authorities of the Parties. Notifications under Article I and re-
quests under Articles IV.2 and VI.2 shall, however, be confirmed promptly in writing
through customary diplomatic channels and shall refer to the initial communication be-
tween the competition authorities and repeat the information supplied therein.

Article XII. Entry into Force and Termination

1. This Agreement shall enter into force on the date on which the Parties exchange dip-
lomatic notes informing each other that they have completed all applicable requirements
for its entry into force.

2. This Agreement may be amended by the mutual agreement of the Parties. An
amendment shall enter into force in the manner set forth in paragraph 1 for entry into force
of this Agreement.

3. This Agreement shall remain in force for an indefinite period of time, unless one
Party notifies the other Party in writing that it wishes to terminate the Agreement. In that
case, the Agreement shall terminate 60 days after such written notice is given.

In witness whereof, the undersigned, being duly authorized by their respective Gov-
ernments, have signed this Agreement.

Done at Washington, this 26th day of October, 1999, in the Portuguese and English
languages, each text being equally authentic.

For the Government of the Federative Republic of Brazil:

JOSE CARLOS DIAS
Ministro da Justiga

For the Government of the United States of America:

JANET RENO
Procuradora Geral
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[ PORTUGUESE TEXT - TEXTE PORTUGAIS ]

ACORDO ENTRE 0 GOVERNO DA REPUBLICA FEDERAT1VA DO BRASIL E 0
GOVERNO DOS ESTADOS UNIDOS DA AMiRICA RELATIVO A COOPERACA

ENTRE SUAS AUTORIDADES DE DEFESA DA CONCORRENCIA NA
APLICACAO DE SUAS LEIS DE CONCORRENCIA

O Governo da Rep6blica Federativa do Brasil

e

o Govemo dos Estados Unidos da America
(doravante referidos como "Partes"),

Desejando promover a efetiva aplicaqiio de suas leis de concorr6ncia, por
meio da cooperagio entre suas autoridades de defesa da concorr ncia;

Levando em considera o suas estreitas relaq;es econ6micas e
observando ser a firme e efetiva aplicaVio de suas leis de concorr6ncia matdria de
importincia crucial para o funcionamento eficiente dos mercados e para o bem-estar
econ6mico dos cidaddos dos seus respectivos paises;

Reconhecendo que a cooperaqfo e a coordenario nas atividades de
aplicaqio das leis de concorrencia podem resultar em um atendimento mais efetivo
das respectivas preocupaqdes das Partes, do que o que poderia ser alcancado por meio
de aq6es independentes;

Reconhecendo ainda que a cooperaq.o tdcnica entre as autoridades de
defesa da concorr~ncia das Partes ird contribuir para melhorar e fortalecer seu
relacionamento; e

Tomando nota do compromisso das Partes de assegurar consideraqio
cuidadosa aos importantes interesses reciprocos na aplicaqio de suas leis de
concorr~ncia,

Acordam o seguinte:
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ARTIGO I
Objetivo e Definiq6es

1. 0 objetivo deste Acordo i promover a cooperaoo, incluindo tanto a
cooperaqgio na aplicacdo das leis de defesa da concorrdncia, quanto a cooperaqio
tcnica, entre as autoridades das Partes na area de defesa da concorrencia e garantir
que as Partes assegurem consideraqao cuidadosa a seus importantes interesses
reciprocos, na aplicarfto de suas leis de concorr~ncia.

2. Para os fins deste Acordo, os seguintes termos dever~o ter as seguintes
definii;bes:

a) "Prtitica(s) Anticompetitiva(s)" significa qualquer conduta ou
transaq:o que possa estar sujeita a penalidades ou outras sanv6es, ao
amparo das leis de concorr~ncia de uma Parte;

b) "Autoridade(s) de Defesa da Concorr~ncia" sao:

i) para o Brasil, o Conseiho Administrativo de Defesa Econ6mica
(CADE) e a Secretaria de Direito Econ6mico (SDE) do
Minist~rio da Justiva; e a Secretaria de Acompanhamento
Econ6mico (SEAE) do Ministdrio da Fazenda;

ii) para os Estados Unidos da America, o Departamento de Justiqa e
a Comissio Federal de Comdrcio;

c) "Lei(s) de Concorr ncia" sdo:

i) para o Brasil, as Leis 8884/94 e 9021/95;-e-a -Mcdida Povis6ria

ii) par os Estados Unidos da Am6rica, o "Sherman Act" (15 U.S.C.
paragrafos 1-7). o "Clayton Act" (15 U.S.C. pardgrafos 12-27), o
"Wilson Tariff Act" (15 U.S.C. parfgrafos 8-1 1), e o "Federal
Trade Commission Act" (15 U.S.C. pardgrafos 41-58), no sentido
em que este se aplique a prdticas desleais de concorrencia,

bern como quaisquer emendas aos instrumentos acima
mencionados.

d) "Atividade(s) de AplicaqAo" (das Leis de Concorr~ncia) significa
qualquer investigacio ou procedimento conduzido por uma Parte, ao
amparo de suas leis de concorrincia;
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3. Cada Pare deverd notificar prontamente i outra quaisquer emendas a
suas Leis de ConcorrEncia, bern como novas leis ou regulamentos que a Parte
considere fazerem parte de sua legislaqo sobre concorr~ncia.

ARTIGO II
Notificarfes

I. Cada Parte deverd, corn as ressalvas do Artigo IX, notificar a outra Parte,
na forma prevista por este Artigo e pelo Artigo XI, corn respeito As Atividades de
Aplicaqdo especificadas neste Artigo. As notificaqdes deverao identificar a natureza
das priticas sob investigaqdo e os dispositivos legais pertinentes e deverfo,
normalmente, ser efetuadas tdo logo possivel, ap6s as Autoridades de Defesa da
Concorr~ncia da Parte notificante tomarem ciincia da exist~ncia de circunstincias
que requeiram a notificaqio.

2. As Atividades de Aplica4;do a serem notificadas emn conformidade corn
este artigo s~o aquelas que: (a) forern relevantes para as atividades da outra Parte na
aplicaqdo de suas leis; (b) envolvam Praticas Anticompetitivas, que n~o fusses ou
aquisiq6es, realizadas no todo ou em parte substancial no territ6rio da outra Parte; (c)
envolvam fus6es ou aquisi 6es nas quais uma ou mais das partes da transa9ao, ou
ura empresa que controle uma ou mais das partes da transaqio, for ura empresa
constituida ou organizada sob as leis da outra Parte, ou de um de seus estados; (d)
envolvarn condutas supostamente requeridas, encorajadas ou aprovadas pela outra
Parte" (e) envolvam medidas legais que explicitamente exijarn ou proibam
determinada conduta no territ6rio da outra Parte ou forem, de outra maneira,
aplicados a conduta no territ6rio da outra Pare; ou (f) envolvam a busca de
informaqaes localizadas no territ6rio da outra Pare.

3. As Partes autorizam que funcionirios de ura Parte possarn visitar o
territ6rio da outra Parte no curso de investigari¢es ao amparo de suas respectivas leis
de concorroncia. Essas visitas deverao estar condicionadas a notificaqAo em
confonnidade coin este artigo e ao consentimento da Parte notificada.

ARTIGO III
Cooperaqdo na Aplica :lo das Leis

I. As Partes concordarn que 6 de interesse comum cooperar para a
identificaqdo de Priticas Anticompetitivas e para a apIicaq'o de suas Leis de
Concorr~ncia, aldin de compartilhar infonra6es que irdo facilitar a efetiva aplicaqao
dessas leis e protnover o melhor entendimento das politicas e atividades de cada uma
delas na aplicaq:o das Leis de Concorrncia, na medida em que sejam compativeis
corn suas leis e importantes interesses, e dentro de seus recursos razoavehinente
disponiveis.
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2. Nada neste Acordo impediri as Partes de requerer ou prover assist~ncia
reciproca, ao amparo de outros acordos, tratados, arranjos Ou prdticas entre eles.

ARTIGO IV
Cooperaqio Relativa a Priticas Anticompetitivas no

Territ6rio de uma Parte, que Possam Afetar
Adversamente os Interesses da outra Parte

1. As Partes concordam que 6 de interesse reciproco assegurar o
funcionamento eficiente de seus mercados pela aplicaq:o de suas respectivas Leis de
Concorrncia, corn o intuito de proteger seus mercados de Prfticas Anticompetitivas.
As Partes concordam ainda ser de seu interesse reciproco resguardar-se contra
Priticas Anticompetitivas que possam ocorrer no territ6rio de ura Parte e que, alim
de violar as Leis de Concorrncia daquela Parte, afetem adversamente o interesse da
outra Parte em assegurar o funcionarnento eficiente dos mercados daquela outra
Parte.

2. Se urna Parte acreditar que Prdticas Anticompetitivas realizadas no
territ5rio da outra Parte afetam adversamente seus importantes interesses, a primeira
Parte poderi, ap6s consulta pr via A outra Parte, solicitar que as Autoridades de
Defesa da Concorrncia daquela outra Parte iniciem Atividades de Aplicaq~o
apropriadas. 0 pedido deveri ser o mais especifico possivel acerca da natureza das
Priticas Anticompetitivas e de seu efeito nos importantes interesses da Parle
solicitante, e dever-i incluir oferta de informaqdo e cooperaqao adicionais que as
Autoridades de 'Defisa da Concorrncia da parte solicitante forem capazes de
fornecer.

3. As Autoridades de Defesa da Concorr ncia da Parte solicitada
considerario, cuidadosamente, se iniciam ou ampliam Atividades de Aplicavio corn
respeito s Priicas Anticompetitivas identificadas no pedido, e devergo prontamente
informar a Parte solicitante de sua decisdo. Se Atividades de Aplicaq~o forem
iniciadas ou ampliadas, as Autoridades de Defesa da Concorrencia da Parte solicitada
deverao comunicar A Parte solicitante os seus resultados e, na medida do possivel,
seus progressos parciais, quando significativos.

4. Nada neste Artigo limitari a discricionaridade das Autoridades de
Defesa da Concorr~ncia da parte solicitada, ao amparo de suas Leis de Concorr~ncia
e politicas de aplicaqdo das mesmas, no sentido de determinar a conduq~o de suas
Atividades de Aplicaqfo, corn respeito As Prtticas Anticompetitivas identificadas no
pedido, ner impedirAt as autoridades da parte solicitante de conduzir Atividades de
Aplicaqao corn respeito a tais PrAticas Anficompetitivas.
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ARTIGO V
Coordenaq~o Acerca de Mat6rias Interrelacionadas

I. Quando as Autoridades de Defesa da Concorrancia das duas Partes
estiverem levando a cabo Atividades de AplicaqAo, con respeito a matdrias
interrelacionadas, elas considerardo a conveniencia de coordenarAo dessas Atividades
de Aplicaqio.

? Fm qualquer entendimento de coordenaqao, as autoridades competentes
de cada Parte procurardo conduzir suas Atividades de AplicaqAo levando em
consideraqdo os objetivos das Autoridades de Defesa da Concorrincia da outra Parte.

ARTIGO VI
Prevenqo de Conflitos; Consultas

I. Cada Parte dever-A, ao amparo de suas leis e na medida em que for
compativel corn seus pr6prios importantes interesses, assegurar cuidadosa
consideraq~o aos importantes interesses da outra Parte, em todas as fases das
Atividades de Aplicaqdo, incluindo decis6es relacionadas i iniciaqdo de urea
investigaigo ou procedimento, a amplitude de ura investigaqo ou procedimento e
natureza das medidas legais ou penalidades propostas em cada caso.

2. Qualquer Pane poderd solicitar consultas a respeito de qualquer mat~ria
relacionada a este Acordo. A solicitaqo de consultas devert- indicar as raz6es para o
requerimento e se qualquer limite de tempo processual ou outras consideraq6es
requerem que as consultas tenham procedimento acelerado. Cada Pare oferecer-i
consultas prontamente quando solicitada, corn vistas a alcanqar concluso consistente
com o objetivo deste Acordo.

ARTIGO VII
Atividades de Cooperaqdo Tecnica

As Partes concordam que e do interesse reciproco de suas Autoridades
de Defiesa da Concorr~ncia trabalhar conjuntamente em atividades de cooperaqo
tecnica relacionadas A aplica;do de suas leis e politicas de concorrEncia. Essas
atividades incluirfo, dentro de um quadro razoivel de recursos disponiveis dos
6rgfios de defesa da concorr~ncia: o interc~mbio de infornac6es conforme o Artigo
III deste Acordo; o interc~mbio de funcionirios dos 6rgaos de defesa da concorrincia
para fins de treinamento nos 6rglos de defesa da concorr ncia da outra Parte; a
participaqdo do pessoal dos 6rgi.os de defesa da concorrincia como conferencistas e
consultores em cursos de treinamento sobre leis e politicas de concorr6ncia,
organizados ou patrocinados por suas Autoridades de Defesa da Concorrnncia; e
quaisquer outras formas de cooperaqdo t6cnica que as Autoridades de Defesa da
Concorrincia das Panes acordarem serem apropriadas para os fins deste Acordo.
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ARTIGO VIII
Encontros de Autoridades de Defesa do Concorrencia

Funcionarios dos 6rgdos de defesa da concorrncia das Partes deverdo se
encontrar periodicamente para trocar informai.bes acerca de seus esforros e
prioridades na aplicaqAo de suas leis de concorrencia.

ARTIGO IX
Confidencialidade

I. Nfo obstante qualquer outra provisgo deste Acordo, nenhuma Pare
estari obrigada a fomecer informa 6es A outra Parte se o fornecimento de tat
informaq o for proibido. segundo as leis da Parte detentora da informaq o, ou for
incompativel corn os importantes interesses daquela Parte.

2. A menos que acordado de forma diferente pelas Partes, cada Pare
dever-i manter o miximo de confidencialidade possivel sobre as informaqdes a ela
firnecidas em sigilo pela outra Pare, nos termos deste Acordo. Cada parte deveri se
opor, ao miximo possivel e em consist~ncia corn as leis daquela Pare, a qualquer
pedido. de uma terceira Pare, de fomecimento de tais informaq6es confidenciais.

ARTIGO X
Leis Existentes

Nada neste Acordo exigird que ura Pare tome qualquer medida, ou
abstenha-se de agir, de uma maneira que ndo esteja em confornidade corn suas leis
existentes, ou que exija qualquer mudanqa nas leis das Pares ou de seus respectivos
estados.

ARTIGO XI
Comunicaq6es Previstas neste Acordo

As comunicaq6es previstas neste Acordo poder~o ser efetuadas por
comunicaq;io direta entre as Autoridades de Defesa da Concorr~ncia das Pares. As
notificaq6es previstas no Artigo II e os pedidos de consultas previstos nos arigos
IV.2 e VI.2 dever~o, entretanto, ser confinnados prontamente, por escrito, por meio
dos canais dipIomiticos costumeiros e deverdo fazer refer~ncia is comunicaq6es
iniciais entre as Autoridades de Defesa da Concorr~ncia, repetindo a informaqao j6
fomecida na primeira comunicaq o.
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ARTIGO XII
Entrada em Vigor e Denuncia

1. Este Acordo entrard em vigor na data em que as Partes se informarem,
por troca de Notas diplomfiticas, do cumprimento das respectivas formalidades legais
necessrias a sun entrada em vigor.

2. Este Acordo podera ser modificado por acordo mutuo das Partes.
Emendas entrar~o em vigor nos termos do pardgrafo I deste Artigo.

3. Este Acordo permanecera em vigor por periodo de tempo indefinido, a
nilo ser que uma das Partes notifique a outra, por escrito, seu desejo de denuncifi-lo.
Nesse caso, o Acordo permanecerd em vigor 60 (sessenta) dias ap6s a data da
notificaqIo.

Em fd do qual, os abaixo assinados, sendo devidamente autorizados por
seus respectivos Governos, assinaram este acordo.

Feito em Washington, em 26 de outubro de 1999, nos idiomas portugues
e ingles, cada texto sendo/igoalqfnnte autentico.

PELO G VERNO DOS. ESTADOS
I1DOS DA ANYRICA

Janet Reno
Procuradora Geral
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[TRANSLATION - TRADUCTION]

ACCORD ENTRE LE GOUVERNEMENT DE LA REPUBLIQUE FEDERA-
TIVE DU BRESIL ET LE GOUVERNEMENT DES ETATS-UNIS
D'AMERIQUE CONCERNANT LA COOPtRATION ENTRE LEURS AU-
TORITtS DE CONCURRENCE EN MATIERE D'EXECUTION DE LEURS
LOIS DE CONCURRENCE

Le Gouvernement de la R6publique f6d6rative du Br~sil et le Gouvernement des Etats-
Unis d'Am6rique (ci-apr~s d6nomm6s " les Parties ") ;

D6sireux d'encourager une application r6elle de leurs lois de concurrence grace A la
cooperation entre leurs autorit6s de concurrence ;

Prenant en note leurs relations 6conomiques 6troites et que 'application judicieuse et
efficace de leurs lois en mati~re de concurrence est importante pour le bon fonctionnement
des march6s et pour le bien-6tre 6conomique des citoyens de leurs pays respectifs ;

Reconnaissant que la coop6ration et coordination des activit6s de mise en application
peut permettre un r6glement plus efficace des pr6occupations respectives des Parties que
ne le permettrait une action ind6pendante ;

Reconnaissant que la coop6ration technique entre les autorit6s de concurrence des par-
ties contribuera A am~liorer et a renforcer leur relation ; et

Prenant note en outre que leur engagement A examiner soigneusement leurs int6r6ts
importants mutuels dans l'application de leurs lois en matire de concurrence,

Sont convenus de ce qui suit :

Article premier. Objet et definitions

1. Le pr6sent Accord a pour objet de favoriser la cooperation y compris l'application
des lois et la coop6ration technique entre les autorit6s responsables de la concurrence des
Parties, et d'assurer que celles-ci accordent une attention particulire A leurs int6r&s impor-
tants respectifs en matire d'application de ces lois.

2. Les d6finitions qui suivent s'appliquent au pr6sent Accord:

a) L'expression " Agissements anticoncurrentiels " d6signe tout comportement ou
transaction qui peut faire lobjet de sanctions ou autres mesures correctives en vertu des lois
sur la concurrence d'une Partie ;

b) L'expression "Autorit6s responsables de la concurrence " d6signe

i)pour le Br6sil, le Conseil administratif pour la d6fense de l'6conomie (CADE) et le
Secr6tariat pour l'application des lois dconomiques du Minist~re de lajustice ; le Secr6tariat
de l'observatoire de l'6conomie au Minist~re des finances.

ii) pour les ttats-Unis d'Am6rique, le United States Department of Justice et le Fdral
Trade Commission;

c)" Loi(s) sur la concurrence " d6signe
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i) pour le Br6sil, les Los f~d6rales 8884/94 et 9021/95 ; et les Mesures provisoires
1.567/97

ii) pour les Etats-Unis d'Am~rique, la Sherman Act (15 U.S.C. paragraphes I a 7), la
Clayton Acts(15 U.S.C. paragraphes 12 A 27), la Wilson Tariff Act (15 U.S.C. paragraphes
8 A 11) et la F~d~ral Trade Commission Act (Act 5 U.S.C. paragraphes 41 A 58) dans la
mesure o6i elles s'appliquent aux m~thodes de concurrence d6loyales, ainsi que les modifi-
cations y aff~rentes,

d) L'expression " Activit6(s) de mise en application " d6signe une enqufte men6e ou
une poursuite intent6e par une Partie en application de ses lois sur la concurrence.

3. Chaque Partie avise promptement l'autre Partie des modifications apportees a ses
lois sur la concurrence ou A d'autres nouvelles lois et r~glements que la partie consid~re fai-
sant partie de sa lgislation sur la concurrence.

Article 2. Notification

1. Sous r6serve du paragraphe IX, chaque Partie avise l'autre Partie de la manibre pr6-
vue au pr6sent Article et A l'Article 11 de ses activit6s de mise en application sp6cifi~es dans
le pr6sent article. La notification doit identifier la nature des pratiques qui font l'objet des
investigations et les dispositions juridiques concern6es. Elle doit tre communiquee aussi
rapidement que possible apr~s que les autoritds de concurrence d'une partie ont pris con-
science que les circonstances exigeant la notification existent.

2. Les activit~s de mise en application devant normalement faire lobjet d'une notifica-
tion comprennent les activit6s suivantes : (a) celles qui ont trait A des activit6s de mise en
application de I'autre Partie ; (b) celles qui concernent des agissements anticoncurrentiels,
autres que des fusionnements ou des acquisitions, qui ont lieu en totalit6 ou en partie sur le
territoire de lautre Partie ; (c) celles qui concement des fusionnements ou des acquisitions
A l'6gard desquels une ou plusieurs parties A la transaction, ou une personne morale qui con-
tr6le une ou plusieurs parties A la transaction est une personne morale constitu6e ou organ-
isle selon les lois de lautre Partie, ou de l'une de ses provinces ou de 'un de ses Etats ; (d)
celles qui concernent un comportement qui vraisemblablement aurait &6 impos6, encour-
ag6 ou approuv6 par lautre Partie ; (e) celles qui concement des mesures correctives qui
exigent ou interdisent express6ment un comportement sur le territoire de r'autre Partie ou
qui visent par ailleurs un comportement sur le territoire de 'autre Partie ; ou (f) celles qui
impliquent la recherche de renseignements qui se trouvent sur le territoire de l'autre Partie.

3. Les Parties reconnaissent que les repr~sentants d'une Partie peuvent visiter le terri-
toire de lautre Partie dans le cadre des enqutes effectu~es en application de leurs lois sur
la concurrence respectives. Ces visites font lobjet d'une notification conform~ment au
present Article et sont subordonn~es A lobtention du consentement de la Partie notifi6e.
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Article 3. Coopkration pour la mise en application

1. Les Parties reconnaissent qu'il est dans leur intrt commun de coop~rer au
d~pistage des agissements anticoncurrentiels et d la mise en application de leurs lois sur la
concurrence et d'6changer des renseignements qui faciliteront la mise en application effi-
cace de leurs lois sur la concurrence et les aideront A mieux comprendre les politiques et les
activit~s de mise en application de lautre Partie dans la mesure o6i celles-ci sont compati-
bles avec leurs lois respectives et leurs int~rets fondamentaux et correspondent aux ressou-
rces disponibles,

2. Le present Accord n'a pas pour effet d'emp&her une Partie de demander ou de
fournir de l'aide A l'autre Partie conform~ment A d'autres accords, traitds, ententes ou pra-
tiques applicables entre elles.

Article 4. Coopration visant des agissements anticoncurrentiels sur le territoire d'une par-
tie qui ont des effets n~gatifs sur les intr6ts de l'autre partie

1. Les parties reconnaissent qu'il est de leur int&t commun de garantir un fonctionne-
ment efficace de leurs march6s en mettant en application leurs lois respectives de concur-
rence afin de les prot6ger des pratiques anticoncurrentielles. Les parties reconnaissent en
outre qu'il est de leur intret commun de prendre des mesures correctives contre des pra-
tiques anticoncurrentiels qui peuvent avoir lieu sur le territoire de lautre partie et qui, en
plus de violer les lois anticoncurrentielles de la partie, peuvent affecter les int6r~ts de rautre
partie en prenant le contr6le des march6s de l'autre partie.

2. Si une des parties est d'avis que des agissements anticoncurrentiels qui ont lieu sur
le territoire de lautre Partie ont des effets n6gatifs sur ses intrts importants, la premiere
Partie peut demander que les autorit6s responsables de la concurrence de l'autre Partie en-
treprennent des activit6s de mise en application appropri6es. La demande est formul6e de
fagon aussi pr6cise que possible en ce qui concerne la nature des agissements anticoncur-
rentiels et leurs effets sur les int~rts de la Partie requ6rante et contient une offre quant aux
renseignements et A la coop6ration compl6mentaires que les autorit6s responsables de la
concurrence de la partie requ6rante sont en mesure de fournir.

3. Les autorit6s responsables de la concurrence de la Partie requise examinent atten-
tivement la question de savoir s il convient d'entreprendre des activit6s de mise en applica-
tion A l'gard des agissements anticoncurrentiels mentionn6s dans la demande. Les autorit6s
responsables de la concurrence de la Partie requise informent promptement la Partie
requ6rante de leur d6cision Si des activit6s de mise en application sont entreprises, les au-
torit6s responsables de la concurrence de la Partie requise avisent la Partie requ6rante de
leur aboutissement et, dans la mesure du possible, des d6veloppements int6rimaires impor-
tants.

4. Le pr6sent article n'a pas pour effet de restreindre la discr6tion qu'ont les autorit6s-
responsables de la concurrence de la Partie requise en vertu des lois sur la concurrence et
des politiques de mise en application de cette demi~re d'entreprendre des activit~s de mise
en application A l'6gard des agissements anticoncurrentiels mentionn6s dans une demande
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ni d'emp~cher les autorit6s responsables de la concurrence de la Partie requ6rante d'entre-
prendre des activit6s de mise en application A l'6gard de ces agissements anticoncurrentiels.

Article 5. Coordination visant des questions connexes

1. Lorsque les autorit6s responsables de la concurrence des deux Parties exercent des
activit~s de mise en application ayant trait A des questions connexes, elles envisageront de
coordonner leurs activit6s

2. Dans le cadre d'une entente de coordination, les autorit6s responsables de la concur-
rence de chacune des Parties cherchent A mener leurs activit6s de mise en application d'une
manire qui soit compatible avec les objectifs de mise en application des autorit6s respon-
sables de la concurrence de lautre Partie.

Article 6. Prevention des conflits : Consultations

1. Dans le cadre de ses propres lois et dans la mesure oii cela est compatible avec ses
intrts importants, chaque Partie, eu 6gard A l'objet du pr6sent Accord 6nonc6 A l'Article
premier examine attentivement les int~rets importants de lautre Partie A toutes les 6tapes
de ses activit6s de mise en application, y compris les d6cisions concernant la tenue d'une
enqute ou l'introduction d'une poursuite, la port6e d'une enqu&e ou d'une poursuite, et la
nature des mesures correctives ou des sanctions demand6es dans chaque cas.

2. Chacune des Parties peut demander des consultations sur une question qui se rap-
porte au pr6sent Accord. La demande de consultations doit indiquer les motifs de cette de-
mande et pr6ciser si des d6lais de nature proc6durale ou d'autres contraintes justifient que
la demande soit trait6e de fagon exp6ditive. Chaque Partie donne suite rapidement A une
demande de consultations dans le but d'arriver A une conclusion qui est compatible avec les
principes 6nonc6s dans le pr6sent Accord.

Article 7. Activitks de cooperation technique

Les parties reconnaissent qu'il est de l'intr& commun de leurs autorit6s de concur-
rence de travailler ensemble dans le domaine des activit6s de coop6ration technique rela-
tives A l'application des lois et des pratiques de concurrence. Ces activit6s comprennent,
dans le cadre des ressources disponibles raisonnables de leurs agences respectives :
l'6change de renseignements conform6ment A l'article III du pr6sent accord, l'change de
personnel form6 A la concurrence en vue de la formation du personnel de concurrence des
agences de lune et de lautre partie, la participation de personnel de concurrence en tant
que conf6renciers ou de consultants A des s6minaires de formation sur le droit de la concur-
rence organis6s ou appuy6s par les autorit6s de concurrence des deux parties et A d'autres
formes de coop6ration technique sur lesquelles les autorit6s de concurrence jugeraient ap-
propri6es aux fins d'application du pr6sent accord.



Volume 2231, 1-39646

Article 8. Rencontre d'autoritks de concurrence

Les responsables des autorit6s de concurrence des parties se rencontreront p6riodique-
ment pour 6changer des informations sur leurs efforts en cours d'application des lois de
concurrence et sur les priorit~s y relatives

Article 9. Caractkre confidentiel des renseignements

1. Nonobstant tout autre disposition du present Accord, une Partie n'est pas oblig6e de-
communiquer des renseignements A 'autre Partie si cette communication est interdite par
les lois de la Partie qui poss~de les renseignements ou serait incompatible avec les int6rets
importants de cette demire.

2. A moins que les parties nen d6cident autrement, chacune des parties maintiendra
dans toute la mesure du possible le caractre confidentiel des renseignements que lui aura
communiqu6 lautre Partie en application du pr6sent Accord. Chaque Partie refusera, en
conformit6 A se lois, toute demande de communication de renseignements confidentiels
pr6sent6e par une tierce partie.

Article 10. Lois en vigueur

Le pr6sent Accord n'a pas pour effet d'obliger les Parties A agir ou A s'abstenir d'agir
d'une mani~re qui est incompatible avec leurs lois en vigueur, ni d'exiger la modification
des lois des Parties, ou de ses Etats respectifs.

Article 1]. Communications en vertu du present Accord

Les communications en vertu du pr6sent Accord peuvent se faire directement entre les
autorit6s responsables de la concurrence des Parties. Cependant, les notifications pr6vues A
l'Article 2 et les demandes pr6vues aux paragraphes des articles 4 et 6 doivent tre con-
firm6es par 6crit, sans d6lai par les voies diplomatiques ordinaires et renvoient A la com-
munication initiale entre les autorit6s responsables de la concurrence en reprenant les
renseignements qui y sont fournis.

Article 12. Entre en vigueur et d~nonciation de l'Accord

1. Le pr6sent Accord entre en vigueur A la date de la dernire notification confirmant
que les Parties ont men6 A bonne fin leurs proc6dures internes pertinentes en ce qui con-
cerne l'entr6e en vigueur du pr6sent Accord.

2. Le pr6sent accord peut tre amend6 par accord mutuel des parties. L'amendement
entrera en vigueur selon la meme proc6dure pr6vue au paragraphe 1 pour l'entr6e en vigueur
de laccord

3. Le pr6sent Accord reste en vigueur pendant les 60jours qui suivent la date A laquelle
lune des Parties notifie par 6crit A l'autre Partie son intention d'y mettre fin.
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En foi de quoi les soussign~s, dfiment autoris~s A cet effet par leurs Gouvemements re-
spectifs, ont sign6 le present Accord.

Fait A Washington le 26 octobre 1999, en portugais et en anglais, chaque texte faisant
6galement foi.

Pour le Gouvernement de la R~publique f~d~rative du Br~sil:

Le Ministre de la justice,

JOSE CARLOS DIAS

Pour le Gouvernement des Etats-Unis d'Amrique:
Le Ministre de la justice,

JANET RENO




