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[ ENGLISH TEXT — TEXTE ANGLAIS ]

AGREEMENT ON INVESTMENT GUARANTIES BETWEEN THE GOVERN-
MENT OF THE UNITED STATES OF AMERICA AND THE GOVERN-
MENT OF THE STATE OF KUWAIT

The Government of the United States of America and the Government of the State of
Kuwait,

Desiring to strengthen economic co-operation between their countries, and in particu-
lar to promote the participation by U.S. private enterprises in projects bringing new and ad-
vanced technology to the State of Kuwait; and

Recognizing the importance of investment guaranties for the encouragement of invest-
ments;

Have agreed as follows:-
Article 1

As used herein, the term "coverage” shall refer to any investment insurance, reinsur-
ance or guaranty which is issued in accordance with this Agreement by the Overseas Pri-
vate Investment Corporation ("OPIC"), by any successor agency of the United States of
America or by any other entity or group of entities, pursuant to arrangements with OPIC or
any successor agency, all of whom are hereinafter deemed included in the term "Issuer" to
the extent of their interest as insurer, reinsurer, or guarantor in any coverage, whether as a
party or successor to a contract providing coverage or as an agent for the administration of
coverage.

Article 2

The procedures set forth in this Agreement shall apply only with respect to coverage
relating to projects or activities registered with or otherwise approved by the Government
of the State of Kuwait or to coverage relating to projects with respect to which the Govern-
ment of the State of Kuwait or any agency or political subdivision thereof, has entered into
a contract involving the provision of goods or services, or invited tenders on such a con-
tract.

Article 3

(A) If the Issuer makes payment to any party under coverage, the Government of the
State of Kuwait shall, subject to the provisions of Article 4 hereof, recognize the transfer to
the Issuer of any currency, credits, assets, or investment on account of which payment un-
der such coverage is made as well as the succession of the Issuer to any right, title, claim,
privilege, or cause of action existing, or which may arise, in connection therewith.

(B) The Issuer shall assert no greater rights than those of the transferring party under
coverage with respect to any interests transferred or succeeded to under this Article. Noth-
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. ing in this Agreement shall limit the right of the Government of the United States of Amer-
ica to assert a claim under international law in its sovereign capacity, as distinct from any
rights it may have as Issuer.

(C) The issuance of coverage outside of the State of Kuwait with respect to a project
or activity in the State of Kuwait shall not subject the Issuer to regulation under the laws of
the State of Kuwait applicable to insurance or financial organizations.

Article 4

To the extent that the laws of the State of Kuwait partially or wholly invalidate or pro-
hibit the acquisition from a party under coverage of any interest in any property within the
territory of the State of Kuwait by the Issuer, the Government of the State of Kuwait shall
permit such party and the [ssuer to make appropriate arrangements pursuant to which such
interests are transferred to an entity permitted to own such interest under the laws of the
State of Kuwait.

Article 5

Amounts in the lawful currency of the State of Kuwait, including credits thereof, ac-
quired by the Issuer by virtue of such coverage shall be accorded treatment by the Govern-
ment of the State of Kuwait no less favorable as to use and conversion than the treatment
to which such funds would be entitled in the hands of the party under coverage. Such
amounts and credits may be transferred by the Issuer to any person or entity and upon such
transfer shall be freely available for use by such person or entity in the territory of the State
of Kuwait.

Article 6

The two Governments, desiring reciprocity, agree that, in the event the Government of
the State of Kuwait or any of its agencies or institutions are authorized under law to issue
coverage for investments of any Kuwaiti investors in any project or activity within the Unit-
ed States of America under a program similar in substance to the investment guaranty pro-
gram to which the Agreement relates, provisions equivalent to those of this Agreement
shall apply with respect to Kuwaiti investments in the United States of America, upon an
exchange of notes to be made at the initiative of either Government and enactment of any
implementing legislation required under the laws of the State of Kuwait or the United States
of America.

Article 7

(A) Any dispute between the Government of the United States of America and the
Government of the State of Kuwait regarding the interpretation or the application of this
Agreement shall be resolved, insofar as possible, through negotiations between the two
governments. If at the end of three months following the request for negotiations the two
Governments have not resolved the dispute by agreement, the dispute, including the ques-
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tion of whether the dispute presents a question of interpretation or application of this Agree-
ment, shall be submitted, at the initiative of either Government, to an Arbitral Tribunal for
resolution in accordance with Article 7(B).

(B) The Arbitral Tribunal for resolution of disputes pursuant to Article 7(A) shall be
established and function as follows:

(i) Each Government shall appoint one arbitrator; these two arbitrators shall designate
a president by common agreement who shall be a citizen of a third state having diplomatic
relations with both Governments and be appointed by the two Governments. The arbitrators
shall be appointed within two months and the president within three months of the date of
receipt of either Government's request for arbitration. if the appointments are not made
within the foregoing time limits, either Government may, in the absence of any other agree-
ment, request the President of the International Court of Justice to make the necessary ap-
pointment or appointments, and both Governments agree to accept such appointment or
appointments. If the President of the International Court of Justice happens to be a national
of either State or if he is otherwise prevented from discharging the said function, the Vice-
President shall be invited to make the appointment or appointments. If the Vice-President
also happens to be a national of either state, or is prevented from discharging the said func-
tion, the member of the Inter national Court of Justice next in seniority who is not a national
of either State shall be invited to make the appointment or appointments.

(ii) The Arbitral Tribunal shall base its decision on the applicable principles and rules
of publie international law. The Arbitral Tribunal shall decide by majority vote. Its decision
shall be final and binding.

(i11) Each of the Governments shall pay the expense of its arbitrator and of its repre-
sentation in the proceedings before the Arbitral Tribunal; the expenses of the president and
the other costs shall be paid in equal parts by the two Governments. The Arbitral Tribunal
may adopt regulations coneerning the costs, consistent with the foregoing.

(iv) In all other matters, the Arbitral Tribunal shall regulate its own procedures.
Article 8

This Agreement shall continue in force until six months from the date of receipt of a
note by which one Government informs the other of an intent no longer to be a party to the
Agreement. In such event, the provisions of the Agreement with respect to coverage issued
while the Agreement was in force shall remain in force for the duration of such coverage,
but in no case longer than twenty years after the denunciation of the Agreement.

Article 9
This Agreement shall enter into force on the date of the note by which the Government

of the State of Kuwait notifies the Government of the United States of America that its con-
stitutional procedures have been fulfilled.'
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In witness whereof, the undersigned, duly authorized thereto by their respective Gov-
ernments have signed this Agreement.

Done at Kuwait in duplicate, on the 19th of Ramadhan 1409 H., corresponding to the
24th of April 1989, in the Arabic and English languages, both texts being equally authentic.

For the Government of United States of America :

WILSON NATHANIEL HOWELL
Ambassador of the United States of America in Kuwait

For the Government of the State of Kuwait :

JASSIM MOHAMED AL-KHARAFI
Minister of Finance
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[TRANSLATION — TRADUCTION]

ACCORD RELATIF A LA GARANTIE DES INVESTISSEMENTS ENTRE LE
GOUVERNEMENT DES ETATS-UNIS D'AMERIQUE ET LE GOU-
VERNEMENT DE L'ETAT DU KOWEIT

Le Gouvernement des Etats-Unis ' Amérique et le Gouvernement de I'Etat du Koweit,

Désireux de renforcer la coopération économique entre leurs pays et, en particulier,
d'encourager la participation d'entreprises privées des Etats-Unis a des projets intégrant des
techniques nouvelles et avancées dans I'Etat du Koweit;

Reconnaissant I'importance de la garantie des investissements pour l'encouragement
des investissements;

Sont convenus de ce qui suit :
Article premier

L'expression "assurance ou garantie” s'entend dans le présent Accord de toute assur-
ance, réassurance ou garantie relative a un investissement qui est émise conformément au
présent Accord par 'Overseas Private Investment Corporation ("OPIC"), par tout organis-
me subrogé des Etats-Unis d'Amérique, ou tout autre personne morale ou groupe de per-
sonnes morales, conformément a des arrangements conclus entre I'OPIC ou tout organisme
subrogé, qui sont tous considérés ci-aprés comme des "assureurs", dans la mesure de leur
intérét en tant qu'assureur, réassureur ou garant pour toute assurance ou garantie, que e soit
en tant que partie ou partie subrogée a un contrat d'assurance ou de garantie ou en tant qu'or-
ganisme chargé de 'administration de ladite assurance ou garantie.

Article 2

Les dispositions du présent Accord s'appliquent uniquement aux assurances et aux ga-
ranties relatives a des projets ou activités enregistrés auprés du Gouvernement de 1'Etat du
Koweit ou approuvés par lui, ou aux assurances et garanties relatives a des projets a 'égard
desquels le Gouvernement de I'Etat du Koweit ou tout organisme ou subdivision politique
de son gouvernement, envisage de passer ou a passé€ un contrat relatif a la fourniture de bi-
ens ou de services.

Article 3

a) Si l'organisme émetteur fait un paiement a un investisseur en vertu d'une assurance
ou d'une garantie, le Gouvernement de I'Etat du Koweit, sous réserve des dispositions de
l'article 4 ci-aprés, doit admettre la cession & l'organisme émetteur de toutes devises et de
tous crédits, avoirs ou investissements qui ont donné lieu a ce paiement en vertu de ladite
assurance ou garantie, et considérer 'organisme émetteur subrogé dans tous droits, titres,
créances, priviléges ou actions en justice existants ou pouvant en découler;
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b) L'organisme émetteur ne revendique pas plus de droits que ceux dont jouit l'inves-
tisseur en ce qui concerne les droits transférés ou cédés en vertu du présent article. Aucune
disposition du présent Accord ne peut étre considérée comme limitant le droit du Gouv-
ernement des Etats-Unis d'’Amérique de faire valoir toute réclamation dans 'exercice de sa
souveraineté, conformément au droit international, indépendamment des droits qu'il pour-
rait détenir en tant qu'organisme émetteur;

¢) L'émission d'assurances ou de garanties 4 l'extérieur du territoire de I'Etat du Koweit
en ce qui concerne des projets ou des activités réalisés dans I'Etat du Koweit n'a pas pour
effet de soumettre l'organisme émetteur aux dispositions de la législation de I'Etat du
Koweit applicable aux organismes d'assurance ou aux organismes financiers.

Article 4

Dans la mesure oil la législation de I'Etat du Koweit invalide totalement ou en partie,
ou interdit, l'acquisition par organisme émetteur de tous intéréts détenus par un investis-
seur couvert par une assurance ou une garantie sur toute propriété sise sur le territoire de
I'Etat du Koweit, le Gouvernement de I'Etat du Koweit autorise ledit investisseur et I'organ-
isme émetteur a faire le nécessaire pour que ces intéréts soient cédés a toute personne mo-
rale autorisée a les détenir en vertu de la législation de I'Etat du Koweit.

Article 5

Les montants en monnaie légale de I'Etat du Koweit, y compris les crédits en cette
monnaie, acquis par l'organisme émetteur au titre de ladite assurance ou garantie, recoivent,
de la part du Gouvernement de I'Etat du Koweit un traitement qui n'est pas moins favorable,
quant a leur utilisation ct a leur conversion, que celui qui serait accordé auxdits fonds s'ils
étaient détenus par l'investisseur couvert par l'assurance ou la garantie. Lesdits montants et
crédits peuvent étre cédés par 'organisme émetteur a toute personne physique ou morale et,
a la suite de cette cession, sont a la libre disposition de ladite personne physique ou morale
pour étre utilisés sur le territoire de I'Etat du Koweit.

Article 6

Les deux gouvernements conviennent réciproquement que dans le cas ou le Gouverne-
ment de 'Etat du Koweit ou I'un de ses organismes ou institutions sont légalement autorisés
a émettre une assurance ou une garantie pour les investissements de tout investisseur
koweitien dans des projets ou activités a l'intérieur des Etats-Unis d'Amérique en vertu d'un
programme semblable en substance au programme de garantie des investissements auquel
I'Accord fait référence, des dispositions équivalentes a celles du présent Accord s'appli-
quent en ce qui concerne les investissements koweitiens aux Etats-Unis d'Amérique, sur
simple échange de notes initié par I'un ou l'autre gouvernement et la promulgation de l'ap-
plication de la législation nécessaire en vertu des lois de I'Etat du Koweit ou des Etats-Unis
d'Amérique.
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